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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF GEORGIA
ALBANY DIVISION

CHERYL ANN FRYER
Plaintiff,
V. : CASE NO.: 1:14CV-147 (WLS)
THE TRUSTEES OF THE PROCTER :.
& GAMBLE LONG TERM DISABILITY
ALLOWANCE POLICY and THE
PROCTER & GAMBLE LONG TERM
DISABILITY ALLOWANCE POLICY,

Defendants

ORDER
Before the Court are Plaintiffs and Defendants’tias for Judgment. (Docg.
15, 16.) For the reasons that follo@efendantsmotion isGRANTED, and Plaintiff's
motion iISDENIED .
l. Procedural Background

Plaintiff Cheryl Ann Fryer (Fryer) brought suit agat the Procter & Gambl
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Long Term Disability Allowance Policy and its trests (the Trustegunder the E-
ployee Retirement Security Act of 1974 (ERISA). Steeks to recover disability benefits

from an employee benefits plan sponsored by herleyep, the Procter & Gambl

D

Company(P & G). Her primary claim is that the Trustees wrongfudlassified hern
chronic painsyndromeand post lumbar laminectomy syndrome apartial disabiliy,
rather thamatotal disability, under the plan terms.

On October 15, 2012, the Parties filed cross mdifor judgment. (Docs. 15, 16})

In support of their motions, the Parties refer bh@ tundsputed administrative recorg.
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After a review of the motions and record, the Cogrants judgment in favor of thle

Trustees.

. Findings of Fact
Fryer is a former papermaking technician at P & GAlbany, Georgia(PG 427.)

During her employment, she wagarticipant in the Procter & Gamble Disability Ben
fit Plan (the Plan). The Plan provided fiftwo weeks of shorterm disability payment
for partial disabilities(PG 463.)It defined a “Partial Disability” as follows:

“Partial disability” meansa mental or physical condition resulting from

an illness or injury because wfich the Participant is receiving medical

treatment and cannot perform reguthrties of his or her current job but

can perform other roles at the same sit@trer jobs outsidef the Con-

pany. Thus, a condition of Partial Disability doest necessarily prevent

the Participant from performing useful tasks, atilg public or private

transportation, or taking part in social or busmesctivitiesoutside the

home.
(PG 453.) Thé?lan defined a “Total Disability” as:

[A] mental or physical condition resulting from an ilgseor injury which

is generally considered totally disabling by the madigrofession and for

which theParticipant is receiving regular recognized treatmleya quali-

fied medicalprofessional. Usually, Total Disability involvescandition of

such severity as toequire care in a hospital or restriction to themed-

ate confines of the hom&he Trustees reserve the right to determine what

is considered as “redar’ and“recognized treatment.”
The Plan gave the Trustediscretionaryauthority to interpret the Plan, review reque
for benefits, and determine eligibility for bensfit(PG 465.)The Plan also stated, “It
the Participant’s burden to establish by objectivedical evidence that he or she is
ther totally or partially disabled, as the terms defined in the plan.” (PG 461.)

In 2007, Fryer began suffering back and hip paime 8nderwent back surgery

June 2007. After the surgery, Fryer exgenced lower back pain that radiated to

o7

5tS

n

her




legs. In December 2007, she returned to Hdity work at P & G and to fuldluty work

in March 2008. Throughout 2008, however, Fryer conéd to experience back and Hi

pain.

In September 2009, Fryer left work. She began nétgitotal disability benefit
payments September 14, 2009, for chronic pain symdr and post lumbar laminect
my syndrome(PG 5.)By letter dated January 19, 2009, the Trusteesméx Fryer sh¢
would begin receiving partial disabilitynsteadof total disability payment®eginning
December 21, 20094PG 393.) In support of this determination, the §imes noted thag
“[ylour treating physician, Dr. Charity Wilson, hasdicated that you can return to wo
with the following restriction®f eight hours per day, five days per week withlifttng
greater than 20 pounds, no standing greater thamnnites, no sitting greater than
minutes, and no bending or stoopindd.j

Fryer received partial disability payments from Bexber 21, 200%hrough
March 30, 2010(PG 236.)She returned to work March 31, 2010, after her dapant
indicated itcould accommodate her restriction@d.) Fryer soonleft work again. In an
April 28, 2010 letter, the Trustees again deterndifreyer was partially disabled and-e
titled to receive benefits, commencing April 5, 20@id.)

In April and May 2010, Dr. Lamar Moree, a pain siadist, noted that Fryer
pain had worsened since returning to wo(RG 287.)

On August 30, 2010, Fryer appealed the Trusteeterdeination that she wa
partially disabled(PG 229-35.)

Dr. Wilson, who practices family medicinesubmitted a Longrerm Disability

Status Report on September 23, 20@@G 104.)In her report, Dr. Wilson conclude

that Fryer had lumbar disc disease and a poor psign She could not return to wof
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in any capacity. Dr. Wilson further reported thattcondition required medication

that may sedate Fryer.

The Trustees referred Fryer’s file and record to Rilton Klein, who specialize$

in osteopathy, for a peer revie(PG 443-46.) On September 28, 2010, after a review
Fryer’s history and medicakports, Dr. Klein concluded, “there is no objectmedical
information documented to substantiate an inabildywork in any capacity includin
sedentary at P&G or with any other employer.” In Blein’s opinion, Fryer could pe
form full-time light dutywork. Dr. Klein also opined that Fryer could worlp® 15,
2010 forward with restrictions.

Patrick Gay, a registered physical therapist, penfed a functional capacity elva

uation (FCE) on FryelNovember 4, 2010(PG 429-31.) Gay noted that Fryer “denme

of

strated pain behaviors such as crying, grimacimghisg and guarded movements,” bjut

also demonstrated “dramatic effect and fluctuatafnpain,” “which do not correlats
with the anatomy and physiology of pain.” FurthEryer “was willing to attempt mas
tests but was not able/willing to complete the t@stl proceed to the next higher weig
or next test.” He concluded, “The results of thimkation indicate that [Fryer's] FC
test is invalid, does not represent her maximumspdat capabilities and cannot be us
for watching her abilities with her job requiremsritNevertheless, Gay reported th
“[tlhough the results of the FCE were clearly skeviey symptom exaggeration and s
limiting behavior [sic], it is my professional ogon that [Fryer] classifies for work i
light category.”
On November 16, 2010, following an-person examination, Dr. Mark Wolgin

Orthopedic Associates in Albany, Georgia, submitted independent medical evahy

tion for Fryer.(PG 436-40.)He reported that Fryer had herniation of variouscdiand
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residual discogenic pain. He opined that “she kelimeeds to live with this conditio
or have it fixed.” Dr. Wolgin felt Fryer would be @andidate for surgery. He conclud
that “parttime sedentary work would be stething she could potentially do.” He adde
“l believe that once her symptoms began to be nsenere in the summer of 2009, §

could have participated in desipe work without lifting or frequent bending or ist

ing. She probably could have lifted1® pounds occasionally and could probably canti

ue with that work through the present.” Dr. Wolgilso noted that the FCE was inva
because she was asked to perform tests that watldawve been attempted on a patig
with spinal pathology.

On Decembe17, 2010, the Trustees denied Fryer’s app@@dbt 62-63.) The de-

nial letter explained that the results of the indedent medical evaluation indicat¢

that Fryer could perform sedentary work. In a Jaiyud 2011 letter, the Trusteesrfu
ther informed Fryer she had exhausted her -fiftp weeks’partialdisability payments

on December 22, 2010PG 61.)

Fryer appealed this determination July 8, 2qRI5 11.)In support of her appea},

Fryer submitted a Residual Functional Capacity Quesaire from Dr. Wson. Dr.

Wilson reported that Fryer experienced constanhaid could sit and walk less thgn

two hours each workday.

At the direction of counsel, Fryer underwent~&E with Keith Blankenship, 4
physical therapist(PG 13-17.) Blankenship reported th&ryer “did not demonstrat
any competitive work ability at this time.” “Her mianum Standing/Walking tolerang
is only 45 min. and her maximum Sitting toleranseonly 60 mins., and she has to

able to control her symptoms by getting off hertfeelying down when she needs to
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able to do so.Blankenship also noted that Fryer could frequemsityand occasionall

stand and walk. He reported she was capable ofirdyishort distances.

Fryer’s counsel also referred Fryer’s medical fiteBarl Thonpson, a vocationd|l

consultant.(PG 38-48.) Thompson opined that, “within a reasonable degrieeoca-
tional certainty,” Fryer was incapable “of performgi the essential job functions of a
full-time job at anykill or physical demand level.”

After Fryers appeal, Dr. Michael Errico, an orthopedic surge@viewed Fryer’y
file at the Trustee’s requegPG 52-58.)In an August 2, 2011 letter, Dr. Errico report

that “[tlhe medical information supports that sheald be able to perform a sedenta

job.” He also concluded, “The medical reports do not saSate an inability to work

with or without restrictions from 12/22/10 on...With a sedentary job it should beare

sonable for her to sit for a period of one hourthaability to change position or ove

around as necessary every hour.” He concluded Engdr “was not totally disabled (i.¢.

totally precluded from work activity) during therte period from 12/22/10 forward.”
Upon receipt of Blankenship’s and Thompson’s reppBr. Errico wrote an g

dendum to his first review. In the addendum, he répad that “[t]he additional infc

mation does not alter my opinion from the origiraport.” He concluded, “l do ng

think the records provided justified their use bétterm ‘total disability,” as there is n

medical evidence to support that the claimant reggicare in the hospital and therqd i

no indication that she was restricted to the imna¢el confines of the home.”
On August 25, 2011, the Trustees denied Fryer'ssapp
[1l.  Discussion
“In an ERISA benefits denial case . . . in a veegalrsensethe district court sits

more as an appellate tribunal than as a trial cdtidoes not take evidence, but, rath
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evaluates the reasonableness of an administragterchination in light oflhe record|
compiled before the plan fiduciat Curran v. Kemper Natl Servs., IndNo. 0414097,
2005 WL 894840, at *7 (11th Cir. Mar. 16, 2005) ¢ging Leahy v. Raytheon Co315
F.3d 11, 1718 (1st Cir. 2002)).

A plan administrator’'s adverse benefdeterminaton is entitled to defereng

whenthe administrator possesses discretionauthority Firestone Tire & Rubber Cq.

v. Bruch 489 U.S. 101, 111 (1989). Although ERISA itsetfed not provide standards f
reviewinga plan administrator'sliscretimmarydecision, the Eleventh Circuit, relying d
Supreme Court precedent, has developed-part approach:

(1) Apply thede novostandard to determine whether the claim adstini
trator's benefitalenial decision is “wrong” (i.e., the court disagsewith
the administrator's decision); if it is not, thendethe inquiry and affirm
the decision.

(2) If the administrator's decision in fact ide' novowrong,” then dete
mine whether he was vested with discretion in rewng claims; if not,
end judicial inquiy and reverse the decision.

(3) If the administrator's decision islé novowrong” and he was vested
with discretion in reviewing claims, then determiwbether “reasonable”
grounds supported it (hence, review his decisiodarnthe more defere
tial arbitrary and capricious standard).

(4) If no reasonable grounds exist, then end thguiry and reverse the
administrator's decision; if reasonable grounds#ist, then determine if
he operated under a conflict of interest.

(5) Ifthere is no conflictthen end the inquiry and affirm the decision.
(6) If there is a conflict, the conflict should nedy be a factor for the court
to take into account when determining whether amindstrator's deie
sion was arbitrary and capricious.

Blankenship v. MetroLife Ins. Co, 644 F.3d 1350, 1355 (11th Cir. 2011). “At eachpst

the court makes a determination that results ihezithe progression to the next step

or




the end of the inquiry.Tippitt v. Reliance Standard Life Ins. C457 F.3d 1227, 1231
32 (11thCir. 2006).
A. Whether the Trustees’decision was wrong
The Court first analyzes whether the Trustees’sieai was wrong'A decision is
wrong’if, after a review of the decision of theministrator from ale novaoperspective
the court disagrees witthe administrator’s decisiofiGlazer v. Reliance Standard Lif

Ins. Co, 524 F.3d 1241, 1246 (11th Cir. 2008) (quotiglliams v. BellSouth Tel

comm.,, Inc, 373 F.3d 1132, 1138 &n.8 (11th Cir. 2004Aiter a review of the record, the

Court concludeshat the Trustee’s determination wa& novocorrect.

The administrative record reveals that Fryer was totally disabled. The Pla
defined a “Total Disability” as an illness or injufgenerally considered totally disablin
by the medical professionlt further states, “Usually, Total Disability inwes a cond
tion of such severity as to require care in a htdpir restriction to the immediate rco
fines of the home.” In contrast, a “Partial Disdtlyilmeans

a mental or physical condition resultingpi an illness or injury because

of which the Participant is receiving medical treathamd cannot pe

form regularduties of his or her current job but can perforrhatroles at

the same site oother jobs outside of the Company. Thus, a condid

Pattial Disability doesnot necessarily prevent the Participant fronr-pe

forming useful tasks, utilizingublic or private transportation, or taking

part in social or business activitiestside the home.
(453.)
At least three specialists opined that Frgeuld perform sedentary workollow-

ing an in-person examination, Dr. Wolgin, an orthopedistt fhlat “the patient coulg

return any time [to work] if sedentary work wereadable.” He opined that “once hg

symptoms began to be more severe in the summed ©®®2she could have participatg

in desktype work without lifting or severe bending or twisg. She probably could hay
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lifted 5-10 pounds occasionally and could probably congimuth that work through th
present."Despite theseonclusions Fryer dwells on Dr. Wolgin’s statement thatatt-
time sedentary work would be something she cquitlentiallydo” to support a claimn

that she was totally disable®r. Wolgin, however, madéhat statement as a rene

mendation for a transitional work schedultte alsosaid nolessthan seven times that

Fryer could probably deedentary work.
During a peer revie,, Dr. Klein, who practiced osteopathic mediciaed spinal

cord rehabilitationfound there to beno objective medical information documented

substantiate an inability to work in any capacngluding sedentary at P&G or with afgy

other employer.’Dr. Errico, an orthopedic surgeoonpinedthat Fryer was not totall

disabled He concluded that “[tlhe medical information suppothsat [Fryer] should bg
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able to perform a sedentary jolHe also believed that Blankenship’s and Thompsén’s

uses of the term “total disability” were unwarradte

In contrast, Ehough Dr. Wilson, Blankeship, and Thompson all concluded tH
Fryer was incapable of workhone of these professionals were as qualifiedgime on
orthopedic issues as Drs. Wolgamd Errico.Dr. Wilson practicesamily medicine, and
Blankenship and Thompson are not physiciaviereover, Blankenship’s work evahr
tion notes that Fryer could engage in “frequenttisg and “occasional” standing an
walking. He also noted she could drive short distances. IBtashipfound that Fryer
could sit for 60 minutes anthas to be able toontrol her symptoms by getting off h
feetor lying down when she needs to be able to do so.’sTiBlankenship’s findings ar
arguablyconsistent withtheconclusion that Fryer could do sedentary work.

In short,a majority of the evidence does natpport a finding that Fryer wae-t

tally disabled The Social Security determination does not charge Court’s conal-
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sion, as it involved different questiormhe evidencestronglysupports a determinatiop

thatFryercould perform work within and outsidd P & G, could engagm other useful
tasks,andwas capable of using private transportatiomcontrast, although it does n
automaticallydisqualify her from longerm benefits, there is littleo noevidence Fryef
was confined to the home or neededein a hospital.

B. Whether the Trustees abused their discretion

Even if the Trustees’ determination wde novowrong, it was not arbitrary,ac
pricious, or an abuse of discretion. The Trustead fiscretion to interpret the plan,
their decision mist beaccordeddeference Blankenship 644 F.3d at 1355 (citation
omitted).“As long as a reasonable basis appearstfog][decision . . it must be upheld
as not being arbitrary or capricious, even if thexevidence that would support ancg
trarydecision.”"W hite v. CocaCola Co, 542 F.3d 848, 857 (11th Cir. 2008) (quotihaft
v. Blue Cross &Blue Shield of Ala., In890 F.2d 1137, 1140 (11th Cir.1989)

As previously noted, the administrative record @ns ample evidence to @+
vide a reaspable basis for classifying Fryer as partialtgther than totallydisabled.
The general thrust of Dr. Wolgin’s report was tlrayer had functional impairments b
could performa sedentaryob. Likewise, Dr. Errico, a orthopedic sugeon, concluded

“it is clear that [Fryer] has problems with her neclddrack” but the “medical info-

mation supports that she could be able to perforsedentary job.He also opined thalt

“[tlhe medical records do not substantiate an ifigbto work with or without e-

strictions.” “With a sedentary job it should be reaabie for her to sit for a period ¢f

one hour, with ability to change position or moveand as necessary every houf.

Blankenship, Fryer’s consultant, independently hesat an almost identical conclusig

regarding Fryer’s sitting ability.
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Likewise, Dr. Klein found that “there is no objeati medical information dac

mented to substantiate an inability to work in a@pacity including sedentary work.

Dr. Klein opined that Fryer could perform lighliuty work. He concluded, “Based updn

-

my review of the objective medical information, tblaimant is capable of working wit
restrictions.”

Clearly, Fryer prefers the conclusions of her tme@tphysicians. But unlike Drg.
Wolgin and Errico, Fryer’s treatingyysicians are not orthopedistand “[p]lan admn-
istrators need not accord extra respect to theiopsof a claimant’s treating phiys
cians.”Blaneknship 644 F.3d at 1356 (citinBlack & Decker Disability Plan v. Nord
538 U.S. 822, 83031 (2003)). “Itis entirely appropriate for an administrator toyreh
written reports of consultants who have done papegrews of a claimant’s medicalce

ords.”Mclnvale v. Metropolitan Life Ins. CoNo. 5:07cv-459, 2009 WL 2589521, at *

WJ

(M.D. Ga. Aug. 18, 2009) QuotingHufford v. Harris Corp, 322 F. Supp. 2d 1345, 13%9
(M.D. Fla. 2004)).The Trustees’ determination was not unreasonalmelyi becausq
they credited the conclusions of one expert oveothar.See Paramore v. Delta Ajfr
Lines, Inc, 129 F.3d 14461452 (11th Cir. 1997) (holding that plan administnés denial
of longterm disability benefits was reasonable even thotvgh physicians providect
consistent statements about whether the claimanidgoerform sedentary work).
Furthermore, it is simply not true, as Fryer clajrtteat the Trustees ignoredie
dence from her consultants and treating physicidiosthe contrary, the Trusteex-

al

plicitly considered the reports froher treating physicians and provided these mate
to their consultants.H.g., PG 5) One denial lettestates that the “Trustees hawe-

viewed all of the information provided to them inpport of your claim for disabilit
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benefits.” (PG 62.) Dr. Errico even made an addendw his initial review after th¢

Trusteegyave himBlankenship’s and Thompson'’s reports.

Fryer also argues that the Trustees’decision wh#rary and capricious becaus

they relied on a physician, Dr. Klein, who couchleid opinions in whether “objectiy
evidence” supported a finding that she was tgtditabled. This argument is unpeasu
sive. Under the Plan, it was Fryer’s burden “toaddish byobjectivemedical evidencsg
that . . . she is either totally or partially didadb, as the terms are defined in the Plg
(PG 461 (emphasis added).) Becaulse Plan required proof by objective medicali-¢g

dence, it would not have been unreasonable to distsubjective reportef pain. See
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Doyle v. Liberty Life Assur. Co. of Bostd¥2 F.3d 1352, 1358 (11th Cir. 2008) (holding

that it was not unreasonable folan administrator to ignore intangible pain andfesu
ing when plan called for proof of “objective medi@lidence”).In any eventthere is ng
evidence the Trustees gave special weight to Deinkd report.Drs. Wolgin and Erricg
both consideredryers prescription drug use and subjective reports ofipai

Given the wealth of evidence supporting that Frgeuld perform sedentar
work, the Court cannot conclude that the Trustdesermination was arbitrary an@-c

pricious, even taking into accourttd possibility of a conflict of interest.

! But see Gilley v. Monsanto Cd90 F.3d 848, 856 (11th Cir. 2007) (“Our circuités clear that no ao-
flict of interest exists where benefits are paidnfr a trust that is funded through periodic conttibos so
that the provider incurs no immediate expense igesalt of paying benefits.”).
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V. CONCLUSION
For those reasons, Defendants’ Motion for Judgn(Bot. 15) isGRANTED.
Plaintiff's Motion for Judgment (Doc. 16) BENIED . Judgment shall be entered &n-f
vor of Defendants.
SO ORDERED, this__25th_day ofSeptembef013
/sl W. Louis Sands

THE HONORABLE W. LOUIS SANDS,
UNITED STATES DISTRICT COURT
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