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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF GEORGIA
ALBANY DIVISION

SHARIF TARIQ ,

Plaintiff : CASE NO.:1:11-CV-159 (WLS)
V. :
BRUCE CHATMAN ,
et al,
Defendants
ORDER

Before the Court is a Recommendation (Doc. 25jnfrdnited States Magistrate
Judge Thomas Q. Langstalff, filed July 18, 2012.isTRecommendation concerns tphe
First Amendment claims and claims under the Religihand Use and Institutionalizgd
Persons Act (“RLUIPA"), 42 U.S.C. § 2000&t seq. Judge Langstaff recommended
permitting to proceed in his November 22, 2011 Reowendation. (Doc. 7)
Specifically, in the November 22, 2011 Recommenaiati Judge Langstaff
recommended that Plaintiffs Complaint be permittedoroceed as against Defendants

Bruce Chatman, James Jackson, and Douglas T. Simm(h at 6).

U

Subsequent to the November 22, 2011 Order and Rexamdation, but befor
this Court entered an order either adopting or idécy to adopt Judge Langstaffs

Recommendation, Defendants Chatman, Jackson andn&®mm moved to dismis

[92)

Plaintiffs Complaint. (Doc. 16-1). On July 18022, Judge Langstaff recommended that
Defendants’ Motion to Dismiss be granted-in-part ttre following: 1) as to the claim

against Defendant Chatman; 2) as to the claim afetary damages under the RLUIPA;
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3) as to the RLUIPA claim against Defendants inithredividual capacities; and 4) as
the claim of injunctive relief for “other prisonets (See generallyDoc. 25). Judge

Langstaff did find, however, that Plaintiff has Baiently stated: 1) a claim for moneta

damages and equitable relief against Defendantksbacand Simmons for a violatign

of his First Amendment rights and 2) a claim agaibsfendants Jackson and Simmg
for equitable relief, in their official capacitiesinder RLUIPA. (d.) Thus, Judge
Langstaff recommended that these two claims bevaeltbto proceed.|d.)

On August 22, 2012, this Court entered an ordeepting and adopting Judgd
Langstaff's November 22, 2011 Recommendation. ([3&). For the following reason
this CourtACCEPTS andADOPTS Judge Langstaffs July 18, 2012 Recommendat
as well?

[ Defendants’ Objections

Defendants filed written objections to Judge Lamafst July 18, 2012

Recommendation. (Doc. 26). Plaintiff did not, heowgr, file a written objection to th

July 18, 2012 Recommendation.Sge generallyDocket). In Defendants’ Objection,

Defendants disagree with Judge Langstaff's findihgt Plaintiff sufficiently stated

claims for violation of his First Amendment rightad rights under RLUIPA. See

generallyDoc. 26). According to Defendants, they sufficignmnet the test outlined i

Turner v. Safley, 482 U.S. 78 (1987), for showihgt they had a legitimate penologic
interest in confiscating Plaintiffs Noble Qurar(Doc. 26 at 2-4). Per Defendants, th
confiscated the Noble Quran because ‘[a]llowingniates to study materials th

promote dissension is contrary to maintaining indtonal security.” (d. at 3). Thus

! As Plaintiff's concerns regarding Judge Langstaff's November 22, 2011 Reswmiation were amply address
in this Court’s Order adopting said Recommendation, dated August 22, 2012, thégneddimits the discussio
in this Order to Defendants’ Objections to Judge Langstaff's1Bjl2012 Recommendation.
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Defendants state that:

[A] neutral, ‘Vvalid, rational connection’ exists tweeen the confiscation d
Plaintiffs Noble QuTran and the legitimate govanental interest[s] of
maintaining a safe and secure prison, while avadburdensome financia
expenditures, thereby satisfying the first Turnesator.

(1d.)

Defendants then argue that Plaintiff failed toeg# that he had no alternati
means to exercise his religion absent his Qu'ramceihe can still pray, read oth
religious books, attend religious services and eiserother means of religious practig
(1d. at 3-4). With regard to the third factor—the intpéhat the accommodation of th
asserted constitutional right would have on guaethsl other inmates—Defendan
argue that “allowing Plaintiff to possess a Noble'@n would have an adverse imp3
on institutional security because hate would benpoted, which impacts priso

security.” (d. at 4). Finally, as to the fourth factor-whethereth exists a read

alternative “that fully accommodates the prisonei@ghts at_de minimis cost to valid

penological interests”-Defendants argue that evetheir decision to confiscate th

Qu'ran is an “exaggerated response,” this doesmeéan that the same is illegitimate.

(Id.) Thus, Defendants argue that “the challenged letgun is reasonable and has t
legitimate penological objectives of maintainingafe and secure prisonld()

As to the Judge Langstaffs conclusion that Defami$ are not entitled t
gualified immunity at this stage, Defendants disegr (d. at 5). They, in fact, believ
that dismissal on qualified immunity grounds is mtimeless proper at this sta
because they have committed no constitutional wioa (d.) Additionally,
Defendants argue that they should be entitled @lif@d immunity because “there is n

law clearly establishing a violation on the welkdlfacts’asserted here.ld()
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. Discussion
A. Free Exercise Clause and the Turner Balancing Tds

This Court finds it necessary to overrule Defendamtjections. First, with

regard to whether the challenged “regulation,” nsedte _Turner balancing test, thlis

Court notes that there is no evidence from eithefeBdants’ Motion to Dismiss or the|
Objection to the Magistrate’s Report and Recommeintathat there is an actu
‘regulation” at work here. Based on the factsg@dle in Plaintiffs Complaint, his Nobl
Qu'ran was confiscated because prison officialsetahat it is “radical,” “teaches hateg
and has “the wrong kind of stuff in it.” (Doc. X &). However, Defendants ha
provided no actual evidence of a written regulateyrpolicy governing inmates’right
access to religious texts. Defendants have simfdyed that they should be allowed
regulate an inmate’s right to possess certain ialig texts on amd hocbasis as long a
they can articulate a “reasonable” basis for thefisgcation. With this argument, th
Court disagrees.

In essence, Defendants argue that they are entitdea dismissal of Plaintiff’s
claims because they contend that there was a “@€utoonnection between th
confiscation and the prison’s interest in maintama safe and secure prison. Howe\
at this stage, the Court cannot assess whetherda@elation was indeed “neutral.”
review of the pleadings does not indicate that éhisrany evidence regarding wheth

there exists a formal policy regarding certain lsnaf religious text, how the policy

ZThough there is no need to make a finding as toaitteal merits of Plaintiffs claim at this stags,first
blush, this Court finds that it is no doubt likedyviolation of Plaintiffs constitutional rights tallow a
prison official to decide on amad hog unilateral basis, without any established procedyolicy or
practice, whether an inmate should be permittegdssess a religious text. Such ad hog unilateral
determination without any reference to any objextviteria simply smacks of an arbitrary infringemt e
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of a fundamental constitutional right. Defendardshindicated no principle of law suggesting tha} a

prisoner may be deprived of a religious text withbmitation.




applied, and what religious texts, if any, are badtor all inmates.

In Turner, the Supreme Court stated that in asegsshether a regulation meeg

the first factor of the balancing test, “the goverental objective must be a legitimajte

and neutral one.” 482 U.S. at 90. Thus, the Som€ourt noted that courts shol
“inquire whether prison regulations restricting iates’ First Amendment right
operated in a neutral fashion, without regard te tlontent of the expressionld. In

their Motion to Dismiss, Defendants simply arguattla confiscation of a religious te
on the grounds that certain identified prison offis find it 1) to be “radical”; 2) to havi
“the wrong kind of stuffin it”; and 3) to teach tea comports with Turner’s requireme
of “neutrality.” (Doc. 16-1 at 5-6). However, Stgme Court precedent indicates tha

is exactly this kind of “censorship” that is “deeidly not neutral.” SeeThornburgh v.

Abbott, 490 U.S. 401, 416 (1989) (noting that regidns barring writings that expre$

‘“infammatory political, racial, religious, or otlne views” or are “otherwisg

inappropriate,” are exactly the kind of regulatiotisat “fairly invite[] prison officials

(S

d

[92)

and employees to apply their own personal prejuli@ed opinions as standards for

prisoner mail censorship”) (citing Procunier v. Maez, 416 U.S. 396, 415 (1974gvd

on other groundsThornburgh, 490 U.S. 4013) Therefore, construing the complaint|i

favor of Plaintiff, it cannot be said that Plairitifas failed to “state a claim to relief’ th

is “plausible” based on the face of his ComplairBeeAmerican Dental Ass’n v. Cign

Corp., 605 F.3d 1283, 1289 (11th Cir. 2010) (“[T3arvive a motion to dismiss,

a

complaint must now contain sufficient factual majtaccepted as true, to ‘state a claym

to relief that is plausible on its face.”) (quogmBell Atlantic Corp. v. Twombly, 550 U.§.

% While this Court recognizes that both Thornburg and Martinez conceriatiegs applying to prisoner mail, the
cases are cited for the general proposition that “neutrality” requires ¢éhpatiton officials’ actions be related to t
effect the publication may have on, i.e., security, and not on the contbetefpression.
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544, 570 (2007))).

Consequently, in addition to agreeing with Judgendstaff's finding that

Defendants have not provided any evidence that ohgngn inmate the right to possess

a Noble Qu'ran actually promotes the penologicaérest of institutional security, th

Court finds that Defendants have failed to show treaitrality of the “regulation” af

issue at this stage of the litigation. In shorgf@hdants argue a “purpose” witho

pointing to any actual “policy” or “regulation.”

Furthermore, Defendants offered nothing to respawdJudge Langstaff'$

concern that there is no evidence before the Caartletermine whether allowin
prisoners to retain their Noble Qu'ran actually ddéreaten the safety of the prisg
Defendants simply reiterated their bald assertind aonclusion 1) that a Noble Qu'rg
is a religious text that promotes dissension tlsatantrary to maintaining institution
security and 2) that if officials confiscate a NebRu'ran, this will further theg
governmental interest of maintaining a safe andise@rison. (Doc. 26 at 3). This
tantamount to arguing: “because | said that it os this makes it so.” Though th
Turner standard is a deferential one, this doesmean that this Court is required
blindly accept Defendants’ conclusions assertingttithe chosen action pass

constitutional muster. Williams v. Pryor, 240 F.8d4, 950 (11th Cir. 2001) (“Althoug

similar in part (and sometimes in description) taioary rational basis review, th
Turnerstandard requires a more searching, four-part ingibased upon facts; not
defendant’s self-serving conclusions offered in gag of a motion for dismissal on th

pleadings].”);_Fortner v. Thomas, 983 F.2d 102429q11th Cir. 1993) (“[E]ven thoug

this court engages in a deferential review of tldamanistrative decisions of prisoh

authorities, the traditional deference does not m#&aat courts have abdicated th
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duty to protect those constitutional rights thgiressoner retains.”) (additional citation

omitted).

With regard to Defendants’ objections under themaeing Turner factors, thi

Court finds that Defendants’ arguments fail to aeklr Judge Langstaff's concerns a

are as such, overruled as well. Judge Langstaftiealed that, as to the second fact

Plaintiff has asserted that the Qu’ran is a “sigmiht” factor in the practice of hi

religion. (Doc. 25 at 5). Therefore, this casentsion Plaintiffs right to retain access

a primary text necessary for the practice and dasgeroof his religious rights|

Nevertheless, Defendants cite OLone v. Estateh#l&zz, 482 U.S. 342 (1987), for t

proposition that because Plaintiff can engage imeotreligious observances, he has
been deprived of the right to practice his religioHowever,_ O'Lone is distinguishab
from the case at bar.

In Olone, the Supreme Court found reasonable dric@Bn on an inmate’y
ability to attend religious service, finding thatmates retained the right to participsg
in other Muslim religious ceremoniedd. at 351-52. On the contrary, here, the fo
would be on whether there exists a reasonable redtére for Plaintiff to practice
religious observance through the use of a primamt tutilized by members of th

Muslim community. The statements-Plaintiff can &deother religious books” and
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merely being deprived of “one religious book™leageestionable whether any seriops

consideration was given to the textual alternati@esilable to Plaintiff in the practice ¢f

his Islamic faith. However, all of this is spectil® because there are no actyal

developed facts. Nevertheless, it is apparent thatSupreme Court reviewed mare




than the initial pleadings.

In that same vein, the Court agrees that Defenslaate not provided any actujal
evidence to support their speculative assertiont deilwing one inmate to possess
Noble Qu'ran could lead to heightened security dmé@ncial concerns. Defendanfs
argue that allowing an inmate to possess a NobleaQumay lead other inmates {o
follow suit, “thereby resulting in greater securtgncerns of inmates forming ‘affinity
groups’to practice their hateful ideology.” Thyser Defendants, the prison would hgve
to hire additional prison guards to ensure thatsth&ffinity groups” were not in faqt
established. (Doc. 16-1 at 7). Judge Langstafhfb this assertion to be “speculative|at
this stage.” (Doc. 25 at 6). This Court concuiBefendants are challenging Plaintiff's
Complaint, not because it is inadequate on its ,faeet upon conclusions an(d
speculation wholly unsupported by a developed récor

Even so, in_Olone, respondents suggested sevecabnamodations, which
included placing all Muslim inmates on the same kvdetail or providing weekendg
labor for Muslim inmates. 482 U.S. at 352. Thtlse Supreme Court found reasonaple
the prison administrator’'s concerns thpdtysically placing all Muslim inmates togethér
could result in the creation of an organizationatusture that could challenge
“‘institutional authority.” Id. at 353. In contrast, though they cite OlLone asnbs
support for their actions, Defendants have providedevidence that allowing Plaintiff

to possess his primary religious text could reaviynbead to the same, or even remotgl

* Indeed, in most, if not all, of the cases cited bgfendants in support of their actions, evidence yva
adduced at a trial or during a hearing to aid therts in their constitutional determinatioik.g., Turner,
482 U.S. 78 (trial); OlLlone, 482 U.S. 348 (hearinficCorkle v. Johnson, 881 F.2d 993 (11th Cir. 1p$9
(evidentiary hearing). Therefore, by putting aduie unsubstantiated factual arguments as a detenpe
the alleged constitutional violation, Defendantse @&ssentially admitting that, at a minimum, a fuet
hearing, or development of the facts, is necessary.




similar, resultt Accordingly, this Court agrees that Plaintiff hasfficiently stated 3§
claim under the Free Exercise Clause of the FirsteAdment and that dismissal
therefore not proper.

B. Qualified Immunity

Regarding the defense of qualified immunity, Judgengstaff found tha
Plaintiffs Complaint, as pled, does “allege a wabbn of a clearly establishe
constitutional right,” construed as a right to ecise his religion. $eeDoc. 25 at 8

(citing Presley v. Edwards, No. 2:04-cv-729, 200 W4153, at *12 (M.D. Ala. Jan. 14

2007)). Thus, Judge Langstaff found that Defendaqualified immunity defens;s

S

D
”

cannot be sustained on the pleadings alone atdsttaige. Defendants objected to this

finding by relying on their principal argument th#tey committed no constitutiongl

violation. (Doc. 26 at 5). Nevertheless, per Defants, even if there was
constitutional violation, Plaintiff cannot show thehe constitutional right was clear
established at the time of the alleged violatigPoc. 16-1 at 14; Doc. 26 at 5).

The Court agrees with Judge Langstaff and findg flaintiff has pled sufficien
facts to show that a finding of qualified immunisynot warranted at this stage. Fir
the cases that Defendants point to in support efatgument that they have committ
no constitutional violation only serve to suppohtetgeneral proposition that prisg
officials are permitted to infringe on a prisonecenstitutional right to practice h

religion when it is “reasonably related to legitiregenological interests” and when t

remaining_Turner factors are me€.g, Turner, 482 U.S. 78; Olone, 482 U.S. 34

® It must be noted that this Court does not purporsdy that Defendants should be charged with thle
of “disprov[ing] the availability of alternativegdr accommodating Plaintiff's right to practice trisligion.
SeeOlone v. Estate of Shabazz, 482 U.S. 342, 353 7)98 owever, based on the current record, it d

a
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not appear that Defendants have made any attemgfféaoa reasonable accommodation to Plaintiff that

does not sacrifice “valid legitimate penologicafénests.”




Quite the reverse, as applied to this case, thasesestablish that Plaintiff might
able to show that the lawasclearly established that Defendants were not pgadito
interfere with his right to exercise his religiomthe manner in which they so did.
Defendants were likely aware of the broad princigleat they “may nof
substantially burden inmates’ right to the free rexee of religion without som

legitimate penological justification.” (Doc. 25 &) (quoting_Presley v. Edwards, N

2:04-cv-729, 2007 WL 174153, at *12 (M.D. Ala. Jd9, 2008)). The Eleventh Circulit
has concluded that “broad statements of principle case law are not tied f{o

particularized facts and can clearly establish ¢épplicable in the future to different sqts

A\1”4

D.

of detailed facts.” _Vinyard v. Wilson, 311 F.3d418, 1351 (11th Cir. 2002). Thus, the

cases cited by Defendants in no way show that ia plarticular case, Defendants h3g
met their burden of demonstrating that “there islaw clearly establishing a violatio
on the well-pled facts’asserted herg®gDoc. 26 at 5).

Furthermore, as observed by the Supreme Court, RBUWwas enacted b

Congress to put government officials on notice thtag¢y cannot burden an inmatg

right to practice his/her religion arbitrarily oritlvout cause.SeeCutter v. Wilkinson,
544 U.S. 709, 716 (2005) (noting that before Cosgrenacted RLUIPA to impos
restrictions on a federally funded program’s rigbtimpose a “substantial burden

religious exercise, . . . Congress documented, earngs spanning three years, th

frivolous or arbitrary’ barriers impeded institwtialized persons’ religious exercisel).

Here, as noted previously, Defendants have provie&vidence that the actions tak
were consistent with a formal policy, if any, instied by the prison. Even if Defendan
would like to argue that they were not put on nettbat they could not confiscate

Noble Qu'an, it would be disingenuous for thematgue that they were not on noti
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that any infringement of an inmate’s right to praethis religion must be done in sope
neutral fashion, i.e., consistent with an objecpwicy.
Moreover, Plaintiff has alleged in his Complaintathhis Noble Quran was taken

because Defendant Jackson stated that it is “ré{dacal “has the wrong kind of stuff in

1%

it”and Defendant Simmons stated that it “teachateli’ (Doc. 1 at 5). By failing to cit
to an objective policy in place, or provide anywadt evidence of one in a responsive
pleading, Defendants have failed to demonstrate tin@y were “acting within the scofe
of [their] discretionary authority when the alledgdvrongful acts occurred.” See
Vinyard, 311 F.3d at 1346 (“To receive qualifiednmnity, the public official must firs
prove that he was acting within the scope of hisctitionary authority when thle
allegedly wrongful acts occurred.”) (additional aitbons and quotations omitted).
Therefore, this Court has no evidence to determihether these statements were made
in the scope of Defendants’ authority or based bairt own personal views. Statgd
another way, because at this stage the Court hasfaonation to ascertain whether the
action taken can even be measured against any fopoigy, this Court is unable tp
determine whether officials were aware that theyedenowingly violating prison policy

let alone whether Defendants knew that they weotating a constitutional right.

Accordingly, this Court adopts Judge Langstaffsidings on Defendant$
qualified immunity defense.
1.  Conclusion

This Court has fully reviewed and considered theord. Despite Defendant

v

arguments to the contrary, there are a number astjans of fact that cannot Qe

resolved on the as yet to be developed recd8delLa Grasta v. First Union Securitie

[

Inc., 358 F.3d 840, 848 (11th Cir. 2004) (“questmirfact . . . is often inappropriate f@r

11




resolution on a motion to dismiss under Rule 12§l)((additional citations omitted)|,

MTM Television Distribution Grp., Ltd. v. Public terest Corp., No. 91-1519-CIV-T

1992 WL 80625, at *1 (M.D. Fla. Mar. 24, 1992) (“@stions of fact are not properjy

19%
o

determined on a 12(b)(6) motion to dismiss.”) Téfere, Defendants’ unsubstantiat
factual arguments have failed to demonstrate tlsefiiciency of Plaintiffs Complaint

SeelLa Grasta, 358 F.3d at 845 (noting that in analgime sufficiency of a complain

courts should limit their consideration to the weleaded factual allegationsg)).
Accordingly, this Court agrees that dismissal ist reappropriate when viewing thje

Complaint in the light most favorable to Plaintiff.

v

Therefore, having found that Defendants’ specifigeactions to the Magistrate
findings are untenable at this stage, and neithefeddants nor Plaintiff havinp
objected to the remaining findings in the Magis&'atJuly 18, 2012 Recommendatipn
(Doc. 25), this Court finds that said Recommendati®hould be, and hereby is,
ACCEPTED, ADOPTED and made the Order of this Court, to the extent shme is

consistent with this Order, for reason of the fimgs made and conclusions stafed

therein together with the findings made, reasomasest and conclusions reached hergin.
Accordingly, Defendants’ Objections (Doc. 26) @¥ERRULED . Defendants’ Motion
to Dismiss iISGRANTED-IN-PART and DENIED-IN-PART without prejudice.
For that reason, Plaintiffs following claims aresthissed: (1) as to the claim agair]st
Defendant Chatman; (2) as to the claim of monettagnages under RLUIPA; (3) as o
the RLUIPA claim against Defendants in their indiwal capacities; and (4) as to the
claim of injunctive relief for “other prisoners.”Plaintiffs claims for (1) monetar)

damages and equitable relief against Defendantksdacand Simmons under the Fijst

Amendment and (2) his claims against Defendant&satand Simmons for equitabje

12




relief, in their official capacities, under RLUIPAre permitted to proceed

SO ORDERED, this_22d day of August, 2012.

/sl W. Louis Sands

THE HONORABLE W.LOUIS SANDS,
UNITED STATESDISTRICT COURT
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