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IN THEUNITED STATESDISTRICT COURT
FORTHE MIDDLE DISTRICT OF GEORGIA
ALBANY DIVISION

JOHNNY FRANK BALL, JR, and
TEMPIE BALL

Plaintiffs,
V. . CASE NO.: 112-cv-132 (WLS)
JPMORGAN CHASE BANK, N.A. and :
FEDERAL HOME LOAN MORTGAGE
CORPORATION,

Defendants

ORDER
Before the Court is Defendasd P Morgan Chase Bank N.A. and Federal Home
Loan Mortgage Corporation’s Motion for Judgmenttbre Pleadings. (Docs. 18, 34pr
the reasons that follow, Defendants’motiotGRANTED.
l. Procedural Background
Plaintiffs Johnny Frank Ballr. and Tempie Ball filed this suit in th&uperior
Court of SumterCounty, Georgia, seeking to set asidhee non-judicial foreclosure of
their home They also seek compensatory and punitive damagasnst JPMorgan
Chase Bank@hasé and the Federal Home Loan Mortgage Corporatiereddie Mac)
for wrongful foreclosureand fraudulent and negligent misrepresermatirhe basic ¢-
gal theory underlying these causes of action isimpsed on the definition of a “securgd
creditor”’in the Georgia Coddlaintiffs claim that Chase lacked authority todolose its
property becausenly a “secured creditor-a creditor whdholdsthe promissory note-

may initiate a norudicial foreclosureand Chase held only the security deBdcausg
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the Georgia Supreme Court recently rejected thentl, the Court grantBefendants

Motion for Judgment on the Pleadings.

First, the factual backgroun®@n June 52009,to secure financing for a singls

family home,Johnny Frank Ball and Tempie Ball executegpr@amissorynote in the
amount of $158,000 to First Choice Finandtamrporation the lender Thepromissory
note was secured bysecuritydeed, which identified Mortgage Electronic Registoat
Systems, Inc. (MERSAnd its successors and assigns as the graofabde securityn-

strument.The security deed gave MERS and its successorsagains a power of sa

andprovided that “Borrower understands and agrees thaRBBEolds only legal title t@

the interests granted by Borrower in this Secuhitgtrument, but, if necessary tome

ply with law or custom, MERS (as nonge for Lender and Lender’s successors as-d

signs)has the right: to exercise any or all of thoseiiests, including, but not limited {q

the right to foreclose and sell the Property; anddake any action required of Lend

including, but not limited to, releasing and canglthis Security Instrumerit

Sometime afterward, Freddie Mac purchased the l@ad MERS assigned th

securitydeed to Chase Home Finance LLC.

Plaintiffs defaulted on their loan and Chase notifite@mtheir property woulde
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foreclosed on the first Tuesday in July 2010 dtldat Chase was the secured creditor

with full authorityto negotiate, amend, and modify all terms of thertgage.”During
the foreclosure proceedings, Chase purchased tbpepty as the highest biddand
conveyed it to Freddie Mac.

Plaintiffs essentidy claim thisprocesswas unlawfulbecause Chas&hich later
merged withJP Morgan,did not hold the promissoryate and thus was not a “secur

creditor” with authority to foreclose. Rather, tRPéaintiffs claim, Freddie Mac wathe




true secured creditdrut no assignmenof the mortgage was ever recordedhe cown-
ty deeds record.

On August 31, 2012, Defendants removed the cag@isoCourt on the #sis of

diversity jurisdiction.Shortly afterward, Defendants filed a motion fodgment on theg

pleadngs.On January 24, 2013, the Court entered a bepause th&.S. District Court
for the Northern District of Georgia had certified qtiess ostensibly dispositive to th
case to the Georgia Supreme Court. The Court oddéne parties to file supplemeal

briefs following the Supreme Court of Georgia’s de@n.The Supreme Court of Georg
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issued its opinion May 20, 2013. Defendants filedugpplemental brief June 12, 2013,

claiming thatthedecisionentitles them to a judgment on the pleadings.
1. Discussion
A. Standards
Under Federal Rule of Civil Procedure 12(c), a gartay make a motion fo
judgment on the pleadings after the pleadings &eed, but early enoughot to delay
trial where a complaint “fail[s] to state a clainpan whichrelief can be granted.” Fe&
eral Rule of Civil Procedur#2(b)(6) motions to dismiss standaraisply to Federal Rul
of Civil Procedurel2(c) motions for judgment on the pleadin@rategic Income Fund,

L.L.C. v. Spear, Leeds & Kellogg Corp., 305 F.3d 1293, 12956.8 (11th Cir. 2002) (e

plaining that standard under both Rule 12(b)(6) 48¢t) is “whether the count state|s]

v

a claim for relief’). When ruling on a motion tosthiss for failure to state a claim, the

court must view the allegatis of the complaint in the light most favorable be tplan-
tiff and corsider the weHlpleaded allegations of the complaint as tr@eiality Foods de
Centro Am., S.A. v. Latin American Agribusiness Dev. Corp., SA., 711 F.2d 989, 9945

(11th Cir. 1983).




In applying this standard, a motion to dismiss aimptiff's complaint, or a portion
thereof, underRule 12(b)(6) should not be granted unless a plaintfisf to plead
enough facts to state a claim to relief that isuglale, and not merely just coneable,

on its face. Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 57¢2007). “While a cm-

plaint attacked by a Rule 12(b)(6) motion to dissnies not need detailed factuakall

gations, a plaintiff's obligation to provide thedynds’ of his ‘entitle[nent] to relief re-

qguires more than labels and conclusions, and a didao recitation of the elements ofla

cause of ateon will not do.”1d. at 555 (citations omitted).

Additionally, “the pleading standard Rule 8 announces does routire ‘detailed
factual allegations,’ but it demands more than an unaddr; thedefendantunlawfully-
harmedme accusation.” Ashcroft v. Igbal, 556 U.S. 662, 678(2009) (quoting
Twombly, 550 U.S. at 555). Thus, “[a] pleading that o$fdabels and conclusions’ or
formulaic recitation of the elements of a causadafon will not do.” Id.

A court's review on a motion to dismiss is “limitéal the four corners of the oo
plaint.” St. Georgev. Pinellas County, 285 F.3d 1334, 1337 (11th Cir.200Z) court may,
consder only the complaint itself and any document&refd to in the complaint whic
are central to the claimSee Brooks v. Blue Cross & Blue Shield of Fla., Inc., 116 F.3d
1364, 1369 (11th Cir.199{per curiam). However, where the plaintiff refers to certg
documents in the complaint and those documentscandral to the plaintiff's claim
then the Court may consider the documents parhefgleadings for purposes of RuU
12(b)(6) dismissal, and the defendanattaching such documents to the motion &
miss will not require conversion of the motion into motion for summary jug

ment. Venture Assoc. Corp. v. Zenith Data Sys. Corp.,987 F.2d 429, 431 (7t

Cir.1993)(“Documents that a defendant attaches to@ion to dismiss are consider¢
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part of the pleadings if they are referred to i glaintiff's complaint and are central
her claim.”). Additionally, a court “may take judad notice of matters of public recorn
without converting a Rule 12(b)(6) moti into a Rule 56 motion.Halmos v. Bom-
bardier Aerospace Corp., 404 F. App’x 376, 377 (11th Cir. 2010) (citiBgyant v. Avado
Brands, Inc., 187 F.3d 1271, 1278 (11th Cir. 1999)).

B. Analysis

Plaintiffs raise various causes of action premisadhe theoryhat Freddie Mac

and not Chase, was the sole “secured creditor” u@b®mrgia law with authority to inii

ate a nonjudicial foreclosure. This theory is based on Chakeck of possession of thle

promissory note. These claims fail as a matteawof |

In You v. JP Morgan Chase Bank, N.A., 743 S.E.2d 428 (Ga. 2013), the Supre
Court of Georgia held that “under current Georgwa, the holder of a deed to secy
debt is authorized to exercise the power of saledcordance with the terms of the dg
even if it does not also hold the note or otherwisage any beneficial interest in the dg
obligation underlying the deBt743 S.E.2d at 433. The facts ¥bu are identical tg
those in this case. In 2003, Chae Yi You and ChuB#&k financed the purchase difetir
home with a loan from Excel Home Loand. at 429. Excel transferred the promissg
note to an unidentified entity and assigned theis&g deed to Chase Manhattan Mo
gage Corporationld. After You defaulted on the loan, Chase initiatedefdosue pro-
ceedings and mailed the plaintiffs notice of thepassed foreclosurdd. At the non
judicial sale, Chase was the highest bidder of pheperty and then quitclaimed th
property to the Federal National Mortgage Assooiatld.

As in You, there appars to be no dispute that Chase held the secdeiey. That

security deed explicitly gave MERS and its successnmd assigns the power of salé fp
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lowing a default on the mortgagéhus, as inYou, Chase had authority to foreclose

virtue of its possession of the security de®de way or another, all of Plaintiffs caus
of action, and proposed causes of action, resthismrenounced theory of lawSge Pls.
Compl. 111 29, 31, 40, 44, 48, 59he foreclosuréherefOredid not violate Georgifore-

closure statutes, so a wrongful foreclosure claim falee McCarter v. Bankers Trust

Co., 543 S.E.2d 755, 758 (Ga. Ct. App. 2000) (holdihgt “violation of [a foreclosure
statute is necessary to constitute wrongful forecl@”).And because Chasmdautha-

ity to foreclose, there was no fraudulent or negtigmisrepresentation in tellinglain-

tiffs that was so.

To the extent Plaintiffs allege the foreclosurein®twas defective, this claim alg
fails. The Complaint states that Chase notifiediRl#s in writing that it had authority
to negotiate, amend, and modify the terms of thetgege. Under O.C.G.A. § 1#4-
162.2(a), the foreclosure notice need only identtifg individual or entity with “full a-
thority to negotiate, amend, and modify all ternishee mortgage with the debtérThat
individual may be the deed holder, the servicingragor other party with such authien

ty. You, 743 S.E.2d at 4334;Harrisv. Chase Home Finance, LLC, No. 1210406, 2013

WL 3940000, at *3 (11th Cir. Jul. 31023) (“The only entity that had to be identified |i

the Notice was the one with the full authority tegotiate, amend, or modify the terrn
of the loan, and that could be the deed holderentblder, attorney, or servicin

agent.) Chase was both the sé&wg agent and deed holder (Pls. Compl. § 21) had
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authority under the deed to act on behalf of therftler’s successors and assigns” (oc.

1-3 at 4).
Finally, recent Georgia law also forecloses Pldisttlaim that the assignment

the deed to Chse from MERS was somehow unlawful. Montgomery v. Bank of




America, 740 S.E.2d 434 (Ga. Ct. App. 2013), the CourAppeals of Georgia held tha
language in a security deed identical to the PlHgitdeed gave MERS authority tesa

sign.See 740 S.E.2d 8436-37.

For those reasons, the Court concludes Defendaetsratitied to a judgment as

matter of law.
[11. Conclusion

Defendants’ motiorfDocs. 18. 34)s GRANTED.

SO ORDERED, this_10th day ofOctober2013

_W. Louis Sands
THE HONORABLE W. LOUIS SANDS,
UNITED STATESDISTRICT COURT
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