MOSSY DELL INC v. AB&T NATIONAL BANK Doc. 9

IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF GEORGIA
ALBANY DIVISION
IN RE:
ROBERT MASON BEAUCHAMP,

Debtor,

MOSSYDELL, INC.,
Appellant,

: BANKRUPTCY APPEAL
V. : 113-CV-14 (WLS)

AB&T NATIONAL BANK,

Presently pending before the Court is AppellantsBioDell Inc.'s (“Mossy Dell”)
appeal of the United States Bankruptcy Court foe tiiddle District of Georgia’
November 28, 2012 Memorandum Opinion holding th#taa sfer restriction on Mosgy
Dell's stock was invalid and unenforceable undenfgea law. Gee Doc. 1) For thg
reasons discussed below, the Court concludes the Bankruptcy Court’
Memorandum Opinion i8FFIRMED-IN-PART AND REVERSED-IN-PART.

BACKGROUND

On December 28, 1972, Robert B. Lee and Florae®.ihcorporated Flo-Rob, In

\J

(“Flo-Rob”) under the laws of Georgia. (Doc. 1%3.) Robert and Flora Lee had tyo
children, Barbara and Adelaideld( at 107.) Barbara and Adelaide have since marfied

and are now members of the Beauchamp and Leachliésmiespectively. 1(.) Flo-
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Rob was engaged in real estate, farming, and bugmd) selling securities.ld. at 50.)

For a period of time, the Beauchamps and bescshared in the operation of Flo-R¢b.

(Id. at 107.) No restrictions were placed on the owhgror transfer of Flo-Rob stod
until 1996. (d.) At that time, the board of directors amended by&aws to requirg
shareholders to give the corporation the rightirstfrefusal before selling stock.ld( at
108.)

In 2009, after tensions developed between the Beamps and Leaches
relation to the operation of Flo-Rob, the familidecided to split the assets into ty
corporations. Id. at 97.) The Leaches kept their stock in Flo-Rabd &ossy Dell was
formed to receive the Beauchamps’share of ass@ts.at 108.) When Mossy Dell wa
incorporated on July 14, 2009, its articles of imporation provided that its sharg

could only be transferred to lineal descendantRalbert and Flora Lee, and the sha
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could not be transferred at all for ten yeardd. at 73.) Contemporaneously with the

incorporation of Mossy Dell, Flo-Rob amended itslaws to provide for the samje

restriction. (d.at 108.)

As a result of the asset transfer, Robert Beauchéimgbtor”), the debtor in th¢

above-captioned matter, received 4,000 shares alsM®ell. (d. at 95-96.) On Jun

11%

12, 2009, shortly before Mossy Dell's incorporatiand the placement of the transter

restriction on the shares, AB&T National Bank (“AB&lational”) obtained a judgmen

against Debtor in the Tenth Judicial Circuit Courtand for Jefferson County, Alabamj,

in the amount of $1,293,671.491d(at 71.) On September 21, 2009, the judgment

domesticated by Order of the Superior Court of Doergy County, Georgia. (Doc. 1-3

1 The restriction reads, in pertinent part, as fwdo “The shares of the corporation may only
transferred to lineal descendants of Flora S. ek laer husband, Robert Lee ... The distributees {ielgd
shareholders of Flo-Rob, Inc.) receiving Mossy Deilt. shares may not transfer those shares fareg
of ten years from August 1, 2009.” (Doc. at 73.)




7.) Debtor’s 4,000 shares of Mossy Dell stock wee&zed and sold at a public sale
AB&T National on October 13, 2009. (Dot at 109.) AB&T National demanded th
Mossy Dell issue a new stock certificate showingdtthe owner. (Doc. 1-3 at 5.) Mos
Dell refused and the dispute giving rise to thetamt matter followed. I¢.)

On November 3, 2010, AB&T National filed suit inufgerior Court in Lee County
Georgia, seeking to compel Mossy Dell to surrentlee stock certificate owned Q

Debtor and issue a new stock certificate reflectB&T National as the owner. (Doc.

2 at 3.) In its complaint, AB&T National allegedhdt the purpose of the transfer

restriction was “to defraud creditors in generaldafAB&T National] in particular.”
(Doc. 1-3 at 4.) Mossy Dell denied that allegatiamd the other shareholders of Mog

Dell denied knowledge of Debtor’s financial conditi or the judgment against him
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the time of Mossy Dell's incorporation.Sé¢e Doc. 1 at 132-33.) Instead, Mossy DEgll

claimed that the purpose of the transfer restrictias to ensure that the ownership
the company remained with the families of Robertd &lora Lee, and was consiste

with a “long standing family tradition.” (Doc. 1-&t 27.)

On May 19, 2011, AB&T National filed its Motion foSummary Judgment anld

briefin support thereof in Lee County Superior @u(Doc. 1 at 105.) In its Motion foy

Summary Judgment, AB&T National argued that thecwwmstances surrounding th

placement of the restriction on the stock indicafemud. (d. at 112.) Mossy Del|

responded and argued that no fraud was involvedesihe family had no knowledge
Debtor’s financial situation. 1d. at 128 § 26.) Following Mossy Dells responseit®

Motion for Summary Judgment, AB&T National filed pplemental Brief in Support g

nt
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its Motion for Summary Judgment.ld; at 115.) Therein, AB&T National argued thjat

the restriction was manifestly unreasonable andrdfoee unenforceable under Ga.




Code § 14-2-627(d)(4).1d. at 117.) In support of this theory, AB&T Nationalged that
“[i]t cannot seriously be argued that a situatiarcls as the one in the case at bar, wh
converts freely alienable shares of stock that subject to seizure by a creditor in
shares of stock that are not subject to seizura breditor which is accomplished aftef
judgment is entered against the stockholder is nmnifestly unreasonable an

arguably a violation of the Uniform Fraudulent Ted@rs Act.” (d. at 117.)

On January 20, 2012, Debtor filed a voluntary petitfor bankruptcy undef

Chapter 7 of the United States Bankruptcy Codéd. &t 1.) On February 28, 201

Debtor filed a Notice of Removal in the United &stBankruptcy Court for the Middle

District of Georgia. Id.) The Chapter 7 Trustee filed a Motion to Intergeon June 6

2012, which was granted by the Bankruptcy CourtJarty 9, 2012. Id. at 6, 13.) On

September 24, 2012, AB&T National filed a Motionr fSummary Judgment in thle

Bankruptcy Court, but requested the Court to revialvdocuments and motion
submitted in Lee County Superior Courtld.(at 36.) Appellant responded on Octok

19, 2012, and requested the Court to do the sghteat 120.)

On November 28, 2012, United States Bankruptcy &udlgmes D. Walker, J}.

issued a Memorandum Opinion granting summary judgmre favor of AB&T National.

(Id. at 154.) The Bankruptcy Court held that the riesion prohibiting any transfer gf

stock for ten years (“ten-year restriction”) andethestriction prohibiting transfer t
non-family members (“non-family restriction”) werenenforceable. If. at 165.) The
Bankruptcy Court noted that transfer restrictione aalid under Georgia law if (]
adopted for a reasonable purpose, and (2) it fithiw one of the four categories s
forth in Ga. Code8 14-2-627(d). (d. at 162.) The Court held the restrictions inva

because they did not fit within a Ga. Code § 14221@l) category. Ifl. at 165.)
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As to the non-family restriction, the Court founldat the only category that wa
potentially applicable was Ga. Co@&el4-2-627(d)(4). $eeid.) That section permits
restriction that prohibits transfer of shares testynated persons or classes of pers
if the prohibition is not manifestly unreasonable(1d.) The Court held that th
restriction was invalid because it did nExclude ‘designated persons or a class

persons’...it does the inverse. It excludes theldyovhile allowing transfers to a ver

limited class.” The Court also held that the namfily restriction was manifestly

unreasonable and further explained that the

‘restriction might be reasonable if it provided sem
alternative means for a shareholder to realizevdlee of his

stock ... [I]f debtor's family were unwilling or unadb to

purchase his shares, the restriction would serveaas
absolute prohibition on transfer. Absolute redioos on

transfer are ‘unreasonable and contravene publikcyb

Because Debtor’s ability to realize the value of Bhares is
solely dependent on the whims of his family, theu@o
concludes that the Mossy Dell restriction on tramsfto

nonfamily members is manifestly unreasonable.”

(1d. at 166-67.)

As a result of its findings, the Bankruptcy Cowrdered Mossy Dell to issue th
disputed shares of stock to AB&T Nationald(at 169.) This appeal followed.

DISCUSSION

. Standard of Review

A district court has jurisdiction to hear appealsnfi final judgments, orders, an
decrees. 28 U.S.C. § 158(a)(1). In a bankruptqgyeap the district court reviews th
bankruptcy court’s determinations of lade novo. Goerg v. Parungao, 930 F.2d 1563
1566 (11th Cir. 1991). The district court applidse “clearly erroneous” standard
review to the bankruptcy court’s factual findingéd. A factual finding is not clearly

erroneous unless “this court, after reviewing dlirce evidence, [is] left with the definit
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and firm conviction that a mistake has been comeadlitt In re Farris, 365 F. Appx 198
199 (11th Cir. 2010) (citation omitted).

1. Analysis

Georgia and 28 other statebhave adopted Model Business Corporation
(“MBCA") § 6.27 without substantive changeCompare MODEL BUSINESSCORP. ACT §
6.27with GA. CODEANN. 8§ 14-2-627. Georgia’s statute provides that tfanestrictions
on stock that are included in the corporation’sicdt of incorporation are “valid an
enforceable against the holder or a transferee h& holder if the restriction i

authorized by this Code section and its existesaeoted conspicuously on the front

back of the certificate [or the holder or transtereas] knowledge of the restriction.

GA. CODE ANN. § 14-2-627(b). The parties do not dispute thatshy Dell's articles o
incorporation included the transfer restrictionsidathat the stock conspicuoug
displayed notice of the transfer restrictions.

To be authorized, a transfer restriction must fertla reasonable purpose a

achieve that purpose by use of a proper mechaniSsa GA. CODE ANN. § 14-2-627(c) &

(d); see also Salt Lake Tribune Pub. Co., LLCv. AT&T Corp., 320 F.3d 1081, 1092 (10th

Cir. 2003) (interpreting similar statute enacted Btah Legislature). The Officig

Comment to MBCA § 6.27 makes clear that subsectmns intended to comprise a li§

of examples of reasonable purposes, such as “tmta@i the corporation’s status whe

it is dependent on the number or identity of itsasFholders,” but that list is nor
exhaustive.See GA. CODE ANN. § 14-2-627(c)(3). The Bankruptcy Court explairtbdt,

if proven to be genuine, the purpose for the transestriction would be reasonab

2 Alabama, Arizona, Arkansas, Colorado, Connectiéddyida, Hawaii, Idaho, Indiana, lowa, Kentuck
Maine, Massachusetts, Mississippi, Montana, Nebaablew Hampshire, North Carolina, Oregon, Rhg
Island, South Carolina, Tennessee, Utah, VermomgiMa, Washington, West Virginia, and Wyoming.
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(Doc. 1 at 165.) However, the Court found thatwas unnecessary to make such

factual finding because the restrictions failed endubsection (d).1d. at 165-66.)

Appellant raises four issues in its brief. Fir&#ppellant argues that thje

provisions of Ga. Cod& 14-2-627(d) are permissive, and therefore do motsttute an
exclusive list of permissible transfer restrictiongDoc. 3 at 2-3.) Second, Appella
contends that the non-family restriction is not nfastly unreasonable. Iq. at 5.)
Third, Appellant maintains that the transfer resions otherwise meet the statutg
criteria of Ga. Code § 14-2-627(a) & (b)ld(at 2.) Fourth, Appellant argues that t
restrictions serve a ‘reasonable purposefld.)( Due to the narrow nature of tH
Bankruptcy Court’s holding, this Court need onlydadss Appellant’s first and secor
issues.

A. Nature of Ga. Code § 14-2-627(d)

In its brief, Appellant asks whether the list of chanisms set forth by Ga. Cod¢

14-2-627(d) constitutes the exclusive means by Wwladransfer restriction may achie

8

Ve

its purpose. (Doc. 3 at 2.) Although the Offic@mment and Georgia case law do ot

explicitly answer this question, the Court now hotthat the list provided by Ga. Codg
14-2-627(d) is a complete list of the acceptablecheisms that may be utilized by
transfer restriction.

Georgia courts “look to the literal language of ttatute[], the rules of statuto

construction and rules of reason and logic, the mmgortant of which is to construle

the statute[] so as to give effect to the legistatsiintent.” See, e.g., Moore v. Moore-

McKinney, 678 S.E.2d 152, 155 (Ga. 2009ni v. Oni, No. A13A0368, 2013 Wl

3498514, at *3 (Ga. Ct. App. July 15, 2018pllins v. Davis, 733 S.E.2d 798, 800 (Gg.

Ct. App. 2012). Courts should “give words theiaipl and ordinary meaning, and

8
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avoid a construction that makes some language merplusage.” Ga. Transmission
Corp.v.Worley, 720 S.E.2d 305, 307 (Ga. Ct. App. 2011).

The Official Comment to MBCA § 6.27 notes that “Hen 6.27(c) [Ga. Code § 14
2-627(c)] describes the purposes for which restoicd may be imposed while sectiq
6.27(d) [Ga. Code § 14-2-627(d)] describes the typésrestrictions that may b

imposed.” Subsection (c) lists two examples ofpases, and provides that “any oth

reasonable purpose” will suffice. Thus, subsect{ch provides a catch-all, allowing

courts to deem various purposes reasonable as ttmsds deem fit. Subsection (

does not contain such a catch-all provision. ¢ tGeorgia Legislature intended f

transfer restrictions to use mechanisms not contiated by subsection (d), it would

have included the same catch-all language usedbyextion (c).

Subsection (d) states that a “restriction on thensfer or registration of transf¢

of sharesnay” do various things. & CODEANN. 8 14-2-627(d). Appellant argues th
the word “may” is permissive, and gives a list aafggestions for mechanisms tha
parties may utilize. (Doc. 3 at 3.) Therefore,p&flant argues, the mechanisms lis{
“are, by plain meaning, not mandatory.ld() Of course, no person is required to dr
a transfer provision to do anything or draft suchpravision at all. In that sens
subsection (d) is not mandatory.

Since Georgia law emphasizes the plain meaningosti®, the Court should firg
look to the typical interpretation of the word, asll as the dictionary definition of th
word. See, e.g., Ga. Transmission Corp., 720 S.E.2d at 307. The word “may” typica
indicates “discretion or a choice between two orrenalternatives United States v.
Cook, 432 F.2d 1093, 1098 (7th Cir. 1970). The Merrigvebster Dictionary provide

various definitions of “may.” One definition statehat “may” means “shall, must
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where the sense, purpose, or policy requires thisrpretation.” However, anothé¢r

definition indicates that “may” means “have permassto.” For the reasons stat¢d

below, “may” should be interpreted in this conteg&trefer to “discretion or a choig
between two or more alternativesSee Cook, 432 F.2d at 1098.
Also, it should be noted that the list of casesvided by the Official Commen

only highlight examples of the use of mechanismarmaerrated by subsection (d)fee,

e.g., Goldberg v. United Postal Serv. of Am., Inc., 605 F. Supp. 508 (E.D.N.Y. 198%

(right to first refusal);Hodges v. Pittman, 384 So. 2d 14 (Ala. 1980) (buy-s¢

agreement)jn re Estate of Hatfield, 403 N.Y.S.2d 172 (Sup. Ct. 1978) (right of fiy

refusal with exception for legatees in will). Fhermore, subsection (d) includ

restrictions that are not absolute restrictions aenation, which are against public

policy under Georgia lawSee, e.g., Willsv. Pierce, 67 S.E.2d 239, 241 (Ga. 1951). H

instance, subsection (d) permits rights of firsfusal, buy-sell agreements, provisio

e
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for approval before stock transfers, and prohilmtoagainst transfers to designated

persons or classes of persons&ee GA. CODE ANN. § 14-2-627(d). The latter tw

D

mechanisms, which would prohibit transfer in cemtaituations altogether, require thjat

the resulting effect not be manifestly unreasonab@ee id. § 14-2-627(d)(3) & (4)

These mechanisms are consistent with the statetojdae drafters of MBCA 8§ 6.27

which was to strike a balance between the publiicp@gainst absolute restraints ¢n

alienation and the ability of corporations to cadtr. Therefore, the Court holds th
subsection (d) lists the permissible mechanismst timay be used by a transf

restriction, and all mechanisms not listed are irmpissible.

at
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B. Mossy Dell's Stock Transfer Restrictions

Appellant’s restrictions may be enforced under @gmrdaw, assuming all othg

-

statutory requirements are met, if they use a meidm deemed permissible by the

statute. Among the permitted mechanisms are thloat “[p]rohibit the transfer ... tq
designated persons or classes of persons, if th@hipition is not manifestly
unreasonable.” & CODEANN. § 14-2-627(d)(4).
I. Ten-Year Transfer Restriction
The Bankruptcy Court held that the ten year pranswas unenforceable und

Georgia law because it did not utilize one of theamanisms enumerated in subsect

(d). This Court agrees. In Georgia, absoluterieBbns on alienation are against pubj

policy. See, e.g., Willsv. Pierce, 67 S.E.2d at 241. Although the ten-year resioictis
not absolute in the sense that transfer will benp&ed after ten years, it i
unreasonable. For instance, under the strict carcsbn of its termssee Rockowitz v.
Raab & Berger, 518 N.Y.S.2d 251 (N.Y. App. Div. 1987), the temay restriction
prohibits transfer even to lineal descendants diétband Flora Lee. Therefore, if a

current holder of Mossy Dell shares were to diehwitthe next ten years, the terms

the transfer restriction would purport to prohildiitansfer in any sense. This |i

unreasonable and unenforceable under Georgia law.
Furthermore, as noted above, transfer restrictionist fit within one of the fou
categories listed by Ga. Code § 14-2-627(d) to blreeable under Georgia law. Th

ten-year restriction is not provided for by thatcgen. For these reasons, t

Bankruptcy Court's holding that the ten-year trarsfrestriction is invalid and

unenforceable under Georgia lawAEFIRMED.
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ii. Non-Family Transfer Restriction

The Bankruptcy Court held that the non-family tréarsrestriction did not fit

within the ambit of (d)(4) because it prohibitecdmisfer to the world, allowing transfégr

only to a narrow class of individuals, which theu€bfound to be the inverse of what t
statute allows. I@d. at 165.) The Court additionally held that the tresion was
manifestly unreasonable because it did not provatieavenue for a shareholder
realize the value of his or her sharekd.X

Transfer restrictions on shares of corporate strektreated like contractsSee

Butner v. United States, 440 U.S. 48, 55 (1979). However, they are slyiconstrued in|

light of the law’s general disfavor of restraints alienation. See, e.g., Rockowitz, 518

N.Y.S.2d at 251. “As a general rule, restrictioas the transferability of stock afe

enforceable in [Georgia].”"Brown v. Momar, Inc., 411 S.E.2d 718, 722 (Ga. Ct. Apjp.

1991). In fact, a transfer restriction that permdk transfer only to lineal descendantg
the shareholders, albeit in dicta, was declaredmefible under Georgia lavsee id. at
720-21, 722 n.1. As recognized by Chief Justicdnias, “Stock in a corporation is n

merely property. It also creates a personal retatinalogous otherwise than technicd

to partnership... [Tlhere seems to be no greater adlme to retaining the right gf

choosing one’s associates in a corporation thaa finm.” Barrett v. King, 63 N.E. 934
935 (Mass. 1902).

The Court finds that the non-family transfer restian fits within the ambit o

Ga. Code § 14-2-627(d)(4). “[S]hareholders cantniesthe potential market for thefr

shares to a single entityln re Taylor, 228 B.R. 491, 498 (Bankr. M.D. Ga. 1998). T

language used by Ga. Code 8§ 14-2-627(d)(4) to auzbdhe use of provisions that a
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designed to restrict transfer of shares to indiailduwithin a family is the standard
language used by over one-half of the states. if@ that language that excludes the
world and permits transfer only to a small classnafividuals, i.e. a family, is invali
under the statutory language would impose an onerourden on drafters of sugh

restrictions. For instance, it would be impossitnlespecifically list all classes of persops

D

to whom transfer is prohibited where, as here, $fanto one class of individuals, 1.
family members, is all that is permitted. Insteéekcluding the world” is less tedious
and just as effective as the inverse. Furthermtre,statute permits the prohibition pf
“transfer of the restricted shares to designatedgmes or classes of persons.’A.GODE
ANN. 8 14-2-627(d)(4). Appellant’s transfer restrictionoas just that; transfer is
prohibited to any person belonging to any classpefsons who are not linegl
descendants of Robert and Flora Lee. (Doc. 19t 73

This Court also disagrees with the Bankruptcy Csuiding that the non-family
transfer provision is manifestly unreasonable beseaut does not “provide[] somife
alternative means for a shareholder to realizevddae of his stock.” Id. at 165.) Thsg
Court reasoned that this result was necessary Isecatherwise, “if Debtor’s family

were unwilling or unable to purchase his shareg thstriction would serve as gn

absolute prohibition on transfer. Absolute redions on transfer are ‘unreasonalple
and contravene public policy.”"ld.)

The Official Comment to MBCA 8§ 6.27 explains thatreodel rule for transfe
restrictions was necessary because some courte “hgnly followed the common lawy

rule that [transfer restrictions] constituted resmtits on alienation and should be

strictly construed [but these] principles are ofieappropriate [because] share trangfer

12




restrictions ... are often essential parts of fundataécontrol structures for a closqly

held business.”

In FBI Farms, Inc. v. Moore, 798 N.E.2d 440 (Ind. 2003), the Indiana Suprgme

Court interpreted an identical statiteln that case, the transfer restrictions requi

that (1) all stock sales be first approved by tlo@a&l of Directors, (2) the corporation

given the right of first refusal, (3) all other gtedolders be given a right of refusal befqre

the shares were offered to any third-party, anda@y transfers of stock that had been

refused by the corporation and all shareholderdccanmly be to family members an
only be for book valueld. at 442.
The FBI Farms Court held all four of the transfer restrictionalid. The two

provisions giving a right of first refusal to therporation and shareholders were uph

[d

eld

because the statute expressly allows such prowswithout regard to whether they aye

manifestly unreasonableSee IND. CODE ANN. 8§ 23-1-26-8(d)(1). The court noted th

unlike the right of first refusal provisions, thestrictions requiring board approval a

prohibiting transfer to non-family members were #tbhally required by the statute fo

not be manifestly unreasonablgeeid.; see FBI Farms, 798 N.E.2d at 447.

The factors that are relevant in determining whethetransfer restriction i

A t,

nd

5

reasonable include the size of the corporation,dbgree of restraint upon alienatidn,

the time the restriction is to continue in effettte method to be used in determining

transfer price of shares, the likelihood of thetriesion’s contributing to the attainmer

of corporate objectives, the possibility that a tilesshareholder might injure thle

corporation, and the probability of the restrictpromoting the best interests of t

3 The Indiana and Georgia statutes governing rdsteictransfers are identical to Model Busing
Corporation Act§ 6.27. Compare IND. CODE ANN. § 23-1-26-8(d)(1jvith GA. CODEANN. §14-2-627.
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corporation.FBI Farms, 798 N.E.2d at 447Goldblum v. Boyd, 341 So. 2d 436, 446 (L4.

App. 1976). The Bankruptcy Court did not expressinsider these factors.

It is not necessary that the transfer restrictiotplieitly provide alternative
means for a shareholder to realize the value of dgieck. Mossy Dell could ng
arbitrarily decide not to purchase Debtor's shabesause a corporation’s board
directors is constrained by their fiduciary duteesd may not take actions in bad fai
See GA. CODEANN. 8§ 14-2-830. Although a shareholder of Mossy Dedly not be able t
sell his or her shares if the corporation did navé the funds to buy them, that f3

does not render the transfer restriction manifestiyreasonable. An individual

of

h.

ct

S

inability to sell shares of corporation stock doest necessarily mean that person has

been treated unfairly, it may simply mean that me as willing to pay for the shares
that the shares are not worth what the holder kings This is a fact of economics, n
an unfairness of Mossy Dell’s transfer restriction.

Furthermore, the fact that the securities at issaee obtained by an involunta
transfer does not necessarily render the transéstriction invalid. The Uniform
Commercial Code holds that “a purchaser of a cestiéd ...security acquires all righ

in the security that the transferor had or had poteetransfer.” U.C.C. 8 8-302FBI

Farms held that the creditor in that case could propeudy the stock at the sheriff's sajle

but, since he took the shares with knowledge of tdstrictions, it was “not unfair t
[the] creditors that a purchaser at a forecloswale acquire the disputed shares sub
to the same restrictions, and with whatever lesdevedue that produces.FBI Farms,
798 N.E.2d at 449.

As further evidence that this result is not martiiesinreasonable or unfair,

should be noted that the Georgia Legislature hasdated this result. Georgia law

14

DI

ol

y

D

ect

t




provides for a right to transfer shares to thirdtpes after a right of first refusal h{

S

been given to the corporation.AGCODE ANN. 8 14-2-911(a). However, this right applies

only to statutory close corporations, which MossgllDs not. 1d.; see also id. § 14-2-
910. If the Georgia Legislature intended to pravithis option to shareholders in
corporation such as Mossy Dell, it would have depe

The Bankruptcy Court suggested that the non-fatmdysfer restriction could b
reasonable if it “require[d] the corporation to phase the shares at a formula price
shareholder wanted to sell his stocka][&oDE ANN. 8§ 14-2-627(d)(2)] [or] require[d
the seller to offer the stock to the corporationeaisting shareholders prior to selling|
to outsiders [@. CODE ANN. 8 14-2-627(d)(2)].” (Doc. 1 at 165.) A requirentethat

enables a shareholder to have the ability to realwe value of his or her shares at

t

all

times ignores the possibility that the corporationits shareholders may not alwalys

have the resources to purchase the shares. In gustenario, the only way for
shareholder to realize the value of her shares avbelto sell the shares to a third parf

The plain language of (d)(4), however, avoids thesult; the corporation ma
prohibit the transfer of shares to designated pessoegardless of the corporation
ability to purchase the shares as long as the pitbmn is reasonable.See GA. CODE
ANN. § 14-2-627(d)(4). Requiring an avenue to realize tlalue of one’s share

threatens a corporation’s ability to restrict tréarsto certain persons. Thus,

requiring that a right of first refusal or a buylseagreement accompany a prohibiti¢pn

against the “transfer of the restricted shares ssighated persons or classes
persons,” the apparent purpose of the latter meidmani.e. ensuring that transfer
certain persons is impossible, is frustrate®ee id. 8 14-2-627(d)(4). Under th

Bankruptcy Court’s holding, if the corporation isable to purchase the shares,

15
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shares could be transferred to classes of perdomsdrporation sought to exclude frgm

meddling with its affairs. This result would rerrd&a. Code 8§ 14-2-627(d)(4) “meje

surplusage,” which is not permitted under Georgia.l See Ga. Transmission Corp.,
720 S.E.2d at 307.

This Court does not interpret (d)(4) as requirimgavenue for every shareholde

to realize the value of his or her shares. Insteéhd Court finds that the intent of thhe

“‘manifestly unreasonable” requirement of (d)(4) wes at least prevent absolute

restrictions on transfer. Although there may bewsions that do not amount {o

absolute restrictions on transfer but would nondtd® offend the “manifestly

unreasonable” requirement of (d)(4), the restrictet issue in this suit is not such| a

restriction. See FBI Farms, 798 N.E.2d at 447. Accordingly, the Bankruptoyu@t’s

holding that the non-family transfer restrictionusenforceable under Georgia law
REVERSED .4

For the foregoing reasons, the Bankruptcy CourtsmMrandum Opinion i

U7

AFFIRMED-IN-PART AND REVERSED-IN-PART, and this matter i$

REMANDED for further proceedings consistent with this Opimi

41t should be noted that this holding does not leAppellee without recourse. Courts have long hblal
there is no reason that a creditor who obtainstaalés share in a corporation should be entitlechiby
greater property right than that previously heldthg debtor. See, e.g., U.C.C. § 8-302. In this casé,

S

Debtor held the shares of Mossy Dell with the sana@sfer restriction that binds Appellee. Whateyer
depreciation in value caused by that restrictiontasbe suffered by Debtor and Appellee alike. | If

Appellant has acted fraudulently to deprive Appeltd its rights, Georgia law provides Appellee witte
opportunity to seek retributionSee GA. CoDE ANN. § 18-2-70 ¢t seq. In its brief, Appellee argues that
Georgia’s enactment of the Uniform Fraudulent Trfans Act “is helpful in understanding why a couft jo
equity should not enforce the position being takgrMossy Dell.” (Doc. 8 at 8.) Appellee may bemact
that “Debtor obviously had full knowledge of himéincial situation when the transfer of assets awal
and for the corporation to now take the positioattthe stock it issued is not subject to levy ankt $lies
in the face of all logic and equity.”ld. at 9.) However, for the Bankruptcy Court to haolicht there hag
been a violation of Georgia’s Fraudulent Transfecs it must necessarily have concluded that theas
no dispute of fact regarding Mossy Dell’'s allegedudulent purpose of enacting the transfer redomd.

SeelnreTaylor, 228 B.R. 491 (Bankr. M.D. Ga. 1998). Howevere tlecord does not at this point requjre

that conclusion.
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SO ORDERED, this __ 2% day of September, 2013.

/s/W. LouisSands |

THE HONORABLE W. LOUIS SANDS,
UNITED STATESDISTRICT COURT
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