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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF GEORGIA
ALBANY DIVISION
LEONARD R. NICHOLS,
Plaintiff,
V. : CASE NO.: 1:13-CV-88 (WLYS)
DOLLAR TREE STORES, INC,, .

Defendant.

ORDER
Presently pending before the Court is the Partlesnt Motion for Approval of

Settlement and Dismissal With Prejudice (f@toMotion”). (Doc. 24.) Therein, th
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Parties request that the Court enter an ender appgdhe Fair Labor Standards A
(“FLSA") settlement entered into by the Pagiand dismiss this case with prejudige.
For the reasons stated below, the Joint Miotior Approval of Settlement and Dismisg4al
With Prejudice (Doc. 24) IDENIED without prejudice consistent with this
Order.

DISCUSSION

In-Camera Inspection

As a preliminary matter, the Court reviews its yoels decision to allow th

v

parties to email the settlement agreementht® Court for an in-camera inspection. [In
their Joint Motion, the Parties stated that:

The Agreement contains strict confittéality provisions, and settlement
between the Parties would not be possible if theeAghent were not tp
remain confidential. Therefore, to allow the Cotwtapprove settlement,
while at the same time preservitige confidentiality agreement betwegn
the Parties, the Parties respectfutlgquest that they be permitted Jto
provide information via in camera view of the Agreement entered info
between the Parties.
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(Doc. 24 19.) In most cases when parties sdttke Court does not examine or apprg
their agreements; the settlements are purelape contracts. In the typical FLSA cas
however, a settlement agreement only availableubhoin-camera inspection does n
comport with the public’s right of access to a jddl proceeding, which right is “a

essential component of our system of justice [and{rumental in securing the integri

of the process.Chicago Tribune Co. v. Bridgestone/ Firestone, 1263 F.3d 1304, 1311

(11th Cir. 2001). The judge’s “approving’settlement constitutes a “public act,” and
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public “has an interest in knowing whaérms of settlement a federal judge wodld

approve.’Jessup v. Luthe77 F.3d 926, 929 (7th Cir0OD2). As an active compone

of the judge’s decision, the settlement egment is presumptively a public recorgd.

See Brown v. Advantage Engg, In@60 F.2d 1013, 1016 (11th Cir. 1992) (“Once
matter is brought before a court for resolutionsinho longer solely the parties’ case, |
also the publics case.”’Bank of Am. Nat'l Trust & Sav. Assh v. Hotel Ritheuse
Assocs.800 F.2d 339, 343 (3d Cir. 1986) (TThe common law presumption of acce
applies to motions filed in court proceedings awodthe settlement agreement ... fil
and submitted to the district court for appat¥) The public enjoys the right both {
attend a trial or hearing and to inspect and coppydacial record.

The presumption that the record ofjidicial proceeding remains public “
surely most strong when the fright at igsis of a ‘private-public character,” as t
Supreme Court has described employee rights unkderHRLSA.” Stalnaker v. Nova
Corp.,293 F. Supp. 2d 1260, 1264 (M.D. Ala. 2003) (gqogtBrooklyn Savings Bank
O'Neil, 324 U.S. 697, 708 (1945)). “Sealing an FLSA satiént agreement between

employer and employee, reviewing the agreementcamera,or reviewing the

agreement at a hearing without the agreenmagrpearing in the record (and in any eve¢

precluding other employees’ and the pigbl access to, and knowledge of, t
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agreement) thwarts Congress’s intent both to adeagroployees’ awareness of thg

FLSA rights and to ensure pervasive impkmation of the FLSA in the workplacq.

Dees v. Hydradry, In¢.706 F. Supp. 2d 1227, 1245 (M Fla. 2010). Furthermorg,

reviewing a FLSA settlement agreeméntcam eraconflicts with the public’s access {
judicial records, frustrates appellate reviefva judge's decision to approve (or reje
an FLSA compromise, contravenes corggienal policy encouraging widespre
compliance with the FLSA, and furthers no jaidily cognizable interest of the partig
Seeidat 1245 n.21 (h cameraexamination equally frustrategppellate review of bot
a seal and a judge's approval of a setdatmagreement because the district cg
reviews a settlement agreement in camerthout articulating “specific findings” tq
justify a seal.”);Webb v. CVS Caremark CorNo. 5:11-cv-106, 2011 WL 6743284, at
(M.D. Ga. Dec. 23, 2011) (“There is strong supportthat
FLSA settlement agreements should never be seatededewed in camera.”) (citin
Dees 706 F. Supp. 2d at 1249)ut see Ammirati v. Luteran Servs. Fla., Indo. 2:09-
cv-496, 2010 WL 148724, at *1 (M.D. Fldan. 13, 2010) (appving FLSA settlemen

agreement reviewed via in-camera inspecticdiynnink Wholesale Pictures & Mirrors

LLC, No. 2:09-cv-365, 2010 WL 338098, at {RI.D. Fla. Jan. 22, 2010) (same). With

these standards in mind, the Parties’ assertion #mainjustice will be caused if thle

proposed Agreement were placed in the pulbécord is nowhere near sufficient

negate the preference for the rightpafblic access. Accordingly, the CouRDERS

\174

r

0
Ct)
hd
S.

L

urt

2

A3

the parties to file, except upon artictdd compelling grounds contemplated by tfhe

relevant laws, the proposed settleheragreement in the public dockd

See StalnakeR93 F. Supp. 2d at 1262-64.
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. Motion to Approve Settlement Agreement
This case was brought pursuant to the Fair Laban&ards Act (“FLSA"), 29
U.S.C. 8§ 20 %t seq InLynn’s Food Stores, Inc. v. United Staté39 F.2d 1350, 1352;

55 (11th Cir. 1982), the Eleventh Circuitmained that claims for compensation undg

the FLSA may only be settled or compromised wher thepartment of Labof

supervises the payment of back wages oremwthe district court enters a stipulat

judgment “after scrutinizing the settlement for fadss.” Id. at 1353. Judicial review i

required because the FLSA was meantptotect employees from substandard wa

and oppressive working hours, and to prohihe contracting away of their rightg.

Id. at 1352. Before approving a FLSA settlemee court must review it to determir
if it is “a fair and reasonable selution of a bona fide disputeld. at 1354—55. If thg
settlement reflects a reasonable compromiss @ssues that are actually in dispute,
Court may approve the settlement “in ordex promote the policy of encouragin
settlement of litigation.”ld. at 1354. Additionally, the “FLSA requires juditieview of
the reasonableness of counsel’s legal feeadsure both that counsel is compenss
adequately and that no conflict of interdsints the amounthe wronged employe
recovers under a settlement agreemer8ilva v. Miller,307 F. Appx. 349, 351 (11t
Cir. 2009) (per curiam).

A. Damage Award

The Parties have informed the Court that in “fudltttement of known and

unknown claims,” Dollar Tree will pay to Pliiff a total sum of $528.10. The Parti

have not, however, made a “full and adequdigclosure of the terms of settleme

including the factors and reasons considered inchisay same and justifying the

compromise of the plaintiff's claims.Dees 706 F. Supp. 2d at 1243. The Court can

determine whether Plaintiffs claims arbeing paid in full or if Plaintiff hag
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compromised the amounts of his claim.islunclear how the Court can determine what

is “fair and reasonable” without knowingdke germane details. Moreover, under fthe

FLSA a plaintiff is entitled taecover unpaid wages plus an equal amount ofdigted

damages. 28 U.S.C. § 216(b). The parw@snot state whether Plaintiff is receivifg

liguidated damages, or if he is not, theasens why. Without clarification on all tHh

above grounds, the Court cannot approwe phoposed settlement agreement.
B. Waiver Provisions

The Court also finds that it cannop@rove the proposed settlement agreem

based on the “pervasive release” contained thereiBubsection 3(b)(ii) of th¢

Agreement states that Plaintiff agrees téease all claims he has or had against
Release Parties, including but not limited to:

(A) those which in any way relatéo [Plaintiffs] employment with

[Defendant]; and (B) any other clainos demands [Plaintifff may have gn

any basis, including but not limited to common lamtort, or other claim§
that may have arisen under any oéthnti-discrimination statutes or law
the Worker Adjustment & Retraininigotification Act (“WARN Act”), Title
VII of the Civil Rights Act of 1964, Sections 19&hd 1983 of the Civi
Rights Act of 1866, the Civil Right#ct of 1871, § 503 and § 504 of tk
Rehabilitation Act of 1973, the Genetic Informatibiondiscrimination Act
of 2008, the Family and Medical Leave Act (“FMLA"the Fair Labor
Standards Act (“FLSA"), the Equal Pay Act (“EPAthe Americans With
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of 1974 (“ERISA"), and any similar domestic or foge laws, such as th

Disabilities Act ("ADA”"), the Employnent Retirement Income Security AFt

Virginians with Disabilities Act, tk Virginia Human Rights, the Georgja

Fair Employment Practices Act, and the Georgia Eday Act.
This kind of provision is called a “pervasive” rake, and the Court finds its inclusic

problematic as applied to this case. Aseodistrict court noted, while this kind
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“reciprocal, general release is incontestablgtaple of accepted and common litigatfon

practice[, . . .] a[] FLSA action is different.Moreno v. Regions Bank29 F. Supp. 24

1346, 1348 (M.D. Fla. 2010). Per th®oreno Court, “[a] pervasive release in




an FLSA settlement introduces a troublingpianderable into the calculus of fairne

and full compensation.” This Court could not agneere.

Here, the Parties would have the Couppaove a settlement that allows Plainf

to waive any claim he may presently havattimay not become known to him until yea

later for $500.00. If the Court were to accept ttierently proposed Agreemer

Plaintiff would essentially be giving up #nown rights in exchange for nothing fro

Defendant beyond the FLSA claim. Thise Court cannot do. As the CourtMoreno
explained:

An employee who executes a broad release effegtgainbles, exchangin

unknown rights for a few hundred or a few thousamdlars to which he is

otherwise unconditionally entitled. Ireffect, the employer requests

pervasive release in order to transfer to the elygHothe risk of

extinguishing an unknown claim. In the languageHgtradry, a
pervasive release is a “side deiml” which the employer extracts

gratuitous (although usually valuelesg)ease of all claims in exchange fpr

money unconditionally owed to themployee. (If an employee signs
pervasive release as part of a “side deal” and ldigcovers a valuable bt
released claim, the employee perbapoks for compensation from th
attorney who advise [sic] the empky to grant the release.) Althou
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inconsequential in the typical civil sa (for which settlement requires o

judicial review), an employer is not gtled to use an FLSA claim (a matt
arising from the employer's failing ttomply with the FLSA) to leverage
release from liability unconnected to the FLSA.

38
a

729 F. Supp. 2d at 1351 (footnote omittedTherefore, in the absence of any other

information shedding light on the rela¢i equities of the proposed releasege id.at

1352 (“Absent some knowledge of the value of thirased claims, the fairness of t

compromise remains indeterminate.”), the Court éind to be inherently unfair.

Accordingly, the Court cannot approve theoposed Agreement with the inclusion

the pervasive release.

1The Court’s finding of fairness as to the pervasilease also encompassedsections 3(c)-(d).
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C. “No Disparagement,” “No Facilitation,” and
Confidentiality Provisions

The Court also concludes that the “Nosparagement” provision in subsecti

4(b) is not fit for the Court’s approval. Gos have struck such provisions in FL§

settlement agreements, finding them to constitut@dicially imposed ‘prior restraint
in violation of the First Amendment.¥aldez v. T.A.S.O. Properties, Indlo. 8:09-cv-
2250, 2010 WL 1730700, at *1 n.1 (M.D.alApr. 28, 2010) (citing federal case |4
regarding First Amendment concerns inetltontext of permanent injunctions
defamation actions)DeGraff v. SMA Behavioral Health Servs., InNo. 3:12-cv-733
2013 WL 2177984, at *4 (M.D. Fla. Mar. 5, 2013Housen v. Econosweep
Maintenance Servs., IndNo. 3:12-cv-461, 2013 WL 2455958, at *2 (M.D. Flaune 6,
2013). Specifically here, the Court findlse proposed disparagement provision to
particularly problematic in that it does nlirhit the restraints on Plaintiffs free spee
to only those statements concerning his FLSAul Therefore, th€ourt finds that this
provision should be stricken.

In subsection 4(d), entitled “Promidé¢ot to Facilitate Claims Against Dollg

Tree,” the Agreement states that “[Plaifjtipromises not to voluntarily encouragg,
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counsel or assist (directly or indirectly) yaourrent or former employee or third paity

(excluding government law enforcement agencieshim preparation or prosecution

of

any civil dispute, difference, grievance, claiaharge or complaint against Dollar Tregq|. .

. unless [Plaintiff] is compelled to do so balid legal process.” Té Court finds tha

this provision would similarly impose a prioestraint on Plaintiff's free speech righfts

(the right to engage with third parties folhe purpose of facilitating claims again
Dollar Tree), as well as also interferetiwianother constitutionally protected right

freedom of association. Because the Coud &laecady made clear that it will not impo




any “judicially imposed prior restraint[s]bn Plaintiff's speech, the Court will move

to the free-association part of its analysis.

n

In Roberts v. United States Jayced$8 U.S. 609, 617-18 (1984), the Supreme

Court concluded that freedom of associatiordigded into two categories: 1) intima
association and 2) expression associatidmtimate association protects "choices
enter into and maintain certain intimaterhan relationships must be secured aga
undue intrusion by the State ¢ause of the role of such relationships in safeduay

the individual freedom that is central tur constitutional scheme. In this respe

e

nst

ct,

freedom of association receives protectias a fundamental element of persopal

liberty.” Id. Expressive association protects theght to associate for the purpose

of

engaging in those activities protectdy the First Amendment—speech, assembly,

petition for the redress of grievances, atite exercise of religion. The Constitutiq
guarantees freedom of association of thisckas an indispensable means of preser
other individual liberties.”ld. at 618.

As the restraint in question refers to Plaintiffgght to associate with thir

parties for the purpose of “counselling] or assigg] . . . in the preparation g
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=

prosecution of any civil dispute, differencgrievance, claim, charge or complaint

against Dollar Tree,” the Court finds expressagasociation to be thright implicated in
this case. “[Clourts have long understoodim®plicit in the right to engage in activitie
protected by the First Amendment a correspioig right to associate with others
pursuit of a wide variety of political, s@l, economic, educational, religious, a
cultural ends.” Beta Upsilon Chiv. Macherb59 F. Supp. 2d 1274, 1278 (N.D. Fla. M
29, 2008) (quotindroberts 468 U.S. at 618 acated and remanded on other groun
by 586 F.3d 908 (11th Cir. 2009). The Codinds Plaintiffs right to associate with

others to possibly pursue grievances agabalar Tree to fall within the ambit of thi
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right. If the Court cannot impose a prior restraint on ilidf's ability to speak

disparagingly about Dollar Tree, it followghat the Court may not impose a prior

restraint on Plaintiffs right to assist aitl party in some collective undertaking th
may still have the effect of disparaging Dollar @reSimply put, if Plaintiff wants tg
start a "he-man Dollar Tree haters club” whasdy mission is to pursue redress agai
Dollar Tree, this Court cannot sanction Dollree’s attempt to bargain for the right
preemptively stand in the waf such an endeavér.

Also within the “Promise Not to Facilita Claims” provision, the Court furthg
finds the requirement that Plaintiff obtain Dollaree’s permission before providing a
testimony “in any contextabout Dollar Tree” toany third party to be no less
problematic. “[T]he right to appear and give trtestimony as a witness in a leg
proceeding is guaranteed by the first amendmengis $peech clauseGreen v. City of

Montgomery 792 F. Supp. 1238, 1253 (M.D. Ala. 19938mith v. Hightower693 F.2d

359, 368 (5th Cir. 1982kert. denied 502 U.S. 906 (1991Melton v. City of Oklahom &

City, 879 F.2d 706, 714 (10th Cir. 198%Reeves v. Claiborne Cnty. Bd. of EQU&828

F.2d 1096, 1100-01 (5th Cir. 1987). Thered, the Court cannot approve any bargain|, i

the context of the sensitive nature of FLS&ttlements, that abridges this rig
especially an abridgement without litation like the one suggested hére.
Finally, as to the confidentiality provan in the Agreement, because the Co

has already ordered that the Settlement Agreeishall be filed on the public dockg

2 The Agreement states that the “Promise Not to|Faté Claims” is necessary to protect Dollar Tee
‘many legitimate protectable interests, includingtmot limited to confidential proprietary, busirse
process and personal information.” The Court, hvave concludes that if Dollar Tree has any right
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to

pursue redress for any damage to proprietaryrinfition, such right would not emanate from this

settlement agreement entered into under the FdioL&tandards Act. This right would, in fact, & mut
of contract, e.g., a nondisclosure agreement edtar® by the Parties. Dollar Tree cannot now seel
protect their proprietary information via a settlenmt agreement for $500 in wages under FLSA.

3 The Court’s finding is not intended to interferélwany rights under tort law that Dollar Tree mtagve
to the extent Plaintiff engages in any actionabtenduct with third parties. The Court is merd
concluding that Dollar Tree may not use the instBbh$A settlement agreement to create any substar
rights.
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the confidentiality provision irsubsection 4(c) is stricken all as it is unenforceable

and unnecessaryWebh 2011 WL 6743284, at *3 (notghthat “in light of the Court's
ruling that it will not seal any settlement r@agments, it is likely the confidentialif

provisions are unenforceable” and, moreovkat “a confidentiality provision in a FLS

settlement agreement both contraveneg tRgislative purpose of the FLSA anpd

undermines the Department of Labor's regog effort to notify employees of the
FLSA rights”); Housen 2013 WL 2455958, at *2 (citingWebb and striking
confidentiality provision as unenforceable).
D. “No Future Employment” Provision
The Agreement also contains a provision thi@tes that Plaintiff “promises nev

to seek employment with Dollar Tree ithe future (including but not limited t

y
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D

employment as an employee or engagem@s a temporary employee, seasohnal

employee, or contractor).” As an initial rtar, the Court is quite confounded as to W

any individual would ever agree to be soulnad in this world of uncertainty and finife

hy

job opportunities. Nevertheless, the Court recagsithat other courts have appro\jed

similar waivers of future employment in FLS&ttlement agreements in cases where
employee warranted to the Court that s/hes In@ desire to ever seek re-employm
with the employer. See, e.g., Robertson v. Ther;RXo. 2:09-cv-1010, 2011 W
1810193, at *2 (M.D. Ala. May 12, 2011fruz v. Winter Garden Realty, LL.8lo. 6:12-
cv-109, 2013 WL 4774617, at *3 (M.D. Ala. Sept.2013). Here, however, not only do

the Court not have any information about Plé#fistdesire (or lack thereof) to pursu

future employment with Dollar Tree, but the @t believes that the relevant inquify

should be the impact of the future-employment waiveot the mutual assent to the

provision.
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In reaching this conclusion, the Court findRobertsonto be instructive. In
Robertson the court’s approval of the futummployment waiver appeared to

predicated on the impact of the waiveRer the court, because of the “precariq

financial viability” of Ther-Rx Corp—a facthat made “future employment . . . far frgm

assured for anyone’—the “impact of thjeaiver of future employment] requireme
[wa]s inconsequential.” On the contrary, the courtCruz v. Winter Garden Realty
LLC, No. 6:12-cv-109, 2013 WL#A4617, at *3 (M.D. Ala. Sep#, 2013), did not discug
the “impact” of the waiver. In this Coustview, however, a future-employment waiy
for a local realty company does not engendeywhere near the see kind of concern

that a waiver for a retail business of teture of Dollar Tree does. Dollar Tree is

DE
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Fortune 500 company that operates 4,76@red throughout the United States and

Canada, making it the nation’s largest single ppoént retailert There appear to b

over 70 Dollar Tree locations in Georgia alonBased on these numbers, the impac
the instant future-employment waiver on Plafimiould be far from “inconsequential.”

Furthermore, the instant future-employmemaiver, without more, can also K
viewed as punishment for the exerciseadegal right under thELSA, which would be

inconsistent with the purpose of the sta&utNo matter how “voluntary” Plaintiffy

submission to this provision may be, theuCbbelieves that the inclusion of overfly

broad provisions like this in FLSA settlemteagreements have implications that red

far beyond the parties involved. Because this agrent will become part of the publjc

record, other employees seeking to vindicaghts under FLSA may feel deterred from

doing so for fear that employers might seelexact from them a promise to never ag
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apply for future employmentSee Dees706 F. Supp. 2d at 1247 (“An employee's right

to a minimum wage and overtime is unddtmonal, and the district court shou

“Dollar Tree, http://www.dollartree.com (last visit&lovember 1, 2013).
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countenance the creation of no conditiowhether confidentiality or any othg

construct, that offends the purpose of the FI’sMollar Tree is welcome to hire whomm

it chooses, as employers are permitted towdihin the bounds of the law. In th
Court’s view, however, expansive provisioliee the instant future employment waiv
are unconscionable when placed in a FL&feement—a characterization that is
negated by the agreement of the partiexcoddingly, this provision, as presented,
stricken as well.

CONCLUSION

In light of the foregoing, the CouENIES without prejudice, consistent wit

b

S

this order, the Joint Motion for Approvalf Settlement and Dismissal With Prejudice

(Doc. 24). Within twenty-one (21) days tfe date of this order, the parties may m
for this Court’s approval of an amendpdoposed settlement agreement in accords
with this order and file the proposed amended sgtdnt agreement on the record
articulate a legal and factual basis for seglim view of the discussion at Part I.

SO ORDERED, this__3%t day of November, 2013.

[s/ W. Louis Sands
THE HONORABLE W. LOUIS SANDS,
UNITED STATES DISTRICT COURT
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