
INȱTHEȱUNITEDȱSTATESȱDISTRICTȱCOURTȱFORȱTHEȱ
MIDDLEȱDISTRICTȱOFȱGEORGIAȱ

ATHENSȱDIVISIONȱ
ȱ
LYNNȱGOSS,ȱ :ȱ

:ȱ
Plaintiff,ȱ ȱ ȱ ȱ :ȱ

:ȱ
v.ȱ ȱ ȱ ȱ ȱ ȱ :ȱ ȱ ȱ

:ȱ No.ȱ3:11ȬCVȬ4ȱ(CAR)ȱ
CAROLYNȱW.ȱCOLVIN,ȱActingȱȱ :ȱ
CommissionerȱofȱSocialȱSecurity,ȱ :ȱ ȱ

:ȱ
Defendant.1ȱ :ȱ

___________________________________ȱȱ:ȱ
ȱ

ORDERȱONȱPLAINTIFF’SȱMOTIONȱFORȱATTORNEY’SȱFEESȱȱ
UNDERȱTHEȱSOCIALȱSECURITYȱACTȱ

ȱ
Presentlyȱ beforeȱ theȱCourtȱ isȱ Plaintiff’sȱMotionȱ forȱAttorney’sȱ Feesȱ underȱ theȱ

SocialȱSecurityȱAct,ȱ42ȱU.S.C.ȱ§ȱ406(b)ȱ [Doc.ȱ18].ȱ ȱUponȱ theȱCommissioner’sȱMotionȱ toȱ

Remand,ȱthatȱPlaintiffȱdidȱnotȱoppose,ȱtheȱCourtȱreversedȱtheȱCommissioner’sȱdecisionȱ

andȱ remandedȱ theȱ causeȱ toȱ theȱCommissionerȱ forȱ furtherȱproceedingsȱ onȱMarchȱ 22,ȱ

2011.2ȱ ȱ Onȱ Aprilȱ 22,ȱ 2011,ȱ Plaintiff’sȱ counsel,ȱ Mr.ȱ Kentȱ Silver,ȱ filedȱ aȱ motionȱ forȱ

attorney’sȱ feesȱunderȱ theȱEqualȱAccessȱ toȱ JusticeȱActȱ (“EAJA”),ȱ 28ȱU.S.C.ȱ §ȱ 2412(d).3ȱȱ

Basedȱ onȱ 5.5ȱ hoursȱ ofȱ attorneyȱworkȱ atȱ aȱ rateȱ ofȱ $175.38ȱ perȱ hourȱ andȱ 5.5ȱ hoursȱ ofȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
1ȱCarolynȱW.ȱColvinȱbecameȱ theȱActingȱCommissionerȱofȱSocialȱSecurityȱonȱFebruaryȱ14,ȱ2013,ȱandȱ isȱ
substitutedȱforȱformerȱCommissionerȱMichaelȱJ.ȱAstrueȱasȱDefendantȱherein.ȱ ȱ42ȱU.S.C.ȱ§ȱ405(g);ȱFed.ȱR.ȱ
Civ.ȱP.ȱ25(d).ȱȱȱ
2ȱ[Doc.ȱ11].ȱ
3ȱ[Doc.ȱ13].ȱ
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paralegalȱworkȱatȱ$65.00ȱperȱhour,ȱMr.ȱSilverȱrequestedȱaȱtotalȱfeeȱofȱ$1,322.09.4ȱȱOnȱJuneȱ

10,ȱ2011,ȱthisȱCourtȱawardedȱMr.ȱSilverȱ4ȱhoursȱofȱattorneyȱtimeȱatȱ$150.00ȱperȱhourȱandȱ

4.5ȱhoursȱofȱparalegalȱtimeȱatȱ$65.00ȱperȱhour,ȱforȱaȱtotalȱawardȱofȱ$892.50.5ȱ ȱPlaintiff’sȱ

attorneyȱnowȱseeksȱanȱawardȱofȱattorney’sȱfeesȱunderȱ42ȱU.S.C.ȱ§ȱ406(b)ȱinȱtheȱamountȱ

ofȱ$13,243.50,ȱrepresentingȱwhatȱheȱcontendsȱisȱ25%ȱofȱPlaintiff’sȱpastȱdueȱbenefits.ȱȱ

Theȱ Courtȱ mayȱ determineȱ andȱ allowȱ aȱ reasonableȱ contingencyȱ feeȱ forȱ

representationȱofȱaȱsocialȱsecurityȱappeal,ȱsoȱ longȱasȱ itȱ isȱnotȱ inȱexcessȱofȱ25%.6ȱ ȱ Ifȱ theȱ

requestedȱfeeȱisȱwithinȱtheȱ25%ȱlimit,ȱ“theȱcourtȱmustȱthenȱdetermineȱ‘whetherȱtheȱfeeȱ

soughtȱ isȱreasonableȱforȱtheȱservicesȱrendered.’”7ȱ ȱ“[C]ourtsȱmayȱreduceȱtheȱrequestedȱ

feeȱifȱtheȱrepresentationȱhasȱbeenȱsubstandard,ȱifȱtheȱattorneyȱhasȱbeenȱresponsibleȱforȱ

delay,ȱorȱifȱtheȱbenefitsȱareȱlargeȱinȱcomparisonȱtoȱtheȱamountȱofȱtimeȱtheȱattorneyȱspentȱ

onȱtheȱcase.”8ȱȱ

Here,ȱtheȱCourtȱfirstȱconcludesȱthatȱMr.ȱSilver’sȱrequestedȱfeeȱofȱ$1,322.09ȱisȱnotȱ

withinȱ theȱ 25%ȱ limitȱunderȱ §ȱ 406(b)ȱ orȱ theȱ feeȱ agreementȱwithȱPlaintiff.9ȱ ȱTheȱ Socialȱ

SecurityȱAdministrationȱNoticeȱthatȱMr.ȱSilverȱsubmittedȱandȱreliedȱuponȱinȱhisȱrequestȱ

statesȱ theȱ following:ȱ “Yourȱ pastȬdueȱ Socialȱ Securityȱ benefitsȱ areȱ $49,789.00ȱ forȱ

Decemberȱ 2008ȱ throughȱ Aprilȱ 2013….Weȱ withheldȱ $12,447.25ȱ fromȱ yourȱ pastȬdueȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
4ȱ[Doc.ȱ13].ȱ
5ȱ[Doc.ȱ15].ȱ
6ȱ42ȱU.S.C.ȱ§ȱ406(b)(1);ȱJacksonȱv.ȱComm’rȱofȱSoc.ȱSec.,ȱ601ȱF.3dȱ1268,ȱ1271ȱ(11thȱCir.ȱ2010).ȱ
7ȱJackson,ȱ601ȱF.3dȱatȱ1271ȱ(quotingȱGisbrechtȱv.ȱBarnhart,ȱ535ȱU.S.ȱ789,ȱ807ȱ(2002)).ȱ
8ȱId.ȱ
9ȱMr.ȱSilverȱbasesȱthisȱfeeȱamountȱoffȱofȱanȱerroneousȱpastȬdueȱbenefitȱamount.ȱ



benefitsȱtoȱpayȱ[yourȱattorney].”10ȱȱConsequently,ȱtheȱCourtȱconcludesȱthatȱMr.ȱSilver’sȱ

requestȱ forȱ feesȱ inȱ theȱ amountȱ ofȱ $13,243.50ȱ exceedsȱ theȱ amountȱ permittedȱ underȱ §ȱ

406(b);ȱ theȱmaximumȱ amountȱ ofȱ feesȱ thatȱ Plaintiff’sȱ counselȱ isȱ thereforeȱ entitledȱ toȱ

$12,447.25.ȱ

Lookingȱ nextȱ toȱ theȱ matterȱ ofȱ reasonableness,ȱ Plaintiffȇsȱ attorneyȱ bearsȱ theȱ

burdenȱ ofȱ persuasionȱ toȱ “showȱ thatȱ theȱ feeȱ soughtȱ isȱ reasonableȱ forȱ theȱ servicesȱ

rendered.”11ȱȱToȱassistȱwithȱtheȱCourtȇsȱassessmentȱregardingȱtheȱreasonablenessȱofȱtheȱ

fees,ȱ theȱ attorneyȱ mayȱ submitȱ theȱ feeȱ agreement,ȱ aȱ recordȱ ofȱ theȱ hoursȱ spentȱ

representingȱ theȱ claimant,ȱ andȱ aȱ statementȱ ofȱ theȱ attorneyȇsȱ normalȱ hourlyȱ billingȱ

chargeȱforȱaȱnonȬcontingencyȱfeeȱcase.12ȱȱ

Inȱ hisȱ Briefȱ inȱ Supportȱ ofȱMotionȱ forȱAttorneyȇsȱ Fees,ȱMr.ȱ Silverȱ listsȱ severalȱ

servicesȱ thatȱ mayȱ beȱ includedȱ inȱ hisȱ representationȱ ofȱ Plaintiff.ȱ ȱ However,ȱ afterȱ

examinationȱofȱtheȱlist,ȱMr.ȱSilverȱdidȱnotȱprovideȱmanyȱofȱtheȱservicesȱinȱthisȱcase,ȱsuchȱ

as:ȱ“researching,ȱpreparingȱandȱfilingȱaȱbriefȱinȱDistrictȱCourt;”ȱ“draftingȱaȱreplyȱbrief;ȱ

preparingȱ forȱ andȱ presentingȱ oralȱ argument;ȱ reviewingȱ theȱ Reportȱ andȱ

Recommendationȱ ofȱ theȱMagistrateȱ Judge,ȱ assessingȱ itȱ forȱ issuesȱ requiringȱ objection;ȱ

reviewingȱ theȱ objectionsȱ filedȱ byȱ theȱ governmentȱ andȱ filingȱ aȱ response;”ȱ andȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
10ȱ[Doc.ȱ18Ȭ1ȱatȱ4].ȱ
11ȱGisbrechet,ȱ535ȱU.S.ȱatȱ807,ȱn.ȱ17.ȱ
12ȱGisbrecht,ȱ535ȱU.S.ȱatȱ808.ȱ



“assess[ing]ȱ theȱ [finalȱ order]ȱ forȱ issuesȱ requiringȱ appeal.”13ȱ ȱ Furthermore,ȱwhileȱMr.ȱ

Silverȱcitedȱaȱcaseȱwithȱaȱlistȱofȱfactorsȱtoȱconsiderȱwhenȱdeterminingȱtheȱreasonablenessȱ

ofȱ aȱ fee,ȱ heȱ didȱ notȱ provideȱ theȱCourtȱwithȱ sufficientȱ informationȱ toȱ determineȱ theȱ

applicabilityȱofȱmostȱofȱtheȱlistedȱfactorsȱtoȱthisȱcase.ȱȱTheȱCourtȱfindsȱthatȱMr.ȱSilverȱhasȱ

notȱmetȱhisȱburdenȱofȱpersuadingȱtheȱCourtȱthatȱtheȱ25%ȱcontingencyȱfeeȱisȱreasonableȱ

inȱthisȱcase,ȱandȱtheȱCourtȱmustȱnowȱdetermineȱaȱreasonableȱattorneyȇsȱfeeȱaward.ȱ

Generally,ȱ theȱ bestȱ indicatorȱ ofȱ theȱ reasonablenessȱ ofȱ aȱ contingencyȱ feeȱ

agreementȱ inȱ aȱ socialȱ securityȱ caseȱ isȱ theȱ contingencyȱpercentageȱ actuallyȱnegotiatedȱ

betweenȱ theȱ claimantȱ andȱ theȱ attorney.14ȱ ȱ “However,ȱ otherȱ factorsȱ thatȱ relateȱ toȱ

reasonablenessȱ includeȱwhetherȱ thereȱwasȱunreasonableȱdelayȱ inȱ theȱ litigationȱcausedȱ

byȱtheȱattorney,ȱtheȱqualityȱofȱrepresentation,ȱtheȱsizeȱofȱtheȱawardȱinȱrelationshipȱtoȱtheȱ

timeȱspentȱonȱtheȱcase,ȱandȱtheȱlikelihoodȱofȱtheȱclaimantȱprevailing.”15ȱȱ

Inȱthisȱcase,ȱPlaintiffȱagreedȱtoȱpayȱherȱattorneyȱ“aȱfeeȱequalȱtoȱ25ȱpercentȱofȱtheȱ

pastȱdueȱ benefitsȱ resultingȱ fromȱ [her]ȱ claim.”16ȱ ȱMr.ȱ Silverȱ testifiedȱ thatȱ attorneysȱ orȱ

paralegalsȱspentȱ11ȱhoursȱonȱthisȱcase,ȱ5.5ȱattorneyȱhoursȱandȱ5.5ȱparalegalȱhours,ȱandȱ

thatȱheȱbillsȱaȱnonȬcontingentȱrateȱofȱ$400.00ȱperȱhour.ȱ ȱThereȱ isȱnoȱevidenceȱ thatȱMr.ȱ

Silverȱ causedȱ anyȱ delayȱ inȱ thisȱ case.ȱ ȱMoreover,ȱMr.ȱ Silverȱ isȱ anȱ experiencedȱ socialȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
13ȱ[Doc.ȱ18].ȱ
14ȱCoppettȱv.ȱBarnhart,ȱ242ȱF.ȱSupp.ȱ2dȱ1380,ȱ1383ȱ(S.D.ȱGa.2002)ȱ(quotingȱWellsȱv.ȱSullivan,ȱ907ȱF.2dȱ367,ȱ371ȱ
(2dȱCir.ȱ1990);ȱseeȱalsoȱSavageȱv.ȱAstrue,ȱ2010ȱWLȱ2012032,ȱ*2ȱ(M.D.ȱGa.ȱMayȱ20,ȱ2010).ȱ
15ȱRamerȱv.ȱAstrue,ȱ2011ȱWLȱ2457704,ȱ*1ȱ(M.D.ȱFla.ȱJuneȱ17,ȱ2011);ȱseeȱalsoȱGisbrecht,ȱ535ȱU.S.ȱatȱ808;ȱSavage,ȱ
2010ȱWLȱ2012032,ȱatȱ*2.ȱ
16ȱ[Doc.ȱ18Ȭ2].ȱ



securityȱ attorney,ȱ representingȱ disabilityȱ claimantsȱ sinceȱ 1979.ȱ ȱMr.ȱ Silverȇsȱ briefȱ inȱ

supportȱofȱtheȱComplaintȱwasȱwellȬorganizedȱandȱwellȬreasoned,ȱandȱultimatelyȱledȱtoȱ

theȱ reversalȱ andȱ remandȱ ofȱ thisȱ case.ȱ ȱWithoutȱMr.ȱ Silverȇsȱ representation,ȱ Plaintiffȱ

wouldȱlikelyȱnotȱhaveȱreceivedȱbenefits.ȱȱ

However,ȱMr.ȱSilverȱspentȱlittleȱtimeȱonȱthisȱcaseȱinȱcomparisonȱtoȱtheȱpastȬdueȱ

benefitsȱ received,ȱwhichȱ isȱpreciselyȱ theȱ typeȱ ofȱdownwardȱ adjustmentȱ theȱ Supremeȱ

Courtȱ instructedȱ inȱGisbrecht.ȱ ȱMr.ȱSilverȱ filedȱwithȱ thisȱCourtȱaȱ threeȬpageȱboilerplateȱ

Complaintȱandȱaȱmotionȱ forȱ leaveȱ toȱ fileȱ inȱ formaȱpauperis.ȱ ȱWhileȱPlaintiffȇsȱchanceȱofȱ

successȱwasȱnotȱlikely,ȱthereȱwasȱnothingȱcomplexȱorȱuniqueȱaboutȱthisȱcase.ȱȱMoreover,ȱ

basedȱ onȱ theȱ hoursȱ testifiedȱ toȱ byȱMr.ȱ Silver,ȱ grantingȱ theȱ fullȱ feeȱ awardȱ requestedȱ

wouldȱresultȱinȱaȱdeȱfactoȱrateȱofȱ$1,131.57ȱperȱhourȱforȱ11ȱhoursȱofȱwork,ȱandȱ$2,263.14ȱ

perȱ hourȱ forȱ theȱ 5.5ȱ attorneyȱworkȱ hours.ȱ ȱAȱ feeȱ awardȱ ofȱ $12,447.25ȱ forȱ theȱ smallȱ

amountȱofȱtimeȱspentȱonȱthisȱcaseȱconstitutesȱaȱwindfall.ȱ

Takingȱ caseȱ lawȱ andȱ theȱ variousȱ aboveȱ statedȱ factorsȱ intoȱ account,ȱ theȱCourtȱ

findsȱthatȱ$8,000.00,ȱresultingȱinȱaȱdeȱfactoȱrateȱofȱ$727.27ȱperȱhourȱ(consideringȱtheȱtotalȱ

attorneyȱ andȱ paralegalȱ hoursȱ asȱ 11),17ȱ whichȱ isȱ betweenȱ 1.5ȱ andȱ 2ȱ timesȱ theȱ nonȬ

contingentȱhourlyȱrateȱofȱcounsel,ȱisȱaȱreasonableȱfeeȱforȱtheȱrepresentationȱofȱPlaintiffȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
17ȱAlthoughȱ theȱCourtȱpreviouslyȱdeductedȱaȱ totalȱofȱ2.5ȱhoursȱfromȱMr.ȱSilver’sȱ timeȱ inȱ itsȱpriorȱorderȱ
awardingȱattorney’sȱ fees,ȱ theȱCourtȱ employedȱaȱ “lodestar”ȱmethodȱ toȱdetermineȱ theȱamountȱofȱhoursȱ
reasonablyȱexpendedȱonȱlitigation.ȱȱ[Doc.ȱ11];ȱLorangerȱv.ȱSteirheim,ȱ10ȱF.3dȱ776,ȱ781ȱ(11thȱCir.ȱ1994).ȱȱNow,ȱ
however,ȱtheȱCourtȱmustȱapplyȱtheȱcontingencyȱfeeȱmethodȱandȱnotȱtheȱlodestarȱmethod.ȱȱConsequently,ȱ
theȱCourtȱneedȱnotȱnowȱmakeȱtheȱsameȱ2.5ȱhourȱdeduction.ȱȱ



inȱ thisȱ caseȱ atȱ theȱ districtȱ courtȱ level.18ȱ ȱ Theȱ reductionȱ ofȱ attorneyȇsȱ feesȱ rendersȱ anȱ

awardȱthatȱdoesȱnotȱresultȱinȱaȱwindfallȱtoȱcounsel,ȱyetȱstillȱpreservesȱtheȱbenefitȱofȱtheȱ

contingencyȱfeeȱagreement.ȱ

Theȱ Courtȱ notesȱ thatȱ Mr.ȱ Silverȱ representedȱ Plaintiffȱ throughoutȱ herȱ

administrativeȱproceedingsȱwithȱtheȱSocialȱSecurityȱAdministrationȱandȱthatȱMr.ȱSilverȱ

wasȱ awardedȱ $892.00ȱ forȱ thatȱ representation.ȱ ȱMr.ȱ Silverȱ recognizesȱ thatȱ uponȱ anyȱ

awardȱ underȱ §ȱ 406(b),ȱ heȱmustȱ refundȱ toȱ Plaintiffȱ theȱ hourlyȬrateȱ EAJAȱ ofȱ $892.00ȱ

alreadyȱawarded.19ȱȱȱȱ

Basedȱ onȱ theȱ foregoing,ȱ Plaintiff’sȱ Motionȱ forȱ Attorney’sȱ Feesȱ [Doc.ȱ 18]ȱ isȱ

GRANTED,ȱandȱitȱisȱorderedȱthatȱPlaintiff’sȱattorneyȱreceiveȱ$8,000.00ȱinȱattorney’sȱfeesȱ

pursuantȱtoȱ42ȱU.S.C.ȱ§ȱ406(b).ȱȱCounselȱisȱDIRECTEDȱtoȱrefundȱtoȱtheȱPlaintiffȱtheȱfeeȱ

ofȱ$892.50ȱpreviouslyȱawardedȱbyȱthisȱCourtȱunderȱtheȱEAJA.ȱ

ȱ SOȱORDERED,ȱthisȱ16thȱdayȱofȱAugust,ȱ2013.ȱ

S/ȱȱC.ȱAshleyȱRoyalȱ
C.ȱASHLEYȱROYALȱ
UNITEDȱSTATESȱDISTRICTȱJUDGEȱ

LMHȱ
ȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
18ȱSeeȱPriceȱv.ȱAstrue,ȱ2012ȱWLȱ5875615,ȱatȱ*ȱ3ȱ (M.D.ȱGa.ȱ2012)ȱ (reducingȱ25%ȱcontingencyȱ feeȱawardȱofȱ
$26,530.25ȱ toȱ$8,000.00ȱ forȱ totalȱattorneyȱandȱparalegalȱ timeȱofȱ11.6ȱhours);ȱThomasȱv.ȱAstrue,ȱ2010ȱWLȱ
339787,ȱ*3ȱ(M.D.ȱGa.ȱJan.ȱ21,ȱ2010)ȱ(reducingȱawardȱtoȱ$500ȱperȱhour,ȱwhichȱwasȱbetweenȱ1.5ȱandȱ2ȱtimesȱ
counselȇsȱnonȬcontingentȱhourlyȱrate);ȱSavage,ȱ2010ȱWLȱ2012032,ȱatȱ*3ȱ(grantingȱanȱattorneyȇsȱ feeȱawardȱ
whichȱresultedȱ inȱaȱdeȱ factoȱrateȱofȱ$807.99);ȱLapradeȱv.ȱAstrue,ȱ2008ȱWLȱ4735169,ȱ*1ȱ (M.D.ȱAla.ȱOct.ȱ20,ȱ
2008)ȱ(reducingȱtheȱattorneyȱfeeȱawardȱtoȱ$8,500ȱforȱ15ȱhoursȱofȱwork).ȱ
19ȱ[Doc.ȱ18ȱatȱ3];ȱMeyerȱv.ȱSullivan,ȱ958ȱF.2dȱ1029,ȱ1035ȱn.12ȱ(11thȱCir.ȱ1992)ȱ(“[W]here,ȱinȱadditionȱ[toȱanȱ
awardȱunderȱ§ȱ406(b)],ȱ theȱplaintiffȱobtainsȱanȱawardȱofȱattorneyȇsȱfeesȱunderȱ theȱEAJA,ȱ theȱplaintiffȱ isȱ
simplyȱreimbursedȱforȱtheȱfeesȱthat,ȱpursuantȱtoȱtheȱSSA,ȱareȱtakenȱoutȱofȱpastȬdueȱbenefits.”).ȱȱ


