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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF GEORGIA
ATHENS DIVISION

LINTON JORDAN JR., *
Claimant, *
V. * CASE NO. 3:11-CV-69 MSH
MICHAEL J. ASTRUE, Commissioner * Social Security Appeal
Of SocialSecurity, .
Respondent.
ORDER

The Social Security Commsioner, by adoption of the Administrative Law Judge
(ALJ’s) determination, denied Claiman@pplications for disabiyitinsurance benefits and
supplemental securitjhcome, finding that he was notsdbled within te meaning of the
Social Security Act and Regulations. ahant contends that the Commissidseatecision
was in error and seeks review undeg televant provisions of 42 U.S.§.405(g) and 42
U.S.C.§ 1383(c). All administrative remedies haween exhausted. Both parties have filed
their written consents for all proceedingsh® conducted by the UndeStates Magistrate
Judge, including the entry of a final judgmetitectly appealable tohe Eleventh Circuit
Court of Appeals putsant to 28 U.S.G§ 636(c)(3).

LEGAL STANDARDS

The court’s review of the Commissiofedecision is limited t@ determination of
whether it is supported by suastial evidence and whetheretleorrect legal standards were
applied. Walker v. Bowen826 F.2d 996, 1000 (11th Cir. 19§per curiam). “Substantial

evidence is somethinghore than a mere scintilla, butstethan a preponderance. If the
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Commissioner's decision is supported by substamtidence, this cournust affirm, even if
the proof preponderates against yer v. Barnhart 395 F. 3d 1206, 1D (11th Cir. 2005)
(internal quotation marks omitted). The courtée in reviewing clans brought under the
Social Security Act is a narroene. The court may neitherail@ge facts, re-weigh evidence,
nor substitute its judgmeror that ofthe Commissioner. Moore v. Barnhart 405 F. 3d
1208, 1211 (11th Cir. 2005)It must, however, decide the Commissioner applied the
proper standards in reaching a decisibtarrell v. Harris, 610 F.2d 355, 359 (5th Cir. 1980)
(per curiam). The court mustrutinize the entireecord to determine the reasonableness of
the Commissionés factual findings.Bloodsworth v. Heckler703 F.2d 1233, 1239 (11th Cir.
1983). However, even the evidence preponderates against the CommisSaherision, it
must be affirmed if substantial evidence supportsdi.

The initial burden of establishing disability is on the claimanKirkland v.
Weinberger 480 F.2d 46, 48 (5th CiL973) (per curiam). The claimant’'s burden is a heavy
one and is so stringent thathas been described as bordering on the unreali®idham v.
Schweiker 660 F.2d 1078, 1083 (5tir. 1981). A claimantseeking Social Security
disability benefits must demonstrate that shiéessi from an impairment that prevents her
from engaging in any subst#d gainful activity for a twelve-month period. 42 U.S.§.

423(d)(1). In addition toneeting the requirements of theseudt, in order to be eligible for

! Credibility determinations are left to the Commissioner and not to the coGasnes v.

Sullivan 936 F.2d 1215, 1219 (11th Cir. 1991). It iscaup to the Commissioner and not to the
courts to resolve condts in the evidenceWheeler v. Heckler784 F.2d 1073, 1075 (11th Cir. 1986)
(per curiam)see also Graham v. Bowerf0 F.2d 1572, 1575 (11th Cir. 1986).

2



disability payments, a claimd must meet the requireents of the Commissiorisr
regulations promulgated pursuanthe authority givemn the Social Secity Act. 20 C.F.R.
§ 404.1et seq

Under the regulations, the Commissioner usdise-step procedure to determine if a
claimant is disabled. 20 C.F.R. 404.1520, app. 1, pt. 404 First, the Commissioner
determines whether the claimaatworking. If not, the Gmmissioner determines whether
the claimant has an impairment which preveahis performance of & work activities.
Second, the Commissioner determines the severity of the cl&8menpairment or
combination of impairments. Next, tl@ommissioner determines whether the clainsant
severe impairment(s) meets or equals an impait listed in Appendid of Part 404 of the
regulations (the‘Listing”). Fourth, the Commissioner daténes whether the claimasit
residual functional capacity can meet the physacal mental demands pést work. Finally,
the Commissioner deternga whether the claimadst residual functional capacity, age,
education, and past work expnce prevent the perimance of any other work. In arriving
at a decision, the Commissioner shuconsider the combinedfe€ts of all of the alleged
impairments, without regard wwhether each, if considered segdaly, would be disabling.
Bowen v. Heckler748 F.2d 629, 635 (11th1ICil984). The Commissiorisrfailure to apply
correct legal standards to the eamge is grounds for reversdd.

ISSUES

l. Whether the ALJ erred in failing to compose a complete hypothetical question
to the Vocational Expert.



[I.  Whether the ALJ erred in failing to issue a credibility finding in compliance
with Eleventh Circuit law.

Administrative Proceedings

Claimant protectively filed his current dmations for disability Disability Insurance
Benefits (DIB), and Supplemental Security Incof8&1) on May 10, 2005. (Cl.’s Br. 1, ECF
No. 12.) Claimant alleges a disability onset dstépril 16, 2004. (Tr. 15, ECF No. 11.) In
his application, Claimant listed torn rotateuff and a neck injy as his disabling
impairments. (Tr. 103.) His applications weatenied initially and pon reconsideration.
After an administrative hearing on Augus4, 2008, the ALJ found Claimant was not
disabled in a decision dated September Z008. (Tr. 15-21.) The Appeals Council
thereafter denied Claimastrequest for review. (Tr. 5-7nd this appeal followed.

Statement of Facts and Evidence

Following the hearing in th case, the ALJ concluded that Claimant had the severe
impairments of right shoulder and neck paml &tatus post rotator cuff tear and surgery, but
that none of these impairmentnor any combination of ipairments, met or medically
equaled one of the listed impairmeim 20 C.F.R. Part 404, Subp®, Appedix 1. (Tr. 21.)

The ALJ next found that Claimant dhdhe residual functional capacitfRFC’) to perform

sedentary work, except that luld be unable to use his rightm and must keep it still.
(Tr. 18.) Since the ALJ founthat Claimant could not perim past relevant work, he
determined that transferability of job skigas not an issue. (T19.) The ALJ then

determined that Claimant was a younger indivicarathe date that thegpplication was filed,
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with at least a high solel education, who could oamunicate in English.Id.) Considering
the Claimant age, education, work experience, and RFC, the ALJ foungbtimexisted in
significant numbers in the national econothat Claimant could perform.ld) Thus, the
ALJ concluded that Claimant was not disabled imithe meaning of the Social Security Act.
(Tr. 19.)

DISCUSSION

l. Whether the ALJ composed a complee hypothetical question to the
Vocational Expert.

The first issue for determation in this case is whether the ALJ erred in failing to
compose a complete hyibetical question to the Vocationgkpert (“VE”). (Cl.’s Br. 3;
ECF No. 12.) Specifically, Claimant argues timposing hypothetical questions to the VE,
the ALJ failed to address higability to use his right arnand his need to keep it still;
limitations that were found texist by the ALJ when he deigined Claimant’s RFC.Id.)

It is the law of this cingit that hypothetical questiorsosed to a vocational expert
must contain adequate assumptions or d@mswers given cannot mstitute substantial
evidence of ability to engage substantial gainful activity.Stubbs v. Mathew$44 F.2d
1251, 1256-57 (5th Cir. 19775ee also Freeman v. Schwejk@81 F.2d 727730 (11th Cir.
1982); Brenem v. Harris 621 F.2d 688, 690 (5th Cir. 1980 In order for a vocational
expert’s testimony in response to this questmoonstitute substantial evidence on which the
ALJ may rely, the question must comprise all of the claimant’'s impairméags v. Comm'r

of Soc. Sec265 F.3d 1214, 1220 (11@ir. 2001). The ALJs not required to include in the
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guestion claims of impairment that he has found unsuppd@ieavford v. Comm'r of Soc.
Sec..363 F.3d 1155, 1161 (11th Cir. 2004).

Claimant contends that the ALJ comnittesversible error where the hypothetical
guestion he asked of the vocatioagpert did not include the fatttat he would not be able to
use his right hand. (Cl.’s Br. 4). A reviesf the relevant testimony reveals that Claimant
was extensively questioned byetLJ and his attorney regangj the use of his right arm.
(Tr. 310-18.) The VE then asked the AL{j@rmission to question Claimant, asking what
issues Claimant would haveh& could sit down ankieep his right arm still; i.e. not have to
manipulate his right arm. (Tr. 319.) Claimaasponded that he when he sits too long, it
feels like a weight on his neck and arm and Heatvould have to getp and stretch it. 1d.)
The ALJ then began to question the VE, firdiag what Claimant’s previous work entailed
and what sedentary jobs would &eailable in the region wherClaimant lives. (Tr. 320a.)
The VE then described several positions tGiimant could performand stated that he
“limited these jobs because they-- they’'d be actually they’'dbe performed with less than
full use of both arms. . .” (Tr. 8».) Later, he stated thabrie other job that | would have
listed would be a bendind table worker’s job which is@entary and unskilled. There are a
large number of those ... but they require tise -- repetitive use of both hands and arms.
(Id.) The ALJ then asked if two jobs thaetWE had described- surveillance monitor and
cashier- involved any lifting, to which the Vanhswered in the nega#éiy except that the
cashier position would involve aating out bills or making @nge. The ALJ asked if the

upper arm restrictions that &inant testified to would preade the two jobs, and the VE
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responded that as long as the Claimant hadiiesae arm, there might be movement needed
with the other arm, but no lifting, gripping substantial reaching walibe required. (Tr.
321.)

In this case, any failure dfie ALJ to specificdly include the restriction of Claimant’s
right arm in his questions to the VE is foundo® harmless error. At the hearing it is more
than apparent that the jobs cited by ¥E following the questioning of the Claimant
included his right arm limitations. The record eets that in his consedation of jobs that
the Claimant could perform, the VE specificadliiminated two jobs expressly based on his
opinion of the limited use of @imant’s right arm. Furthermore, Claimant was represented
by counsel at the hearing who could have dbpdo the ALJ's questions at any time or
further developed the issue by questioning the ClairanaVE as to the right arm limitations.

It is clear that the jobs listed in respotgséhe ALJ’'s questions included the limitation
that Claimant could not use hight arm. Thus, this claim ¢&s merit and th&LJ's decision
IS based on substantial evidence.

[I.  Whether the ALJ erred in determining Claimant’s credibility.

Claimant next argues that the ALJ failedntake a determination of his credibility that
was in compliance with Eventh Circuit law. (Cl.’s Br..§ Particularly, the Claimant argues
that the ALJ failed to aoply with the ruling inHolt v. Sullivan 921 F. 2d 1221, 1223 (11th
Cir. 1991) in assessing his subjective alteges of right arm and shoulder pairid.j

The Eleventh Circuit has held that in orftmra claimant’s subjeactely alleged pain to

be deemed credible bhe ALJ, he mustirst show “evidence ofin underlying medical
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condition and (1) objecter medical evidence that confirrtise severity of the alleged pain
arising from that condition or (2lpat the objectively determinadedical condition is of such
severity that it can reasonably be expedtedive rise to the alleged painHMolt, at 1223.
The Eleventh Circuibas also held that:

[W]here proof of a disability is basegbon subjective evidence and a credibility
determination is, therefore, a criticattar in the Secretary’s decision, the ALJ
must either explicitly digedit such testimony or ¢himplication must be so
clear as to a specific credibility finding.. . Although thiscircuit does not
require an explicit finding as to credity, . . the implication must be obvious
to the reviewing court.

Foote v. Chater67 F. 3d 1553, 1562 (11Cir. 1995);quoting Tieniber v. Heckle720 F.2d
1251, 1255 (1 Cir. 1983). Social Security Regulation 96-7p states in relevant part, that:

In determining the credility of the individual's satements, the adjudicator
must consider the entire case record|uding the objectig medical evidence,

the individual's own statements allosymptoms, statements and other
information provided by treating or examining physicians or psychologists and
other persons about the symptoms and Hway affect the individual, and any
other relevant evidence in the case rdcén individual’'s shtements about the
intensity and persistence of pain oh&t symptoms or aut the effect the
symptoms have on his drer ability to work may not be disregarded solely
because they are not substantaig objective medical evidence.

Additionally, 20 C.F.R. 8§ 416.929(an relevant part, states that:

Statements about your pain or other stongs will not alone establish that you
are disabled; there must be medical signd laboratory findings which show
that you have a medical impairment(gich could reasonably be expected to
produce the pain or other symptoms gdélé and which, when considered with
all of the other evidence (includingtatements about the intensity and
persistence of your pawmr other symptoms which may reasonably be accepted
as consistent with the medical sigasd laboratory findings), would lead to a
conclusion that you are disabled.



In his Findings in this &, the ALJ discussed Claimantredical history and cited to
medical evidence regarding the @haint’s allegations of the sewgrof his pain. (Tr. 18-19.)
The ALJ also referencdtie pain standardd. The ALJ acknowledged the requirements and
procedures he must follow in assessin@i@hant's residual functional capacity, making
specific reference to 20 C.F.B.404.1529 and Social SeityrRulings 96-4p and 96-7p, as
well as 20 C.F.R. 8§ 416.927 édusocial Security Rulings 96-2p, 96-5p and 96-6h. The
record reveals that the ALJ considered Qkant's testimony, medical evidence provided by
the Claimant, along with his functional restracts, to find that his allegations of pain were
less than credible, and thatettmedical evidence of recomid not support the severity
alleged. Id.

In evaluating credibility, “[b]ased on a consrdtion of all of theevidence in the case
record, the adjudicator may firadl, only some, or none of an individual's allegations to be
credible.” SSR 96-7p. A limiteon cannot be established soldly a claimant’s own report.
See20 C.F.R. 8§ 416.928(a). €&hrecord must contain medicavidence, in the form of
observable abnormalities or labtory findings, that “shows the existence of a medical
impairment(s) . . . which could reasonablydxpected to producehe alleged limitationld.
Furthermorethe ALJ must “clearly artidate explicit and adequate reasons for discrediting
the claimant's allegations of mpletely disabling symptoms.'Dyer v. Barnhart 395 F.3d
1206, 1210 (11th Cir. 2005) (quotations and citations omitted). While “[tlhe credibility

determination does not need to cite particylarases or formulations,” it must sufficiently



indicate that the ALJ considered the olant's medical condition as a wholkl. (quotations
and citations omitted).

Applying the Holt test to this Claimant’s pain afjations, the Court concludes that he
failed to overcome the Findings of the ALJ byabdishing either thathe medical evidence
confirmed the severity of his paor that his medical condition wao severe as to reflect the
alleged pain. It is further found that tAdJ’s credibility determiation was in compliance
with prevailing Eleventh Circuit law. As nateabove, the court may not decide facts, re-
weigh evidence, nor substitute its judgmenttfat of the Commissioner, but must decide if
the Commissioner applied the proper standardsanhing a decision. Here, the ALJ applied
the proper pain standard and supported hisltiég assessment with substantial evidence in
the record.

CONCLUSION

WHEREFORE, it is hereby ordered thtdie decision of the Commissioner be
AFFIRMED .

THIS the 31st day of January, 2012.

S/Stepherdyles
UNITED STATES MAGISTRATE JUDGE
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