
INȱTHEȱUNITEDȱSTATESȱDISTRICTȱCOURTȱFORȱTHEȱ
MIDDLEȱDISTRICTȱOFȱGEORGIAȱ

ATHENSȱDIVISIONȱ
ȱ

THOMASȱJ.ȱDEMILIO,ȱ :ȱ
:ȱ

Plaintiff,ȱ ȱ ȱ ȱ :ȱ
:ȱ

v.ȱ ȱ ȱ ȱ ȱ ȱ :ȱ CIVILȱACTIONȱ ȱ
:ȱ No.ȱ3:12ȬCVȬ81ȱ(CAR)ȱ

CITIZENSȱHOMEȱLOANS,ȱINC.;ȱȱ :ȱ
RALIȱ2007ȬQH9ȱTRUSTȱasȱ ȱ :ȱȱ
administeredȱbyȱDEUTSCHEȱBANKȱ :ȱȱ ȱ
TRUSTȱCOMPANYȱAMERICAS,ȱitsȱ :ȱ
Trustee;ȱRESIDENTIALȱFUNDINGȱȱ :ȱ
COMPANY,ȱLLC;ȱAURORAȱBANKȱ :ȱ
FSB,ȱRUSSELLȱMAYS,ȱetȱal.,ȱ ȱ :ȱ
ȱ ȱ ȱ ȱ ȱ ȱ :ȱ

Defendants.ȱ :ȱ
___________________________________ȱ :ȱ

ȱ
ORDERȱONȱDEFENDANTS’ȱMOTIONȱTOȱDISMISSȱȱ

ȱ
ȱ Thisȱ matterȱ arisesȱ outȱ Plaintiffȱ Thomasȱ J.ȱ Demilio’sȱ petitionȱ toȱ acquireȱ

unencumberedȱ titleȱ toȱ aȱ fiveȬacreȱ parcelȱ ofȱ propertyȱ inȱ Loganville,ȱ Georgiaȱ byȱ

“remov[ing]ȱ aȱ particularȱ cloudȱ orȱ clouds”ȱ toȱ hisȱ purportedȱ title.ȱ ȱNow,ȱ twoȱ ofȱ theȱ

aboveȬcaptionedȱdefendants,ȱAuroraȱBankȱFSBȱ (“AuroraȱBank”)ȱandȱDeutscheȱBankȱ

Trustȱ Companyȱ Americasȱ asȱ Trusteeȱ forȱ RALIȱ 2007ȬQH9ȱ (“Deutscheȱ Bank”)ȱ

(collectively,ȱ“Defendants”)ȱmoveȱthisȱCourtȱtoȱdismissȱPlaintiff’sȱComplaintȱpursuantȱ

toȱRuleȱ12(b)(6)ȱofȱtheȱFederalȱRulesȱofȱCivilȱProcedure.ȱȱȱ

Havingȱ consideredȱ relevantȱ law,ȱ Defendants’ȱ Motion,ȱ andȱ theȱ parties’ȱ

responsesȱandȱ repliesȱ thereto,ȱ theȱCourtȱconcludesȱ thatȱPlaintiff’sȱComplaintȱ failsȱ toȱ
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stateȱaȱclaimȱuponȱwhichȱreliefȱcanȱbeȱgranted.ȱȱThus,ȱDefendants’ȱMotionȱtoȱDismissȱ

[Doc.ȱ4]ȱisȱGRANTED,ȱandȱPlaintiff’sȱComplaintȱisȱDISMISSEDȱwithȱprejudiceȱasȱtoȱ

allȱ Defendants.ȱ ȱ Defendants’ȱ remainingȱ Motionsȱ toȱ Strikeȱ [Docs.ȱ 14ȱ andȱ 32]ȱ areȱ

TERMINATEDȱasȱMOOT.ȱȱȱ

BACKGROUNDȱ

Plaintiffȱ Thomasȱ J.ȱDemilio’sȱ caseȱ exemplifiesȱ theȱ complexityȱ ofȱmodernȱ dayȱ

financing,ȱ involvingȱ aȱ veritableȱ hostȱ ofȱ legalȱ entitiesȱ thatȱ claimȱ various,ȱ successiveȱ

propertyȱ interestsȱ inȱ Plaintiff’sȱ PromissoryȱNoteȱ andȱ SecurityȱDeed.ȱ ȱUnfortunately,ȱ

Plaintiff’sȱparticularȱcircumstancesȱareȱfurtherȱcomplicatedȱbyȱhisȱvoluminousȱexhibits,ȱ

convolutedȱexplanations,ȱandȱoftȬirrelevantȱlegalȱarguments.ȱȱȱ

AsȱfarȱasȱtheȱCourtȱcanȱdiscernȱfromȱtheȱpleadingsȱandȱappropriateȱexhibits,ȱtheȱ

generalȱfactsȱareȱasȱfollows:ȱPlaintiffȱandȱhisȱwifeȱexecutedȱaȱPromissoryȱNoteȱtoȱobtainȱ

aȱ$42,000,000ȱ loanȱ fromȱDefendantȱCitizensȱHomeȱLoans,ȱ Inc.ȱ (“Citizens”)ȱonȱAugustȱ

20,ȱ2007.ȱȱThisȱPromissoryȱNoteȱwas,ȱinȱturn,ȱsecuredȱbyȱaȱSecurityȱDeedȱonȱfiveȱacresȱofȱ

Plaintiff’sȱpropertyȱinȱLoganville,ȱGeorgiaȱ(theȱ“Loganvilleȱparcel”).ȱȱTheȱSecurityȱDeedȱ

signedȱbyȱPlaintiffȱexpresslyȱ identifiedȱMortgageȱElectronicȱRegistrationȱSystems,ȱ Inc.ȱ

(“MERS”)ȱasȱnomineeȱofȱCitizensȱandȱitsȱsuccessorsȱandȱassigns,ȱandȱasȱaȱgranteeȱofȱtheȱ

SecurityȱDeed.ȱ ȱFollowingȱ execution,ȱ theȱPromissoryȱNoteȱandȱSecurityȱDeedȱpassedȱ

throughȱseveralȱotherȱfinancialȱinstitutionsȱbeforeȱAuroraȱBankȱobtainedȱtheȱLoganvilleȱ

parcelȱbyȱ foreclosureȱ saleȱonȱNovemberȱ1,ȱ2011.ȱ ȱNow,ȱPlaintiffȱ seeksȱunencumberedȱ
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titleȱ toȱ thisȱ propertyȱ byȱ pursuingȱ aȱ quietȱ titleȱ actionȱ againstȱ Citizensȱ andȱ someȱ itsȱ

successors,ȱaȱpriorȱtrustee,ȱandȱoneȱservicerȱofȱPlaintiff’sȱloan.ȱȱȱ

Thisȱ isȱ not,ȱ however,ȱ Plaintiff’sȱ firstȱ attemptȱ toȱ obtainȱ theȱ Loganvilleȱ parcelȱ

throughȱ legalȱ proceedingsȱ againstȱ hisȱ originalȱ lenderȱ andȱ variousȱ interestedȱ parties.ȱȱ

Priorȱ toȱ foreclosure,ȱ Plaintiffȱ andȱ hisȱwifeȱ filedȱ suitȱ againstȱ Citizens,ȱAuroraȱ Bank,ȱ

AuroraȱLoanȱServices,ȱLLCȱ(“ALS”),ȱMERS,ȱandȱMerscorp,ȱInc.ȱinȱtheȱSuperiorȱCourtȱofȱ

WaltonȱCounty,ȱGeorgiaȱonȱOctoberȱ28,ȱ2011.ȱ ȱInȱ thisȱ“FirstȱAction,”ȱPlaintiffȱassertedȱ

claimsȱ forȱ “wrongfulȱ foreclosure”ȱ andȱ challengedȱAuroraȱBank’sȱ standingȱ toȱpursueȱ

foreclosure.ȱȱOnȱFebruaryȱ9,ȱ2012,ȱtheȱdefendantsȱproperlyȱremovedȱtheȱFirstȱActionȱtoȱ

thisȱCourt.ȱȱDefendantsȱthenȱmovedȱtoȱdismissȱtheȱFirstȱActionȱpursuantȱtoȱRuleȱ12(b)(6)ȱ

forȱ failureȱ toȱ stateȱ aȱ claimȱ uponȱwhichȱ reliefȱ couldȱ beȱ granted.ȱ ȱ Plaintiffȱ failedȱ toȱ

respondȱtoȱthisȱmotion,ȱandȱJudgeȱClayȱD.ȱLandȱdismissedȱtheȱFirstȱActionȱonȱAprilȱ12,ȱ

2012,ȱ“inȱitsȱentiretyȱbasedȱuponȱPlaintiff’sȱfailureȱtoȱprosecuteȱherȱclaims.”1ȱ

OnȱMarchȱ2,ȱ2012,ȱaȱ littleȱmoreȱ thanȱoneȱmonthȱbeforeȱ JudgeȱLand’sȱdismissal,ȱ

Plaintiffȱ filedȱ aȱ “SecondȱAction”ȱ inȱ theȱ SuperiorȱCourtȱ ofȱWaltonȱ County,ȱGeorgia,ȱ

seekingȱtoȱquietȱtitleȱofȱtheȱLoganvilleȱparcel.ȱ ȱDefendantsȱAuroraȱBankȱandȱDeutscheȱ

BankȱtimelyȱremovedȱtheȱSecondȱActionȱtoȱthisȱCourt,ȱandȱtheyȱsubmittedȱyetȱanotherȱ

motionȱtoȱdismissȱonȱMayȱ2,ȱ2012.ȱȱWithȱDefendants’ȱmotionȱtoȱdismissȱpendingȱbeforeȱ

                                                             
1ȱDemilioȱv.ȱAuroraȱBankȱFSB,ȱNo.ȱ3:12ȬCVȬ17ȬCDL,ȱDoc.ȱ5ȱatȱ1ȱ(M.D.ȱGa.ȱApr.ȱ12,ȱ2012).ȱ
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theȱCourt,ȱPlaintiffȱvoluntarilyȱdismissedȱtheȱSecondȱActionȱwithoutȱprejudiceȱonȱJuneȱ

3,ȱ2012.ȱȱȱ

Theȱnextȱday,ȱPlaintiffȱ initiatedȱtheȱ instantȱ“ThirdȱAction,”ȱonceȱagainȱfilingȱhisȱ

petitionȱ inȱ theȱSuperiorȱCourtȱofȱWaltonȱCounty,ȱGeorgia.ȱ ȱPlaintiff’sȱThirdȱActionȱ isȱ

substantivelyȱ identicalȱtoȱhisȱSecondȱwithȱoneȱexception:ȱPlaintiffȱ joinedȱaȱnonȬdiverseȱ

individualȱdefendant,ȱAuroraȱBank’sȱevictionȱcounselȱattorney,ȱRussellȱMays,ȱwhoȱwasȱ

laterȱdismissedȱbyȱstipulationȱofȱtheȱparties.ȱ ȱInȱfamiliarȱfashion,ȱDefendantsȱremovedȱ

Plaintiff’sȱpetitionȱtoȱthisȱCourtȱandȱfiledȱtheȱinstantȱMotionȱtoȱDismissȱonȱJuneȱ22,ȱ2012.ȱȱ

Afterȱ additionalȱ briefingȱ byȱ theȱ parties,ȱ theȱ Courtȱ isȱ nowȱ preparedȱ toȱ renderȱ itsȱ

judgment.ȱ

DISCUSSIONȱ

I. StandardȱonȱMotionȱtoȱDismissȱ

Onȱaȱmotionȱtoȱdismiss,ȱtheȱcomplaintȱisȱconstruedȱinȱtheȱlightȱmostȱfavorableȱtoȱ

theȱ nonȬmovingȱ party,ȱ andȱ allȱ factsȱ allegedȱ byȱ thatȱ partyȱ areȱ acceptedȱ asȱ true.2ȱȱ

However,ȱ“aȱcomplaintȱmustȱcontainȱsufficientȱfactualȱmatter,ȱacceptedȱasȱtrue,ȱtoȱ‘stateȱ

aȱclaimȱtoȱreliefȱthatȱisȱplausibleȱonȱitsȱface.’”3ȱȱThisȱ“facialȱplausibility”ȱtestȱisȱsatisfiedȱ

“whenȱtheȱplaintiffȱpleadsȱfactualȱcontentȱthatȱallowsȱtheȱcourtȱtoȱdrawȱtheȱreasonableȱ

                                                             
2ȱSeeȱHishonȱv.ȱKingȱ&ȱSpalding,ȱ467ȱU.S.ȱ69,ȱ73ȱ(1984);ȱWrightȱv.ȱNewsome,ȱ795ȱF.2dȱ964,ȱ967ȱ(11thȱCir.ȱ1986).ȱ
3ȱAshcroftȱv.ȱIqbal,ȱ556ȱU.S.ȱ662,ȱ678ȱ(2009)ȱ(quotingȱBellȱAtlanticȱCorp.ȱv.ȱTwombly,ȱ550ȱU.S.ȱ544,ȱ570ȱ(2007));ȱ
Sinaltrainalȱv.ȱCocaȬColaȱCo.,ȱ578ȱF.3dȱ1252,ȱ1261ȱ(11thȱCir.ȱ2009)ȱ(adoptingȱtheȱIqbalȱpleadingȱstandards).ȱ
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inferenceȱthatȱthatȱtheȱdefendantȱisȱliableȱforȱtheȱmisconductȱalleged.”4ȱȱSimplyȱput,ȱ“theȱ

factualȱallegationsȱ inȱaȱ complaintȱmustȱ ‘possessȱ enoughȱheft’ȱ toȱ setȱ forthȱ ‘aȱplausibleȱ

entitlementȱ toȱ relief.’”5ȱ ȱ Ifȱ aȱ complaintȱ containsȱ mereȱ “labelsȱ andȱ conclusions”ȱ orȱ

“formulaicȱrecitationsȱofȱtheȱelementsȱofȱaȱcauseȱofȱaction,”ȱitȱmustȱbeȱdismissed.6ȱ

Whenȱ testingȱ theȱ sufficiencyȱ ofȱ aȱ plaintiff’sȱ complaint,ȱ aȱ courtȱmustȱ limitȱ itsȱ

considerationȱ toȱ theȱ pleadingsȱ andȱ anyȱ appropriateȱ exhibitsȱ attachedȱ thereto.7ȱȱ

However,ȱaȱcourtȱmayȱ takeȱ judicialȱnoticeȱofȱ theȱpleadingsȱandȱordersȱ inȱaȱplaintiff’sȱ

priorȱactionsȱasȱmattersȱofȱpublicȱrecord,ȱwhichȱareȱ“notȱsubjectȱtoȱreasonableȱdisputeȱ

becauseȱ theyȱwereȱ capableȱ ofȱ accurateȱ andȱ readyȱ determinationȱ byȱ resortȱ toȱ sourcesȱ

whoseȱ accuracyȱ couldȱ notȱ beȱ reasonablyȱ questioned.”8ȱ ȱAȱ courtȱmayȱ alsoȱ considerȱ aȱ

documentȱattachedȱtoȱaȱmotionȱtoȱdismissȱifȱ(1)ȱitȱisȱcentralȱtoȱtheȱplaintiff’sȱclaim,ȱandȱ

(2)ȱ itsȱ authenticityȱ isȱ undisputed.9ȱ ȱ Ifȱ aȱ courtȱ considersȱ anyȱ documentsȱ thatȱ doȱ notȱ

satisfyȱ thisȱ twoȬpartȱ test,ȱ theȱmotionȱ toȱ dismissȱmustȱ beȱ convertedȱ toȱ aȱmotionȱ forȱ

summaryȱjudgment,ȱrequiringȱtheȱpartiesȱtoȱparticipateȱinȱextensiveȱdiscovery.10ȱȱȱ

Despiteȱtheȱparties’ȱexcessiveȱfilings,ȱneitherȱsideȱhasȱaskedȱtheȱCourtȱtoȱconvertȱ

Defendant’sȱMotionȱintoȱaȱmotionȱforȱsummaryȱjudgment,ȱandȱtheȱCourtȱdeclinesȱtoȱdoȱ

                                                             
4ȱIqbal,ȱ556ȱU.S.ȱatȱ678.ȱ
5ȱFin.ȱSec.ȱAssurance,ȱ Inc.ȱv.ȱStephens,ȱ Inc.,ȱ500ȱF.3dȱ1276,ȱ1282Ȭ83ȱ (11thȱCir.ȱ2007)ȱ (quotingȱTwombly,ȱ550ȱ
U.S.ȱatȱ557Ȭ59).ȱ
6ȱTwombly,ȱ550ȱU.S.ȱatȱ555.ȱ
7ȱHorsleyȱv.ȱFeldt,ȱ304ȱF.3dȱ1125,ȱ1134ȱ(11thȱCir.ȱ2002).ȱȱȱ
8ȱHorneȱv.ȱPotter,ȱ392ȱF.ȱApp’xȱ800,ȱ802ȱ(11thȱCir.ȱ2010)ȱ(internalȱquotationȱmarksȱomitted).ȱ
9ȱId.ȱȱȱ
10ȱId.;ȱseeȱalsoȱGrossmanȱv.ȱNationsbank,ȱN.A.,ȱ225ȱF.3dȱ1228,ȱ1231ȱ(11thȱCir.ȱ2000).ȱ
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soȱ suaȱ sponte.ȱ ȱ Accordingly,ȱ theȱ Courtȱ excludesȱ allȱ disputedȱ andȱ nonȬessentialȱ

documents,ȱ including,ȱ butȱ notȱ limitedȱ to,ȱ Plaintiff’sȱ Affidavitȱ andȱ accompanyingȱ

exhibitsȱ[Doc.ȱ10];ȱExhibitȱ1ȱtoȱPlaintiff’sȱBriefȱRegardingȱPrivityȱofȱtheȱPartiesȱ[Doc.ȱ31Ȭ

1];ȱandȱtheȱallongesȱandȱassignmentsȱattachedȱtoȱDefendants’ȱMotionȱtoȱDismissȱ[Doc.ȱ

4Ȭ1,ȱ atȱ 8Ȭ10;ȱ Doc.ȱ 4Ȭ2,ȱ atȱ 37Ȭ40].11ȱ ȱ Inȱ addition,ȱ theȱ Courtȱ disregardsȱ anyȱ factualȱ

allegationsȱ thatȱ doȱ notȱ appearȱ onȱ theȱ faceȱ ofȱ theȱ Complaintȱ orȱ inȱ appropriateȱ

attachments,ȱincludingȱanyȱ“new”ȱallegationsȱinȱtheȱparties’ȱoriginalȱandȱsupplementalȱ

briefsȱinȱresponseȱtoȱtheȱinstantȱMotion.12ȱȱȱ

II. FailureȱtoȱStateȱaȱClaimȱ

HavingȱreviewedȱtheȱComplaintȱandȱallȱappropriateȱexhibits,ȱtheȱCourtȱfindsȱthatȱ

Plaintiffȱhasȱfailedȱtoȱsetȱforthȱsufficientȱfactsȱtoȱshowȱheȱisȱentitledȱtoȱreliefȱonȱanyȱofȱhisȱ

assertedȱclaims.ȱȱInȱfact,ȱratherȱthanȱallegingȱanyȱmaterialȱfactsȱinȱhisȱpleading,ȱPlaintiffȱ

attemptsȱ toȱ “lodge”ȱ “[t]heȱ factsȱ andȱ statementsȱ madeȱ inȱ theȱ securitizationȱ auditȱ

attachedȱherein.”13ȱ ȱFrankly,ȱtheȱCourtȱ isȱastonishedȱbyȱPlaintiff’sȱaudacity.ȱ ȱInsteadȱofȱ

                                                             
11ȱTheȱCourtȱcannotȱconsiderȱadditionalȱfactualȱallegationsȱinȱPlaintiff’sȱAffidavit,ȱwhichȱisȱessentiallyȱ“aȱ
misguidedȱattemptȱ toȱbolsterȱ theȱComplaintȱandȱcureȱ [factual]ȱdeficienciesȱ identifiedȱ inȱ theȱMotionȱ toȱ
Dismiss.”ȱ ȱSeeȱLeedomȱMgmt.ȱGrp.ȱv.ȱPerlmutter,ȱNo.ȱ8:11ȬcvȬ2108ȬTȬ33TBM,ȱ2012ȱWLȱ503904,ȱatȱ*2ȱ(M.D.ȱ
Fla.ȱFeb.ȱ15,ȱ2012).ȱȱLikewise,ȱPlaintiff’sȱExhibitȱ1,ȱaȱpoolingȱandȱservicingȱagreementȱ(“PSA”),ȱpertainsȱtoȱ
aȱwhollyȱdistinctȱsecuritizedȱtrustȱthatȱisȱnotȱimplicatedȱinȱtheȱinstantȱproceeding,ȱandȱitȱisȱthereforeȱnotȱ
centralȱ toȱ theȱ instantȱMotion.ȱ ȱ Inȱ fact,ȱanyȱPSAȱ isȱwhollyȱ irrelevantȱtoȱtheȱvalidityȱofȱaȱsecurityȱ interestȱ
andȱlaterȱconveyancesȱofȱtheȱsame.ȱȱSee,ȱe.g.,ȱSellersȱv.ȱBankȱofȱAm.,ȱNat.ȱAss’n,ȱNo.ȱ1:11ȬCVȬ3955ȬRWS,ȱ2012ȱ
WLȱ1853005,ȱ*4Ȭ5ȱ (N.D.ȱGa.ȱMayȱ21,ȱ2012).ȱ ȱFinally,ȱPlaintiffȱchallengesȱ theȱvalidityȱandȱauthenticityȱofȱ
Defendants’ȱ attachedȱ allongesȱ andȱ assignments;ȱ therefore,ȱ theseȱdocumentsȱ cannotȱ beȱ consideredȱ forȱ
purposesȱofȱtheȱinstantȱMotion.ȱȱȱ
12ȱSeeȱid.ȱ
13ȱ[Doc.ȱ1Ȭ1ȱatȱ7].ȱȱOddlyȱenough,ȱPlaintiffȱfailedȱtoȱattachȱtheȱauditȱtoȱhisȱComplaint;ȱhowever,ȱDefendantȱ
hasȱprovidedȱanȱauditȱinȱitsȱsupplementalȱbriefȱtoȱtheȱinstantȱMotionȱ[Doc.ȱ28Ȭ3].ȱȱWhereȱaȱplaintiffȱfailsȱtoȱ
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providingȱtheȱ“shortȱandȱplainȱstatement”ȱofȱfactsȱrequiredȱbyȱtheȱFederalȱRulesȱofȱCivilȱ

Procedure,14ȱ Plaintiffȱ requiresȱ theȱCourtȱ toȱ scourȱ aȱ poorlyȬcopied,ȱ 45Ȭpageȱ “Certifiedȱ

ForensicȱLoanȱAudit”ȱ inȱanȱattemptȱ toȱdiscernȱ theȱbasicȱ factsȱofȱhisȱcase.ȱ ȱThisȱaloneȱ

wouldȱ beȱ sufficientȱ forȱ dismissal.15ȱ ȱ However,ȱ theȱ Courtȱ isȱ equallyȱ concernedȱ byȱ

Plaintiff’sȱattemptȱtoȱincorporateȱsuchȱanȱ“audit,”ȱwhichȱisȱmoreȱthanȱlikelyȱtheȱproductȱ

ofȱ “charlatansȱwhoȱ preyȱ uponȱ peopleȱ inȱ economicallyȱ direȱ situation,”ȱ ratherȱ thanȱ aȱ

legitimateȱrecitationȱofȱPlaintiff’sȱfactualȱallegations.16ȱȱAsȱoneȱbankruptcyȱjudgeȱbluntlyȱ

explained,ȱ“[theȱCourt]ȱisȱquiteȱconfidentȱthereȱisȱnoȱsuchȱthingȱasȱaȱ‘CertifiedȱForensicȱ

LoanȱAudit’ȱorȱaȱ ‘certifiedȱforensicȱauditor.’”17ȱ ȱInȱfact,ȱtheȱFederalȱTradeȱCommissionȱ

hasȱ issuedȱaȱ“ConsumerȱAlert”ȱ regardingȱ suchȱ“ForensicȱLoanȱAudits.”18ȱ ȱTheȱCourtȱ

willȱ not,ȱ inȱ goodȱ conscience,ȱ considerȱ anyȱ factsȱ recitedȱ byȱ suchȱ aȱ questionableȱ

authority.19ȱȱȱ

                                                                                                                                                                                                    
introduceȱaȱpertinentȱdocumentȱasȱpartȱofȱhisȱpleading,ȱaȱdefendantȱmayȱintroduceȱtheȱexhibitȱasȱpartȱofȱ
hisȱmotionȱattackingȱtheȱpleading.ȱȱSeeȱInȱreȱTheragenicsȱCorp.ȱSec.ȱLitig.,ȱ105ȱF.ȱSupp.ȱ2dȱ1342,ȱ1348ȱ(N.D.ȱ
Ga.ȱ2000).ȱȱBecauseȱthisȱdocumentȱwasȱattachedȱtoȱPlaintiff’sȱComplaintȱinȱhisȱSecondȱAction,ȱDemilioȱv.ȱ
CitizensȱHomeȱLoans,ȱInc.,ȱ3:12ȬCVȬ52,ȱDoc.ȱ1Ȭ1ȱatȱ9ȱ(M.D.ȱGa.ȱApr.ȱ25,ȱ2012),ȱandȱbecauseȱtheȱPlaintiffȱdoesȱ
notȱcontestȱ theȱaudit’sȱauthenticity,ȱ theȱCourtȱconcludesȱ thatȱ thisȱ isȱ theȱ“securitizationȱaudit”ȱPlaintiffȱ
referencesȱinȱhisȱComplaint.ȱȱȱ
14ȱSeeȱFed.ȱR.ȱCiv.ȱP.ȱ8(a)(2).ȱ
15ȱFidelȱv.ȱDeutscheȱBankȱNat’lȱTrustȱCo.,ȱNo.ȱC10Ȭ2094ȱRSL,ȱ2011ȱWLȱ2436134,ȱatȱ*1ȱ(W.D.ȱWash.ȱJuneȱ14,ȱ
2011).ȱ
16ȱInȱreȱNorwood,ȱ2010ȱWLȱ4642447,ȱatȱ*2.ȱ
17ȱId.ȱ
18ȱId.ȱatȱ*2ȱn.2;ȱseeȱ(Mar.ȱ2010),ȱhttp://www.consumer.ftc.gov/articles/0130ȬforensicȬloanȬaudits.ȱȱTheȱStateȱ
ofȱCaliforniaȱDepartmentȱofȱRealȱEstateȱ issuedȱaȱsimilarȱalertȱentitledȱFraudȱWarningȱRegardingȱForensicȱ
LoanȱAuditsȱ(Feb.ȱ2010),ȱhttp://www.dre.ca.gov/Consumers/ConsumerAlerts.html.ȱ
19ȱ See,ȱ e.g.,ȱ Fidel,ȱ 2011ȱWLȱ 2436134,ȱ atȱ *1ȱ (disregardingȱ aȱ “SecuritizationȱAuditȱ andȱ Forensicȱ Audit”ȱ
attachedȱasȱexhibitsȱ toȱplaintiff’sȱcomplaint);ȱaccordȱHewettȱv.ȱShapiroȱ&ȱ Ingle,ȱNo.ȱ1:11CV278,ȱ2012ȱWLȱ
1230740,ȱatȱ*4,ȱn.4ȱ(M.D.N.C.ȱApr.ȱ12,ȱ2012)ȱ(discussingȱvariousȱ“audits”ȱandȱnotingȱthatȱsuchȱdocumentsȱ
“confirmȱtheȱemptyȱgimmickeryȱofȱtheseȱtypesȱofȱclaims.”).ȱ
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Withoutȱ Plaintiff’sȱ securitizationȱ audit,ȱ hisȱ pleadingsȱ areȱ reducedȱ toȱ theȱ

PromissoryȱNote,ȱtheȱSecurityȱDeed,ȱaȱquitclaimȱdeed,ȱandȱaȱ“[t]hreadbareȱrecitalȱofȱtheȱ

elementsȱofȱaȱcauseȱofȱaction,ȱsupportedȱbyȱmereȱconclusoryȱstatements.”20ȱ ȱTheȱCourtȱ

construesȱtheseȱremainingȱsourcesȱinȱtheȱlightȱmostȱfavorableȱtoȱPlaintiffȱandȱfindsȱthemȱ

insufficientȱtoȱstateȱaȱclaimȱforȱrelief.ȱȱȱ

Inȱ hisȱ Complaint,ȱ Plaintiffȱ presentsȱ threeȱ separateȱ mechanismsȱ toȱ quietȱ titleȱ

underȱGeorgiaȱ law,ȱstatingȱ thatȱheȱ“desiresȱandȱ isȱentitledȱ toȱaȱ judicialȱdeclarationȱ…ȱ

quietingȱtitleȱ inȱ[him]ȱasȱofȱtheȱdateȱonȱwhichȱtheȱ loanȱtransactionȱwasȱconsummated.ȱȱ

Titleȱ shallȱ beȱ titledȱ antȱ [sic]ȱ vestedȱ inȱ theȱ Petitionerȱ forȱ violationȱ ofȱ theȱ lawȱ ofȱ thisȱ

state.”21ȱ ȱHowever,ȱ Plaintiffȱ failsȱ toȱ provideȱ anyȱ informationȱ regardingȱ anyȱ allegedȱ

violationsȱofȱ stateȱ law.ȱ ȱMoreover,ȱPlaintiffȱ failsȱ toȱallegeȱ (1)ȱ theȱmeansȱbyȱwhichȱheȱ

claimsȱtoȱholdȱfreeȱandȱclearȱtitleȱtoȱtheȱLoganvilleȱparcel;ȱ(2)ȱhowȱandȱinȱwhatȱmannerȱ

theȱsecurityȱinstrumentsȱinȱfavorȱofȱtheȱDefendantsȱareȱ“void”22;ȱ(3)ȱwhatȱtheȱnatureȱofȱ

theȱpurportedȱcloud(s)ȱonȱsaidȱtitleȱare;ȱor,ȱ(4)ȱwhoȱtheȱpurportedȱadverseȱclaimantsȱareȱ

andȱ theȱ source(s)ȱ ofȱ theirȱ “adverse”ȱ claims.ȱ ȱWithoutȱ thisȱ essentialȱ information,ȱ theȱ

Courtȱ cannotȱ makeȱ aȱ “reasonable”ȱ inferenceȱ thatȱ Defendantsȱ areȱ liableȱ forȱ anyȱ

misconduct.23ȱȱInȱfact,ȱcoupledȱwithȱPlaintiffs’ȱpriorȱlegalȱproceedings,ȱtheseȱdocumentsȱ

tendȱ toȱ establishȱAuroraȱ Bank’sȱ rightfulȱ ownershipȱ ofȱ theȱ Loganvilleȱ parcel.ȱ ȱ Thus,ȱ

                                                             
20ȱIqbal,ȱ556ȱU.S.ȱatȱ663.ȱ
21ȱ[Doc.ȱ1Ȭ1ȱatȱ6].ȱ
22ȱId.ȱ
23ȱSeeȱid.ȱatȱ678.ȱ
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Plaintiff’sȱComplaintȱmustȱbeȱDISMISSEDȱforȱfailureȱtoȱstateȱaȱclaimȱuponȱwhichȱreliefȱ

canȱbeȱgranted.24  ȱ

Forȱallȱpracticalȱpurposes,ȱtheȱaboveȱanalysisȱconcludesȱtheȱCourt’sȱconsiderationȱ

ofȱDefendants’ȱMotionȱ toȱDismiss.ȱ ȱHowever,ȱtheȱCourtȱnotesȱthatȱ ifȱ itȱcouldȱconsiderȱ

theȱadditionalȱfactsȱandȱattachmentsȱpresentedȱinȱtheȱparties’ȱsupplementalȱbriefsȱtoȱtheȱ

instantȱMotion,ȱPlaintiff’sȱactionȱwouldȱbeȱbarredȱbyȱtheȱdoctrineȱofȱresȱjudicataȱbasedȱonȱ

hisȱpriorȱwrongfulȱforeclosureȱactionȱinȱthisȱCourt.ȱȱOfȱcourse,ȱthisȱconclusionȱisȱlimitedȱ

toȱtheȱparties’ȱallegationsȱ inȱ theȱpresentȱcase,ȱandȱ thisȱanalysisȱ inȱnoȱwayȱdictatesȱ theȱ

Court’sȱconsiderationȱofȱanyȱnewȱcauseȱofȱactionȱwithȱdistinctȱorȱadditionalȱfacts.ȱ

CONCLUSIONȱ

ȱ Forȱ theȱ foregoingȱ reasons,ȱ theȱCourtȱGRANTSȱDefendants’ȱMotionȱ toȱDismissȱ

[Doc.ȱ 4],ȱ andȱ PlaintiffȱDemilio’sȱComplaintȱ isȱDISMISSEDȱwithȱ prejudiceȱ asȱ toȱ allȱ

Defendantsȱforȱfailureȱtoȱstateȱaȱclaimȱuponȱwhichȱreliefȱmayȱbeȱgranted.25ȱȱDefendants’ȱ

remainingȱMotionsȱtoȱStrikeȱ[Docs.ȱ14ȱandȱ32]ȱareȱTERMINATEDȱasȱMOOT.ȱ

SOȱORDERED,ȱthisȱ29thȱdayȱofȱJanuary,ȱ2013.ȱ

S/ȱȱC.ȱAshleyȱRoyalȱ
C.ȱASHLEYȱROYAL,ȱCHIEFȱJUDGEȱ
UNITEDȱSTATESȱDISTRICTȱCOURTȱ

BBP/lmhȱ
                                                             
24ȱThisȱ rulingȱ shouldȱcomeȱ asȱnoȱ surpriseȱ toȱPlaintiffȱconsideringȱhisȱResponseȱ toȱ theȱ instantȱMotion,ȱ
whereinȱheȱstatesȱthatȱ“[i]nȱtheȱeventȱtheȱCourtȱdeniesȱDefendants’ȱMotionȱ[toȱDismiss],ȱtheȱCourtȱandȱallȱ
Partiesȱcanȱ expectȱ thatȱPlaintiffȱwillȱ immediatelyȱ seekȱ toȱ fileȱ anȱAmendedȱComplaintȱwithȱ additionalȱ
detail.”ȱ[Doc.ȱ11ȱatȱ9,ȱn.5].ȱ
25ȱTheȱCourtȱdeclinesȱtoȱprovideȱanyȱotherȱreliefȱtoȱDefendantsȱinȱtheȱpresentȱOrderȱasȱneitherȱsideȱhasȱ
sufficientlyȱaddressedȱDefendants’ȱrequestsȱforȱattorney’sȱfees,ȱcosts,ȱandȱsanctions.ȱȱȱ


