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INȱTHEȱUNITEDȱSTATESȱDISTRICTȱCOURTȱFORȱTHEȱ
MIDDLEȱDISTRICTȱOFȱGEORGIAȱ

ATHENSȱDIVISIONȱ
ȱ
JOHNȱTOWNSȱandȱPAMELAȱȱ :ȱ
TOWNS,ȱ :ȱ

:ȱ
Plaintiffs,ȱ ȱ ȱ ȱ :ȱ

:ȱ
v.ȱ ȱ ȱ ȱ ȱ ȱ :ȱ ȱ ȱ

:ȱ No.ȱ3:12ȬCVȬ142ȱ(CAR)ȱ
WELLSȱFARGOȱBANK,ȱN.A.,ȱd/b/aȱ :ȱ
WELLSȱFARGOȱHOMEȱMORTGAGEȱ :ȱ
d/b/aȱAMERICA’SȱSERVICINGȱȱ :ȱ
COMPANYȱandȱU.S.ȱBANCORPȱȱ :ȱ ȱ
d/b/aȱU.S.ȱBANK,ȱNATIONALȱ :ȱ
ASSOCIATION,ȱ :ȱ ȱ

:ȱ
Defendants.ȱ :ȱ

___________________________________ȱȱ:ȱ
ȱ

ORDERȱ

BeforeȱtheȱCourtȱisȱDefendantsȱWellsȱFargoȱHomeȱMortgage,ȱaȱdivisionȱofȱWellsȱ

FargoȱBank,ȱN.A.ȱ(“WellsȱFargo”)ȱandȱU.S.ȱBank,ȱN.A.’sȱ(“U.S.ȱBank”)ȱstatusȱreportȱthatȱ

theȱCourtȱ construesȱ asȱ aȱMotionȱ toȱDismissȱ [Doc.ȱ 11].ȱ ȱOnȱ Juneȱ 21,ȱ 2013,ȱ theȱCourtȱ

permittedȱPlaintiffsȱ JohnȱandȱPamelaȱTownsȱ toȱ fileȱaȱ responseȱ toȱDefendants’ȱ filing.1ȱȱ

Plaintiffs,ȱhowever,ȱdidȱnotȱrespond,ȱandȱ theȱ timeȱ inȱwhichȱ toȱdoȱsoȱhasȱexpired.ȱ ȱAsȱ

discussedȱbelow,ȱbecauseȱtheȱGeorgiaȱSupremeȱCourtȱinȱYouȱv.ȱJ.P.ȱMorganȱChaseȱBank,ȱ

N.A.ȱ(hereinafterȱ“YouȱII”),2ȱhasȱheldȱthatȱ“[u]nderȱcurrentȱGeorgiaȱlaw,ȱtheȱholderȱofȱaȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
1ȱ[Doc.ȱ12].ȱ
2ȱNo.ȱS13Q0040,ȱ2013ȱWLȱ2152562,ȱatȱ*6ȱ(Ga.ȱMayȱ20,ȱ2013)ȱ(hereinafterȱ“YouȱII”).ȱ
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deedȱtoȱsecureȱdebtȱ isȱauthorizedȱtoȱexerciseȱtheȱpowerȱofȱsaleȱ inȱaccordanceȱwithȱtheȱ

termsȱofȱtheȱdeedȱevenȱifȱitȱdoesȱnotȱalsoȱholdȱtheȱnoteȱorȱotherwiseȱhaveȱanyȱbeneficialȱ

interestȱ inȱ theȱdebtȱobligationȱunderlyingȱ theȱdeed,”3ȱDefendantsȇȱMotionȱ toȱDismissȱ

[Doc.ȱ11]ȱisȱGRANTED.ȱ

InȱitsȱFebruaryȱ1,ȱ2013ȱOrder,ȱtheȱCourtȱdismissedȱallȱofȱPlaintiffs’ȱclaims,ȱexceptȱ

theȱwrongfulȱ foreclosureȱandȱattorney’sȱ feesȱ claims.4ȱ ȱPlaintiffs’ȱwrongfulȱ foreclosureȱ

claimȱallegedȱthatȱDefendants,ȱwhoȱheldȱtheȱsecurityȱdeedȱtoȱtheȱsubjectȱproperty,ȱwereȱ

notȱauthorizedȱ toȱ forecloseȱbecauseȱ theyȱalsoȱdidȱnotȱholdȱ theȱpromissoryȱnote.ȱ ȱTheȱ

Courtȱ acknowledgedȱ thatȱ ourȱ sisterȱ courtȱ inȱ Youȱ v.ȱ J.P.ȱ Morganȱ Chaseȱ Bank,ȱ N.A.ȱ

(hereinafterȱ“YouȱI”),5ȱwasȱrecentlyȱconfrontedȱwithȱtheȱsameȱlegalȱissueȱandȱrecognizedȱ

theȱ splitȱ ofȱ bindingȱ authorityȱ onȱ thisȱ issue.6ȱ ȱ Theȱ courtȱ consequentlyȱ certifiedȱ theȱ

followingȱquestions7ȱtoȱtheȱGeorgiaȱSupremeȱCourt:ȱȱ

(1) Canȱ theȱ holderȱ ofȱ aȱ securityȱ deedȱ beȱ consideredȱ toȱ beȱ aȱ securedȱ
creditor,ȱsuchȱthatȱtheȱdeedȱholderȱcanȱinitiateȱforeclosureȱproceedingsȱ
onȱ residentialȱ propertyȱ evenȱ ifȱ itȱ doesȱ notȱ alsoȱ holdȱ theȱ noteȱ orȱ
otherwiseȱ haveȱ anyȱ beneficialȱ interestȱ inȱ theȱ debtȱ obligationȱ
underlyingȱtheȱdebt?ȱ
ȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
3ȱId.ȱatȱ*6.ȱ
4ȱ[Doc.ȱ10].ȱ
5ȱ1:12ȬcvȬ202ȬJECȬAJBȱ(N.D.ȱGa.ȱSept.ȱ7,ȱ2012)ȱ(“YouȱI”).ȱ
6ȱId.,ȱDoc.ȱ15ȱatȱ10Ȭ15.ȱ
7ȱTheȱ courtȱ alsoȱ certifiedȱ aȱ thirdȱquestionȱ inȱ theȱ eventȱ thatȱ theȱGeorgiaȱ SupremeȱCourtȱ answeredȱ theȱ
secondȱ questionȱ inȱ theȱ affirmative.ȱ ȱYouȱ I,ȱ 1:12ȬcvȬ202ȬJECȬAJB,ȱDoc.ȱ 16ȱ atȱ 2.ȱ ȱHowever,ȱ becauseȱ theȱ
Georgiaȱ SupremeȱCourtȱ answeredȱ questionȱ twoȱ inȱ theȱ negative,ȱ itȱwasȱ unnecessaryȱ forȱ theȱ courtȱ toȱ
answerȱtheȱthirdȱquestion.ȱȱYouȱII,ȱ2013ȱWLȱ2152562,ȱatȱ*6.ȱ
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(2) DoesȱO.C.G.A.ȱ §ȱ 44–14–162.2(a)ȱ requireȱ thatȱ theȱ securedȱ creditorȱ beȱ
identifiedȱinȱtheȱnoticeȱprescribedȱbyȱthatȱstatute?8ȱ

ȱ
Whenȱ theȱ Courtȱ originallyȱ consideredȱ Defendants’ȱ motionȱ toȱ dismiss,ȱ theȱ

GeorgiaȱSupremeȱCourtȱhadȱnotȱyetȱansweredȱtheseȱcertifiedȱquestions.ȱȱAsȱaȱresult,ȱtheȱ

Courtȱ deniedȱ Defendants’ȱ motionȱ withoutȱ prejudiceȱ asȱ toȱ Plaintiffs’ȱ wrongfulȱ

foreclosureȱandȱattorney’sȱfeesȱclaimsȱpendingȱtheȱGeorgiaȱSupremeȱCourt’sȱresolutionȱ

ofȱ theȱ certifiedȱ questions.ȱ ȱ Theȱ Courtȱ alsoȱ administrativelyȱ closedȱ theȱ actionȱ andȱ

instructedȱtheȱparties,ȱinȱpart,ȱtoȱpromptlyȱsubmitȱaȱstatusȱreportȱnotifyingȱtheȱCourtȱofȱ

theȱGeorgiaȱSupremeȱCourt’sȱdecision.ȱ

OnȱMayȱ20,ȱ2013,ȱ theȱGeorgiaȱSupremeȱCourtȱenteredȱ judgmentȱ inȱresponseȱ toȱ

theȱ certifiedȱquestions.ȱ ȱTheȱ courtȱ answeredȱ theȱ firstȱquestionȱ inȱ theȱ affirmativeȱ andȱ

statedȱ“[u]nderȱcurrentȱGeorgiaȱlaw,ȱtheȱholderȱofȱaȱdeedȱtoȱsecureȱdebtȱisȱauthorizedȱtoȱ

exerciseȱtheȱpowerȱofȱsaleȱinȱaccordanceȱwithȱtheȱtermsȱofȱtheȱdeedȱevenȱifȱitȱdoesȱnotȱ

alsoȱ holdȱ theȱ noteȱ orȱ otherwiseȱ haveȱ anyȱ beneficialȱ interestȱ inȱ theȱ debtȱ obligationȱ

underlyingȱtheȱdeed.”9ȱȱTheȱcourtȱansweredȱtheȱsecondȱquestionȱinȱtheȱnegative,ȱi.e.,ȱtheȱ

securedȱcreditorȱisȱnotȱrequiredȱtoȱbeȱidentifiedȱinȱtheȱnoticeȱrequiredȱbyȱO.C.G.A.ȱ§ȱ44–

14–162.2,ȱsoȱlongȱasȱtheȱnoticeȱ“‘include[s]ȱtheȱname,ȱaddress,ȱandȱtelephoneȱnumberȱofȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
8ȱYouȱI,ȱ1:12ȬcvȬ202ȬJECȬAJB,ȱDoc.ȱ16ȱatȱ2.ȱ
9ȱYouȱII,ȱ2013ȱWLȱ2152562ȱatȱ*6.ȱȱ
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theȱindividualȱorȱentityȱwhoȱshallȱhaveȱfullȱauthorityȱtoȱnegotiate,ȱamend,ȱandȱmodifyȱ

allȱtermsȱofȱtheȱmortgageȱwithȱtheȱdebtor.’”10ȱȱȱ

Inȱ lightȱofȱ theȱGeorgiaȱSupremeȱCourt’sȱholdingȱ inȱYouȱ II,ȱ theȱCourtȱ findsȱ thatȱ

Defendantsȱwereȱauthorizedȱtoȱforecloseȱonȱtheȱsubjectȱpropertyȱandȱexerciseȱtheȱpowerȱ

ofȱ saleȱ byȱ virtueȱ ofȱ holdingȱ theȱ securityȱ deedȱ atȱ theȱ timeȱ ofȱ theȱ foreclosure.ȱȱ

Consequently,ȱPlaintiffs’ȱwrongfulȱforeclosureȱandȱattorney’sȱfeesȱclaimsȱfailȱasȱaȱmatterȱ

ofȱ lawȱ andȱ Defendants’ȱ Motionȱ toȱ Dismissȱ [Doc.ȱ 11]ȱ isȱ GRANTED.ȱ ȱ Plaintiffs’ȱ

ComplaintȱisȱDISMISSEDȱinȱitsȱentirety.ȱ

SOȱORDERED,ȱthisȱ17thȱdayȱofȱJuly,ȱ2013.ȱ

S/ȱȱC.ȱAshleyȱRoyalȱ
C.ȱASHLEYȱROYALȱ
UNITEDȱSTATESȱDISTRICTȱJUDGEȱ

LMHȱ
ȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
10ȱId.ȱ(quotingȱO.C.G.A.ȱ§ȱ44–14–162.2ȱ(emphasisȱinȱoriginal)).ȱȱȱ


