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IN THE UNI TED STATES DI STRI CT COURT
THE M DDLE DI STRI CT OF GECRG A
COLUMBUS Di VI SI ON

CARLTON GARY, *
Petitioner, *
V. *
CASE NO. 4:97-Cv-181 (CDL)
DERRI CK SCHOFI ELD, Warden, *
Respondent . *
ORDER

Petitioner has filed a Mtion for Funds to Pay Experts at
Cl enency Hearing. For reasons discussed below, this notion is
deni ed.

According to Petitioner, the Georgia Board of Pardons and Parol e
(“Board”) has scheduled a clenency hearing for Decenber 14, 2009.
At this hearing, Petitioner seeks $500. 00 because he “would like to
present . . . expert testinony fromDr. Thomas David regarding his
opi ni ons concerning a bite mark nol d made of a bite mark found on the
| eft breast of Janet Cofer, one of the individuals believed to be a
victim of the so-called ‘Colunbus Stocking Strangler.”” (Mt. for
Funds to Pay Experts at Cenency H'’'g 2). Petitioner also seeks
$2000.00 in order to present the testinony of Roger Morrison.
M. Morrison would provide testinony about the “senen sanple found
on the abdomen of Ms. Martha Thurnond, one of the victins in this

case.” (Modt. for Funds to Pay Experts at Cenency H'g 4).
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In Harbison v. Bell, 129 S. C. 1481 (2009), the United States
Suprene Court recently held that 18 U.S.C. §8 3599 (a)(2) “authorizes
federally appointed counsel to represent their clients in state
cl emency proceedings and entitles them to conpensation for that
representation.” 1d. at 1491. During this representation, federally
appoi nt ed counsel may request the Court to pay for necessary experts.
18 U.S.C. § 3599(f) governs such requests and provides as follows:

Upon a finding that investigative, expert, or other

services are reasonably necessary for the representation

of the defendant, whether in connection wth issues

relating to guilt or the sentence, the court may aut hori ze

the defendant’s attorneys to obtain such services on

behal f of the defendant and, if so authorized, shall order
t he paynment of fees and expenses therefor under subsection

(9).

The Eleventh Circuit Court of Appeals has explained that
“[a]l t hough we have not anal yzed the term*reasonably necessary,’ the
Fifth Grcuit has held that the statute requires the defendant to
denonstrate a “substantial need” for the requested assistance.”
United States v. Brown, 441 F. 3d 1330, 1364 (11th Gr. 2006) (quoting
Riley v. Dretke, 362 F.3d 302, 307 (5th Gir. 2000)).

In this case, Petitioner has not shown a substantial need to
have these two experts testify at his clenmency hearing. Petitioner
essentially seeks torelitigate issues that were litigated at | ength
inthis Court and presented to the United States Court of Appeals for
the Eleventh Circuit. One district court that recently considered

a simlar request explained that “clenency is not a. . . forumin




which to relitigate issues that have been already considered
extensively and thoroughly by the state and federal courts.” Wod
v. Thaler, No. A-09-CA-789-SS, 2009 U S Dist. LEXIS 103787 at *15
(W D. Tex. Nov. 6, 2009).

In this case, the Court initially authorized Petitioner to
expend up to $1,500.00 for the purposes of having Dr. Thonmas David
exam ne the bite mark nold in question. R at 158). Thereafter,
Petitioner determ ned that $1,500.00 was not enough and he requested
“that the Court, pursuant to the authority of 28 U S.C. 848(q)(9)}?,
aut hori ze paynent for Dr. David s tinme and expenses in an anount up
to a total of $7,000.00, to include hearing preparation and
testinmony.” R at 176). The Court granted Petitioner’s notion and
then held an evidentiary hearing on February 14, 2007 at which
Dr. David presented extensive testinony “regarding his opinions
concerning a bite mark nold made of a bite mark found on the |eft
breast of Janet Cofer.” (Mt. for Funds to Pay Experts at C enency
H'g 2). This is the sane testinony that Petitioner w shes to have
Dr. David present again at the clenmency hearing. However, it is
al ready set out in the record.

The sane can be said for Roger Morrison. Petitioner requested
the appointnment of an expert regarding the senmen evidence on

Cct ober 27, 2000 and the Court granted his request on Novenber 8,

121 U.S.C. 8 848 (q) contained identical |anguage to 18 U.S.C. § 3599
(f) and controlled the requests for investigative and expert services prior
to the adoption of 18 U.S.C. 8 3599 (f) in 2006.
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2000. R at 42, 43). Thereafter, the Court held an evidentiary
heari ng at which Roger Morrison was allowed to provide his opinions
about the “then recently di scovered work papers of the test of a neat
(undiluted) senmen sanmple found on the abdonmen of M. Martha
Thurnmond.” (Mot. for Funds to Pay Experts at Clenmency H’'g 4). This
is the sane testinony that Petitioner seeks to have M. Morrison
repeat for the Board. However, it is already part of the record.
This Court has already reviewed the opinions and testinony of
Dr. David and those of M. Morrison and ruled against Petitioner.
The United States Court of Appeals for the Eleventh G rcuit upheld
this ruling and the United States Suprene Court denied Petitioner’s
Petition for Wit of Certiorari. This Court “cannot condone the
continual, repeated outflow of taxpayer funds to relitigate natters
whi ch [Petitioner] has already been given a full and fair opportunity
to litigate.”> Wod, 2009 U S Dst LEXIS at *19. Mor eover, the
Court finds that “the funds requested cannot be considered
‘reasonably necessary’ to [Petitioner’s] clenmency proceedings, as
they are requested only to present to the Board . . . issues that
have been neti cul ously consi dered by nunerous courts.” 1d. Finally,

if Petitioner wishes to present these experts’ opinions to the Board,

2As the Eleventh Circuit stated, for the past 22 years, Petitioner has
had “every possible |egal avenue available to himto obtain a new trial.
In all, his convictions and death sentence have been reviewed on at | east
ten separate occasions. In each instance, he has been denied relief.” Gary
v. Hall, 558 F.3d 1229, 1231 (11th G r. 2009).
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they are already in the record, and the transcribed testinony can be
presented without the need to authorize additional funds.
Accordingly, petitioner’s Mtion for Funds to Pay for Experts
at Clenency Hearing is denied.
I T IS SO ORDERED, this 11th day of Decenber, 2009.
S/Cay D. Land

CLAY D. LAND
UNI TED STATES DI STRI CT JUDGE




