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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF GEORGIA
COLUMBUS DIVISION
KENNETH MCGEE,
Paintiff,
V. X CASENO.: 4:08-CV-60(WLS)

COCA COLA BOTTLING COMPANY
CONSOLIDATED,

Defendant.

ORDER

Presently pending before the Court is Delient’'s Motion for Summary Judgment. (D¢c.

20). For the following reasons, DefendanWktion for Summary Judgment (Doc. 20)|is

GRANTED.

PROCEDURAL HISTORY

Plaintiff, a black male, filed his Compldiagainst Defendant, his employer, on May {13,
2008. (Doc. 1). Count I alleges race discriminatiomiolation of Title MI of the Civil Rights
Act of 1964, 42 U.S.C. § 2000 seqg. (Doc. 1 at 1 1, 18-22). There is no Count Ifee
generally Doc. 1). Count lll asserts retdl@n in violation of 42 U.S.C. § 2000¢t, seq. (Doc. 1

at 1 23-25). Count IV assertegligent retention and supervision. (Doc. 1 at {1 26-31). Gount

1Y)

V alleges intention infliction okemotional distress. (Doc. 1 §ff 32-35). Count VI claim
punitive damages. (Doc. 1 at 138). Count VIl claims attornéyfees and expenses. (Dod 1
at 1 39-40). Attached tthe Complaint are Plaintiff's September 13, 2007 EEOC Charge of

Discrimination (Doc. 1-3) and February 2808 EEOC Right to Sue Letter (Doc. 1-4).
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On July 27, 2009, the Parties tila Stipulation of Dismissaggreeing to dismiss wit

N

prejudice Count IV — for negligent retentiondasupervision — and Count V — for intentiopal

infliction of emotional distress(Doc. 16). The Court approvéekde Stipulation of Dismissal by

Order of July 29, 2009. (Doc. 16-2). The remairglaams in dispute are thus Counts I, IlI,
and VII, which assert Title VII discrimination and retaliation and request punitive damag

attorney’s fees and expenses.

Defendant filed its Motion for Summary Judgment on October 28, 2009. (Dod

Because Plaintiff is represented by legal counseprocse notice of the filng of a dispositive

motion was issued by the Courthe version of the Local Ridan effect onOctober 28, 2009

bs and

20).

provided Plaintiff with twenty (20) day$o respond to Defendant's Motion for Summary

Judgment. M.D. Ga. Local R. 7 (2009). Thperiod expired on November 17, 2009, with

response being filed by Plaintiff Sde generally Docket).

After a span of approximately nine (9)onths, during which time Plaintiff filed np

response, the Court, citing Elwh Circuit precedércautioning against pushiing litigants for

their counsel’s errorg.g., Solaroll Shade and Shutter Corp. v. Bio-Energy Sys., 808 F.2d

1130, 1132 (11th Cir. 1986), ordered Rtdf to file a Respnse within fourteeiil4) days of thg
August 26, 2010 Order. (Doc. 22). The Coureafically noticed PRAintiff that “[s]aid
Response shall comply with the Federal Rule€iwll Procedure and the current Local Ruleg
this Court, including Local Rules 7.4 and 56.” (Doc. 22 at 3).

Plaintiff filed his Response on the déad date, September 9, 2010. (Doc. 2
Although the document was erroneously filed, ppting the Clerk of Court to provide notic
that refiling was necessary (Doc. 24), the Coutérmad an Order on the Docket stating that

Response was accepted as timely and proviDefgndant a deadline of September 23, 201]
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which to file a Reply. (Dockeat 09/10/2010). Plaintiff rééd his Response on September

2010. (Doc. 25). Defendant filed a Reply oa tieadline date, September 23, 2010. (Doc. 26).

The instant Motion for Summary Judgment (Doc. 20) is falg briefed and ripe fol
ruling.

FACTUAL SUMMARY

Introduction

The following summary of relevant facts caimis the undisputed facts derived from b
(i) the Complaint (Doc. 1) and Defendant’'s AnsW@oc. 6), and (ii) Defendant’s Statement
Material Facts Over Which There is No riténe Dispute (Doc. 20-5) that was submit
pursuant to Local Rule 56. Because Plaintiff failed to submit any response to Defend
Statement of Material Facts, all of Defendargtated material facts that find support in
record are deemed admittedWhere relevant, the followinéactual summary also contai

undisputed and disputed facts derived from tleagihgs, the discoverynd disclosure materia

pth
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on file, and any affidavits submitted, all of whi@are construed in a light most favorable] to

Plaintiff as the nonmoving partySee Celotex Corp. v. Catretd77 U.S. 317, 322-23 (1989);

Fed. R. Civ. P. 56.

[l. Relevant Facts

Plaintiff, Kenneth McGee, ia black male United States citizand resident of Georgig.

(Compare Doc. 1 at f 6with Doc. 16 at  6). Defendant, Coca Cola Bottling Comgany

Consolidated, operates in Columbus, Georgia meets the definition of an “employer” f

Title VII purposes. Compare Doc. 1 at § Tith Doc. 16 at § 7). Defendant employs more t

Seenfradiscussion of Local Rule 56.
Seeinfra discussion of Local Rule 56.
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100 persons and is engaged inirdustry affecting commerce.C¢mpare Doc. 1 at § 8nith
Doc. 16 at { 8).

Defendant’s policy is not to discriminate against its employees and to promote § work
environment free of discrimination. (Doc. -80at § 3). Defendant does not tolerpte
discrimination on the basis of racéDoc. 20-5 at § 3). If an grtoyee believes that he has bgen
discriminated against, Defendant’s policy disethe employee to contact his manager ¢r a
member of human resources. (Doc. 20-5 at § 3).

Plaintiff's employment aDefendant’s plant in Columbu&eorgia, began on November
30, 2005. (Doc. 20-5 at 1 1, 5, Zbmpare Doc. 1 at § 12vith Doc. 16 at § 12). Plaintiff

acknowledged receipt of Defendant’s handbook theluded the antiidcrimination policies

described above. (Doc. 20-5 aB;fDef.’s Ex. 5, Doc. 20-7 at ®ef.’s Ex. 12, Doc. 20-7 at 24
28). Defendant hired Plaintiff a&s Bulk Merchandiser, which &sn entry-leveposition. (Doc.
20-5 at Y 1compare Doc. 1 at § 12vith Doc. 16 at 1 12; Def.’s»E 4, Doc. 20-7 at 5). Asp
Bulk Merchandiser, Plaintiff wodl stock the shelves and fill diggs at Defendant’s customefs,
such as Publix. (Doc. 20-5 at § 2). Pldinvould go to the customer’s location, find the
product that was already there, and stockstieves and displays. (Doc. 20-5 at { 2).
Defendant has a job hierarchyitt plant in Columbus, Geomyi (Doc. 20-5 at § 5). At
the bottom of the job hierarchy is the entry-lgyesition of Bulk Merchandiser. (Doc. 20-5 af |
5). The next level up in the job hierarchy @ns two positions: Tele-Sell Representative pnd
Full Service Representative. (Doc. 20-5 at | Be Tele-Sell Representative is responsiblg for
delivering to and servicing smaller customers;hsas doctors’ or lawyers’ offices and sniall
stores like Blockbuster Video.(Doc. 20-5 at § 6). The HuService Representative |s

responsible for stocking vending machinegDoc. 20-5 at  6). While Full Servige




Representatives have little, &y, contact with customefsecause their duties only ent

stocking vending machines, Tele-Sell Representtinave direct contact with customers and

telephone sales, callingh@ meeting their customers to ensthat the customers are receivipg

the correct type and amount of product. (Doc. 20-5 at | 6).

In the summer of 2006, Pldiffi applied for and was promedl to the position of Full

Service Representative. (Doc. 20at § 4). As a Full Serme Representative, Plaintiff was

responsible for stocking vending machines antlecting money from the vending machin

(Doc. 20-5 at 7 4). Plaiiff would drive to thos vending machines in owé Defendant’s truckg

(Doc. 20-5 at 1 4). Plaintifivould stock machines in prisons, banks, schools, auto meg
shops, and similar businesses. (Pl.’s Aff., DR at 1 4). Every day, &htiff would talk with
customers about placement of new vending mashireplacement of old vending machines,
commission checks. (Pl.’s Aff., Doc. 23 at 1 4).

In Defendant’s job hierarchy, the next leatlove the co-equal positions of Full Sery
Representative and Tele-Sell Representativeos|-Cift Representative. (Doc. 20-5 at
The Cool-Lift Representative delivers produtdishome market storefcluding conveniencs

stores, drug stores, and independent gyocgtores. (Doc. 20-5 at T 7). Cool-L
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Representatives drive the producthe stores and meet with thire managers. (Doc. 20-5 at

7). Unlike Full Service Representatives, th@uol-Lift Representatives necessarily inter
with customers because vending macharesnot involved. (Doc. 20-5 at { 7).

The next level in the job hierarchy abo@eol-Lift Representati is Delivery Routg

Act

Specialist. (Doc. 20-5 at T 8). The DelivéRpute Specialist position combines all of the

responsibilities of the Full Sepe, Tele-Sell and @bl-Lift Representativepositions, plus ig




asked to fill in for the Pre-Sell Account Managkthe person holding that position is abse
(Doc. 20-5 at 1 8).

Finally, the highest level in &job hierarchy, before enteritige managerial jobs, is Pr
Sell Account Manager. (Doc. 2086 9 9). The Pre-Sell Accoultanager is required to mana
and sell to existing and prospective customersac(R0-5 at  9). Due these responsibilities

Defendant requires that applicants for fee-Sell Account Manager position have a pro

sales record, selling skills, and experience tivaly soliciting new and agting accounts. (Dod.

20-5 at § 9). Defendant alssirongly prefers applicants it experience in Defendant

conventional or home market distribution. (D@O-5 at 1 9). The BfSell Account Managdgr

position also requires strong trade knowledged ahe ability to effectively give salg
presentations. (Doc. 20-5 at 1 9). Additionadpplicants are required to have a proven g
record with professionaales experience at Defendant oamnother related industry. (Doc. 20
at 1 9). The Pre-Sell Account Manager position requires working with conveniencs
account owners and managers. (Doc. 20-5 at T 9).

A Pre-Sell Account Manager opening was pdsia May 4, 2007, and internal applica
were to submit their applications electronicallg the Internet. (Doc. 2B-at Y 10, 14; Def.’
Ex. 6, Doc. 20-7 at 7 to 8). Thmsting stated that the followirgkills and characteristics we
required or preferred:

Must have a proven sales record @bca-Cola Bottling Co. Consolidated
(CCBCC) or other related industry with professional sales experience preferred.

Must have successful selling skillsidca experience in aetely soliciting new
accounts & selling in new packageswn@roducts, promotions & additional
space.

Experience in Conventional or Home Mat at CCBCC disthution is strongly
preferred.
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Must have a strong record of excallemerchandising & quality control is
required. Knowledge of apmoriate displaying & spaceventory is strongly
preferred.

Must have basic Computer skills.

Must have excellent communiean skills and be able tavork with all levels of
management & route sales personnel. sMonaintain a professional image at
work & in the trade.

Must have experience in planningreparing & presenting effective sales
presentations.

Strong trade knowledge of various Comparoducts by size, type, package, and
wholesale prices is required.

Excellent prioritizing & decision-making skills are required. Must display strong
organizational and planning skills.

A candidate should have expaice in placing & writing orders.
A candidate must displaygaeat deal of enthusiasénhave a drive to succeed.

High School diploma or equivalent is require4 year college degree is preferred.
Additional sales training a¥ducation is also desired.

Must have an excellent safety record. d¥lbave a valid driver’s license with an
excellent driving record (A 7 year Mat¥ehicle Record will be reviewed).

(Def.’s Ex. 6, Doc. 20-7 at 7 to 8).
Plaintiff applied for the May 4, 2007 Pre-Sellddaint Manager position. (Doc. 20-5 af
10). Also applying for the position was Steve iy who is white. (Doc. 20-5 at { 6, 10).
Plaintiff and Steve Morris had been Full SeeviRepresentatives andchaever been Tele-Sqll
Representatives. (Doc. 20-5 at f 6). Whi&intiff had never worked as a Cool-Ljft
Representative (Doc. 20-5 at  7) or a Deliveoute Specialist (Doc. 20 at { 8), Morris hadl
worked both as a Cool-Lift Representative (D26-5 at { 7) and a Delivery Route Speciglist
(Doc. 20-5 at 1 8). Because Misrwas a Delivery Route Specialist at the time he applied fdr the

Pre-Sell Account Manager opening, he waplgng for the next position up in the jgb




hierarchy. (Doc. 20-5 at 1 10Plaintiff, on the other hand, wa Full Service Representatiye

when he submitted his application, and wasist attempting to skip over the Cool-L
Representative and Delivery Route Specighssitions by applying directly for the Pre-S

Account Manager position. (Doc. 20-5 at 1 10).

Although “[a]s a Full Service Representativielaintiff “talked to customers everydaly

[sic]” (Pl.’s Aff. at { 4), Plaintiff lacked angales experience with Bendant. (Doc. 20-5 at [{

11). Regarding outside sales epiperce, Plaintiff had made sales presentations to customer

Sales Associate at Home Depot in Columbuxr@ia, from June 199&® February 2001, and as

S as a

a Sales Associate at an MCI Retail kioskairbam’s Wholesale store from March to August

1997. (Def.’s Ex. 3, Doc. 20-7 at 2; Pl.’s Aff.a8). While employed with Defendant, Plain{iff

had only occupied the Bulk Merchandiser antl Barvice Representatiygositions. (Doc. 20-}
at 1 13). Morris, on the othband, had been a Delivery Route Sakst for Defendant for thre

years upon submitting his application for the Bedt Account Manager opening. (Doc. 20-5

ot

1%

at

1 13). Both his current Delivery Route Specialisdl @revious Cool-Lift Representative positigns

had provided Morris with customexperience. (Doc. 20-5 at  13). And as a Delivery R
Specialist, Morris had superignowledge of Defendant’s honmearket — the convenience, dry
and independent grocery stores — because he was responsible for knowing all of the 9

delivery positions. (Doc. 20-5 at | 13). Plaintiis a Bachelor of $nce degree in Busine

Management from the University of West Alakmm (Def.’s Ex. 3, Doc. 20-7 at 1). Moriis

3 Plaintiff's Affidavit asserts that an individuatamed Rodney Quesonall was promoted from H

Merchandiser directly to Pre-Sell Account Manager in 2d@6pite lacking any outside sales experience. (Pl's
at 11 5, 8). Plaintiff's Affidavit asserts that the Que#idaats show that Defendant “does not follow its policy 3
procedure.” (Pl.’s Aff. at § 6). The Court does not itrBthintiff's assertion, because the Court’s review of

pute

g,

ales and
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ulk
Aff.
nd

the

record shows no evidence regarding an individual named Rodney Quesonall or his alleged promotiankfom B

Merchandiser to Pre-Sell Account Manager in 2006. Plaintiff provides no citation to the portions of tthehrag
support these claims.

or




attended Chattahoochee Valley Community Colle&getwo years. (Downs Decl., Ex. 1, Ddc.

20-8 at 13).

Ronald Downs, who is white, is Defendantsrritory Sales Manager. (Doc. 20-5 af

15). Downs made the ultimate hiring decisiogameling the Pre-Sell é&count Manager opening.

(Doc. 20-5 at § 15). Downs hired Morris. (Doc.2@t T 15). Downs made the decision to hire

Morris based on Morris’s sales experience, experience at Defendant, experience with cu

nearly nine years of tenurettv Defendant, current position ibg just one level below the Pr

Sell Account Manager level in the job hiedhy, and recognition received from Morrig's

previous supervisors. (Doc. 20-5 at § 15).wide had reviewed Plaifits application. (Doc.

ptomers,

13
1

20-5 at 1 16). Plaintiff's application irdited only one-and-one-half years of tenure \ith

Defendant, no sales experience, and no expaxias a Cool-Lift Representative and Deliv
Route Specialist. (Doc. 20-5 at 1 16). Dowrts mibt believe that Plaintiff was as qualified
Morris for the Pre-Sell Account Magar opening. (Doc. 20-5 at  16).

On July 18, 2007, Plaintiff was informed that he was not promot€dmgare Doc. 1 at
1 13with Doc. 16 at § 13). Downs instructed Mdtkison, who is white and was Plaintiff
direct supervisor at the time, to tell Plaintiff that he lacked the necessary sales experienc
Pre-Sell Account Manager position. (Doc. 20-5fait6). Downs told Plaintiff that Plainti

should apply for positions that would give Ptdinthe sales experience needed for the Pre-

Account Manager position, such tme Tele-Sell Representativ€pol-Lift Representative, and

Delivery Route Specialist positions. (Doc. 2@&b Y 16). Plaintiffnever applied for thos
positions. (Doc. 20-5 at 7 17).
On September 13, 2007, Plaintiff filed his fIEEOC Charge of Bcrimination, alleging

race discrimination in the decision to not selgich for the Pre-Sell Account Manager open

S
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announced on May 4, 2007{Doc. 20-5 at  18ompare Doc. 1 at § 1@vith Doc. 16 at § 10)
Plaintiff received a Right to Sue Letter fronetBEOC shortly after February 13, 2008. (Dog
4). Plaintiff filed his Complaint agast Defendant on May 13, 2008. (Doc. 1).

On November 12, 2008, Plaintiff filed shisecond EEOC Charge of Discriminati

claiming that Defendant had retaliated againsirfff for the filing of Plaintiff's first EEOC

Charge of Discrimination. (Doc. 20-5 at  24PRlaintiff claimed that the inventory on His

delivery truck was inspected twice on one oamasn September 15, 2008, and that his ro
were longer than his co-workérsutes. (Doc. 20-5 at  2@ef.’'s Ex. 13, Doc. 20-7 at 29).
Defendant employs a number of internal auwdintrols to be certain that daily tru
inventory is accurate. (Doc. 20-5 at § 19).clEarorning, the warehouse initially checks
inventory of the side-load trucks. (Doc. 2@59 19). The trucks have overhead rolling dd

on the side of the vehicles and are loaded ahohded on the side instead of through the 1

(Doc. 20-5 at 1 19). After the warehouse checkdrilientory, and prior tdeparting the facility

in the morning, the route driver verifies the kunventory by comparinghe inventory with the
load sheet. (Doc. 20-5 at § 19pefendant also employs an imal audit requinment that the

Columbus branch must randomly double-checkkirinventories. (Doc20-5 at § 20). Th

random inventory check occurs each day & tperation. (Doc. 20-at § 20). Delivery

supervisors use playing cards with one of theiptagards marked with an “X.” (Doc. 20-5 a
20). The driver who pulls the playing card markeith the “X” is the driver whose vehicle
inventoried a second time. (Doc. 20-5 at I 20hus, by random chance, a route driver will
selected for the random invenyodouble-check. (Doc20-5 at  20).Plaintiff acknowledges

that other employees’ inventory is randorahecked a second time. (Doc. 20-5 at  20).
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Defendant’'s Columbus, Georgia branch Isas regular full-service routes, which gre

scheduled to run five days per week. (D28:5 at  21). In & summer and fall of 2008,

Plaintiff was primarily assignetb Route 504, which iknown as the “country route” or “Eufa

route.” (Doc. 20-5 af] 21). Plaintiff's mileage was ¢hhighest average mileage among k

Service Representative routes becausad in rural areas. (Doc. 20-5 at § 23).
In the spring and summer of 2008, Defentamiffice in Charlotte, North Caroling

changed all of the Full Service Representativea®uising a computer system called Vendw,

a

ull

L

Are.

(Doc. 20-5 at 1 22). The computer system, Whaas completely responsible for establishing

the new routes, used the following variablene@ating the new routemileage, stops, amou
of product needed in each vending machine prkywand several other objective factors. ([
20-5 at § 22). Defendant usdide objective computer system hopes that it would hel
Defendant be more efficient. (Doc. 20-5 at Y. 28pecifically, Defendantas trying to establis
an arrangement allowing the most deliveriebéomade with the least amount of labor ho
(Doc. 20-5 at T 22). All Full Service Represemedi routes during theummer and fall of 200
were established by the Vendware compgrogram. (Doc. 20-5 at | 22).

Defendant generally attempts to create @suthat result in approximately 50-hour wq

weeks. (Doc. 20-5 at § 23). From Augf608 to January 2009, Plaintiff averaged 10.67 h

Nt

OC.

—

UIr'S.

DUI'S

per day. (Doc. 20-5 at § 23) During this tiperiod, four of the route drivers average mpre

hours than Plaintiff, and only oreveraged fewer hours than Plaintiff. (Doc. 20-5 at
Plaintiff could have applied for other routeshié was disappointed with his routes, becg
several other routes were avalain 2008 and 2009. (Do20-5 at § 23). Plaintiff chose not

apply for any other routes. (Doc. 20-5 at  23).
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DISCUSSION

Summary Judgment Standard

Under Fed. R. Civ. P. 56, summary judgment is proper “if the pleadings, depos
answers to interrogatories, and admissions on Gbgther with the affidavits, if any, show th

there is no genuine issue asdony material fact and thatehmoving party is entitled to

judgment as a matter of law.” Celotex Corp. v. Catéet7 U.S. 317, 322 (1986). An issuq i

“genuine” if the evidence is such that a reasbmdrier of fact could return a verdict for t

nonmoving party. _Hoffman v. Allied Corp912 F.2d 1379, 1383 (11th Cir. 1990). A fac

itions,
at

a

“material” if it is a legal element of the claiomder the applicable substantive law and it m{ght

affect the outcome of the nonmoving party’s case. Allen v. Tyson FA@dsF.3d 642, 64

(11th Cir. 1997) (citing Anderson v. Liberty Lobb477 U.S. 242, 248 (1986)). A judgment

b

S

appropriate “as a matter of law” when the mmving party has failed to meet its burden| of

persuading the Court on an essential element of the cl&nCleveland v. Policy Mgmt. Syj

Corp, 526 U.S. 795, 804 (1999); Celotex Corp(7 U.S. at 323.

The movant bears the initinlurden of showing that theren® genuine issue of materigal

fact. Celotex Corp.477 U.S. at 323. The movant caeehthis burden by presenting evidefce

showing there is no dispute ofaterial fact or by showing, dsy pointing out to the district
court that the nonmoving party hiled to present evidence in support of some element
case on which it bears the ultimate burden of prédfat 322-24. Once the movant has me
burden, the nonmoving party isquared “to go beyond the pleiagis” and identify “specifig
facts showing that there is a genuine issue for tritd.’at 324. To avoid summary judgme

the nonmoving party must do more than summatépy the allegations or “show that there

Df its

its

Nt,

is

some metaphysical doubt as to the material fad##atsushita Elec. Indus. Co. v. Zenith Raglio

12




Corp, 475 U.S. 574, 586 (1986). Rather, the nowimg party must provide “enough of|a

showing that the [trier of fact] could reasdnty find for that past.” Walker v. Darby 911 F.2d

1573, 1577 (11th Cir. 1990) (citing Anderson v. Liberty LobBy7 U.S. 242, 251 (1986)).

“[M]ere conclusions and unsupported factual alteyes are legally insufficient to defeat|a

summary judgment motion.” Ellis v. Englgrm32 F.3d 1321, 1326 (11th Cir. 2005).

On a motion for summary judgment, the Caoutst view all the eviehnce and all factusg

inferences drawn therefrom in the light méstorable to the nonmoving party and deternfine
whether that evidence could reasonablstaim a jury verdict._Celotex Corpl77 U.S. at 322}

23; Allen, 121 F.3d at 646. “Inferences from the n@ving party’s ‘specific facts’ as to other

=N

material facts, however, may be drawn only gyhare reasonable inew of other undispute
background or contextual facts and only if sudierences are permissible under the goverfing

substantive law.”_Mize v. Jefferson City Bd. of EQU#3 F.3d 739, 743 (11th Cir. 1996). The

Court must grant summary judgment if it finds #hé no genuine issue of material fact and|the
movant is entitled to judgent as a matter of law. Fed. R. Civ. P. 56(c).

[l. Local Rule 56

Because Defendant filed its Motion f&ummary Judgment (Doc. 20) on October |28,
2009, before the most recent version of the Lé&uaks took effect, th€ourt will apply Local
Rule 56 as it read before the December 1, 2009 amendment. Local Rule 56 requires the
following from a respondent to a motion for summary judgment:

The respondent to a motion for summarggment shall attach to the response a
separate and concise statement of maltésicts, numbered separately, to which
the respondent contends thepasts a genuine issue be tried. Response shall

be made to each of the movant's numbered material facts. All material facts
contained in the moving party’s statemueifitich are not specifally controverted

by the respondent in the respondent’s statements shall be deemed to have begdn
admitted, unless otherwise inappropriate.

13




M.D. Ga. Civ. R. 56 (2009). He, Defendant properly filed ifglotion for Summary Judgmeit

in accordance with the Federal Rules of Civibéadure and the Local Rules of this Co
including Local Rule 56’s requirement of a “staegnt of the material facts to which the mov

contends there is no genei issue to be tried."Sée Docs. 20, 20-5). Plaintiff submitted

Irt,

a

response brief on September 9, 20k (3oc. 23), but omitted a separate statement of disquted

material facts pursuant to Local Rule 56 -splte the fact that the Court’'s August 26, 2(
Order for Plaintiff to file a Response specificalgferred Plaintiff to Local Rule 56 (Doc. 22
3). Because Plaintiff failed to properly dispidefendant’s material facts with the specific
required by the Local Rules, all of Defendantrmterial facts provided in its Statement
Material Facts (Doc. 20-5) are deemed admitted by operation of Local Rule 56.

Most jurisdictions state uncategoricallyathlocal rules operate with the force

10

at

ty

of

of

substantive lawSee, e.g., Link v. Wabash R.R. Cp291 F.2d 542 (7th Cir. 1961). However, fhe

Eleventh Circuit holds that the local rules’ emfement must be temperég the circumstance

Cohen v. Carnival Cruise Lines, In@.82 F.2d 923 (11th Cir. 1986), and a local rule ca

eviscerate a statutory right or conflict witretfederal rules._Villao v. City of Boynton Beagh

254 F.3d 1302, 1310-11 (11th Cir. 2001 the Eleventh Circuita district court cannot grant

motion for summary judgment as a stmwe for failure to properly respondSee Trustees of

Cent. Pension Fund of Int'| Uoin of Operating Eng’rs & Parijgating Employers v. Wolf Cranp

Serv., Inc, 374 F.3d 1035, 1039 (11th Cir. 2004). ThusereWf the Court were inclined tp

accept Defendant’s Statement of Material Facts as true without examining the record or

Defendant’s Motion for Summary dgment because Plaintiff failed to properly respond the

not

a

to grant

eto,

it cannot do so. This Court must make an paalent review of the record before deciding

Defendant’s Motion for Summaryudgment. It must be noted, hewer, that “[tlhere is n¢

14




burden upon the district court to distill evgrgtential argument that could be made based ¢

the materials before it on summary judgmerfR&solution Trust Corp. v. Dunmar Cqor$3 F.3d

587, 599 (11th Cir. 1995).
Though the Eleventh Circuit treats noncompdi@ with local ruleswith a degree o

leniency, Local Rule 56 still reqais that Defendant’s twenty-fo(24) proffered material fact

be deemed admitted, due to Plaintiff's failuredicectly counter them with specificity. Locpl

pon

[%2)

Rule 56 is intended to instruct the parties on lh@st to assist the Court in identifying disputed

material facts. It is necessary for a responding party to submit a Statement of Material Facts that

complies with Local Rule 56. Failure to adhéoethe Local Rules of this Court regardipg

responses to properly filed summary judgmeations not only unduly burdens the Court p

also unnecessarily jeopardizes taims’ survivability. It is nbthe Court’'s responsibility t

N

ut

expend valuable and limited resources and ttmescour the record and compose a prqper

opposing statement of material facts. To codelotherwise would make the adversarial sysjem,

especially where both sides are represkhtecounsel, essentially meaningless.

. Title VIl Racial Discrimination (Count )

Count | of the Complaint alleges racial distination in violation of Title VIl of the
Civil Rights Act of 1964, aamended at 42 U.S.C. § 2008eseq., for which liability is provided
by the Civil Rights Act of 1991, 42 U.S.&@ 1981a. Title VIl mkes it “an unlawful

employment practice for an employer ... to distnate against any inddual with respect tq

his compensation, terms, conditions, or privilegéemployment, because of such individua
race, color, religion, sex, or national origind2 U.S.C. § 2000e-2(a)(1)Plaintiff asserts that
Defendant’s failure to select him for theeP#ell Account Manageawpening posted on May 4

2007 was improperly motivated by racanimus. (Doc. 23 at 1).
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A. Title VIl Standard

Three methods exist for a plaintiff to establa prima facie case dfscrimination unde
Title VII: “by presenting direct evidence of distinatory intent; by meeting the test set forth

McDonnell Douglas Corp. v. Gree#all U.S. 792 (1973); or by demstrating through statistig

a pattern of discrimination.” _Earley v. Champion Int'l Cor@07 F.2d 1077, 1081 (11th Cjr.

1990). Direct evidence of disarination would be evidence that believed, would prove th

existence of a fact irssue withoutnference or presumptiorid. (providing an eample of direct

evidence of age discrimination as a managem@rhorandum stating, “FérEarly — he is tog

old”).

n

S

=

11}

Plaintiff has presented no statistical evidencthiga case; nor has he presented any d|rect

evidence of discriminatory intent. Plaintithherefore, must prove his case by satisfying

inferential test set forth in_McDonnell DouglasThe McDonnell Douglasurden-shifting

analysis proceeds as follows: @lplaintiff must first make out arima facie case by establishi
the four elements articulated below; (2) therden then shifts téhe defendant to produc
legitimate, nondiscriminatory reason(s) for thieged adverse employment action; and (3)
burden shifts back to the plaintiff to establishat any proffered reason(s) is pretext

McDonnell Douglas411 U.S. at 802-04. “If the employeroffers more than one legitimat]

nondiscriminatory reason, éhplaintiff must rebuteach of the reasons to survive a motion

summary judgment.” _Crawford v. City of Fairbur#i82 F.3d 1305, 1308 (11th Cir. 200

(emphasis added).

Despite the shifting of the burden of produntioetween the plaintiff and the defend

under the McDonnell Douglasamework, “[t]he ultimate burdeaf persuading the trier of fa¢

that the defendant intentionally discriminated against the plaintiff remains at all times W
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plaintiff.” Tex. Dep't of Cmty. Affairs v. Burdine450 U.S. 248, 256 (1981). To further explfin

a plaintiff's final burden, the Elventh Circuit provides that:

[T]he plaintiff retains the burden opersuasion. [He] now must have the
opportunity to demonstrateahthe proffered reason wanot the true reason for
the employment decision. This burden nowerges with the ultimate burden of
persuading the court that [he] has bdles victim of intentional discrimination.

[He] may succeed in this either eatly by persuading the court that a
discriminatory reason more likely motited the employer or indirectly by
showing that the employer’s profferegplanation is unworthy of credence.

Mayfield v. Patterson Pump Cd01 F.3d 1371, 1375-76 (11th Cir. 1996) (citing Burd#tsO

U.S. at 256)see also Arrington v. Cobb Countyl39 F.3d 865, (11th Cir. 1998) (citing Burdi

>

e

in support of the proposition that “should the defant carry [the] burden, the plaintiff myst

show by a preponderance of the evidence that the defendant’s proffered explanation wgs a
pretext for discrimination” (emphasis added)):Conclusory allegations of discriminatiop,
without more, are not sufficient to raise an mefece of pretext or intentional discriminatipn
where an employer has offered extensive evidehdegitimate, non-discriminatory reasons for
its actions.” _Mayfield 101 F.3d at 1376-77.

B. Plaintiff’'s Prima Facie Case

A Title VII plaintiff may establish a prima facie case of racial discrimination in|the
failure-to-promote context by showing: “(1) that fhaintiff belongs to a protected class; (2) that
[he] applied for and was qualified for a promotion; (3) that [he] was rejected despitg¢ [his]

gualifications; and (4) that other equally or legsmlified employees oside [his] class wer

vV

promoted.” Bryant vDougherty County Sch. SydNo. 09-15509, 2010 WL 2399351, at [2

(11th Cir. June 15, 2010) (slip copyuting Brown v. Ala. Dep’t of Transp597 F.3d 1160

1174 (11th Cir. 2010)).
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Regarding the second element, the Court fthds the only facts pftered by Plaintiff to
assert his qualifications for the high-level el Account Manager pd®n are: his four year
of employment with Defendant as an entryeleBulk Merchandiser and low-level Full Servi
Representative; his experience talking with customers; his B.S. ind&ssManagement from
four-year college; the job description’s statem#rat such a degree was preferred; and
experience making sales presentations to custaaméfeme Depot and Sam’s Wholesale. (H
Aff. at 11 2, 3, 4, 7, 9). The May 4, 2007 postiogthe position, however, contained additio
requirements and preferences that Plaintif§ fio assert his application satisfiedsed Doc. 20-7
at 7 to 8). The declaration of the person mgkihe hiring decision, Ronald Downs, descri
the areas where Plaintiff's application was lagkiand states outrightah“l did not believe

[Plaintiff] qualified for the pre-sell position.” (Dawg Decl. at § 7). Plaintiff has proffered

\"2J

a

| his

'S

nal

DES

-

o

evidence, other than his self-serving affidashowing that Downs’s evaluation was eyjen

facially incorrect. The law stas$ that Plaintiff may not defeatimmary judgment by relying dn

non-supportive affidavits or baend self-serving allegationsee Bryant v. Rich 530 F.3d 1368

1382 (11th Cir. 2008), but tha all Plaintiff provids. The Court finds thalaintiff has failed

to satisfy his burden of showing that he waslified for the promotion to the May 4, 2007 Pfe-

Sell Account Manager position.

Regarding the fourth element, the Coumds that Plaintiff has proffered no fagts

showing that Steve Morris, the white eyge who was given the May 4, 2007 Pre-$ell

Account Manager position, was equally or less geaithan Plaintiff. The record shows that

the only category in which Plaintiff was superiorMorris was in education: Plaintiff possesged

a four-year degree while Morris had attenaemnmunity college. The job posting, howewgr,

stated only that “4 year college degree is gmefd,” not that it was cuired. In every othe
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required category — tenure with Defendant, currgmusition in Defendant’s jobs hierarch

internal and external sales expace, knowledge of product, ete.Morris was superior. The

objective evidence on the recasdpports Downs’s subjectiveas¢ment that “[ijn my opinion
Mr. Morris was the most exceptional and quedif applicant.” (Downs Decl. at | §

Astoundingly, Plaintiff's self-servig affidavit fails to even make a statement contesting

Morris was more qualified than Plaintiff. Sde generally Pl.’s Aff.). The Court finds that

Plaintiff has failed to satisfy kiburden of showing that the whagenployee promoted to the May

4, 2007 Pre-Sell Account Manager position was equpllified or less qualified than Plaintiff

“The central inquiry in evaluating whetheretiplaintiff has met his initial burden in
Title VIl case is whether the circumstantial evidempresented is sufficient to create an infere
of discrimination. ... While [Plaintiff] has testifietthat he felt discriminateagainst, his opinior
without more, is not enough to establish a priam@e case of race discrimation.” Holifield v.

Reng 115 F.3d 1555, 1564 (11th Cir. 1997) (citationitted). Because the Court finds tH

Y,

).

that

a

nce

at

Plaintiff has failed to satisfy th@econd and fourth elements of his prima facie failure-to-promote

case, Defendant’s Motion for Bumary Judgment (Doc. 20) BRANTED as to Count I.

C. Defendant’'s Legitimate Nondiscriminatory Reasons

Assuming that Plaintiff had establisheghrdma facie case regarding the non-promot
the burden would shift to Defenatato produce or proffer some legitimate, nondiscrimina

reason for its decisionSee McDonnell Douglas411 U.S. at 802-04. To satisfy its burden

production, Defendant proffersahthe decision to hire Mogiover Plaintiff was “becaude

Morris was the most qualified amckceptional candidate” and was matially motivated. (Doc
20-2 at 8).

The Court finds that Defendant has sid its burden toproduce a legitimate
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nondiscriminatory reason f@laintiff’'s non-promotion.

D. Plaintiff’'s Proof of Pretext

Assuming that Plaintiff had establishegh@ma facie case regarding the non-promotijon,
under the burden-shifting framework describegbve the burden now rests on Plaintiff| to
sufficiently show that Defendant’s profferedjigmate reason for Plaintiff’'s non-promotion wps

a pretext for discriminationSee McDonnell Douglas411 U.S. at 804. Rintiff's burden is to

show both that (1) Defendant’s proffered reasease false and (2) discrimination was the real

reason for the failure to promoté&t. Mary’s Honor Ctr. v. Hicks509 U.S. 502, 511 n.4 (1993).

Of course, Plaintiff may surviveummary judgment by establishiaggenuine issue of material
fact as to certain facts and/or evidence; Rlaimay not, however, meedhis burden by relying

on non-supportive affidavits or basmd self-serving allegationsSee Bryant v. Rich 530 F.3d

1368, 1382 (11th Cir. 2008). The federal courtsidbsit as a super-personnel departmentjthat

reexamines an entity’s business dexisi” Alphin v. Sears, Roebuck & C®40 F.2d 1497

1501 (11th Cir. 1991). Rather, the Court’s intt lies in whethethe plaintiff produced
sufficient evidence to demonstrae actual intent on the part @éfendant to discriminate on the
basis of a protected traitd. at 1501-02.

In reviewing Plaintiff's Response (Doc. 23)etlCourt, to its surprise, finds no respofpse
to Defendant’s asserted legitate, nondiscriminatory reasorr flaintiff’s non-promotion. $ee
generally Doc. 23). The “PRETEXT” section of Piff's Response addsses only an alleggd
“discriminatory plan to terminate the Plaintifihich relates to the Title VII retaliation claifn
raised in Count lll; the Resnse’s “PRETEXT” section does natldress any non-promotiop.
(See generally Doc. 23 at 8-9). The second pagePRdintiff's Response provides that “Mr.

Morris was not much more exceptional applidantthe May 4, 2007 position” and that Plaintyff
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“will show that ... he was not awarded the Pre-Sell Manager position because of his race,

may serve as an attempt at establishing preteam though these assertions are well sepa

from the Response’s “PRETEXT” section. (Doc.@2). Nevertheless,dbe assertions are rot

accompanied by any evidentiary support. Theeefpursuant to the framework established

the Supreme Court in Mcihinell Douglas Corp. v. Greeall U.S. 792 (1973), the Court fin

that Plaintiff has failed to satisfy his burdezgarding his non-promotion. Thus, Defenda
Motion for Summary Judgent (Doc. 20) i$SRANTED as to Count I.
Because the Court finds that Plaintiff failéo satisfy his burden, under the framew

created by the Supreme Court_in McDonnell Douglas Corp. v. GdddnU.S. 792 (1973), g

establishing circumstantial evidence of radacrimination violative of Title VII in his nonf

promotion to the Pre-Sell Account Managposition, Defendant’'s Motion for Summalyy

Judgment (Doc. 20) GRANTED as to Count | of th Complaint (Doc. 1).

V. Title VIl Retaliation (Count Il1)

Count 11l of the Complaint alleges retaliationvimlation of Title VII, 42 U.S.C. § 2000¢
3(a). (Doc. 1 at{8). Under Title VII:
It shall be an unlawful employmentagutice for an employer to discriminate
against any of his employees or bBpgnts for employment ... because [the
employee] has opposed any practicedenan unlawful employment practice by
this subchapter, or becaudee has made a charge, testified, assisted, or
participated in any manner in an inveatign, proceeding, or hearing under this
subchapter.
42 U.S.C. § 2000e-3(a). “To establish a prima faage of retaliation, a g@intiff must show tha
(1) [he] engaged in a statutorily protected esgion; (2) [he] sufferedn adverse employme

action; and (3) there is some salrelationship between the twwents.” _Johnson v. Booker

Washington Broadcasting Service, In234 F.3d 501, 507 (11th Cir. @D) (citing Holifield v.

Reng 115 F.3d 1555, 1566 (11th Cir.1997) (per curiamlf).a plaintiff makes out his primp
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facie case of retaliation, “the burden shifts the defendant to rebut the presumption

retaliation by producing legitimate reasdios the adverse employment actionlt. (quoting

of

Sullivan v. Nat'l R.R. Passenger Car70 F.3d 1056, 1059 (11th Cir. 1999)). If the defen@lant

offers legitimate reasons, then “the presumptbmetaliation disappearsind “[t]he plaintiff

must then show that the employer’s profferemsoans for taking the adns® action were actually

a pretext for prohibited retaliatory conductd. (quoting_Sullivan170 F.3d at 1059).

In the interest of judicial economy, the Cowrll assume that Plaintiff can make out lis

prima facie case, and thatetlalleged retaliatory actiowas the September 15, 2008 doul

checking of Plaintiff's inventorand the mileage and overtime required for Plaintiff to com

le-

lete

his daily route. Defendant asserts the legitimagsons for the actions that: (i) the double-cHeck

of Plaintiff's inventory was the sailt of a random drawg of lots that occurevery day and tha
had nothing to do with race, and (ii) Plaintffroute is long due to it being a rural roy
Plaintiff's route changed in 2008 dtmthe use of a computesute-creation program to increg
efficiency, Plaintiff coull have applied for another routetlolid not, and other employees h3
more time-consuming routes. The Courhds that Defendant has produced legitin
nondiscriminatory reasons.

The “PRETEXT” section of Plaintiff's Respam®nly refers the Court to “[t]he evidenc
— not specific evidence with citatis to the record — and claims that his affidavit “demonst

that Defendant had a discriminatgrian to terminate Plaintiff.(Doc. 23 at 9). The Court fing

—

Ve

ate

D

ates

S

that this showing — or, rather, complete lack ¢oér fails to satisfy Plaintiff’'s burden. On pape

three of Plaintiff's Response, not in his “PRETEX3é&ction, he asserts that he “did not pic

playing card with an X,” that thtruck was double-checked in BaeYiista, Georgia, rather thg

on Defendant’s premises “which is very unmooon because Mr. McGee asked other drivdrs,
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and that his route “increased 1922 stops per week while tlo¢her route drivers only increage

[sic] about four (4) stops.” (Doc. 23 at 3). €llCourt also notes in &htiff's Affidavit his

statement that he “did not apply for other positibesause | was afraid of retaliation.” (PI
Aff. at § 10). The Court repeats that Pldfntnay not defeat summaiudgment by relying of
non-supportive affidavits or baend self-serving allegationsge Bryant v. Rich 530 F.3d 1368
1382 (11th Cir. 2008), but that id &laintiff provides. Plaintiffcites no evidence on the recd
that supports his assertions. Because the Court finds that Plaintiff has failed to estal
necessary circumstantial, direct, or statistical @ved that he was retaliated against in viola
of Title VII, Defendant’s Motion for Summary Judgment (Doc. 20RANTED as to Coun
[l of the Complaint (Doc. 1).

V. Punitive Damages (Count VI) and Attaney’s Fees and Expenses (Count VII)

TheCourt,supra, finds that Plaintiff has failed to establish any genussee of materigj
fact as to his Title VII raciafliscrimination (Count 1) or Titl&/Il retaliation (Gunt I11) claims,

and has thus granted summary judgment in favdbefendant as to those claims. Becaussg

o

rd

lish the

on

Court finds that Plaintiff is not entitled tonarelief, Defendant’s Motion for Summary Judgment

(Doc. 20) isGRANTED as to the punitive damages (Cour} &hd attorney’s fees and expenges

(Count VII) claims raised in Plaintiff's Complaint (Doc. 1).
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CONCLUSION

For the foregoing reasons, Defendant’stiio for Summary Judgment (Doc. 20)
GRANTED. Itis heroyORDERED AND ADJUDGED that Plaintiff shall take nothing by h
Complaint, andUDGMENT shall be entered in favor of Defendant.

SO ORDERED, this _ 2¥" day of September, 2010.

/s\W. Louis Sands

is

IS

THE HONORABLE W. LOUIS SANDS,
UNITED STATES DISTRICT COURT
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