Jones et al v.

Bank of America Corporation

IN THEUNITED STATESDISTRICT COURT
FORTHE MIDDLE DISTRICT OF GEORGIA
COLUMBUSDIVISION
JEFFREY JAY JONES and SANDRAD.
JONES, Individually and on behalf of a
classof similarly situated persons,
Plaintiffs,
V. : CASENO.: 4:08CV-152 (WLYS)
BANK OF AMERICA CORPORATION, :-

Defendant.

ORDER
Before the Court is Defendant Bank of America Caigteon’s Motion to StayDis-
covery Pending Motion to Dismiss. (Doc. 52.) Foe tteasons that follow, theation is
DENIED.
l. PROCEDURAL BACKGROUND

Almost five years ago, o November 11, 2008Rlaintiffs Jeffery Jay Jones arn

Sandra D. Jones filed suit on behalf of themsebsd a putative class seeking liquidg

ed damages against Defendant Bank of America Catpam (the Bank)or its alleged
failure to cancel security deeds under O.C.G414-3. (Doc. 1.)

A slew of delays followedOn December 19, 2008efore discovery begarnhe
Bank filed its first Motionfor Judgment on the Pleadings, seeking a dismistahe
Joneses’ class allegationsecause individualized inquiries defeated predomaea
(Doc. 8.)The Parties filed a Consent Motion to Stay Discgyerhich the Court granteg
on May 11, 2009(Docs. 19, 23.)Then on September 29, 2009, the Court further st3

the case pending a certified question to the Sugr@awurt of Georgia in a case involvir
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an identicalquestion Schorr v. Countrywide Home Loans, Intlo. 4:07cv-19-WLS

(M.D. Ga.).(Doc. 25.)On Cctober25, 2010, the Court reopened the c&dwing the

return of the certified question(Doc. 31.)After supplemental briefing, the Court th¢

denied the Bank’s Motion for Judgment on the Plegdi(Doc. 40.)

After the submission of gint proposed discovery ordem June 2012the cass
sat, by error, for ten months without actid®eeDocket.)Upon receipt of another join
scheduling and discovery order, the Court enteaetiscovery order May 7, 201@Doc.
44.) The discovery order gavéé Parties until November 1, 2013 fBhase | discover
limited to initial class certification(ld.) The Parties also agreed to June 1, 2013, aq

deadline for the Joneses to “amend the proposed dlasnition.”(ld.)
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The Joneses filed a Motion to Ameé the Complaint May 17, 2013, which the

Court granted(Docs.45, 46.)The Amended Complaint expanded the class definitoor

All persons who borrowed funds from [the Bandr for whom [the Bang
or a direct or indirect subsidiary of [the Bgnkas the ganteeor holder of
the instrument oservicing agent for their loans (a) whose loan sas
cured by a security deed qroperty in Georgia in favor otlie Bank or
whoseloan was secured by a securitgyeed on property in Georgia for
whose loanthe Bankg or a direct or indirecsubsidiary of fhe Bank was
the grantee or holder of the instrument or serg@agent for the loan, (b)
whose loan has been paidfinl, (c) for whom [the Bankor a direct orm-
direct subsidiary of [the Baijldid not submit a poper canceation to the
appropriate Superior Court Clerk within sixty (6@3ys of he loan payoff,
and (d) whose security deed was not cancelled wisinty (60) days of the
loan payoff

(Doc. 47.)

On June 17, 2013, in the midst lohg-delayed consensuatliscovery,the Bank
filed a Motion to Dismiss Plaintiffs’ First Amendme Complaint and a Motion to Sta
Discovery. (Docs. 50, 52.Jn the motion to dismiss, the Bank claims that fhomeseq

lack standing because they sold the property befoeegComplaint was filednd becaus;
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0.C.G.A 8 414-3 does not confer them standing. The Bank aska fetray of the caslee-
causethe Joneses seek extensive discovery and the maobiahismiss is purportedl
dispositive to the entire case.

The Joneses opge a stay and now seek to consolidate this cageSahorr, No.
4:07-cv-19-WLS (M.D. Ga.).

. DISCUSSION

=

The Bankasks the Court to stay discovatyring consideration of its most recent

motion to dismiss. In support of this request, BamkcitesChudasana v. Mazda M-
tor Corporation 123 F.3d 1353 (11th Cir. 1997) and its progenytfte general propos
tion that “facial challenges to the legal sufficegmof a claim or defense . . . should lee

solved before discovery begins.” (Doc.-%2at 4 (quotingChudasama 123 F.3d af

1367).).Nothing in Chudasamahowever means “discovery should be stayed as a-npa

ter of course whenever a defendant files a motmdismiss’ Arriaga-Zacarias v. Le-
is Taylor Farms, InG.No. 7:08cv-32 (HL), 2008 WL 4544470, at *@M.D. Ga. Oct. 10
2008).To the contrary, such stays are disfavored unleegpending motion will dispos
of the case or narrow the issuddassey v. Fed. Natl MortgAssn, No. Cv412102,
2012 WL 3685959, *1 (S.D. Ga. Aug. 24, 2012hd the “party seeking the stay mu
prove good cause and reasonablenesgiiaga-Zacarias 2008 WL 4544470, at *1 (ci
ingMcCabe v. Foley233 F.R.D. 683, 685 (M.D Fla. 2006)).

The facts oChudasamare a far cry from those in this case. The distcatrt in
Chudasamadelayed resolution on a motion to dismiss for aryaad a half while thg
plaintiff engaged in abusive, unchecked discovd®8 F.3d at 135¥60. The resolution
of that motion would have narrowed considerably tekevant issues by eliminaty a

“dubious” claim of fraud.ld. at 1368.“Thus, when faced with a motion to dismiss
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claim for relief that significantly enlarges theope of discovery,” th€hudasam aourt
held, “the district court should rule on a motibefore entering discovery orderg

possble.”ld. (emphasis addedYhat animated the Eleventh Circuit @Ghudasam avas

the district court’s decision to allow the plairisito make their case through discovégry

even though the pleading almost certaifailed to state a clainSee idat 1367.

Unlike Chudasamathe Bank here had every opportunity to limit the scaye

discovery. This case is now five years olthe Court ordered the Bank on January 3,

2011, more than two years ago, to supplement itdandor judgment on the pleadingp.

(Doc. 36) The Court stayed discovery to resolve that motidd.) The grounds nowra

gued in the most recent motion to dismiss werelalbta years agpback in 2009, when

the Court of Appeals of Georgia decidAdsociated Credit Union \Rinto, 297 Ga. App

605 (2009) Just as a plaintiff should not be ableaimbark e unfettered discovery by

filing a defective complaint, neither should a dedant be able thalt resolution of &
case everytime it conceives of a Rule 12 motion.

Whether to grant anotion tostayultimately requires a court tweigh the cost o

delaying discovery with therobability thata pending motion will dispose of the ne¢d

for discovery.Arriaga-Zacarias 2008 WL 4544470, at *IThe Court finds it is suiff
ciently ambiguous whether the pending motions wikvail to allow disovery to po-
ceed. In the event the motion to dismiss is demiethe motion to consolidate is gran

ed, the discovery will further the londelayed resolution of this case.




[11. CONCLUSION
The motion ISDENIED.
SO ORDERED, this_15th_day ofOctober2013
/sl W. Louis Sands

THE HONORABLE W.LOUIS SANDS,
UNITED STATESDISTRICT COURT




