
IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF GEORGIA 

COLUMBUS DIVISION 

WESLEY JOHNSON,  *

Plaintiff, *

vs. * CASE NO. 4:09-CV-10-CDL-GMF
42 U.S.C. § 1983 

MICHAEL CAMPBELL, et al., *
 

Defendants.

REPORT AND RECOMMENDATION

Plaintiff has filed a Section 1983 action against the Defendants, along with a motion

to proceed in forma pauperis.  Pursuant to 28 U.S.C. § 1915(g), the three strikes provision,

however, a prisoner who has filed three or more complaints that have been dismissed as

frivolous or malicious or for failure to state a claim, is barred from filing a complaint in

forma pauperis, unless the prisoner is “under imminent danger of serious physical injury.”

After reviewing the filing record of Plaintiff, it appears that three civil cases filed in

this court by the Plaintiff were properly dismissed as frivolous.  More specifically, case

numbers 4:07-cv-48, 4:07-cv-51 and 4:08-cv-172 were each dismissed because the Court

found them to be legally frivolous.  Plaintiff’s present action, therefore, is clearly barred from

being prosecuted in forma pauperis pursuant to the “three strikes” provision of the PLRA,

28 U.S.C. §1915(g); F.R.C.P. 12(b)(6).  As such, unless the Plaintiff is in imminent danger

of serious physical injury, his case may not proceed.

As a preliminary matter, the Eleventh Circuit Court of Appeals has held that a
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successful § 1983 action requires that the plaintiff show he was deprived of a federal right

by a person acting under color of state law.  Harvey v. Harvey, 949 F.2d 1127, 1130 (11th

Cir. 1992) (citing Flagg Brothers, Inc v. Brooks, 436 U.S. 149, 155-56 (1978)).  The

Supreme Court has repeatedly insisted that, “the under-color-of-state-law element of 1983

excludes from its reach merely private conduct, no matter how discriminatory or wrongful.”

American Mfrs. Mut. Ins. Co. V. Sullivan, 526 U.S. 40, 49-50, 119 S. Ct. 977, 985 (1999)

(citations omitted).  Defendants Michael Campbell, Michael King and Mario Lockhart are

or were all inmates at the Muscogee County Jail during the alleged incident. Thus, Plaintiff’s

complaint against Defendants Campbell, King and Lockhart must fail as they are not

employees of the State of Georgia, and therefore, not acting under color of state law. 

The Eleventh Circuit has held that to meet the “imminent danger” exception to the

three strikes provision, the Plaintiff’s complaint must contain current allegations of the

imminent danger of serious physical harm. See Medberry v. Butler, 185 F.3d 1189, 1192-93

(11th Cir. 1999). The allegations in the Plaintiff’s complaint appear to pertain to an alleged

beating he took from fellow inmates, each listed in this complaint as Defendants “during the

middle of the month of ‘07 or early of ‘08.”  (R-1).  Plaintiff contends that he filed a

grievance with Defendant, former warden, Major Terri Ezell, but did not receive a reply

before filing the current lawsuit on January 29, 2009. Id.   Therefore, Plaintiff has failed to

allege that he was, at the time his complaint was filed, in imminent danger of serious physical

injury, as the actions complained of occurred at least one year prior to the filing of his

complaint.  As such, Plaintiff’s case does not meet the exception to the three strikes rule as



1The Eleventh Circuit has ruled that “the proper procedure is for the district court to dismiss
the complaint without prejudice when it denies the prisoner leave to proceed in forma pauperis
pursuant to the three strikes provision of § 1915(g). The prisoner cannot simply pay the filing fee
after being denied in forma pauperis status. He must pay the filing fee at the time he initiates the
suit.”  Dupree v. Palmer, 284 F.3d 1234, 1236 (11th Cir. 2002).

found in 28 U.S.C. § 1915(g).  

WHEREFORE, IT IS HEREBY RECOMMENDED that Plaintiff’s Motion to Proceed

In Forma Pauperis be denied and that the complaint be dismissed.1  Under 28 U.S.C. §

636(b)(1), Plaintiff may serve and file written objections to this recommendation with the

United States District Judge, within TEN (10) DAYS after being served a copy of this order.

   SO RECOMMENDED, this 17th Day of March, 2009.

S/ G. MALLON FAIRCLOTH
UNITED STATES MAGISTRATE JUDGE 
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