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IN THE UNITED STAT ES DISTRICT COURT
FOR THE MIDDLE DIST RICT OF GEORGIA
MACON DIVISION

DANIEL ASHLEY WYNN,
Plaintiff
NO. 4:12CV-044 -CDL - MSH
VS.

OFFICER RICKS and RUTLAGE
STATE PRISON,

Defendants

ORDER

Plaintiff Daniel Ashley Wynn, a prisonext the Central State Prison in Macon,
Georgia, has filed pro secivil rights complaint under 42 U.S.§.1983. Plaintiff also
seeks leave to proceed withqurepayment of the $350.00 fitinfee or security therefor
pursuant to 28 U.S.C. 8§ 1915(aBased on Plaintiff's submissions, the Court finds that
Plaintiff is presently uable to prepay the fitig fee. The Court thUSRANTS Plaintiff's
Motion to Proceeth forma pauperi@nd waives the initial partiéiling fee pursuant to 28
U.S.C. 8 1915(b)(1). Plaintiff istill obligated to egntually pay the full filing fee, as is
directed later in this Order and Remmendation. The Clerk of Court is thDERECTED
to send a copy of this Order to the besi® manager of Central State Prison.

The Court has now also rewed Plaintiff's Complainas required by 29 U.S.C.

81915A(a) and finds that Plaintiff's clainagainst Defendant “Offier Ricks” should be
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allowed to go forward. ItiIRECOMMENDED , however, that Defendant Rutledge State
Prison beDISMISSED from this action pursuant 28 U.S.C. § 1915A(b)(1).
STANDARD OF REVIEW

Because Plaintiff is a prisongseeking redressdm a governmentantity or [an]
officer or employee of a governmental entityhis Court is required to conduct a
preliminary screening of his Complairbee28 U.S.C.§ 1915A(a). In so doing, the
district court must accept all factudlegations in the Complaint as trueBrown v.
Johnson387 F.3d 1344, 1347 (11th Cir. 2004Pro sepleadings, like the one in this case,
are also “held to a less stringent standaaah fhleadings drafted bytarneys” and must be
“liberally construed. Tannenbaum v. United States48 F.3d 1262, 1263 (11th Cir.
1998). Nonetheless, a district court mal dismiss a prisoner complaint after the initial
review if it finds that the amplaint (1) “is frivolous, mali@us, or fails to state a claim
upon which relief may be grantear (2) “seeks monetary relief from a defendant who is
immune from such reli€f28 U.S.C. §1915A(bkee als®8 U.S.C. §1915(2)(B).

A claim is frivolous when it jppears from the face of tlkemplaint that the factual
allegations aréclearly baseledsor that the legal theories afmdisputably meritless.
Carroll v. Gross 984 F.2d 392, 393 (11th Cir. 1993). A complaint is thus properly
dismissed by the district cowgtia spontéf it is found to be “without arguable merit either
in law or fact.”Bilal v. Driver, 251 F.3d 1346, 1349 (11th Cir. 2001).

A complaint fails to state elaim when it does not includenough factual matter

(taken as trué)to “give the defendant fair notice of wiae . . . claim is and the grounds
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upon which it rests[’]Bell Atlantic Corp. v. Twomb)\650 U.S. 544, 555-56 (2007). The
“factual allegations must be enough to raise a right to relief above the speculativédevel.
In other words, the complaint must contain stmmg more than “a atement of facts that
merely creates a suspicion [of] a ldgaognizable right of action.” Id.“[T]hreadbare
recitals of the elements of a cause of actsupported by mere nolusory statements, do
not suffice? Ashcroft v. Igbgl129 S.Ct. 1937, 1949 (2009).

To state a claim for relief und€r1983, a plaintiff mustleege that: (1) an act or
omission deprived him of aght, privilege, or immunity smired by the Constitution or a
statute of the United States; and (2) theoa@mission was committed by a person acting
under color of state lavidale v. Tallapoosa Count$0 F.3d 1579, 1581 (11th Cir. 1995).
If a litigant cannot satisfy these requirements, or fails to provide factual allegations in
support of his claim or claims, twemplaint is subject to dismiss&ee Chappell v. Righ
340 F.3d 1279, 1282-84 (11th Cir. 2008e als®8 U.S.C. 8 1915A(b).

STATEMENT AND ANAL YSIS OF CLAIMS

The present action arises from alleged skyxoéfensive conducby a prison guard.
Plaintiff's Complaint allegeshat Defendant “Officer Rickshas made sexual comments
and gestures on multiple occasions and hatedtavatching” Plaintiff while he takes his
showers. Plaintiff further alleges that @#r Ricks exposed himself to Plaintiff on at
least one occasion and requested that Plapdifiorm a sex act. The Complaint does not
allege any physical caatt or sexual assault.

Generally, the Constitution doe®t protect inmates aget “[flear or emotional
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injury which results solely from veab harassment or idle threatsPittsley v. Warish
927 F.2d 3, 7 (1st Cir. 199Hernandez v. Fla. Dep't of Cor281 F. App'x 862, 866 (11th
Cir. 2008) (verbal abuse alone is inscint to state a constitutional clainggcord,
McFadden v. Lucas/13 F.2d 143, 146 (5th Cir. 19838inere threatening language and
gestures of a custodial officdp not, even if true, amount tonstitutional violations.”).
The Eighth Amendment, however, does prahie “wanton infliction of psychological
pain,” regardless of physical injury, if su@ctions are serious enough to garner the
Constitution's attention. Thus, while meserbal harassment does not generally offend
the Eighth Amendment, severe, pervasivglorsically threatening sexual harassment by
a prison guard may rise to therdd of a constitutional violation.See, e.g., Freitas v. Ault
109 F.3d 1335, 1338 (8th Cir. 1997) (sexuatassment of inmate by corrections officer
can never serve a legitate penological purposé)ut see, Morales v. Macka)ia78 F.3d
126, 132 (2nd Cir. 2002) (allegations that guaskled prisoner to have sex with her and to
masturbate in front of melid not rise to level o& constitutional violationyabrogated on
other grounds byPorter v. Nussle534 U.S. 516, 12 S.Ct. 983, 152 Ed.2d 12 (2002);
Barney v. Pulsipher143 F.3d 1299, 131f. 11 (10th Cir. 1998) (noting that sexual
harassment and intimidation was not suffitienstate Eighth Amendment claim).

It is too early, in this case, to determiwhether Plaintiff's allegations of sexual
harassment are sufficientsapport a constitutional claim. The Court tQRDERS that
service be made on Defendant Officer Ricks ¢hat he file an Answer, or such other

response as may be appropriate under Rutd ft# Federal Rules @ivil Procedure, 28
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U.S.C. § 1915, and the Prison Litigation Refokat. Defendant islso reminded of the
duty to avoid unnecessary service expensesphthe possible imposition of expenses for
failure to waive servicpursuant to Rule 4(d).

Defendant Rutledge State Prison, howew&mot an entity which may be sued
under § 1983. SeaWill v. Michigan Dep't of State Policd91 U.S. 58, 71, 109 S.Ct. 2304,
105 L.Ed.2d 45 (1989). It is accordingRECOMMENDED that Defendant Rutledge
State Prison b®ISMISSED from this action pursuant t88 U.S.C. 8§ 1915A(b)(1).
Pursuant to 28 U.S.&. 636(b)(1), Plaintiff may servend file written objections to this
recommendation with the district judge to whtns case is assigned within fourteen (14)
days after being servedcopy of this Order.

DUTY TO ADVISE OF ADDRESS CHANGE

During the pendency dliis action, all parties shall all times keep the Clerk of this
Court and all opposing attorneys and/or parties advised of their current address. Failure to
promptly advise the Clerk of sithange of address may result in the dismissal of a party’s
pleadings filed herein.

DUTY TO PROSECUTE ACTION

Plaintiff is advised that shmust diligently prosecuteer Complaint or face the
possibility that it will be disnssed under Rule 4i) of the FedelaRules of Civil
Procedure for failure to prosecute. Deferidaare advised that they are expected to
diligently defend all allegationsade against them and to filmely dispositive motions as

hereinafter directed. This matieill be set down for trial wén the Court determines that
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discovery has been completed and that all metimave been disposed of or the time for
filing dispositive motions has passed.

FILING AND SERVICE OF MOTIONS,
PLEADINGS, AND CORRESPONDENCE

It is the responsibility ofeach party to file orig@ motions, pleadings, and
correspondence with the Clerk of Court. party need not serve the opposing party by
mail if the opposing party is representby counsel. In such cases, any motions,
pleadings, or correspondence shall be seeledronically at the tim of filing with the
Court. If any party is not repsented by counsel, howeveisithe responsibility of each
opposing party to serve copies of all tronas, pleadings, and oespondence upon the
unrepresented party and to attach to saiginal motions, pleadings, and correspondence
filed with the Clerk of Court a certificate gkrvice indicating who has been served and
where (i.e., at what address), when serwvias made, and how service was accomplished
(i.e., by U.S. Mail, by personal service, etc.).

DISCOVERY

Plaintiff shall not commence discoverytilran answer or dispositive motion has
been filed on behalf of Defendants from amh discovery is sought by Plaintiff.
Defendants shall not commence discovery wuth time as an awer or dispositive
motion has been filed. Once an answedispositive motion has been filed, the parties
are authorized to seek discovémym one another as provided in the Federal Rules of Civil

Procedure. Plaintiffs dep@ion may be takerat any time during the time period



hereinafter set out, provided that priomaangements are made with her custodian.
Plaintiff is hereby advised that failure tobsnit to a deposition may result in the dismissal
of her lawsuit under Rule 37 of tikederal Rules of Civil Procedure.

It is herebyORDERED that discovery (including g@sitions and interrogatories)
shall be completed within 90 g of the date of filing oAn answer or dispositive motion
by Defendants (whichever comes first) unlassextension is otherwise granted by the
Court upon a showing of good cause therefa protective order isought by Defendants
and granted by the Court. This 90-day pesbdll run separately as to each Defendant
beginning on the datef fiing of each Defendant'sanswer or dispositive motion
(whichever comes first). TEhscheduling of a trial may kedvanced upon notification
from the parties that no furtheliscovery is contemplateor that discovery has been
completed prior tdhe deadline.

Discovery materials shall not be filed witle Clerk of Court. No party shall be
required to respond to anysdovery not directed to hirar served upon him by the
opposing counsel/partyThe undersigned incorporatesréia those parts of the Local
Rules imposing the followingmitations on discovery: exceptith written permission of
the Court first obtained, INTERROGATORIEBay not exceed TWENTY-FIVE (25) to
each party, REQUESTS FOR PRODUON OF DOCUMENTS AND THINGS under
Rule 34 of the Federal RulesCivil Procedure may not exce@&N (10) requests to each
party, and REQUESTS FOR AMSSIONS under Rule 36 of ¢hFederal Rules of Civil

Procedure may not exceed FIFTEEN (15) requestsch party. Nparty is required to
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respond to any request whiexceed these limitations.
REQUESTS FOR DISMISSAL AND/OR JUDGMENT

Dismissal of this action or requests fodgument will not be condered by the Court
in the absence of a separatetion therefor accompanidy a brief/fmemorandum of law
citing supporting authorities. Dispositive nayts should be filed at the earliest time
possible, but in any event nddathan thirty (30) days aft¢he close of discovery unless
otherwise directed by the Court.

DIRECTIONS TO CUSTODIAN OF PLAINTIFF

Following the payment of the required initgrtial filing fee or the waiving of the
payment of same, the Wardentbe institution wherein Plaiiff is incarcerated, or the
Sheriff of any county wherein she is heldcimstody, and any successor custodians, shall
each month cause to be remitted to the Cidrihis court twenty percent (20%) of the
preceding month’s income ciigell to Plaintiff's accountt said institution until the
$350.00 filing fee has been paid in full. &tcordance with prasions of the Prison
Litigation Reform Act, Plaintiff's custodiars hereby authorized to forward payments
from the prisoner’s account to the Clerk of Gaach month until thealing fee is paid in
full, provided the amount ithe account exceeds $10.00.

It is further ORDERED and DIRECTED that collection of monthly payments
from Plaintiff's trust fund account shadlontinue until the eaire $350.00 has been
collected, notwithstanding the diggal of Plaintiff's lawsuibr the granting of judgment

against her prior to the celition of the full filing fee.
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PLAINTIFF'S OBLIGATION TO PAY FILING FEE

Pursuant to provisions of the Prison Litiga Reform Act, in the event Plaintiff is
hereafter released from the custody of theeSt&tGeorgia or any county thereof, she shall
remain obligated to pay arbyalance due on the filing faa this proceeding until said
amount has been paid in full; Plaintiff $haontinue to remitmonthly payments as
required by the Prison Litigation Reform A€llection from Plaintiff of any balance due
on the filing fee by any meansrpdtted by law is hereby authiped in the event Plaintiff
is released from custody and fails to remit pagis. In addition, Rintiff's Complaint is

subject to dismissal if she ©ithe ability to make monthlyayments and fails to do so.

SO ORDERED, this 28th day of February, 2012.

S/ISTEPHEN HYLES
UNITED STATES MAGISTRATE JUDGE



