Sun American Bank v. Fairfield Financial Services, Inc. Doc. 66

THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF GEORGIA
MACON DIVISION
SUN AMERICAN BANK,
Plaintiff,
V. : Civil Action
No. 5:08-cv-341 CAR)

FAIRFIELD FINANCIAL SERVICES, INC.,

Defendant.

ORDER ON MOTIONS FOR SUMMARY JUDGMENT

Set against the backdrop of a nationwide real estate collapse, this case presents a dispute
between two banks to determine which will bear the risk of lossaitea fteachfront ondominium
development in north Florida. In November 2006, Defendant Fairfield Financial Sgiivice
(“Fairfield”) agreed to loan $21,840,000 (“the Construction Loan”) to fund the construction of a 14-
unit luxury condominium project near JacksitlayFlorida. The Borrower was Acquilli$, LLC,

a company wholly owned by Florida developer Herbert Lee Underwood. Underwood was an
established customer of Fairfield and was the primary guarantor of the ConstructionAtdhe

time Fairfield originated the Construction Loan, its portfolio of loans toWnderwood included

three loans for the purchase of raw land, totaling $12,412,500.

To reduce its overall risk exposure in the Underwood relationship, Fairfield sold
participation interests in the Construction Loan to several banks. One of thaspara banks was
a predecessor in interest to Plaintiff Sun American Bank (“Sun American”a Rarticipation

Agreement with Fairfield dated February 27, 2007, Sun American’®pesdor agreed to fund
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16.056% of the Construction Loan, up to a maximum amour$3p500,000. Sun American
continued to fund its proportion of the monthly draws on the Construction Loan until April 9, 2008.

On April 21, 2008, Sun American learned for the first time that Fairfield had lowered the
credit rating of the Construction Loan three times, between May 2007 and Novembe e2@0seb
of the borrower’s declining liquidity. On May 18008, Sun American notified Fairfield that it
considered Fairfield’s failure to disclose the liquidity issues and thé&ingstredit rating changes
to be a material default of the Participation Agreement and demanded thatd=segurchase the
participation interest. Fairfield refused.

Sun American filed the present lawsuit on October 7, 2008, allegiaglhbof the disclosure
requirements of the Participation Agreement and seeking to enforce the Agreeeaurchase
clause. In response, Fairfield has filed a counterclaim, alleging that Sun ambeached the
Agreement by failing to contribute to draw payments after Af08. Both parties have filed
motions for summary judgment.

Upon review of those motions, of the relevant legal authorities, and of the evidentiary
materials in the record, the Court finds that there are no genuine issues dlifaatieand that Sun
American is entitled to judgment as a matter of law. The evidence presented bytidse asr
construed in the light most favorable to Fairfield, demonstrates éliréiele failed to comply with
the disclosure requirements of the Participation Agreement. Spdygificatfield breached Section
4 of the Participation Agreement when it failed to disclose material dowrsgodiits relationship
with Underwood between May and November 2007. Fairfield furtlezrdred Section 10 of the
Participation Agreement by failing to disclokeown circumstances that could have a material,
adverse effect on the Construction Loan. Upon notice of theaelws, Fairfield was obligated to
cure or repurchase Sun American’s participation interest under Section 13 of thgdeni
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Agreement. Fairfield also breached this oblmatiFor the reasons set forth in greater detail below,
Sun American’s Motion for Summary Judgment (Doc. 25) is ther&B&NTED, and Fairfield’'s
Motion for Summary Judgment (Doc. 54)D&NIED .

l. FACTUAL BACKGROUND

The dispute in this case turns on the interpretation of the terms of the Participation
Agreement, and the background facts of this case are essentially usdlispairfield does not
dispute that it changed its credit classification of the Construction Loansawithér Underwood
loans three times in 2007. At the outset of the project, the Underwood relationsleipssiied
as alevel 4, or “acceptable” risk. Between May and NovemtfQf, the risk rating was changed
three times, finally being rated a level 7, or “substandard” risk.

In May 2007, Fairfield reclassified the Loan from level “4” to level “5,” megmhat the
Construction Loan would be placed on the bank’s watch list. In Sept@@Bérthe Construction
Loan was again reclassified to level “6,” meaning that it was a “special mé&amh In November
2007, Fairfield reclassified the Construction Loan a third time, to a level “7,"\siggé potential
loss of principal and interest. Sun American did not learn of these charnige<nedit rating until
April 2008.

Each time Fairfield changed the classification, the change redl@atreased credit risk on
the credit relationship due to concerns about Underwood’s liquidity alitg etdorepay. Fairfield’s
concerns were based largely on information obtained in its administration eé#ddhd loans to

Underwood, information that was not available to Sun American. Sun American didrnetdeat

'On May 5, 2009, Sun American filed a Motion for Leave to File a Sur-rebuttal (Doc.
49), seeking permission to respond to arguments in Fairfield’s sur-reply. The Court did not rule
on the motion at the time. Given that this Order grants Sun American’s Motionnfionsgy
Judgment, the Motion for Leave to File a Sur-rebuttGOT .
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Underwood’s liquidity problems or the changes in the risk rating until April 2008, tinanea year
after these problems first became apparent to Fairfield. Fairfield ctstteat it had no obligation
to disclose its risk rating changes or information arising flwgreidministration of the land loans,
in which Sun American was not a participant.

A. The Participation Agreement

The obligations of Fairfield and its Participating Banks were govelogeal Participation
Agreement provided by Fairfield. Stillman Dep. 42 (Doc. 30)opyxfthe Agreement is attached
to the Complaint as Exhibit A. Several provisions in the Agreement outline the resdpiessind
obligations of Fairfield, as the Originating Bank, and of Sun American, as a Participatikg
Generally, the Originating Bank is obligated to oversee and adminigtetoén, while the
Participating Banks are responsible to make their own independent credit evaluations.

In the context of the Originating Bank’s duty to administer the Loan, the Agreemeinésequ
Fairfield to provide its Participating Banks with full disclosure of informatidetee to the credit
relationship. The Agreement’s disclosure requirements are primafiythein Sections 4, 10, and
11. These three provisions, read together, reflect an intent that Fairfiedtnpéetely open in
communication to its participants.

In Section 4, Fairfield commits to provide written notice to theiipating Banks of any
changes in the status of its credit relationship with the Borrower. Imtitety Section 4 provides:

4. Credit Condition of the Borrower(s); Access to Credit Infomation It is

understood and agreed that Participating Bank, and not Originating Bankjs

responsible for making the ultimate credit decision through the Participating

Bank’s own review of information pertaining to the Loan. Consequently, credit

evaluation performed by Originating Bank must be independently verified and

supplemented by Participating Bank’s review of individual Borrower(s) information
with respect to each Loan, sufficient for Participating Bank to make it oedit

decision with respect to its purchase of a Participation Interest in the Loan and to
monitor the loan on an ongoing basis. In the event Originating Bank decides to
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terminate its credit relationship with a Borrower, materially downgrades its
relationshipwithaBorrower, Originating Bank will promptly provide written notice
of such determination to Participating Bank.

Complaint, Ex. A 1 4 (Doc. 1) (bold in original, italics added). Much of the controversy in this cas
hinges on the definition of the term “downgrade,” which is not otherwise definezlAgteement.

Section 10 of the Agreement imposes additional disclosure requirementsfaid-ain
Section 10, Fairfield agrees to notify its participants of any “default” by the Berro8ection 10
provides, in its entirety:

10. Default by Borrower. Originating Bank shall promptly, after Originating
Bank’s having knowledge thereof, inform Participating Bank of any circumstances
(a “default”) which in Originating Bank’s reasonable judgment: (a) constitute a
material default under the Loan Documents and of the salient facts known to
Originating Bank concerning such default; or (b) could have a material, adverse
[effect] on the Loan or the value of the Collateral securing the Loan. Originating
Bank shall keep Participating Bank fully informed with respect to such
circumstances and any actions taken by Originating Bank in connection therewith.

Complaint, Ex. A § 10. Section 10 specifically defines “default” to include not onlylaletfzault
under the terms of the loan agreement, but also more broadly to include any circesngtahc
“could have a material, adverse effect on the Loan.” Fairfield is expectedpdkearticipants
“fully informed” of such circumstances. The disclosure provisions of Section Megrdoroad,
reflecting an intent to require complete openness by the Originating Bank.

The Agreement’s goal of complete openness and full disclosure is underscoeetian S
11, which requires Fairfield to make its entire file available to the gzahts and to furnish
participants with copies of all documents it receives. Section 11 provides:

11. Files and Records Originating Bank shall keep and maintain at its offices,

such files and records of matters pertaining to the Loan . . . as it wouldhedi@an

made solely by Originating Bank. All such files and records shall be available for

inspection by Participating Bank or its agent during normal business hours.

Originating Bank shall furnish to Participating Bank copies otftbeen Documents
and all other documents and information Originating Bank shall retrenetime

5



to time, whether pursuant to the Loan Documents or otherwise relative Loan
or the Borrower(s).

Complaint, Ex. A 11. Read as a whole, therefore, the Agreement reflectsrndrabligate the
Originating Bank to keep its participants fully informed, essentially regukfairfield to provide
the participants with as much information as Fairfield itself pessesit does not in any way
authorize Fairfield to withhold information pertinent to the Construction Loan.

The Agreement imposes duties on the Participating Banks as welle Pémifield, as the
Originating Bank, has the duty to keep its Participating Banks fully informed, the Participating
Banks have a duty to exercise their own judgment and analysis of the Borrower’s creditworthiness
In the Agreement, therefore, Sun American represents and warrants fthsdone its own due
diligence in identifying Borrower(s) and loan purposes, as welhdsrwriting the Loan made to
Borrower(s) under its own lending criteria.” Agreement Y 2. The Agreement adsgns t
Participating Bank the responiitty to monitor the loan on an ongoing basis and to do its own
independent credit evaluation in addition to the evaluation performed by Fairfield. Thus, the
Agreement stipulates that “credit evaluation performed by Originating Bank musiependently
verified and supplemented by Participating Bank’s review of individual Borrower(s) information.”
Agreement 1 4. The Participating Bank “is responsible for making the ultimei® decision
through the Participating Bank’s own review of information pertaining to the Loan.” Id.

In the event of a breach by the OriginatinghBathe Agreement provides a repurchase
remedy to the Participating Bank. This remedy permitted Sun American emdehmat Fairfield
buy back its participation interest upon notice of default and opportunity to cure.réyyéttd to

breach, Section 13 of the Agreement provides:

13.Breach by Originating Bank. Participating Bank shall, in addition to all other
remedies available to it at law or in equity, have the unilateral right (but not the
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obligation) to sell to Originating Bank, regardless of regulatory or self-ietpos
lending limits of Originating Bak, its Participation Interest for an amount equal to
the aggregate of all principal, interest, fees and other sums due with respect to
Participation Interest, if:
a. Originating Bank shall fail to cure any default by Originating
Bank under this Agreement within thirty (30) days after
notice from Participating Bank specifying the default; . . .
Participating Bank shall have the right to maintain an action for specifarpamnce
against Originating Bank to enforce Participating Bank’s rights under thimisec
13.
Complaint, Ex. A 1 13. Inthe event oflach, then, the Agreement’s remedy provision allows Sun
American to recover any principal it had previously advanced on the Construction Loan, dlong wit
accrued interest on that principal and otherds advanced in connection with the Loan.
B. Fairfield’s Credit Rating System
Fairfield, like most banks, maintained a credit rating system toifgléssloans according
to risk. Stillman Dep. 228. Fairfield’s rating system used a scale of 1 to 10, with level 1
signifying zero risk and level 10 signifying a total loss. atd28. At the time Fairfield approved
the Loan for the Acquilus Ill project, the Loan was classified as_a 4t 1)9. Fairfield’s Senior
Vice President, Steven Stillman, explained that a level 4 ¢meditld be generally a middle market

to small business, well-managed, [with an] established history, ayhadtarofitability, but highly

dependent upon bank credit.” &t.35-36. A level 4 credit rating reflects acteptable” level of

risk, “nothing . . . that can’t be managed.” Hunter Dép(2oc. 31). Stillman characterized the
level 4 credit as “the bread and butter of the banking industryllin&gt Dep. 36.

Each higher level of the rating system reflects a higher degree af tis& bank. A level
5 classification, known as a “watch” rating, suggests “a slight weakness, but nothispdula

result in any loss on the loan.” Hunter Dep. 27-28. A level 6 classification is knowrspsdal



mention,” indicating a higher degree of risk due to changes in marketioondr the borrower’s
status, but without an expectation of loss.ak28. At level 7, a loan is considered “substandard.”
A level 7 loan “has a very defined weakness that may or may not result in’ altbs# loss may
not be expected to any individual loan, but some losses will be texpamong the bank’s entire
portfolio of seven-rated credits. Stillman D&9. A level 8 loan is classified as “doubtful,” with
some loss expected, and a level 9 loan is considered a loss$.4@. Level 10 reflects an actual
charge-off of the loan._Id.

Fairfield reconsidered its risk ratings for loans on at least an annual basisaalsolt
reconsidered risk ratings whenever warranted by circumstances such as a changetin mark
conditions or a change in the condition of the borrower. Changes in the terms of crhdit He
extension of new loans to the same borrower, might also trigger reevaluatiomaifrte In cases
where Fairfield had a number of loans related to one person or entity, as in the casauos i3 |
Mr. Underwood’s businesses, Fairfield considered the entire group of lobasatgingle credit
relationship. Fairfield assigned its risk ratings to the relationship as & whther than to the
individual loans separately. Shearer Dep. 98 (Doc. 45).

C. Fairfield’s Relationship with Underwood

Based largely on its previous relationship with Underwood, Fairfield considereddéus
lIl project to be a good credit risk at the outset of the condominium project. Underwood was a
experienced real estate developer and an established customer of Faitiedd‘proven track
history of being able to build projects of this magnitude.” &.104. Underwood personally
guaranteed the loan, as did his development company, Eagle Development, &d. 1. Prior
to applying for the Acquilus Il Construction Loan, Underwood had fully repaid three loans from
Fairfield, including two construction loans in excess of four million dallgtillman Dep. Ex. 2
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at 5. Moreover, the project itself had the promise of success, as Mr. Underwood had already
obtained purchase commitments and deposits on half of the plannethuhé building.

At the time Fairfield originated the Construction Loan, Underwood also had a higbmlet
and substantial liquidity. Fairfield’s financial statements showed that Underwosmhply had
liquid assets of only $30,000, consisting solely of casiim&h Dep. Ex. 2 p13. In addition to
this cash, Underwood had $852,919 in a checingunt with the Security Bank of Glynn County,
an affiliate of Fairfield. Shearer Dep. 5Q; Ex. 42. Thigccount was designated as an interest
reserve to fund payments on Underwood'’s various loans and was estimated to be suf@aient to
the debt for 1.25 years. |d-airfield also noted that Underwood expectecetieive$l.3million
in net profits from the sale of units in the completed Acquilus Il project. Hunter Dep. 51-53, Exs.
30, 31. The record does not show whether Mr. Underwood in fact realized those profits, but
subsequent events suggest that he did not, or at least that the profits fromultesAcproject
were never available to apply towards Underwood’s other loans.

At the time Fairfield originated the Construction Loan, Underwood’s companiesread th
previous loans outstanding with Fairfield, all used for the purchase of raw land. Aitees®ans
are collectively referred to as “the land loans.” Loan number 8100240, known as the “adtuilu
land loan,” was a loan in the amount of $1,837,500 to pay for the purchase of the land on which the
Acquilus [l condominium project was to be built.ill8tan Dep. Ex. 7. Loan numb@&100243,
known as the “Acquilus Waterfront Harbour loan,” was a loan in the amount of $6,075,000 to fund
the purchase of a 5.62 acre site for another condominium projectLo@n number 8100324,
known as the “Acquilus 1V loan,” was a loan in the amount of $4,500,000 to pay for the purchase
of yet another beachfront site. IAll three loans were secured by the property they were used to
purchase. Underwood was to pay the inteagstuing on these loans from his owmds, then
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repay the loans at maturity by refinance into a development or construction loan. Unddswood a
personally guaranteed each of the loans.

The Construction Loan, loan number 8100241, was “substantially different in its structure
and source of repayment from the raw land loans.” Stillman D&p. Fairfield agreed to loan
Acquilus 111 $21,840,000 to finance the construction of the condominium building on the property
purchased through the Acquilus Ill land loan. These loadd would be disbursed in monthly
draws to cover the expenses of construction. The Construction Loan included anriesergst
so that each monthly draw included ancammt to pay interest on the Loan from loan funds.atd.

136. The Loan was to be paid in full at maturity, upon completion of the construction, using funds
obtained from sale of the condominiums or through refinance. Like the land loaDspteuction

Loan was personally guaranteed by Underwood. Fairfield considered all fosigloananteed by
Underwood — the three land loans and the Construction Loan — to be a single relationship. Hunter
Dep. 139. Fairfield assigned its risk ratings to the relationship as a whole, eathdoan
separately._Id.

On November 16, 2006, Fairfield’s Directors Loan Committee approved the Construction
Loan for the Acquilus Il project. Btman Dep. Ex. 3. At the same time, the Committee agreed to
grant a six-month renewal on the Acquilus Il land loan and on the Acquilus Waterfront Harbor
loan. 1d. The Committee also conducted its annual review of Mr. Underwood’s entire financing
relationship and assigned a credit grade of “4 - Acceptable.” Id.

Fairfield’s extensive relationship with Underwood required it to seek parttsipaprovide
additional funding for the Acquilus Il project. Banks routinely sell participations misjaaorder
to comply with legal lending limits or to avoid becoming “overly concett with one customer
or in one market or within one product type.”illgian Dep.44. Banking regulationkmit
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exposure to any particular borrower to prevent negative impacts on a bank’s financiabosnditi
Hunter Dep. 35. In addition to thimits imposed by the regulaii, Fairfield had its own internal
hold limits, used to determine whether a loan had to be participatest.3#l. For the Acquilus Il
Construction Loan, Fairfield sold participations in the amount of $15,252i/sihg its exposure
to $6,587,500. SeeiBhan Dep. Ex. 7. Fairfield also sold participations in the Acqulu®én
and the Acquilus Waterfront Harbor loan. Id.

Among the banks Fairfield solicited for participation in the Construction LaesSun
American? Fairfield’s Loan Sales Manager, Stacy Shearer, had primary resfityrfsibsoliciting
banks to purchase participation interests and for communicating with thegasrtg Banks. She
had a connection with Reid French, a banker at Sun American whom she met while previously
employed with another bank. Shearer Dep. 22. €@sebhber 42006, Shearer sent an email to
various potential participants, including Sun American. Inher email, Sheacebddshe Acquilus
[l project and explained that the project’s principal, Underwood, “has been a customigfiatiFa
Financial since 2001 and has proven to be a very experienced developer/contractor providing
substantial strength with over $19MM in net worth and $882M in liquidity.”E.40. French
responded the next day, stating that Independent was “in for $3.5mm,” and asking Shearer to “send
over the financial material.”_Id.

Underwood’s liquidity was an important consideration in Sun American’s decision to

participate in the Construction Loan. The financial documents that Fairfield sent petageat

%Fairfield actually solicited Independent Community Bank, agcedsor in interest that
executed the Participation Agreement prior to being acquired by Sun Americaihe Bakée of
convenience, the Court refers to Plaintiff throughout this Order as “Sun Americamlaris,
Fairfield has changed its legal identity since the filing of this lawsuittHisiOrder refers to
Defendant consistently as “Fairfield.”
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confirmed that Underwood had more than $882,000 in liquidity, including the designated interest
reserve account. 146, Ex. 41. Sun American’s Credit Approval Request shows that it considered
recourse to the guarantor, Underwood, as the secondary repayment source, after the primary
repayment through sale of condominium units. Garrett Dep. Ex. 4 p. 2. (Doc. 39). In its analysis
of Underwood'’s financial strength, Independent noted Undedwhad cash in the amount of
$882,919, including $852,919 at the Security Bank of Glynn CountyEXd4 p. 8. In its
conclusion, the credit analysis lists the “[s]trong liquidity and net wortharfamtor” as the first of

the “[s]trengths relative to the credit.”_IEx. 4 p. 10.

Independent’s board approved the purchase of the participatgzashon December 20,
2006. The Participation Agreement was not completed and closed, however, until February 27,
2007.

D. Problems in the Relationship

Despite the promising beginnings of the Acquilus Il project, Fairfield began to experie
problems in its relationship with the various Underwood enterprises even before Indepeddent ha
closed on the Participation Agreement, as Underwood’s liquidity problemsihmde2 and more
difficult to meet his obligations on his various loans. These liquidity proldeorsled Underwood
to become delinquent on his payments on the three land loans. Fairfield changed the credit rating
of the relationship three times between May and November 2007, first from a hea HFom a 5
to a 6, and finally from a 6 to a 7. Fairfield never informed Sun American of the early liquidity
problems, the developing delinquencies on the three land loans, or the negative changedgiin its cre
ratings.

At first, Underwood’s liquidity problems affected only the land loaesalise the interest
reserve on the Construction Loan made it possible for Acquilus Il to pay the interdst on t
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Construction Loan regardless of Underwood’s overall liquidity. Eventually, however, the liquidity
problems became a problem for the Construction Loan as well, as Wruakbwas tempted to “rob

Peter to pay Paul.” Stillman Dep56-57. Underwood began by seeking permission to use funds
from the construction budget to pay the delinquent interest on his land loans. In the end, Peter was
in fact robbed. In May 2008, shortly after Sun American notified Fairfield of its intentrdnait

its participation, Acquilus Il took nearly $750,000 that was due to a concrete subcontractor and
diverted it to unknown uses. The company submitted two forged lien releases purporting to show
that the subcontractor had been paid. As of January 29, 2009, only $250,000 of that money had been
recovered, and the subcontractor maintained a lien of $500,000 against the proipevan CBp.

233.

The first hint of trouble in the relationship occurred in February 2007, just four months after
Fairfield approved the Acquilus Il Construction Loan and before the parties executed the
Participation Agreement. By the time Independent signed the Agreetimer##852,919 interest
reserve account at the Security Bank of Glynn County had dwindled to nothing. On February 8,
2007, Tim Finney, a credit analyst at Fairfield noted in an email that Underwood had taken
approximately $180,000 from tlecount and had used it to pay expenses and payroll related to the
Acquilus 11l and Acquilus Waterfront Harbor projectsilli®an Dep.124, Ex. 5. This left slightly
less than $60,000 in tlecount, a situation Finney described as “not good.”Aldieek later, the
account was empty. On February 13, 2007, Margaret Clay notified Finney in an email that
Underwood had cashed another check in the amount of $60,000, and that the GlyniaGmmunty
now showed a negative balance of (-$129.03). Shearer Dep. Ex. 50. Finney forwarded the email
to Fairfield’s Vice Chairman, Jim DeWitt, who observed that it was “not good news.Dédpite
the importance of the interest reserve account in the loan approval documentdd Feakfer
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informed Independent that the account had been cleaned out prior to the cldsrigarticipation
Agreement. Shearer Dep. 75-76.

Underwood’s @ninished liquidity led to the first reclassification of the risk rating in May
2007. On May 23, Finney sent another email to Janel Waters, who was at the timeiomshgla
manager for the Underwood loansilliéan Dep.124-26, Ex. 6. In his email, Finney stated that
he was sending an updated Loan Approval Form (“LAF”) for submission to Fairfield’s Directors
Loan Committee, and noted that “We will downgrade Lee to a ‘Shietitne being until his cash
flow/liquidity improves.” Stillman Dep. Ex. 6.

The ensuing exchange among Finney, Waters, and fellow manager Jiawisyr&flects
concerns about the effect of this “downgrade” on Fairfield’s relationship with the patitig
banks. In her response to Finney, with a copy to Davis, Waters wrote, “I thought if we could show
some cash we would leave him at a 4. If we take him to a 5 we might tosepsaticipants and

Jin? was very concerned about that.” I#aters and Davis then questioned whether Fairfield

would be obligated to notify participants on the construction loan, given that the downgrade resulted
from a renewal of a land loan. Waters concluded by stating, “I don’t know, but that was Jim’s
concern when he called me after committee bitching about the fact that Lee doesnyiraveey
— like he didn't know.”_Id.The relationship was downgraded to a 5 on May 30, 2007HSger
Dep. 60-61; Stillman Dep. Ex. 7.

As the spring of 2007 turned into summer, Underwood’s liquidity problems began to be

manifest in his credit relationship with Fairfield, as he began to fall benimtterest payments on

SWaters refers to Jim DeWitt, Vice Chairman of Fairfield, who was apparently the
relationship manager for the Underwood loans at the time. Waters and Davisdasdad
DeWitt as the relationship manager, until Stephen Stillmak dver in April 2008, as a troubled
asset specialist. _Sé&tillman Dep. 5152, 125-26.

14



the land loans. OnJune 21, 2007, Finney emailed Underwood personally to notify him that the three
land loans were past due. Stillman Dep. Ex. 8. On 2@n2007, Fairfield prepared a Problem
Loan Action Form (“PLAF”) to reflect that Underwood remained 24 days past due Aodhdus

IV loan and 28 days past due on the Acquilus Waterfront Harbour lodéima&tDep. EX. 7.

As of July 10, Undereod sill had not made the June payments for the Acquilus IV and
Acquilus Waterfront Harbour loans. Sé&#llman Dep. Ex. 9. Janel Waters suggested that
Underwood could use funds obtained as developer’s fees in a draw on the Construction Loan to pay
the past-due interest on the land loans. Mlaters further suggested that Fairfield freeze
Underwood’s construction draws until the land loans were made current again,rbusthe
indication in the record that the Construction Loan was frozen at any time in the sur@o@r.of
Id. Stephen Stillman testified at his deposition that Waters was notetemgo recommend
freezing draws, but conceded that a loan more than thirty days past dueseasus matter.”

Stillman Dep.145-49.

Correspondence from August 2007 indicates that Underwood was having difficulty paying
his subcontractors on the Acquilus Il project and was seeking to use funds from the Construction
Loan to pay his interest on the land loans. On August 6, 2007, Fairfield’s draw and development
manager, Bryan Bartoneceived an email from Patti Magnano on behalf of AcquilusSee
Stillman Dep. Ex11. Magnano wrote to request payment of the August draw. Barton responded
that the draw was held up due to the Borrower’s failure to pay $100,000 to subcontractor EC
Concrete. Inresponse to Barton, Magnano explained, “The reason that EC Concrete has not been
paid is because Janel Waters wanted us to pay the interest on the other loansakiat"wi h

Magnano’s response touched off correspondence between Barton and Janel Waters about
Underwood’s need to pay subcontractors out of the operating expenses or general conditions budget
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rather than out of the specific line items for subcontractors. Barton concludexréspondence
by expressing his concerns that Underwood’s problems in paying interest on his land loans would
eventually impact his ability to pay the expenses of constructioneoAdtuiluslil project:

Janel,

We are not going to get approval for this draw from our participantsuenteceive

the lien release for the $100,000 from EC Concrete. EC Concrete is not going to

give us a lien release until they get paid the $100,000 that they submitted with the

previous draw, which will be coming from the genermhditions on this current

draw. | don’t like where Mr. Underwood is going with this. If he continues to draw

from his general conditions to pay interest on other loans, eventualiyl hethwe

able to make payroll.

Id. Barton’s email is consistent with the concern expressetepy&n Stillman, that Undeosd’s
declining liquidity would place him “in a position where he ha®toReter to pay Paul.” iBnhan

Dep. 156-57. Barton goes on to suggest that Fairfield fund upcoming construction draws from the
deposits paid by condominium buyers, so as to “prevent us fromupsetting some of our patticipant
Stillman Dep. Ex11. Fairfield subsequently obtained permission from its escrow agent to take
$818,676.14 from the deposits and apply it to the costs of the projeéix. [tR. The record does

not indicate that Sun American was ever notified of this transaction or of Undendiqadigy
problems in July and August. S8gllman Depl57.

Despite the apparent use of Construction Loan funds to pay interest costs and the use of
escrow funds to pay construction costs, Underwood again fell behind on his payments on the land
loans. On August 27,2007, Underwood was notified that his payments on the three land loans were
between 22 and 27 days past due. Stillman Depl&Ex.In a September 24, 2007 email to her
supervisor, Janel Waters stated that the delinquencies were unlikely to bd biearenth-end.

She therefore recommended taking the credit rating from a 5 t&tllihan Dep. Ex. 16; Hunter

Dep. 101. Jim DeWitt produced a new Problem Loan Action Form on September 27, by which time
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the three land loans were between 53 and 58 days past due. StiémaBX0L5. Mr. DeWitt
recommended changing the credit rating for the Underwood relationship from a 5 to arée Id.
Directors’ Loan Committee adopted DeWitt's recommendation and approved the PLAF orrOctobe
4,2007._IdEx. 17. At that time, the Underwood loans were rated 6, or special mention.isThere
no indication in the record that Sun American was ever notified of this change or of the ongoing
problems with the three land loans.

As Underwood'’s liquidity declined and the three land loans fell further into delinguenc
Fairfield proposed to remedy the situation by lending Underwood more money. As Stillman
observed, Underwood was “asset rich and cash poor,” and the new loan was seen asaway to convert
one of his assets into a temporary cash source. StillmariB£pThe “Plan of Action” section of
DeWitt's September 27 PLAF states that Fairfield’s lending staff was “wodang new request
to loan against an additional piece of collateral to provide working capital.ttiderwod.”
Stillman Dep. Ex15.

This fourth land loan came to be known as the “Spiflddarbor” loan. Fairfield loaned
Underwood $1,560,000, secured by a 3.25 acre tract appraised atili®dr NThe proeeds of this
loan were to be used to pay off a first mortgage on the Spiadalbor property itself, then to pay
interest on the other three land loans. Seeter Dep. Ex. 35, Btnan Dep.164. In this instance,
the participants were notified. On October 5, 2007, Stacie Shearer emailedithea®iag Banks
to inform them that a new loan had been issued:

As a participant in Acquilus lll, LLC we felt itatessary to inform you that Fairfield

[has] just been given committee approval to fund a new loan request to an entity

known as Spoonfulc] Harbor, LLC involving Mr. Lee Underwood. This new loan

request will ultimately aid Mr. Undemod in carrying three additional credits held
at Fairfield in which you are not a participant.
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Hunter Dep. Ex. 35. Shearer’s email has no mention of Underwood’s ongoing liquidity issues or
of the delinquencies in payment on the land loans.

The Spoonlti Harbor loan was discussed at a Novembet(®)7 meeting of the Directors’
Loan Committee, at which meeting the Directors voted to move the Underwood relatiorsship to
Grade 7. The minutes of the meeting indicate that the directors were beginning to losepatie

Acquilus — a condition of the loan approved two weeks ago, was that Richard

Collingsworth siould go to Jacksoiile and meet with Herbert Undeowmd. Richard

was to firmly tell him (and make sure he understood) that we expect this loan to pay

out at the maturity in six months. This is a request to amend that approval by

allowing Richard to talk with him by phone, thus saving the time and expense of the

trip. Aggregate Debt $14,960,000. Credit Grade 7 - Substandard. Approved.
Stillman Dep. Ex. 18. Richard @ingsworth was a senior credit officer at Fairfield and “a very
forceful personality.” Stillman Ded.68. The directors’ decision to get him involved reflects a
conclusion that the Underwood relationship weeching a dangerous position.

Although the Participants were notified of the Spalbrtarbor loan, there is no indication
in the record that they were ever notified of the continuing delinqueincibe land loans, the
increasing liquidity concerns, or the changes in the credit rating fromMalito a 7 in November.
Speaking as Fairfield’s representative, Stillman concedes in hasitlep that Fairfield never told
participants that Underwood was delinquent on his three land loans for several montbgipeio
issuance of the SpoaititHarbor loan. Stillman Depl78-79.

Sun American interpreted the Spodinbdarbor loan as a sign ofduble. On October 16,
2007, Sun American’s chief credit officer, Robert Garrett, explained his conteuttlae new loan
in an email to Felipe Lozano, Sun American’s relationship manager for the Cadostriuotin.

Garrett expressed his opinion that the SpdiHarbor loan reflected a relationship iuble:

They are cashing out equity in another property to provide debt service funds ontheir
existing loans. | wouldn't call it a workout, but it's not a good thing either.
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Apparently, the momentum of their existing loans has stalled, or there is no more

equity or feasibility at this time in the projects, so they're trying tildlbeome

marketing time by coming up with an interest debt carry facility tjindday of next

year. Thisis not unlike what we’ve done with a handful of our customers. However,

| don’t want to be a part of this deal. | don’t want to sound the alarm, but we need

to find out what's going on with our deal. If Mr. Underwood usimning into

problems with four other projects, why wouldn’t ours be in distress as well?
Garrett Dep. Ex. 6. Garrett instructed Lozano to contact Fairfield and find ouabwarethe loan.
Garrett Dep. 179 (Doc. 38). Lozano contacted Stacie Shearer at Fairfield, teubtstd the
Underwood relationship was fine, that Underwood “was one of our best customers, there’s no
problem, and this loan is in good standing.” 183. Shearer does netcall any conversation with
participants about the new loan. Shearer Dep. 109. She concedes, however, that she did not
mention Underwood'’s liquidity problems in her email to the participants.

In December, Sun America received another hint that all was not wethsitbnderwood
relationship. On Decembgv, 2007, inmy Davis sent a memandum to the participants to notify
them that Fairfield was proposing an exchange of collateral. t&GBep. Ex. 7. According to the
memorandum, Underwood had promised to depos&(fl,000 from the sale of aguie of land
known as the “Beaver Street property” into a controlled account to fund an imeseste for the
land loans. The purchaser backed out of the sale and Underwood was forced to relse his
ownership in the property to his co-owner to alleviate his debt on the property. At Dodé&w
request, Fairfield agreed to release its interest in the Beaver Street pasjeatycept in exchange
a pledge on his 50% interest in three other properties. Davimnesaded accepting Underad’s
proposed exchange to “prevent a further deterioration in Mr. Underwood’s financial condition.” 1d.
Although the appraised value of the substituted properties was “considerably less” than the
appraised value of the Beaver Street property, Davis noted that the exchaageepssble because

the loan-to-value ratio of the Construction Loan was only 80% even in the albb$éme@dditional
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collateral. _Id. Besides the allusion to “deterioration in Mr. Underwood’s financial condition,”
nothing in Davis’s memorandum makes any mention of the liquidity problems Underwood had been
experiencing since February or of his delinquencies on the land loans.

At one point in the summer of 2007, Fairfield almastidentally informed Sun American
of its concerns about Underwood’s liquidity, when a Problem Loan Action Form was posted on a
computer network available to Participating Banks. Fairfield maintainseamahet” imaging
system designed to allow Fairfield employees and participant banks to arddouments on-line.
Hunter Dep. 73. Participants are given a user ID and passwacddes documents specific to the
loans in which they participate. lat 74. Originally, it was the practice of Fairfield to scan images
of PLAFs onto the extranet with other loan documentsatld6. This practice was to change after
a Participant took notice of a PLAF related to the Construction Loan.

On September 6, 2007, an employee of one of the Participants in the Construction Loan,
Angie Ellis of Planters First Bk, noticed the June 29 PLAF posted on Fairfield’'s extranet system

and emailed Stacie Shearer at Fairfield to inquire about it:

Hi Stacie,
| pulled the most recent inspection today and saw a Problem Loan Action Form.
know it is related to being late on 2 of the 4 loans . . . .but | have not seen an

explanation to the reason he has been late.
Anything going on with the guarantor that | need to document?

Thank you for your help,

ASE
Hunter Dep. Ex. 33. The record does not show any response to this email, and Shearer does not
recall what she communicated to Ellis afteceiving the email.

The record does show, however, considerable internal correspondence among Fairfield’'s

employees. Ellis’'s emall set off a lengthy debdeua whether participants should be able to view
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PLAFs on the extranet. Shearer forwarded the Ellis ema#tbetine Breitenhirt, instructing her
to delete the PLAF from the extranet until further notice:

Catherine,

Could you pull up loan docs for 8100241 Acquilus Il and delete the Problem Loan

Action Form that is out there? | had a participant bank find this today. Please just

keep this in our file and do not scan back into the imaging system until | have been

able to get with Jim about what to communicate to participants prior to their
discovery of this form.

Thanks so much!

Stacie
Id. Breitenhirt in turn forwarded Shearer’'s email to Sandra Hunter, notingatgrticipant . . .
saw a PLAF on the Acquilus loan and it has raised questionsHudter in her turn forwarded the
email chain to Jimmy Davis andqposed further discussion of the matter with Davis and Jim
DeWitt. Id.

The Ellis email prompted “a general discussiobdat whether participants should be able
to view PLAFs on the extranet system. Hunter Dep. 77. The conclusion of this discussion was that
participants should not be notified of PLAFs. In her deposition, Hunter offered three riasons
the decision. First, the PLAF in question contained information about thedhceleéns that were
not a part of the Participation Agreement. &.85. Second, the credit rating was internal to
Fairfield and might unduly influence the participating banks’ own credit ratingsThitd, the
PLAF was not an “end-all document,” but just a “summary for discussion.” Id.

The decision was therefore made to erase all PLAFs related to credits ratetisat ldve
89. At first, only five-rated credits were removeechuse theynvolved “a little subjective
judgment on what . . . the rating could be.” dd90. PLAFs for Level 7 credits initially were not

deleted because at that level the credit concerns were more “defined” and tipapés would

already have known about the credit problems. ldater, however, “the determination was . . .
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made to remove all of them.” _ldt 92. The later PLAFs, the ones that changed the rating on the
Underwood loans from a 5 to a 6 and then from a 6 to a 7, were naved mn the extranet or
provided to the participants in any form.

Aside from the single email informing participants of the Spdidférbor loan in October
2007 and the memo regarding the substitution of collatera¢gedbe2007, there is nothing in
the record to indicate that Sun American ever received notice of the problems Mr. bindieras
experiencing with his loan portfolio until April 2008. That April, Fairfield assajthe relationship
to Stephen Stillman, a specialist in managioglhted assets. iBihan prepared a new PLAF for
the five loans, in which he maintained the level 7 credit rating the Disectan Committee had
approved in November 2007.

At his deposition, Stman testified that he rated the loans as substandard based on th
decline of the Florida condominium marketilli®an Dep.181. His PLAF, however, does not refer
to the market decline, but instead cites the borrower’s liquidity problems, tiwirtge “Guarantor
has been unable to keep loans without an interest reserve current” ahd bmtower had to take
out an additional loan to obtain cash to pay his previous loans. StillnpareRe29.

On April 21, 2008, $tman organized a conference call with representatives of the
participant banks. The purpose of the call was to introduce himself to thepaantiscand tell them
his thoughts about the loan.illBian Dep.182. During the call he informed the participants that
he considered the credit to be substandard.Hielalso informed the participants that Acquilus Il
had failed to pay 2007 property taxes and did not have the resources to do so. Garrett Dep. 160-61,
Ex. 10. Fairfield proposed using contingency funds from the construction budget to pay part of the
tax bill and asked the banks tonfl a “protective advae” to pay the rest. IdThe announcement
that Underwood was in a perilous financial condition and that Fairfield had rated the loan
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substandard several months earlier caught Sun American by surprise. Regardinglt@& Apri
conference call, Garrett explained that

we were a little taken aback by the fact that we’re hearing for the first time that the
loan had been downgraded several months back. And we were a little bit taken
aback by the nonchalant approach that Fairfield gave to the participants and that
notification of the downgrade to substandard was almost a passing comment as if
they had no obligation whatsoever to tell us about it.

Id. at 161. Shortly after the telephone conference, Sun American made the decision tevwithdra
from participation and cease contributing to draws.

Felipe Lozano sent a letter to Fairfield dated May 15, 2007, which notifiecelehilfat Sun
American considered it to be in material default of the Participation Agréerheaano’s letter
outlines five categories of default:

1) Failure to give proper notice to the participants that the underlying $oan a
well as the overall relationship with Fairfield had deteriorated to thedével
becoming a de facto workout which merited closer scrutiny from the
participants and more involved decision making on how to best deal with the
rapid deterioration of the loan and the underlying guarantor.

2) Suddenly and without prior warnings approaching the participants and
casually requesting additional funding to pay delinquent real estate taxes.

3) Suddenly and without prior warning asking the participants to approve the
reallocation of contingency funds set aside in the construction budget to
replenish the interest reserve. To eliminate all contingenngsfin a
vertical construction project that is only 45% complete is an extremely risky
proposition.

4) Suddenly and without warning casually advising the participants that
Fairfield has another $14MM in vacant land loans with no viable exit
strategy, with a debtor that has no liquidity (in contradiction to the
information provided in the original underwriting of the subject credit), with
the corresponding interest payments being artificially propped up by
borrowing against the equity in another vacant land parcel, and thengasuall
informing the participants that said interest reserve will be exidhirstae
next 60 days, if not sooner.

23



5) Suddenly and without warning advising the participants that the examiners
downgraded the subject loan as well as the related facility toSturtalard”
status.
Complaint Ex. B. Lozano goes on to complain about Fairfield’s “lack of transparency” in its
dealings with participants, a lack “caused by the inherent conflict of sdgrahministering a
healthy loan while dealing with the meltdown of a $14MM vacant land portfitliono viable exit
strategy and a guarantor with no liquidity.” 1ds a result of these alleged defaults, Sun American

ceased contributing to construction draws and demanded that Fairfietdirase its participation

interest “by no later than 05/19/08.” _Idrairfield referred Lozano’s letter to its attorneys, who

responded on May 30, 2008, with a letter demanding that Sun American continue to participate in
funding construction draws and threatening legal action against Sun American “ahdsall t
personally involved.” Complaint Ex. C. Sun American sent a second notice of default and demand
for repurchase in September, then filed this lawsuit in October.
Il. FAIRFIELD'S BREACH OF CONTRACT

The undisputed facts set forth above demonstrate that Fairgeldhed its obligationsder
the Participation Agreement to provide full information to the Particigd®ianks, including Sun
American. Specifically, Fairfield breached Sections 4 and 10 of the conBextion 4 and Section
10, read together and in the context of the Agreement as a whole, reflextett®f the parties to
require the Originating Bank to provide open and thorough disclosure to ParticipatingdBanks
events and circumstances affecting the credit relationship. The history of thealegidnship
related in the testimony of Fairfield’s employees Steph#m&h and Sandra Hunter, as well as
in Fairfield’s internal and external correspondence, is a history of incompletesdiselthat

hindered Sun American’s ability to make fully-informed decisidwuiathe progress of the project.
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Fairfield first breached its obligatiomsmder the Participation Agreement when it failed to
notify Sun American of its decisions to change the Construction Loan’s rigk fast from
Acceptable to the Watch List, then from the Watch List to Special blentihen from Special
Mention to Substandard. Section 4 of the Agreement requires Fairfield to provide SuceAAmer
prompt written notice in the event that it “materially downgradesli#ionship with a Borrower.”
Applying principles of contract interpretation set forth in Georgia law, the Court cornstettesm
“material downgrade,” as a matter of law, to include a negative chanige aredit rating. Such
a negative change is commonly called a “downgrade,” both in plain English and in theotiday
banking industry. A downgrade in the credit rating of a loan is material to thal@vedit rating.

It is undisputed that Fairfield did not provide notice to Sun American wheniitgtaded the rating
of its relationship with Underwood three times in 2007. Fairfield’s failure toadisclthese
downgrades was a breach of Section 4.

Fairfield also breached its obligatiomsder Section 10 of the Agreement when it failed to
provide Sun American with much of the information that supported its decision to rdalerihe
credit ratings. Section 10 requires Fairfield to inform ParticipatintkBaf any circumstances
which “could have a material, adverse affaat]jon the Loan or the value of the collateral securing
the Loan.” This disclosure requirement was particularly important icaisis, given that Fairfield
possessed substantial information about Underwood’s affairs that was not available to Su
American. Sun American would not have been able to learn, on its own, that Underwood was
having difficulties paying the interest on his three land loans. In the exefcigasonable
judgment, Fairfield should have foreseen that Underwood’s declining liquidity and delinquencies
on the land loans could come to have a material, adverse effect on the Construction Loan.
Eventually, these liquidity problems actually did have a material adverse effect@ortsteuction
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Loan, as Underwood first was unable to pay his property taxes, then later used frawgulent li
waivers to divert loan funds from the construction project toward otlieyrdtnown, uses.

A. Section 4 - Material Downgrades

The Court finds as a matter of law that Section 4 of the Participation Agneeacgiired
Fairfield to notify Sun American each time it decided to change the ca¢idi of the Construction
Loan and the related land loans. These changes were material downgradd®id’'s-aredit
relationship with the Borrower.

Because the term “downgrade” is not defined anywhere in the Participatieament, it
must be defined according to its plain meaning or its use imthestry. The plain meaning of
“downgrade” is simply a change in status for the worse, a move from a lgedt® to a worse
grade. It is commonly used in the banking industry to refer to negative shartge risk rating
of a loan. Fairfield’s “downgrades” of its risk rating were “material’the value of the
Construction Loan and were changes in the “credit relationship with the leorfows such,
Fairfield’s failure to disclose them to Sun American was a breach of thieipaon Agreement.

The construction of the Participation Agreement presents a question of law for the Court.
Georgia courts have outlined three steps for the construction of contracts:

First, the trial court must decide whether the language is clear and unaosig

it is, the court simply enforces the contract according to its clear terms; the contract

alone is looked to for its meaning. Next, if the contract is ambiguous i Isspect,

the court must apply the rules of contract construction to resolve the ambiguity.

Finally, if the ambiguity remains after applying the rules of constructionstue i

of what the ambiguous language means and what the parties intended must be
resolved by a jury.

Lostocco v. D’Eramp238 Ga. App. 269, 275, 518 S.E.2d 690, 695 (1999). In determining whether
a policy is unambiguous, “words in the policy must be given their usual and common signification

and ordinary meaning.”_Greater Ga. Life Ins. Co. v. Ea28h Ga. App. 682, 685, 665 S.E.2d 725,
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728 (2008). “Ambiguity exists when the meaning is uncertain, and the language may be fairly
understood in more than one way.” Lostoc288 Ga. App. at 275, 518 S.E.2d at 695. In this case,
the Court finds that the term “downgrade” is unambiguous, and any ambiguity that mighaaxist
be resolved by applying the rules of construction laid out in Georgia law.

The plain meaning of the word “downgrade” supports a construction requiring Fairfield to
disclose its risk rating changes. The compound form of the word itself indibatas means to
change the grade of something for the worse. The Oxford English Dictionargsi&fowngrade”

as a transitive verb meaning “to lower in grade, rank, status, estimatioa Jiketh Oxford English

Dictionary(3d ed. 1989). Arisk rating is nothing if not the bank’s grade, rank, status, or estimation
of the loan.

Usage in the industry further supports the plain-meaning interpretation of the wordr  Unde
Georgia’s rules of contract interpretation, “[w]ords generally bear their usual ancharo
signification; but technical words, words of art, or words used in a particudardrébusiness will
be construed, generally, to be used in reference to this peculiar mea@i@G.A. § 13-2-2(2).

Sun American’s Robert Garrett testified, based on his twenty-five years of expeandine lending
business, that moving a loan from a pass rating to the watch list cassétotaterial downgrade.
Garrett Dep. 154-55. Fairfield’s own witnesses conceded as much. When asked whethge a ch

in the risk rating from a four to a five would constitute a downgrade, Sandra Hunfexdg'Stior

my purposes, it’s referred to as a downgrade when it refers to the credjtriski But, | mean, it
could be - - it depends on what context you - - you use it in.” Hunter Dep. 31. Hunter further
testified that “downgrade” was a term that credit analysts and bank exammdd use to refer

to a change in the status of a credit ratingatdl26-27. StephenilBhan admitted that bankers
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would use the term “downgrade” in “common conversation” or “common vernacular” to refer to
changes in the risk rating. Stillman Dep.3&D-

Email correspondence among employees of Fairfield confirms that Fairfield’s bankers
commonly used “downgrade” to refer to risk rating changes, prior to thatimntiof this lawsuit.
On May 23, 2007, Tim Finney wrote Janel Waters to tell her, “\llel@wngrade Lee to a ‘5'for
the time being until his cash flow/liquidity improves.” Stillman Deg. & Stacie Shearer, in an
email to Hunter on September 8, 2008, asked, “Do gealirthe Underwood relationship being
downgraded to a 5 in June of 07?” Hunter Dep. Ex. 39.

It is in fact a challenge to talk of negative changes in thditaisk rating without using the
word “downgrade.” Throughout his deposition testimony, Steph#dme8t was careful to avoid
use of the word. Instead of a downgrade he referred tasKkaating change in a loan” (Stillman
Dep. 24); “a grading change from a four to a five” @d130); and “a change in the risk rating to
the detriment” (Idat 163). The Court has undertaken the same exercise in its outline of the facts
of the case. In seeking to state the evidence in the light most favorable to F-#idi¢dtt section
of this Order avoids the use of the word “downgrade” in favor of more neutral termasstiabse
used by Stillman. It was a challenging effort and required someadkphrasing. “Downgrade”
is simply the most natural term to describe a negative change in teeajra loan.

The three downgrades of the Construction Loan’s rating were “material” andirelates
“relationship with the Borrower.” When Fairfield downgraded its risk rating,ahgbd the grade
it assigned to the entire relationship with Underwood. Hieger Dep. 139. All of the Underwood
loans were assigned a single risk rating. These downgrades wereidlyiatethat they were

significant to the status of the credit relationship and of such aenttat knowledge of the
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downgrades would affect Sun American’s decision-making. Bieek’s Law Dictionary998 (8th

ed. 2004).

Fairfield’s internal correspondence indicates that Fairfield’'s bankers were aware th
knowledge of the downgrade could affect Sun American’s decision-making. When fiustsdigc
the possibility of downgrading the Undesad relationship to a level 5 in May 2007, Janel Waters
wrote, “If we take him to a 5 we might lose some participants.” Stillbem Ex. 6. Later, when
another participant emailed with concerns about the June 29 PLAF postedxiretheteFairfield
employees expressed concern about participants haswss to that informat. According to
Sandra Hunter, one reason for the decision to remove the PLAF from the networktWwags fieéd
“didn’t want to unduly influence any participant in their decision for . . . just having eatiag out
there.” Hunter Dep. 85.

Although the plain meaning of the term “downgrade” would include a downgrade in a bank’s
credit risk rating, Fairfield has attempted to introduce ambiguity by proposinteamase, more
restrictive definition of the term. At his deposition, Stephdim@in testified that he considered
the contract term to apply only to a concrete change in the terms or structuréoahth@/hen
asked about the meaning of “downgradeillnsan explained that

In the context of our conversation today and the participation certificate in our

responsibities thereof, it would be to change the way we handle a lodrainie

ask for more equity, we change interest rates, we change advance rateghtwe m

decrease the amount of credit available. There is an overall structure due to

weakness in the loan; overall structural change.
Stillman Dep26. Stliman aknowledged that “downgrade” was also used in the banking industry
to refer to changes in the risk rating, but explained that this usage Weeertethnical vernacular.”
Id. at 27. “Downgrade” was used to refer to risk rating changes only “in common conversation.”
Id. at 30.
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To the extent that Stillman’s goosed narrow definition introduces an ambiguity in the
contract, the ambiguity can be resolved by resort to Georgia’s rules of coomatruction. One
such rule is the rule abntra proferentum, codified at O.C.G.A. § 13-2-2(5). Under this rule, any

ambiguity in language must be construed against the drafter of the contractSégare Partners,

L.P. v. Cuong Quynh Ly238 Ga. App. 165, 168, 518 S.E.2d 166, 167 (1999). In this case, the

Participation Agreement was a form agreement drafted septed by Fairfield. Stillman Dep20.

Sun American did not have an opportunity to change the substance of the form, etheiiltira
certain blanks. IdFairfield thus had the opportunity to use a more precise or restrictive term tha
“downgrade,” or to state its narrow definition of the term. It did not do so.

Another rule of contract construction provides that terms should be interpreted wathin th
context of the contract as a whole. Asthe Code provides, “the whole contract should be looked to
in arriving at the construction of any part.” O.C.G.A. 8 13-2-2(4). The Participation Agreeme
viewed in its entirety, reflects an intent to maximize the flow afrimition from the Originating
Bank to the Participating Banks. Reading Section 4 in light of this overall intent supports the plain-
meaning construction of the term “downgrade,” rather than the narrow constructior diyere
Stillman and Fairfield.

The Participation Agreement assigns Fairfield primary resptysfor administering the
Loan. In connection with this responbilp, Fairfield commits to provide notice to Participating
Banks not only in the event of a material downgrade or the termination of a credit relptiboshi
upon knowledge of any circumstances that “could have a material, adverse effect oarhe L
value of the Collateral securing the Loan.” Participation Agreement | lffielBalso canmits
to make all files and records concerning the Loan available for inspegt®articipating Banks
and to furnish Participating Banks with “copies of the Loan Documents and all other documents and
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information Originating Bank may receive from time to time, whethesyant to the Loan
Documents or otherwise, relative to the Loan or the Borrower(s).atlfl.11. These provisions
cover a broad range of information, indicating that Fairfield is obligated to wdrktsvparticipants
in a posture of complete openness.

Nothing in the Participation Agreement gives Fairfield the right tbiwid information
about the Loan from its participants. Fairfield makes two arguments from thetoointiee term
“downgrade” to support its narrower definition of the term. First, Fairfield contendsrtwdions
in the Agreement related to participants’ independent obligations alitsoiivke responsility to
notify participants of its downgrades in the credit ratings. Second, Fairfieldndgntieat the
proximity of the term “downgrade” to the term “termination” indicadesntent that the term only
apply to material changes in the terms of the credit. Neither argumentuagiee.

Fairfield’s first argument is inconsistent with the language of Section 4 &fdheipation
Agreement. As Fairfield notes, Section 4 requires Participaang®to do their own due diligence
and make their own credit determinations. By its very terms, however, the Agtgeemimes that
the efforts of the Participating Banks will only verify angpplement the investigations and
evaluations of the Originating Bank. Section 4 provides that

credit evaluation performed by Originating Bank must be independently verified and

supplemented by Participating Bank’s review of individual Borrower(s) information

with respect to each Loan, sufficient for Participating Bank to make itsowait

decision with respect to its purchase of a Participation Interest in the Loan and to

monitor the Loan on an ongoing basis.

Participation Agreement 1 4. This clause assigns Participating Banks an inde pespietsiliey
to “verify and supplement” the credit evaluation of the Originating Bank. In order to verify and
supplement, the Participating Banks must heaeess to the Originating Bank’s credit evalati

The independent responifity to verify and sipplement these evaluations does not in any way
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reduce the obligations of the Originating Bank to disclose information about changes in its ow
evaluations.

By its very terms, then, Section 4 presumes that the Originatingvdtulisclose its credit
evaluations to the participants, who then have the obligation to verify and supplement those
evaluations and make their own determinations. In its next sentence, Section 4 goes on to require
the Originating Bank to provide prompt notice of any material downgrade in the crettbinsia.

This term must be read to include downgrades in its credit evaluations.

In its second argument, Fairfield contends that the use of “downgrade” in connection with
term “termination” indicates a more extreme definition of the word. Haditfi@s argued that the
proximity of the two terms suggests that a downgrade “camagdy decreasing the flow of credit,
while not stopping it completely.e. ‘terminating’ it.” Def’s Br. in Resp. to M. for Summ. J. 12.

The context of the provision does not require such a restrictive mehoingver. The placement
of the term “downgrade” in the same sentence as the word “termination” impliesstathat
downgrade means something less than termination. It is certainihaiue series of downgrades
in the credit rating from “Acceptable” to “Substandard” is a steady progressiba direction of
termination.

It is undisputed that Fairfield downgraded its credit evaluation of the Underwiatdnship
three times between May and November of 2007, but did not disclose these downgrades until April
2008. In doing so, Fairfield bached the explicit provisions of Section 4 of the Participation
Agreement and the implicit requirement of full disclosure and open communicatweenethe

Originating Bank and the Participating Banks.

32



B. Section 10 — Circumstances of Default

Fairfield not only withheld notice of its downgrades in the credit relationship; ifaled
to keep Sun American informed of many of the facts that supported these downgrade$actkes
related to important events in the relationship with Underwood thataisedethe risk of the
Construction Loan. In withholding this information, Fairfieldeddched Section 10 of the
Participation Agreement, which requires the Originating Bank to n@éfyicipating Banks of “any
circumstances . . . which in Originating Bank’s reasonable judgment . . . cowdcahmaterial,
adverse [effect] on the Loan or the value of the Collateral securing the Loan.” This\vesagodt
another violation of its duty to maintain open communication with its participants.

Because of its long and extensive relationship with Undedw Fairfield had superior
knowledge about financial matters pertinent to the prospects of the Acquiluseitprioy addition
to the Construction Loan, Fairfield administered the three land loans. ®emidan was not a
participant in any of these loans and was not privy to information about tiiteis except to the
extent provided by Fairfield. Although the land loans were distinct from the Construction Loan,
involving different terms and different corporate partiesfall loans were ultimately tied to a
single person, Mr. Underwood. Fairfield considered these four loans to be a detgiaskip.
Problems in payment of the land loans could be a sign of coming problems with the Camstructi
Loan, and Fairfield had an obligation to notify Sun American when it becaperey that
Underwood was experiencing liquidity problems.

Signs of Underwood’s liquidity problems sacked as early as Febru@07, when Fairfield
noted that Underwood had taken money frora@ount dedicated to interest on the land loans and
used it to pay operating expenses. This transfer was an early owliteti Underwood’s cash flow
was in danger, and it contradicted Fairfield’s express representation that Underwodii¢tiadtsu
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funds in the dedicatesccount to carry his interest obligations for 1.25 years. By May 23, 2007,
Underwood’s cash flow problems were continuing and were serious enough that Fairfield found it
necessary to place his loans on their Watch List. There is no evidence in the record that Su
American was ever notified of these cash flow problems.

Shortly afterwards, Underwood’s cash flow problems began to have an effect aiithis ab
to pay his debts. He fell behind on his interest payments on two of the land loans in June of 2007.
As his payments on these two loans approached thirty days past due, it was alreadhus’ “ser
situation. Stiman Dep. 149. By July, the loansached 39 days past due. Apparently through
some creative financing, Underwood was able to bring the two delinquent loans up to date.
Underwood fell behind again, however, and by the end of September he was nearly 60 days behind
on all three land loans. Mr. Stillman has conceded that theneonvaay for Sun American taow
about these delinquencies without disclosure by Fairfieldatl84. There is no evidence in the
record, however, that Fairfield ever notified Sun American.

Fairfield’s excuses for its silence are weak. Fairfield argues that it hadyhtodlisclose
the delinquencies in the land loans to Sun Americanabse the Construction Loan was
“substantially different in its structure and source of repayment from the raw land lwhias$.134.
Because of the interest reserve, Fairfield argues, the Construction aeduili-in liquidity and
there was no near-term threat of delinquencyatid36. Fairfield’s own behavior contradicts this
argument.

Fairfield’s response demonstrates that Underwood’s liquidity problems and the delinquencies
in the land loans were highly relevant to the status of the Construction Loan, despitstdreexi
of an interest reserve. There is a reason Fairfield considered the three la@rdathe
Construction Loan together as a single “relationship.” There is a reason Fairiigtieldire a
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personal guarantee by Underwood, even with the interest remedvihe potential value of the
collateral. There is a reason Underwood’s apparent liquidity was an importanecatisidto both
Fairfield and Sun American in the initial loan approval process. Amratisin loan is an inherently
fragile and risky undertaking. The collateral has little value umiltroject is completed. In the
interim, contractors must be paid and materials purchased. Unforeseen saweniss weather
problems or changing market conditions, can affect the projected costs and retuensrojeitt.

It is important that the borrower have sufficient cash flow to maintain som@wcuskien when
there is an interest reserve built into the terms of the loan.

Fairfield, in the exercise of reasonable judgment, should have foreseen that Underwood’s
early liquidity problems and delinquencies on the land loans could have a material, adverse effect
on the Construction Loan. The record indicates that Fairfield did in fact foresegaheadverse
effects. As a result of Underwood’s cash flow problems and subsequent delinquenciesuod the |
loans, Fairfield downgraded his credit rating for the entire relationship from a 4yinda7 in
November.

Fairfield’s correspondence shows that it had concerns the Construction Loan would be
affected by Underwood’simhinished liquidity and that it was aware its downgrades in theativer
credit rating had a direct relationship to the Construction Loan sdlgificThe May 23 email
correspondence between Janel Waters mmuhy) Davis reflects a concern that participants in the
construction loan might drop out if they learned “about the fact that Lee doesn’t have any money.”
Stillman Dep. Ex. 6. Fairfield thus knew that such liquidity problemsdcbe a major concern for
the participants. Nevertheless, it failed to disclose them.

Fairfield’s correspondence also shows that Fairfield foresaw exactly the sort ofs tiude:
diminished liquidity could cause for the construction project. The pyimi@blem likely to result
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from diminished liquidity was the temptation to “rob Peter to pay P#uat is, the temptation to
divert funds from the Construction Loan draws to pay interest on the land loans or to pay operating
expenses for the developer. The string of emails exchanged among Patti Magnano, Bryan Barton,
and Janel Waters in August 2007 shows that Fairfield was well aware thatipiation was likely
to arise as Underwood found it increasingly difficult to pay His brhis correpondence suggests
that Underwood was already seeking permission to use funds from the constructiorodraws t
interest on the land loans. As Mr. Barton worried, “If he continues to draw from his general
conditions to pay interest on other loans, eventuallyiheet be able to make payroll.”_ldt Ex.
11.

Fairfield’s hasty attempts to suppress the PLAFs that waceglon the extranet system are
further evidence that Fairfield knew the land loan delinquencies weremetevhe Construction
Loan. Fairfield now attempts to explain that it decided to remove all PirAffsthe system out
of concern for the confidentiality of its “internal risk ratings” and bec#ousé&LAFs were not an
“end-all document.” Hunter Dep. 85. These explanations are contradicted by the contemporary
correspondence, however. The email correspondence shows that the decisientteed?as\Fs
was prompted by alarm that a participant had seen them and had become concernedathoeit the
of Underwood’s guarantee. Hunter Dep. Ex. 33.

Fairfield’s failure to disclose information about Underwoodsidishing liquidity and his
land loan delinquencies is inexcusable. It had superior knowledge about Underwood’s position, but
refused to share this knowledge with participants. As a result, the pamtEwere deprived of an
opportunity to make informed decisions about their own risks in the construction project
Meanwhile, Fairfield took steps to protect its own interests in theldams, while the participants
were unable to appreciate the true significance of the Spiddatbor loan and the substitution of
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collateral for the Beaver Street property. They were unable to foresee thdusdgwiould find
itself unable to pay property taxes and would ultimately be tempted to misappropriate $750,000
from the construction project for use in unknown purposes.

The liquidity problems that first became evident even before Sun American sifjreed
the Participation Agreement could and eventually did in fact have a materisdadifect on the
Construction Loan. By the time Fairfield finally disclosed these problems, Underwoadstee
was practically worthless. Fairfield had an obligation to disclose these psoptemptly, and its
failure to do so was a breach of the Participation Agreement.

[1. REMEDIES

The undisputed evidence having shown that Fairfieéhdied its duty to provide full
disclosure to Sun American under Section 4 and Section 10 &fditieipation Agreement, the
guestion turns to the remedy for the breach. The Participation Agreem8ettian 13, provides

a specific remedy: repurchase of the participation interest. Section 13 provides

Breach by Originating Bank: Participating Bank shall, in addition to all other
remedies available to it at law or in equity, have the unilateral right (but not the
obligation) to sell to Originating Bank, regardless of regulatory or self-imposed
lending limits of Originating Bak, its Participation Interest for an amount equal to
the aggregate of all principal, interest, fees and other sums due with respect to i
Participation Interest, if:

a. Originating Bank shall fail to cure any default by Originating
Bank under this Agreement within thirty (30) days after
notice from Participating Bank specifying the default; . . .

Participating Bank shall have the right to maintain an action for specifarp@nce
against Originating Bank to enforce Participating Bank’s rights underabi®813.

Complaint Ex. 1 1 13. Section 13 provides Fairfieldaportunity to cure any bach. Ifitis
unable or unwilling to cure the éach, Fairfield must repurchase the Participation Interest at the
Participating Bank’s demand. For the reasons set forth below, the Court finds tlegiutodase
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clause in Section 13 is an enforceable ynerhe undisputed evidence shows that Sun American
provided Fairfield with proper notice and that Fairfield failed ams unable to cure its breaches

of Section 4 and Section 10e8ause of these breaches, Fairfield was obligated to repurchase Sun
American’s interest. In failing to repurchase, Fairfield is now liablét$dyeach of Section 13.

The repurchase remedy that Fairfield included in its form Particip#greement is
enforceable as a reasonable moglt for restoring the parties to their original position in a situation
where a breach oaot be cured and actual damages can be very difficult to calculate. The provision
is simple inits intent. If Fairfield breaches the terms of the Haation Agreement and fails to cure
its breach within thirty days, it agrees to take the risk of the project baclelbaitd to restore the
Participating Bank to the position it was in before purchasing #inécjpation interest. The
opportunity to cure gives Fairfield the opportunity to avoid the repurchase obligat@ses where
the breach can be easily remedied. In the event of a more serious breach, wheredonges n
possible or practical, the repurchase remedy simply allows theipatitig Bank to step away from
the risk. This remedy is particularly apt in cases such asotids where Fairfield’s breach
diminished Sun American’s ability to evaluate and manage itsxfsbsere on the loan.

It is undisputed that Fairfield did nothing to cure the repeatsthrof its duty to notify Sun
American of downgrades in the credit relationship and of circumstance sattealikely to have a
material, adverse effect on the Construction Loan. Sun American gave noticeregitieib Felipe
Lozano’s letter of May 15, 2008, and demanded that Fairfielditslfepurchase obligationshder
Section 13. Rather than attempt to cure tleadin, Fairfield responded with a letter from its lawyer
demanding that Sun American continue to fund the Construction Loan and threatening to sue Sun
American. On September 29, 2008, Sun American’s lawyer sent a second noticerstetide
repurchase. Before Fairfield responded to that letter, Sun American filedwhisitla Sun
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American’s May 15 notice letter was adequate to trigger the repurchase obligatihe
Participation Agreement. The notice specifies the default in deithlfive numbered paragraphs
outlining Fairfield’s failures to disclose material information.

Sun American’s notice letter was sufficient to trigger Fairfield’s dutyute or repurchase,
even though the letter demanded repurchase by May 19, 2008, within just four days of the notice
letter. Fairfield complains that the letter did not give it 30 days to cure. Tinsndledoes not
violate the terms of the Participation Agreement. Nothingin the Agreement givestibp&ag
Bank the authority or respongity to determine when cure would be effected. Regardless of what
the Participating Bank demands, the Originating Bank has thiyiytdecure. If Fairfield had cured
its breach before Juri®, 2008, it would have had no obligation under the Participation Agreement
to repurchase. It failed to do so.

Fairfield did not cure its breach in this case because cure was imposkiblBairTicipation
Agreement requireprompt disclosure. Timeliness is critical. Fairfield contends that it “could
easily have cured the alleged default by providing the information” that it had prewistinsigld.

Def’'s Br. Supp. Summ. J. 12 (Doc. 54). In this instance, however, late information gaiaess

no information at all. By the time Sun American became aware of Fairfigid#ated downgrades,

in April of 2008, Fairfield had known for over a year that Underwood was facing liquidity problems.
Fairfield had watched these problems become increasingly severe and haddsearstiations

to protect its own interests. Given that Fairfield had four other loansléztciobm Underwood,

its interests were not completely consistent with the interests of thapaarts in the Construction
Loan. Sun American, deprived of full information about Underwood’s credit risk, did not have an

opportunity to participate in these discussions or attempt to protect its owistisitere

39



By the time the information came to light in the April 21, 2008 telephone conference, there
was little Sun American could do to protect its interest. The Construction Laaaeady in the
position of a “workout.” Fairfield had unilaterally taken stepgtotect its interests in the land
loans, without input from the Participating Banks. Fairfield had allowed or contemplateah@llowi
Underwood to use funds from the construction draws to pay interest on the land Idetsaltio
originated a new land loan to give Underwood temporary cash flow to continue paying his interest
on the other land loans. Meanwhile, market conditions had significantly detediarahe Florida
condominium market, making Underwood’s personal guarantee and promised liquidity more
important than ever. By the time Sun American learned of Underwood’s liquidity problems, his
guarantee was almost worthless. Just a month later, Fairfield ledraet)riderwood had
misappropriated over $750,000 from the construction draws and diverted them to his own use. Most
of this money has never been recovered.

As Robert Garrett testifies in his July 17, 2009 Affidavit (Doc. 57 -9), there are a number of
steps Sun American could have taken to protect itself, hafieladisclosed the truth about
Underwood'’s financial condition in a timely manner. Had Sun American known that Underwood’s
purported $852,000 checkiagcount was almost empty as of February 8, 2007, it might not even
have executed the Participation Agreement on February 27. Garrett Aff. § 9. Thint hewigr
have advance a single dime on the project. Had Sun American known in June of 2007 that
Underwood was unable to make interest payments on his land loans, it might have insisted on
additional collateral for the Construction Loan. atlf 13. Had Sun American known in August
2007 that Underwood was withholding payment to a concrete contractor and seeking permission to
use funds from the Construction Loan to pay interest on the land loans, it might have insisted that
Fairfield issue checks directly to vendors and subcontractors. Had Sun Ankeagamin October
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2007 that Underwood’s loans were rated Substandard, it might have objected when Fairfield
originated a new loan to obtain collateral to protect its own land loans without providitigreaddi
collateral for the Construction Loan. k&t { 14, 15. By April 2008, none of these options was

of any value.

As Fairfield no doubt contemplated in drafting the Participation Agreement pgheehase
requirement of Section 13 is a suitable remedy for the breach of theafngiBank’s disclosure
obligations. The purpose of the disclosure requirements is to give the Pangcianks a full
opportunity to make informed decisions about the administration of the loan and to manage its own
risks. Fairfield’s failure to disclose made it the sole mastereafisk, and the best remedy available
is to make it bear the full burden and benefit of that risk. The repurchase clauserehezquires
Fairfield to take full responsilty for the loan, after it has failed to give the Participating Banks a
meaningful opportunity to participate.

As Fairfield points out, the repurchase clause is difficult to categorisgal terms. In
certain aspects it resembles a specific performance remedy, while in gibetsasresembles a
liguidated damages provision. It isndar to a liquidated damages prowaisj in that it requires the

repayment of a quantifiable and specified amount of monel &&adle Bank Nat'l Assn. v. Capco

Am. Securitization Corp.No. 02 CV 9916 (RLC), @05 WL 3046292, *5 (S.D.N.Y., ®V. 14,

2005) (repurchase clause “provides for liqguidated damages in the event thath tanot be
cured.”). It is similar to a specific performance reyen that it requires Fairfield to take back

possession of the Participation Interest. Seeyhound Fin. Corp. v. TSM Fin. CorfNo. 92 C

3750, 1993 WL 294023, * 3 (N.D. lll., Aug. 5, 1993) (repurchase clause amounts primarily to
monetary compensation, but “the Court would also have to order Defendant to take possession of

the defaulted loans or deduct some amount to reflect the value of the loans.”).
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Fairfield attempts to exploit this ambiguity with a dizzying argument that Sectiog 13 i
unenforceable because it provides for the equitable relief of specifarparice where there are
adequate remedies at law, but is also unenforceable as legal damages beocaidsbe impossible
to determine what Sun American would have done had it known of Underwood’s financial condition
earlier. The Court finds that it is enforceable either as specificrpefwe or as liquidated
damages. Nevertheless, following Georgia precedent the Courtifatdbe best remedy is to find
Fairfield’s failure to repurchase to be a breach of Section 13 and to awaadedafor its breach.
Under any of the three approaches, the end result is essentially the same.

Whether repurchase is construed as liquidated damages or specific perfqrinsnae
reasonable remedy for a serious breach with consequencesrthat ba measured. Specific
performance is generally available “whenever the damages recoverable at lawnatobe an
adequate compensation for nonperformance.” O.C.G.A. § 23-2-130. Specific performance may
thus be warranted where “the measure of damages resulting from non-performancgeéthe at
is uncertain or difficult to ascertain.” _Greyhourd®93 WL 294023, at * 3 (quoting Estate of

Johnson350 N.E.2d 310, 316 (lll. App. Ct. 1976)); saleq Gabrell v. Byers178 Ga. 16, 172

S.E.2d 227 (1933).irdilarly, a liquidated damages provision in a contract will be enforced )f “(1
the injury caused by a breach of contract is difficult or impossible to estimatee (2arties intend
to provide for damages and not a penalty; and (3) the sum stipulated is a reasonable peseéstimat

probable loss.” Lancaster v. Susa Partnership, B#®.Ga. App. 567, 685 S.E.2d 474 (2009). The

repurchase remedy prescribed in the Participation Agreement meets botlitdi@epquirements
for specific performance and the legal requirements for liquidated damages.

Requiring Fairfield to repurchase the Participation Interest in thisc#semost reasonable
means of restoring the parties to the position they would have been in absentthe breacise
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legal damages would be impossible to calculate because such calculatidnagauk speculation

into what Sun American would have done with the information Fairfield wastdxdigo disclose.

By withholding important information over a period of several months, Fairfield deprived Sun
American of an opportunity to make its own decisions about managing risk or to pasticip
decisions made by Fairfield. In hindsight, Sun American can only speculate about what it might
have done in February, May, August, or October of 2007, had it known the true extent of
Underwood'’s financial difficulties. It might have made good decisions, or it might have nthde ba
decisions. It might have insisted that Fairfield act more aggressivalyritoring and controlling

the project. It might even have pushed to stop the project enbedtyre millions of dollars were
invested. It is impossible to say.

Where Fairfield deprived its participants of power to manage their oknthis most
appropriate remedy is to have Fairfield assume full resptiysibr the risk. Only Fairfield had
sufficient knowledge to make fully-informed decisions about the Acquilus Il project. hirfed
this knowledge to control management of the Construction Loan. By repurchasing Sun American’s
Participation Interest, Fairfield bears the costs or obtains the benefgwin risk management
and cannot externalize those costs or benefits on Sun American. The repurchass olaiua
penalty, therefore, but a reasonable attempt to address the probable loss thaicaauin the
event of inadequate disclosure.

Although Georgia courts have never directly determined whether a repurchase clause
amounts to specific performance or liqguidated damages, the Georgia Court of Appealséhas tw
enforced repurchase clauses similar to the clause at issugdagé. In those two cases, the court
simply treated the failure to repurchase as a breach of contract in its btvnimighe most recent

case, Cleveland Motor Cars, Inc. v. Bank of Amer@b Ga. App. 100, 670 S.E.2d 892 (2008),
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a bank brought suit against a car dealer for failing to repurchaseiidead sold to the b&. In the

sale agreement, the car dealer “expressly promised to repurchémmtli@ buyer’s identity was
fraudulent.” 295 Ga. App. at 102, 670 S.E.2d at 895. The court affirmed summary judgment in
favor of the bank, finding that the dealer hagldmhed the contract byilfiag to repurchase. In an

earlier case, Rod’s Auto Finance, Inc. v. Finance ol Ga. App. 63, 438 S.E.2d 175 (1993), a

finance company purchased auto loans from two car dealers, under an agteatmrequired the
dealers to repurchase the loans if the debtor did not promptly commence making timely payments
The court remanded the case to the trial court with instructions to deternetieewthere was a
genuine issue of material fact that any debtor failed to make a timely frsepa In the absence

of a fact issue, the finance company would be “entitled to summary judgment on its clatine that
seller of that account must repurchase it.” 211 Ga. App. at 64, 438 S.E.2d at 176. In both cases,
repurchase was required on breach of certain terms of the agreement. The subsikqectat f

repurchase upon notice of theehch was itselfdund to be a leach.

Applying the approach of Cleveland Motor CarsRod’s Auto Financ#o this case would
ultimately have the same result as considering the repurchase clause liquidated damages
provision. The only distinction between this remedy and “specific perfa@ias that Fairfield
would not technically have to take possession of the Participation Interest.

As liquidated damages, the damages would be calculated to place thep#ragsosition
they would have been in had Fairfield complied with its duty to repurchas#eld would return
to Sun American the full purchase price of the Participation Interest ($3,500,00@phpfess and
interest accrued to date. Sun American would remit to Fairiigldsf to pay for draws required
under the Participation Agreement subsequent to Sun American’s discontisyagticipation.
Sun American would retain its Participation Interest and remain obligatgdiaithe extent
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necessary to assist Fairfield in the further administration of the Construotonas required by
the Participation Agreement.

If specific performance were ordered, Fairfield would have to take back its Paiditipat
Interest. It would then return to Sun American all of the funds that Sun Amedeanced on
construction draws, plus any accrued interest and fees. The ultinoait@rac result is the same
no matter how the remedy is characterized: Fairfield must return to Sun Amtbeckil,904,224.35
that it advanced to Acquilus Il prior to learning of Fairfield’'®&ch, with interest and fees as
required under Section 13. That is the measure of damages for Fairfie&tts lof the repurchase
clause of Section 13.

IV.  CONCLUSION

Based on the undisputed evidence, interpreted in the light most favorddaefield, the
Court finds that Fairfield breached its disclosure obligatiomder Sections 4 and 10 of the
Participation Agreement. The undisputed evidence further shows that&rican gave Fairfield
due notice of its breach and that Fairfield was unable to cure its breach witlyidalys. Fairfield
has since refused to repurchase the Participation Interest as required by Sectiatd@lindly,
the Court finds that there are no genuine issues of material fact and that SucaAnseentitled
to judgment as a matter of law. The parties are hereby directed to andfprepare a stipulation
of damages consistent with the measure of damages defined above, to be submiiied mith
twenty days of the date of this Order.

It is SO ORDERED this 9th day of February, 2010.

S/ C. Ashley Royal

C. ASHLEY ROYAL, JUDGE
UNITED STATES DISTRICT COURT
chw
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