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IN THE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF GEORGIA
MACON DIVISION

ALVIN H. WALKER,
Plaintiff,
VS. : 5:08-CV-00452 (CAR)

PUTNAM COUNTY, GEORGIA,
PUTNAM COUNTY BOARD OF
COMMISSIONERS - HOWARD
McMICHAEL, BILLY WEBSTER,
JANIE REID AND BOB LANDLOUR,
all in their individual and official
capacities, respectively, and

HELEN CARNESIn her individual and
official capacity, respectively, as
County M anager,

Defendants.

ORDER ON DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT

Before the Court is a Motion for Summary Judgment [Doc. 21] submitted feyndants
Putnam County Georgia, et al. Plaintiff Alvin H. Walker filed a Respdboc. 22] to the Motion
and Defendants replied [Doc. 27]. Plaintiff resigned his job with the coudtfjleshvarious claims
for discrimination arising out of leave he took due to failing eyesigigfendants have shown that
Plaintiff's position was eliminated for a legitimate businessaea® laintiff has not met his burden
of production to show either that his decision to resign wasunteny or that his separation was
a pretext for unlawful discrimination. eBause Plaintiff has failed to create a genuine issue of

material fact on any of his claims, Defendants’ Motion for Summary JudgneRANTED.
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BACKGROUND

Plaintiff Alvin H. Walker, a black male over the age of forty, was employed by
Defendant Putnam County from April 1997 until April 13, 2007, as a Traffic Maintenaeege C
Leader. Complaint, 11 5-10; Dep. of Helen J. Carnes, 22:13-23:11, Ex. 2 (Carnes Dep.).
Plaintiff took an unannounced medical leave of absence in February 2007 to have glaucoma
surgery in an attempt to restore vision to his right eye. Cataracts had @remioth of his
eyes causing blindness in his left eye as well. Dep. of Alvin H. Walker, 16:18-17:24, 21:12-23
(Walker Dep.). He chose not to have either cataract removed at that time. Id.

Plaintiff did not notify anyone with the County in advance that he would need an
extended medical leave. Walker Dep., 58:5-60:9. He did not later provide documentation in
support of any entitlement under tharilg and Medical Leave Act. Id.; Carnes Dep.,
31:25-32:9. Plaintiff had already exhausted his annual sick leave and vacation time by early
March 2007. Walker Dep., 30, 58:21-23; Carnes Dep., 37:4-9.

Not until March 1, 2007, did Plaintiff inform Jack Griffith, the Public Works Directo
and his supervisor, that he remained unable to drive to and fromdwerto his failing eyesight.
Walker Dep., 33:1-35:20. Plaintiff told Griffith that he would not be able to retuwotk
unless his vision improved. Id. He asked Griffith “to get with [County Man&lelen J.]

Carnes about what [his] options might be” in the event that he could no longeravork

During Plaintiff's absence and in the face of a mandate by the County’s elected officials
to cut costs, Carnes eliminated his Crew Leader position in the Pubflis\epartment.

Carnes Dep., 15:21-16:20. The decision came after Plaintiff told Carnes by phone on March 6,
2007, of his continuing indiby to work. 1d.; Walker Dep., 36:9-37:16. Carnes says Plaintiff
quit after he told her he was legally blind and could no longer drive. Carnes Dep., 15:10-19.
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Plaintiff says Carnes indicated that he could not continue working for the couetgaiild not
drive. Walker Dep., 40:11-12. He was required to drive a utilityktascpart of his daily
responsibilities on the job. Carnes Dep., Ex. 3.

Plaintiff gradually recovered some vision in his right eye, and his physe&eesed him
to return to work on April 1, 2007. Walker Dep., 40:25-41:7, Carnes Dep., Ex. 1. WhenfPlaintif
provided his medical release to Carnes some time after March 20, 2007, and asked to be
reinstated, she offered him a position in the Animal Control DepartMé&iker Dep., 41:11-15,

Ex. 6. The new position provided a slightly higher wage than Plaintiff had earredRublic
Works Department. Id. at 43:3-5, Ex. 6. A letter dated March 29, 2007, contained the offer
which remained open for two weeks until April 13, 2007. Id. at 41:16-43:11, Ex. 6.

On April 13, 2007, Plaintiff met with Carnes and declined the new position based on his
belief that he could not perform the duties of the Animal Control jolmeSabep., 22:13-21;
Walker Dep., 48:19-49:13. In addition, Plaintiff indicated that he soon expected to recdlive a fu
disability rating from the Veterans Administration, which alreadysélad him as 80 percent
disabled. Carnes Dep., 22:13-21; Walker Dep., 48:19-49:13. Plaintiff's employment with the
County ended immediately following the April 13 meeting as noted on aasigpaletter
provided to him that day. Carnes Dep., Ex. 2. The letter states that Plairgiieckdid.

Plaintiff claims he could not perform in the Animal Control job based ingaits
description, which indicates that the job requires “exceptional eye/handéfoadination” and
dealing with rabid animals. Carnes Dep., Ex. 4. The Traffic Maintenance positeayér,
required “manual dexterity” and involved tasks such as “operating post drivers8raading
tree limbs from roadways. Carnes Dep., Ex. 3. The Traffic Maintenastt®p was
exclusively outdoors, while the Animal Control position involved deskk. 1d.
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Based on his “overall health along with [his] eyes,” Plaintiff secured a 100 percent
disability rating from the Veterans Administration shortly thereaftelk®vdep., 23:4-24:22.
He also began receiving Social Security digglbenefits in July2008. Id. In addition to his
eye conditions, Plaintiff suffers from cardiovascular disease, high blesduye, high
cholesterol, post-traumatic stress disorder, and sarcoidosis—a dis#asetdrnal organs. Id. at
24:14-22. Plaintiff argues that no court adjudicated his levatability before or after his
separation from the County. Walker Aff., § 12. After undergoing experaismtgery in 2008,
Plaintiff did recover some vision in his left eye and now can see well enough to driaef114.

Prior to his official separation from the County, Plaintiff also appliedifmmployment
benefits on April 5, 2007. Walker Dep., 46:10-21. The Georgia Department of Labor awarded
Plaintiff $249 for twenty-one weeks effective April 1, 2007. Id. at Ex. 5. The award was based
on a finding that Plaintiff “quit [his] job because of health reasons” and hsclistied the
situation with [his] employer and tried to find a way to remain employed.” fee Qounty did
not contest this award and felt the findings accurately reflected Plaintiffssemations that he
could not work because of his health. Carnes Dep., 23:18-24:2.

When Plaintiff left work in February 2007, Carnes assigned his duties as Crew
Supervisor to the two remaining members of the Traffic Maintenance teamardRlaldwig, a
white male; and Curtis Harris, a black male. Walker Dep., 54:21-25; Carnes Dep. 18:7-10,
18:24-19:13. Harris later left the crew with an injury, leaving only Ludwig. Walker Dep., 57:8-
16; Carnes Dep. 18:19-22. Defendant did not fill Plaintiff's formesitipm as Crew Supervisor.
Walker Dep., 57:5-7; Carnes Dep. 16:9-20, 18:21-22, 27:17-28:4. All of the functions of the

Traffic Maintenance Crew that were once performed by three employees are now performed by



one, resulting in a significant financial savings to the County.&Sdbep., 27:22-28:4.
Plaintiff claims, and Carnes disputes, that some of his formenssgrresponsibilities
are now handled by two employees who are not on the Traffic Maintenance Crew. Walker Dep.
55:16-56:10; Carnes Dep., 25:21-26:23. Regardless, both of these other employees worked for
the Country prior to Plaintiff's departure. Id.; Walker Dep., 57:25-58:4. Nothing in tbedre
indicates that their level of compensation or title changed as a result of newhedauies. 1d.
Plaintiff has sued for i) disability discrimination, ii) age discrimination, dge and sex
discrimination, iv) violations of his rights under the Family Medicahte Act (“FMLA”), and

V) intentional infliction of emotional distress.

STANDARD OF REVIEW ON SUMMARY JUDGMENT
Summary judgment must be granted if “there is no genuine issue as to any faaterial
and . . . the moving party is entitled to a judgment as a matter of law.” Fed. R. Cixc)Ps&6(

alsoCelotex Corp. v. Catretd77 U.S. 317, 322 (1986); Johnson v. Cliftég4 F.3d 1087, 1090

(11th Cir. 1996). The substantive law applicable to the case determines which facteaed mat

Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986). Not all factual disputes render

summary judgment inappropriate; only a genuine issue of materialifedéf@at a properly
supported motion for summary judgment. &ket 247-48. Thus, summary judgment may be
granted if there is insufficient evidence for a reasonable jury to find footimaoving party or,
in other words, if reasonable minds could not differ on the verdict.ldSae249-52.

In reviewing a motion for summary judgment, the Court must view the evidence and all

justifiable inferences in the light most favorable to the nonmoving gautythe Court may not



make credibility determinations or weigh the evidence.i&Ge#t 254-55; sealsoReeves v.

Sanderson Plumbing Prods., 1630 U.S. 133, 150 (2000).

The movant carries the initial burden and must show the court that “an abkence o
evidence to support the nonmoving party’s case” exists to sustain its motiotexC&77 U.S.
at 325. “Only when that burden has been met does the burden shift to the ngraotyirio
demonstrate that there is indeed a material issue of fact that precludes summary judgment.”

Clark v. Coats & Clark, In¢.929 F.2d 604, 608 (11th Cir. 1991).

The nonmoving party must then go beyond the pleadings and present specific evidence
that raises a genuine issue of material fact (i.e., evidence that would suppoetdlict) vor
otherwise show that the moving party is not entitled to judgment as a mdter SeeFed. R.

Civ. P. 56(e); sealsoCelotex 477 U.S. at 324-26. This evidence must consist of more than
conclusory allegations or legal conclusions and may include affidavits, depssind

admissions. SeAvirgan v. Hull 932 F.2d 1572, 1577 (11th Cir. 1991). “Mere conclusions and

unsupported factual allegations, as well as affidavits based, in part, upon informetimedieii
rather than personal knowledge, are insufficient to withstand a motion forasynpuggment.”

Ellis v. England 432 F.3d 1321, 1327 (11th Cir. 2005). Summary judgment must be entered

where “the nonmoving party has failed to make a sufficient showing on ani@sslentent of
his case with respect to which he has the burden of proof.” Celbtéx).S. at 323.
In the employment discrimination context, unverifiable conje¢tumaipported opinions,
and unsubstantiated allegations of coworkers cannot suffice as viable syodgarent
evidence, especially where contradictory of highly credible and authenticated record evidence.

SeeBogle v. Orange County Bd. of County Comm1§2 F.3d 653, 658-59 (11th Cir. 1998)




(rejecting plaintiff's unverifiable, anecdotal testimony about alleged catgai); Combs v.

Plantation Patternd 06 F.3d 1519, 1532 (11th Cir. 1997) (requiring plaintiff to introduce

sufficient testimony to allow fact finder to disbelieve each of employer¥eped explanations
to survive summary judgment). A district court does not need to “review ak elitdentiary
materials on file,’sua sponte, however, it “must ensure that the motion itself is supported by
evidentiary materials” and, at the least, “must review all of the evidentiagyiatsitsubmitted in

support of the motion for summary judgment.” 5800 SW 74th 868.F.3d at 1101-1102.

DISCUSSION
|. Disability Discrimination Claim
a. Elements of the prima facie case
To plead a disability discrimination claim under the ADA, Plaintiff must pretsent a

prima facie case of disability discrimination. Cleveland v. Home Shopping Keting., 369

F.3d 1189, 1193 (11th Cir. 2004). Plaintiff can establish a prima facie case by showing that: 1)
he is disabled, 2) he is a qualified individual, and 3) he was subjectedawful discrimination

because of his distity. Earl v. Mervyns, Inc. 207 F.3d 1361, 1365 (11th Cir. 2000).

The ADA defines the first element of the prima facie case, disability)lag/$o “a
physical or mental impairment that substantially limits one or more of the lif@jactivities of
such individual.” 42 U.S.C. § 12102(2). Courts, with respect to this definition oflitfsab
utilize a three-step assessment: 1) does the plaintiff have an impairment; 2) deésdhgon
life activity qualify as major life activity; and 3) does the impairment substantially limit th

major life activity. Bragdon v. Abbot624 U.S. 624, 631 (1998).




The ADA defines a “qualified” individual as “an individual with a disap¥tho, with or
without reasonable accommodation, can perform the essential functiohs’jobthe holds or

desires. 42 U.S.C. § 12111(8); Davis v. Fla. Power & Light, 2lab F.3d 1301, 1305 (11th Cir.

2000). If a qualified individual with a disiity requires a reasonabdEcommodation to
perform the essential functions of her job, then the ADA requires th@wnpb provide the
accommodation unless the employer can demonstrate that doing so would constitute an undue

hardship. 42 U.S.C. § 12112(b)(5)(A); Lucas v. W.W. Grainger, B% F.3d 1249, 1255 (11th

Cir. 2001). An accommodation is reasonable and required, however, only if it éhables
employee to perform the essential functions of his job. 29 C.F.R. § 1630)d{o)(tcas 257
F.3d at 1256. “Essential functions” are defined as the fundamental duties ohatjaldisabled
employee actually is required perform. 29 C.FR. 8§ 1630.2(n)(2)(1).

In addition, a qualified individual with a disability is not entitled to dbeommodation
of his choice, but only to a reasonable accommodationE&ge207 F.3d at 1367. Reasonable
accommodations may include job restructuring, part-time or modified work sekgdul
acquisition or modification of equipment or devices, and reassignment to anothienpdgi

U.S.C. 8§12111(9); 29 C.F.R. § 1630.2(0); Talavera v. School Bd. of Palm Beach,Q@9nty

F.3d 1214, 1217 (11th Cir. 1997).
Absent direct evidence of discrimination, ADA claims are analyzeérihe three-part

test outlined in McDonnell Douglas Corp. v. Greéhl U.S. 792 (1973). Durley v. APAC, Inc.

236 F.3d 651, 657 (11th Cir. 2000). Once a prima facie case has been established, Defendants
may rebut it by articulating a legitimate, nondiscriminatory reason for trexselemployment

action._Cleveland369 F.3d at 1193. If Defendants successfully rebut Plaintiff's prima facie



case, Plaintiff bears the burden of establishing that Defendants’ reasetexyml._Id.

b. Legal analysis

Plaintiff's changing condition complicates the factual analysis in this casersH®
his supervisors that he could no longer work. Facing a budget crisis, Deferidansdezl the
Traffic Maintenance position. When Plaintiff's vision later ioyed, he asked Defendants
about returning to work but refused a new position in Animal Contrbé récord indicates that
Plaintiff thereafter resigned. Now, after surgery restored vision todidfaintiff's eyes, he
seeks through litigation to have his original position restored as wspjtd having sought and
received two forms of disdiby and unemployment benefits in the interim. As discussed below,
however, the evidence submitted by Plaintiff fails to create a genuine issugegéhfiact under
any conceivable avenue for relief. Plaintiff has not made out a prima facie case ardi@Ath

regardless of his level of disability.

1. Plaintiff was not a “qualified individual” during his leave of absence.

After Plaintiff left for surgery in late February 2007 and prior to his mediaase to
return to work on April 1, 2007, Plaintiff was not a “qualified individual” for purgaskthe
ADA because he was unable to perform the “essential functions” of hijatmes testified that
she made the decision to eliminate the Traffic Maintenance positionasout March 62007,
after Plaintiff represented to her that he could no longer work. Plaasifpt nothing in the
record to call into question the timing of this decision. By his own admjdssodid not know

before a doctor’s visit on March 20, 2007, if he would ever be able to work for thryCagain.



Furthermore, Plaintiff does not dispute that until his medical release dateildf,A4007, he
was unable to perform the essential functions of the Traffic Maintenanitemoshich
specifically included the ability to drive a service truck. Since one w&hoat perform the
essential functions of the job in question is not a “qualified individualpéoposes of the ADA,
the elimination of the Traffic Maintenance position on or about May@0®/, cannot give rise
to a claim under the ADA.

Even if Carnes only decided to eliminate the Traffic Maintenance poaitienlearning
that Plaintiff could return to work, Plaintiff remains unable to makeaguima facie case under
the ADA. The undisputed record shows that Defendants responded on March 29, 2007, to news
of Plaintiffs medical release with an immediate offer of a new posidmnimal Control. The
letter containing the offer provides conclusive proof that the Traffimtdnance position had
been eliminated by that date at the latest, which was before Plathtifiter had released him to
return to work. Since Plaintiff could not perform the essential dutieshefr gibsition on March

29, 2007, he was not a qualified individual under the ADA.

2. Plaintiff claim fails regardless of his disability level after his medeabse.
As of April 1, 2007, Plaintiff's status changed in two respects. His doctor released him
to return to work, and although the Traffic Maintenance position no longedxhe had an
open offer of transfer to Animal Control. Nonetheless, any claimsabitiiy discrimination by
Plaintiff after that date fail whether he was not disabled, pgrtieabled, or totally disabled.
I. Without a disability, there is no ADA claim.

If Plaintiff was not disabled, he cannot make out the prima facie case for an ADA claim.
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Plaintiff's doctor issued an unconditional medical release for him tonréduwvork on April 1,
2007, with “nolimitations.” The release was not job-specific. Individuals attemptrprove
disability status must submit evidence beyond a mere medical diaghasigmpairment. See

Toyota Motor Mfg., Kentucky, Inc. v. Wiliam$34 U.S. 184, 198 (2002) (requiring for

purposes of ADA that plaintiffs offer evidence that extent of limitatiansed by their
impairment is substantial). Plaintiff has not even produced medical evidamnd¢e tremained
disabled after April 1, 2007, and he admits to having now recovered normal nibiothieyes.

As such, Plaintiff has failed to make a prima facie showing that he was disabled.

ii. Any continuing disability did not qualify Plaintiff for relief.

If, however, Plaintiff was disabled within the meaning of the ADAwas not a
gualified individual. First, Plaintiff has failed to make an adequate showing tihaghested a
reasonable accommodation. Second, requiring Defendants to keep the Traffic Atamten
position solely to accommodate Plaintiff's desire to return to thawmldd have placed an
undue burden on Defendants. Third, although Defendants could have dischargetafiinti
he changed his mind about not returning to work, Defendants insezdcut of their way to
transfer him to an open position, which reasonable accommodation he refused.

Most fundamentally, Plaintiff cannot challenge Defendants’ actions dluiee feo
accommodate theory because he never identified and requested a specific, reasonable
accommodation. Plaintiff bears the burden of identifying a reasonable accornomod&de

Stewart v. Happy Herman's Cheshire Bridge, 1047 F.3d 1278, 1286 (11th Cir.1997)ill&/

v. Conopco, InG.108 F.3d 282, 283 (11th Cir.1997); E@207 F.3d at 1366-68. Plaintiff must
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make a specific demand for an accommodation in order to trigger Defendants’ duty te provid

reasonable accommodation under the ADA. Gaston imd@ath Gardens & Home, Inc167

F.3d 1361, 1363 (11th Cir. 1999). Plaintiff's only specific demand was that he be reinstated in
the Traffic Maintenance position, which no longer existed. An employee entided to the
accommodation of his choice, but only to a reasonable accommodatidbaib®7 F.3d at
1367. Plaintiffs requested accommodation was unreasonable.

Granting Plaintiff's request to be reinstated in the Traffic Maintenanaegmps
moreover, would have resulted in an undue hardship on Defendants. Even a reasguoabt
for accommodation that results in undue hardship for the employer is notattidBed=ar|
207 F.3d at 1366. Defendants have produced evidence that the Traffic Maintenance position was
eliminated in response to adgetary hardship faced by the rural county. Defendants did not
attempt to fill the position, which remainacant. Plaintiff's request to be reinstated in the
Traffic Maintenance position after its elimination out of legitimate firdrmonsiderations
would have created an undue hardship for Defendants.

The ADA does not require an employer to reconstitute an eliminatétpas create a

new position that is identical in all respects. 82dJ.S.C.A. 8§ 12111(9); Yashenko v. Harrah's

NC Casino Co., LLC446 F.3d 541, 547 (4th Cir. 2006) (finding no right of restoration to

previous position where company reorganization would have eledinategardless of
intervening medical leave by employee who refused to apply for other vacant gpstibiari

v. City of League City920 F.2d 311, 318 (5th Cir. 1991) (finding no duty to create position for

disabled employee). In fact, a transfer is an accommodation of last resort, madaryecdss

if accommodation in the employee’s original position poses an undue hardsG@. EE
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Interpretive Guidance, 29 C.F.R. Part 1630, App. 8 1630.2(0). Defendants neventlagless
the transfer available to Plaintiff in a position that had already been publicitisede

The reassignment to Animal Control was, moreover, a reasonable accommoalsgion b

on its similarity to Plaintiff's original position. See, e¢.Behrs v. lams Cp486 F.3d 353 (8th
Cir. 2007) (requiring only that new position be comparable and imposing otiffateirden of
showing that offered position is inferior to original position). Tik& position was comparable
in all material respects to the old job. Both the Traffic Maintenance ancaAGiomtrol
positions required driving a utility truck to various locations atbthe county and performing
various manual tasks. That one job involved animals and the othereidvolad signs and
fallen trees is of little consequence (In fact, Defendant admits he had to deal wils amm
occasion in the original job). The Animal Control position paid a sjidgtgiher wage and
involved indoor work, while the former job was exclusively outdoors. Hfaiduld have
enjoyed the same benefits package had he accepted the job. The reassignment was thus a
reasonable accommodation.

Finally, an individual who rejects a reasonable accommodation necessary for
performance of the job will no longer be considered a qualified individ@aC.F.R. §
1630.9(d). Plaintiff never assumed the Animal Control position. Althoagidmits that he
could perform the essential functions of the Traffic Maintenance pqdit@simply concluded
without ever attempting to take on any of the Animal Control redpbitiess that he was
incapable of doing the job. Plaintiff has made no showing that thetiaberctions of the two
positions differed, and he did not pursue the Animal Control positiondnaggh to show

whether Defendants could have further accommodated any disparities in the itwng0s
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Since Plaintiff rejected the Animal Control job out of hand, he can nordiegeonsidered a
qualified individual, and his ADA claim fails as a matter of law.

As noted previously, a disabled employee has not earned the right to pick among
reasonable accommodations because he would thereby gain greater rights than hisledn-disa
coworkers. Any other approach would require affirmative action on behalf oledisab

employees at the expense of the non-disabled. Terrell v. UE3drF.3d 621, 627 (11th Cir.

1998) (“The intent of the ADA is that an employer needs only to provide meareqgéll

employment opportunities.”); see aBaugherty v. City of El Pas®6 F.3d 695, 700 (5th Cir.

1995) (The ADA “prohibits employment diseiination against qualified individuals with

disabilities, no more and no less.”); Rhodes v. Bob Florence Camtréat, 890 F. Supp 960,
967 (D.Kan. 1995) (“[The plaintiff's] disalhly does not insulate him from the vagaries of the
marketplace.”). After Plaintiff had indicated he would not return to work, Dafgsdiminated
his original position. When Plaintiff's condition improved and hengled his mind about
working, Defendants offered him a transfer without hesitation. As, $khie law must not punish
Defendants for their generosity in providing the most reasonable accommaaiatilable at the

time simply because Plaintiff refused to accept it. See,laugas v. W. W. Grainger, Inc257

F.3d 1249, 1257 (11th Cir. 2001) (“Good deeds ought not be punished, and an employer who
goes beyond the demands of the law to help a disabled employee incurs no legalrotdbigat

continue doing so.”).

iii. A total disability would have disqualified Plaintiff for relief.

If Plaintiff was totally disabled, he cannot make out the prima facie case for an ADA
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claim. An employee who cannot perform the essential functions of his jobwéhereasonable
accommodation—is not a “qualified individual’ covered under the ADA. Da®s F.3d at

1305. Plaintiff admits he could not perform the essential functions of theaAGmomtrol job.

In addition, it is undisputed that Plaintiff sought and obtained unemploymenitbeviele the
offer of transfer remained open. The Veterans Administration and Sociait§secur
Administration have since both independently classified him as totalyleliit Based on these
facts, Defendants argue that the Court should bar Plaintiff's ADA claims omasigeds judicial
estoppel. The Eleventh Circuit, however, does not recognize per se judicial estoppel in this

context. Talaveral?29 F.3d at 1220. Instead, whether an employkbenudicially estopped

from later bringing an ADA claim depends on specific statements made during the amslicati

process for disability benefits. Taylor v. Food World, |A&3 F.3d 1419, 1423 (11th Cir. 1998).

The record before the Court does not provide a sufficient basis on whicloke pdicial
estoppel under this rule. Nevertheless, Plaintiff cannot prevaisgkOA claim if he was

totally disabled at the time he sought a reasonable accommodation.

3. Plaintiff's claim cannot survive the burden-shifting analysis.
Even if Plaintiff could show that he was disabled and qualified for purposes of the ADA,
he has not shown that Defendant discriminated againstduaube of his disdiby. Absent
direct evidence of discrimination, an employee may show discriminatider the ADA through

use of the burden-shifting framework outlined in McDonnell Doudhasley, 236 F.3d at 657.
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I. Plaintiff has shown no adverse employment action.
The prima facie case requires Plaintiff to show an adverse employment action. The
record, however, does not indicate that Plaintiff suffered an adverse empl@gtentas a

matter of law. See, e, gMcAdams v. Harveyl41 Fed. App’x 802, 803 (11th Cir. 2005).

Defendants offered Plaintiff a transfer, which he refused. Then, Rlaesigned his position.
He has put nothing into the record that would give rise to a claim for constructliardis. As

such, it appears Plaintiff did not suffer an adverse employment action.

ii. Plaintiff has not shown pretext.

Assuming an adverse employment action, however, Plaintiffs ARinddtill fails. An
employer may rebut the prima facie case by articulating a legitin@tdjscriminatory reason
for the adverse employment action. Clevel&8&D F.3d at 1193. If the employer successfully
rebuts the prima facie case, the employee bears the burden of establishing dastah®@ffered
is pretextual. Id.Defendants have indicated that Plaintiff's position was eliminatethéncial
reasons and that the County Manager only did so after Plaintiff indicated he wowdtunot r
Three years later, the position remains vacant, and a three-person crew has beena@duced t
crew of one. In addition, Defendants’ reassignment offer to Plaintiff afteh&inged his mind
is strong evidence that no discriminatory intent aimed at Plaintiff niethvaefendant in
eliminating the Traffic Maintenance position. That other less semiplogees’ positions were
not eliminated first is not evidence of pretext. This fact only underst¢beeexcess capacity on
the Traffic Maintenance crew and Defendants’ desire to keep working employees in gheir job

Finally, Plaintiff has put nothing in the record to indicate that Defendeedted a particular,
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similarly situated employee any differently than him under similar circunossa Defendants,
therefore, have shown a legitimate, nondiscriminatory reason for elmgiitlaintiff's former
position, and Plaintiff has not shown that this reason was pretextualtiffias not met his

burden of production and cannot thereby make out a prima facie ADA claim.

II. Age Discrimination Claim
In order to establish a prima facie case of age discrimination, Plainsffshaw that:
1) he was a member of the protected age group; 2) he was subjected to an adverse-employment
decision; 3) he was qualified to do the job; and 4) he was replaced by a younger individual
or treated less favorably than a similarly situated employee whosgastiblly younger.

Chapman v. Al Transparf29 F.3d 1012, 1024 (11th Cir. 2000).

It is undisputed that Plaintiff is in the protected age group. Even assuming Defendants
subjected Plaintiff to an adverse employment action and he was qualified for thehe it
he resigned, he fails to make out a prima facie case under the ADEA. Defendant®have sh
that Plaintiff was never replaced and that the Traffic Maintenance positiomsempan. A
crew of three has been reduced to one. Plaintiff has produced no credible evidence to dispute
this fact or to show any similarly situated younger employee who relceioee favorable

treatment. As such, Plaintiff's ADEA claim fails as a matter of law.

lll. Race Discimination and Sectiof©983 Claims
Plaintiff cannot establish a prima facie case for either racandisation or a violation

of the equal protection clause of the Fourteenth Amendmentailsiéo show any similarly
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situated employee of another race who received more favorable treatment withtieespect
medical leave or job reassignment. To establish a prima facie case for ranengison
pursuant to 42 U.S.C. § 2008eseq (“Title VII”), Plaintiff must show that:

1) he is a member of a protected class;

2) he was subject to an adverse employment action;

3) his managers treated similarly situated employees who were nidgemseof his
protected class more favorably or he was replaced by a person from outside his
protected class; and

4) he was qualified for the job.

Gillis v. Georgia Dept. of Corr400 F.3d 883, 887 (11th Cir. 2005); See &lsawford v.

Carroll 529 F.3d 961, 970 (11th Cir. 2008). “When Section 1983 is used as a parallel remedy

for [a] violation . . . of Title VII, the elements of the two causes of actiorhareame.”

Underwood v. Perry County Comm'd31 F.3d 788, 793 (11th Cir. 2005).

Defendants do not dispute that Plaintiff, as a black male, is a member of a protected
racial class. The Court has already discussed at length the issue of whethdnfsintif
qualified for the job at the time he resigned. All that bears repeating is thaiffRidmits his
belief that he could not perform the essential functions of the Aninrar@gosition.
Regardless, Plaintiff cannot prevail because he has not shown itndardyssituated employee
of another race received more favorable treatment than he did under the sameasicasner
that he suffered an adverse employment action.

Plaintiff has not met his burden of production on this claim. The eertigzd in this
case consists of the deposition of County Manager Helen J. Carnes, the deposiamifgf P
and two affidavits by Plaintiff. Therein, Plaintiff intimates thatesthmay have received more
favorable treatment on medical leave, but he points to nothing concrete tmnayceothing

sufficient to create a genuine issue of material fact. As such, there is no crexbioteevidence
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of any similarly situated employee who was treated differently undesaime circumstances.
Plaintiff's Title VIl and Equal Protection claims, therefore, fail as a maftEwo

Defendants have shown a legitimate, nondiscriminatory reason for elngitia¢ Traffic
Maintenance position. Elected officials had directed Carnes to cut costs, and based on h
conversation with Plaintiff, she thought he would not return to war&fendants, moreover,
offered Plaintiff a position in Animal Control as soon as he changed hds wimch is further
evidence Defendants lacked discriminatory intent since the pok#id been open to the public.
Plaintiff has not shown any evidence of pretext, and the Traffic Maintenantermposmains
vacant over three years later.

In addition, Plaintiff has failed to show that Defendants subjected himddwamse
employment action. An employee who quits cannot establish an adverse employroant acti

unless the employee submits evidence of constructive discharge. Sddipe.g. Liberty Nat'l

Life Ins. Co, 252 F.3d 1208, 1241-44 (11th Cir. 2001). To establish constructive discharge, an
employee must show that the work environment and conditions were so unbeatadble th

reasonable person would be compelled to resign. Virgo v. Riviera Beach Asso¢R0IE®Rd

1350, 1363 (11th Cir. 1994). Whether a transfer qualifies as adverse employment action requires

an objective analysis. Doe v. Dekalb County Sch. Digt5 F.3d 1441, 1448-49 (11th Cir.

1998). Thus, those transfers that a reasonable person would view as a demotion because of a
loss in pay, responsibility, or prestige are generally adverse, whie that are purely lateral
are not. Sed. at 1449-52.

Plaintiff resigned his county job on April 13, 2007, without assuming the Amalrol

position that Defendants offered as a reassignment. As such, Plainsédethat essentially
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appears to have been a lateral transfer to a higher paying job with the sante thextefias
comparable to his original position. Since Plaintiff has produced no crediiénes to show
that the transfer was the objective equivalent of a demotion, he cannot show thaabisfe

subjected him to an adverse employment action on a theory of constructivegdischar

IV. FMLA claims

The FMLA entitles eligible employees to take up to twelve workweeks of leave during
any twelve-month period because of “a serious health condition.” 29 U.S.C. 8§ 26P(n)(
When an employee’s FMLA leave is foreseeable based on planned medical treatment, the
employee must “provide the employer with not less than 30 days’ notice, beforeelbedat
leave is to begin, of the employee’s intention to take leave under such subpare2@dpls’C.
8 2612(e)(2)(B). Where the leave is foreseeable, but “30 days notice is not practicdioes s
because of a lack of knowledge of approximately when the led\®ewequired to begin, a
change in circumstances, or a medical emergency, notice must be given as soon as pfracticable
29 C.F.R. 8 825.302(a). Finally, if the need for leave is unforeseeable, notice musnbagi
soon as practicable under the facts and circumstances of the particular case,” which generally
requires notice within one or two working days after the need arises. 1d. 8§ 825.303(a).

An employee taking unforeseeable leave “need not expressly assert rights under the
FMLA or even mention the FMLA, but may only state that leave is needed.” 29 C.F.R. 8§
825.303(b). But the notice must be “sufficient to make the employer aware that the employee
needs FMLA-qualifying leave, and the anticipated timing and durafitredeave.” Id. 8§

825.302(c). The Eleventh Circuit has held that “where an employee’s need for FMEAsleav
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unforeseeable, the employee need only provide her employer with notice sufficieaktedhe

employer aware that her absence is due to a potentially FMLA-qualifying reason.” Gay v.

Gilman Paper C0125 F.3d 1432, 1436 (11th Cir. 1997).

Once an employee has met these notice requirements, the burden shifts to theremploy
who must then ascertain whether the employee’s absence actually qualifies for FMLA
protection. 29 C.F.R § 825.302(c) (“The employdl lve expected to obtain any additional
required information through informal means.”). In order to vetifjdity, the employer may
require that the employee furnish a medical certification of the need for leave from the
employee’s health care provider. 29 U.S.C. § 2614(c)(3)(A). When the leave is unforeseeable,
the employer must allow at least fifteen calendar days for an employee to comply with a request
for medical certification. 29 C.F.R. at § 825.305(b).

When an employee returns from covered leave, he is normally entitled todredest

his former position or its equivalent. 29 U.S.C. § 2614(a)(1); Strickland v.r\Wadeks &

Sewer Bd. 239 F.3d 1199, 1208 (11th Cir. 2001). But the right to reinstatement is not absolute.

Schaaf v. Smithkline Beecham Cqrp02 F.3d 1236, 1241 (11th Cir. 2010). Upon a showing

that the employee would have been discharged had he not been on FMLA leave, the employer
may deny reinstatement. Stricklar&89 F.3d at 1208; see 29 U.S.C. § 2614(a)(3) (right to
reinstatement does not entitle employee under protection of FMLA to “any ragtafith or

position of employment other than any . . . to which the employee would have bded bad

the employee not taken the leave”). “[l]f an employer can showttrefused to reinstate the
employee for a reason wholly unrelated to the FMLA leave, the employer is nef’ liabl

Strickland 239 F.3d at 1208.
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It is undisputed that Plaintiff suffered from a serious health condititwe. rdcord does
not indicate how far in advance Plaintiff had scheduled his surgerytdatBlaintiff did not
inform Defendants until after the surgery had taken place and only then afteerhptatt to
drive to work. The Court will assume for purposes of this motion, henyvévat the need for
leave was unforeseeable.

Plaintiff told his supervisor and Carnes that he would not be alleioindefinitely if
his condition remained the same. He asked his supervisor to confer with Carnesss s
options. Five days later, he asked Carnes about retirement and donatedesiokithough
Plaintiff admits he knew of FMLA, he never requested unpaid medical leave or spgcificall
mentioned FMLA. Nonetheless, the Court will assume for purposégsahbtion that Plaintiff
provided notice sufficient to make Defendants aware that the absence was due to a potentially
FMLA-qualifying reason.

Assuming proper notice, the burden shifted to Defendants to ascertain whether
Plaintiff's absence actually qualified for FMLA protection. According to Hfgidarnes asked
him to provide medical certification for his absence on March 6, 2007. This requgstopas
in order to make a FMLA determination. Plaintiff provided a document from his rddated
March 20, 2007, which was within the required fifteen-day waiting period for complance i
cases of unforeseen absence.

At this point, there was no need for further investigation because the medifahtiert
indicated that Plaintiffs doctor had released him without limitationgturn to work on April
1, 2007. Plaintiff does not dispute either that Defendants would have allowed him tdaeturn

work on April 1, 2007, in the Animal Control position or that his employmsti the county
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only ended on April 13, 2007, after he refused to accept the new job. Thus, his emplegimen
the county did not end because of his leave of absence in March, regardless of whether i
qualified for FMLA protection. The only issues for the Court to consider urddeAF
therefore, are whether Plaintiff had a right to reinstatement in his onpséion and whether
Defendants unlawfully discriminated against Plaintiff by transfgrinim to a new position in
retaliation for his having taken covered leave.

Plaintiff had no absolute right to reinstatement in the Traffic Maamea position
because Defendants offered him an equivalent position in Animal Contramployee who
returns from covered leave is entitled to be restored to his former pasitio another position
that is equivalent in terms of benefits, pay, and other relevant casditieemployment. 29
U.S.C. § 2614(a)(1); Scha#&02 F.3d at 1241. As the Court has already discussed, the Animal
Control position was equivalent to the Traffic Maintenance positide@rms of benefits, pay,
responsibilities, and physical requirements, such as driving afadmpglg manual tasks.
Plaintiff thus would have been restored to an equivalent position had $endiaoreturn to work
and was denied no benefit to which he was otherwise entitled under.FMLA

In addition, Defendants have shown that the Traffic Maintenamsiign was eliminated
for a reason wholly unrelated to Plaintiff's leave of absence. An employer may den
reinstatement upon a showing that the employee would have been discharged had heomot been
FMLA leave._Strickland239 F.3d at 1208; see 29 U.S.C. § 2614(a)(3). FMLA leave, moreover,
must be the proximate cause of any adverse employment action., &€l2agf3d at 1242
(finding FMLA leave not proximate cause of demotion where leave merely allowedyemizo

discover information that would otherwise have prompted demotion).
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Defendants have shown that the county faced a budgetary crisis, had been looking for
ways to cut costs, and had identified excess capacity on the Traffic Maintenance crew., As such
Defendants eliminated the Traffic Maintenance position for legitimatmdss reasons. See,

e.d, Yashenko v. Harrah’s NC Casino Co., L1426 F.3d 541, 547-51 (4th Cir. 2006) (finding

summary judgment appropriate where employee’s position Masated for legitimate
business reasons while he was on FMLA leave and he was offered setrdfa opportunity to
apply for other positions upon his return).

Plaintiff has put forth no credible evidence to show that the leave was the psoximat
cause for eliminating the position even if the leave allowed Defendadisctuver the excess
capacity on the Traffic Maintenance crew. Sehaaf602 F.3d at 1242 (“[T]hat the FMLA
leave allowed the employer to uncover prior deficiencies does not mean that the employee was
fired because of the FMLA leave.”). The Traffic Maintenance job has not been filled in over
three years, which further confirms that the position was no loregeted and was eliminated
for a reason unrelated to Plaintiff's leave. Nonetheless, Defendants did noédstgtement
outright. Defendants offered Plaintiff a new, equivalent pasiticAnimal Control. Plaintiff
has therefore failed to show that Defendants interfered with his sustagitts under FMLA.

The only remaining FMLA cause of action Plaintiff might pursue is one faliagon.
Plaintiff cannot make out the prima facie case for FMLA retaliation, howbeeguse it

requires the Court to apply the now familiar McDonnell Doubglaslen-shifting test. Strickland

239 F.3d at 1207. As previously discussed in this order, Plaintiff has not metdas ldr
showing that the transfer qualified as an adverse employment action; Defendargedwan a

legitimate, nondiscriminatory reason for eliminating the Traffic Controtiposielated to
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financial cutbacks; and Plaintiff has not shown that this reason pregext for discrimination.

V. Intentional Infliction of Emotional Distress Claim

Plaintiff has pled a state law claim for intentional infliction of emotiorsttess against
the Putnam County Commissioners and the County Manager in both their individ adfical
capacities. All the named parties to this claim enjoy sovereign immuiigr @Georgia law in
their official capacities. In addition, each is protected under the doctrine of afficiahity to
the extent Plaintiff sues them in their individual capacities. Thus, Plairigim for
intentional infliction of emotional distress is barred as against allchaaeies.

The doctrine of sovereign immunity is covered in Art. |, Sec. I, Paofithe Georgia
Constitution. Counties and other political subdivisions of the State af@ewre absolutely
immune from suit for tort liability, unless that immunity has been specifically Wgiuesuant
to “an Act of the General Assembly which specifically provides that sgwveireamunity is

waived and the extent of such waiver.” Gilbert v. Richard26d4 Ga. 744, 747 (1994).

Sovereign immunity can only be waived by a legislative_act. Woodardurehs

County 265 Ga. 404, 405 (1995). Plaintiff has failed to identify any legislative act that waives

the immunity of Putnam County in this action. Athens-Clarke Countpue§ 246 Ga. App.

215, 216 (2000). Defendants sued in their official capacities, therefoimnanee from suit on
Plaintiff's state law claim for intentional infliction of emotional distress

Defendants are entitled to official immunity with respect to Rfeintlaim for
intentional infliction of emotional distress made against them in ii@iridual capacities.

Under Georgia law, official immunity offers limited protection to public officand employees
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from tort claims brought against them in their individual capacitiesVBe®ard 265 Ga. at
406, 456; Gilbert264 Ga. at 750. Officimnmunity applies in suits against county employees
acting in their individual capacities for discretionary acts performed within thpe sxfdaheir
public duties, as long as those discretionary acts were perfomitbdtit malice.” Se&offey v.

Brooks County231 Ga. App. 886, 888 (1998), rev'd on other grourigiswe v. Coffey270

Ga. 715, 715-716 (1999).

Employment decisions are discretionary acts. See, e.g., Hackett v. Fulton Cdunty Sc
Dist., 238 F. Supp. 2d 1330 (N.D. Ga. 2002); Davis v. DeKalb County Sch. Dist., 996 F. Supp.
1448 (N.D. Ga. 1998). There is no evidence anyone involved with the decisloninate the
Traffic Maintenance position acted with malice towards Plaintiff. In fact, Def@s tried to
put Plaintiff in another position when he changed his mind about returning ko wbsent a

showing of a deliberate intent to do wrong or cause harm to Plaintiff, Defersdlardstitled to

official immunity. Murphy v. Bajjani282 Ga. 197, 203 (2007). As such, Plaintiff's claim
against Defendants in their individual capacities is barred.

Even if Defendants were not protected by the doctrines of sovereign and official
immunity, Plaintiffs claim could not survive summangdgment. To plead a claim for
intentional infliction of emotional distress in Georgia, Plaintiff musivsithat: 1) Defendant
engaged in conduct that was intentional or reckless; 2) the conduct was also extreme and
outrageous; 3) there was a causal connection between the wrongful conduct and Plaintiff's

alleged emotional distress; and 4) the emotional distress is sevesgzdehin Interstate

Nationalease, Inc237 Ga. App. 39 (1999).

Plaintiff has not produced evidence to indicate that Defendants actions were extreme or
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outrageous. The fact of termination—even for improper reasons—is not thed kmakgious

conduct that gives rise to a claim of intentional infliction of emotidiséress. Beck v. Interstate

Brands Corp.953 F.2d 1275, 1276 (11th Cir. 1992). As a result, Plaintiff's claim for intentional

infliction of emotional distress fails.

CONCLUSION
For the reasons explained above, Defendants’ Motion for Summary Judgment is
GRANTED.
SO ORDERED, this 14th day of September, 2010.
S/ C. Ashley Royal

C. ASHLEY ROYAL, JUDGE
UNITED STATES DISTRICT COURT

THC/chw
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