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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF GEORGIA
MACON DIVISION
GARY ESTVANKO,
Plaintiff,
: Civil Action No.
V. : 5:09-CV- 137(CAR)
CITY OF PERRY, et. al. .
Defendant.

ORDER ON MOTION TO ALTER OR AMEND
& MOTION FOR SUMMARY JUDGMENT

Currently before the Court are Plaintiff Gary Estvanko’s Motion terAdr Amend Judgment
and the Motion for Summary Judgment filed by Defendants City of Perry, et. &in(tée City”).
This case arises out of the City's refusal to allow Plaintiffge his property as a group home for foster
children. Plaintiff contends that enforcement of the City’s zoning andi prohibiting his home from
operating in the R-1 Residential District violates provisions of the Fair ingpust (“FHA”"), 42
U.S.C. 83601, et. seq., which require that all persons be provided equal accesstp-hagmardless
of their “familial status.”

In a prior Order [Doc. 28], this Court found that the City’'s zoning ordinance vediedir
neutrally and did not violate the FHA on its face. The Court accordingly gramtgah¢nt in favor of
the City on that claim. Plaintiff has now filed a Motion to AleerAmend that judgment pursuant to
Rule 59(e). The City responded to Plaintiffs Motion and filed a Motion forr@any Judgment on

the remaining claims. Both motions have been fully briefed and coedijdand for the reasons
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discussed below, the Court finds that Defendants are entitled to judgmeiit adeams. Thus,
Plaintiff's Motion to Alter of Amend Judgment [Doc. 29]0ENIED, and Defendants’ Motion for

Summary Judgment [Doc. 32]GRANTED.

FINDINGS OF FACT *

Plaintiff Gary Estvanko operates a children’s home in Centerviéer@a and is a partner in
another home in Bremen, Georgia. (Estvanko Dep. pp. 10-11). In 2000, Plaintiff pdrphagerty
near the City of Perry in Houston County with the intent to operate yet arabtifteen’s home.
(Estvanko Dep. p. 19). The new facility would potentially houseumwénty-four children currently
in the care of the Georgia Department of Family and Child Servidéstvanko Dep. pp. 47). In
exchange for operating this home, Plaintiff expected to be paid by the State of Geordd 8/ per
day for each child. (Estvanko Dep. p. 13). Per state regulations, Plamiltl not live at the home,
but would delegate care of the children to paid staff members. (Estvanko Dep. pp. 32937983,
97). The property was never intended to be Plaintiff's residence a.l{&stvanko Dep. p. 37).

When construction on the home began, it was located outside of the tGitythe jurisdiction

of Houston County. (Estvanko Dep. p. 19). While in the county, the propastgoned for agricultural

! Plaintiff did not respond to the City's Statement of “Material FactisilNDispute” [Doc. 32]
or include any statement of facts in his brief in response. The Couddbpss the City’s statements
of fact as undisputed., S&&.D.Ga. L.R. 56 (“All material facts contained in the moving party’s
statement which are not specifically controverted by specific citatioreteettord shall be deemed to
have been admitted, unless otherwise inappropriate.”alsedann v. Taser Intern., Inc588 F.3d
1291, 1303 (11th Cir. 2009) (holding that district court properly deemed defendant'sstabém
material facts admitted when plaintiff failed to comply with the local rule)iBNhc. v. Cumulus
Media, Inc, 366 Fed. Appx. 47, 49 (11th Cir. 2010) (affrming grant of summary judgment when
respondent failed to file a response to movant’s statement of undisputgd fact
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use. (Estvanko Dep. p. 21). As the project progressed,ifPlaagan having trouble with the building
inspectors for Houston County. (Estvanko Dep. pp. 21-23). Plaintiff then digcbthat the soll
located on the property would not be conducive to providing well water and decided to request
annexation by the City so that City water could be accessed. (Estvanko Dep. p. 28)apphdation
for annexation, Plaintiff stated that the house being built on theepsowould be used as a residence.
(Estvanko Dep. p. 24). On December 7, 2004, the City annexed the property and alloviiddrlain
access the City water system. (Estvanko Dep. pp. 27-28). The property was zeneekrikother
property adjacent to it, as R-1 Residential. (Beecham Aff § 9). The R-1 Residentialdistingis
the most restrictive district in the City and allows only single famidesgies. (Becham Aff.  10).
Other districts, such as commercial, institutional, and R-3 Maltiily Residential, allow multi-family
dwellings and/or businesses.e@&ham Aff. I 13).

After the property was annexed into the City, Plaintiff was ableighfconstruction without
any more problems thanks to more cooperative inspectors. (Estvanko D&®-.23)). In July of 2007,
Plaintiff sent a letter to the Perry City Council informing thent tieeand his wife wished to “open our
home up to foster children.” (Estvanko Dep. pp. 30, 36, 40). In this Btdamtiff asked for approval
from the council to operate a “foster home.” (Estvanko Dep. p.86pster home” is a home where
a family would house one or two foster children. (Estvanko DefO) By Plaintiff's own admission,
his home would actually be a “group home,” not a “foster home.” (Estvanko Déif).pAfter
conferring with the City's legal counsel, the Director of Planning and goMike Beecham, informed
Plaintiff that the City had no rules concerning “foster homes” and dis&erf children are not treated

any differently than children living with their biological parents.tf@sko Dep. p. 39).



Shortly after the July 2007 exchange, Mike Beecham received a call from the Georgia
Department of Family and Child Services informing him of the true eattiPlaintiff's enterprise.
(Beecham Dep. p. 30). It was during this conversation that Mr. Beecham learned tbaséletated
on the property would not be used as a single-family resideree wie owner would reside and care
for a foster child, but instead would be operated as a “group home” with a patthataiould need
to come and go around the clock. (Beecham Dep. p. 30).

Upon learning this information, Mr. Beecham informed Plaintiéfttthe proposed use of his
property was not suitable for the R-1 Residential district. (Beecham Dep.31).3Mr. Beecham
suggested to Plaintiff that his use was more suitable for the recently createddnsalifistrict and
that Plaintiff should apply for a re-zoning of his property. (Beecham D&f-B1). Plaintiff heeded
this advice and applied for a rezoning of the property from R-1 Residential tatlosal. (Estvanko
Dep. p. 46). Plaintiffs request was presented to the City’'s Planning Commissioim nvakes
recommendations to the City Council. The City Counsel, not the Pla@oimgnission, has final say
as to whether or not a property is rezoned. (Beecham Dep. p. 46).Plaimng Conmission
considered Plaintiff's request and voted to not recommend rezoning to thédtitgil. (Estvanko
Dep. p. 43). Upon learning of this decision, Plaintiff removed his applicatioezoning, thereby
preventing the City Council from making any final decision on the mattengiide Dep. 43).

On the same day, he filed an application for de-annexation from thgEX3tyanko Dep. pp.
43, 49). This request was also presented to the Planning Commission which agamerdeddenial
of the request on the grounds that the City had already allowed Plaintiff tacttmtiee City's water

main in fulfillment of its commitment to Plaintiff, and it saw no reason to dexatime property.



(Beecham Aff. § 20). The City Council agreed and denied Plaintiff's extraordiequest to be
de-annexed. (Beecham Aff § 21). The only time in recent memory that a parcel hasab&ssh @r
de-annexation involved a situation in which the City promised to éx@desewer line to a property but
was unable to do so. (Beecham Dep. pp. 41-44). In that instance, the City felt thabit el up
to its promise made to the property owner and granted the de-annexatechdB Dep. pp. 41-44).
De-annexation is considered an extraordinary measure. (Beecham Aff. I 22).

Following the City's denial of Plaintiff's request for de-annexatihe filed a complaint with
the Department of Housing and Urban Development (“HUD”). (Estvanko Dep. p. @iptifAkter

withdrew his HUD complaint, preferring instead to pursue his remedies in this Court.

DISCUSSION

Plaintiff's claims in this case fall solely within the provisiarfghe FHA, 42 U.S.C. § 3604 (a)-
(c). He did not plead or assert any other challenges or claims. In relevariig@&HA provides that
it is unlawful

(a) To refuse to sell or rent after the making of a bona fide offer, geftse to

negotiate for the sale or rental of, or otherwise make unavailadieng, a dwelling to

any person because of race, color, religion, feemi)ial status, or national origin.

(b) To discriminate against any person in the terms, conditiwn®;jvileges of sale or

rental of a dwelling, or in the provision of services or facilities imeation therewith,

because of race, color, religion, skamilial status, or national origin.

(c) To take, print, or publish, or cause to be made, printed, or pubblstyenotice,

statement, or advertisement, with respect to the sale oroéataivelling that indicates

any preference, limitation, or discrimination based aner color, religion, sex,

handicap,familial status, or national origin, or an intention to make any such

preference, limitation, or discrimination.

Id. (emphasis added). These provisions have been routinely interpretexhitmtghe enforcement
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of zoning ordinances, like the one at bar, in a manner that denies a protected class eguia acces

housing._Se€ity of Edmonds v. Oxford House, In&14 U.S. 725, 732,115 S.Ct. 1776, 1782 (1995);

Hallmark Developers, Inc. v. Fulton Coun#66 F.3d 1276, 1283 (11th Cir. 2006); Fair Housing in

Huntington Comm. Inc. v. Town of Huntington, N,316 F.3d 357, 366 (2nd Cir. 2003) (“Conduct

prohibited by [§ 3604(a)] includes disomatory zoning practices.”).

Plaintiff has articulated multiple theories for recovery under the FH&#NtRf has asserted that
the City’s zoning ordinance is unlawful on its face; that the ordinance hasienthatory impact on
foster children living in group homes; that the City intentionally discritashagainst the children in
this case on the basis of their “familial status” when zoning idesisvere made; and that the City
violated the FHA by failing to provide “reasonablcommodations” for his group home. In an Order
on November 17, 2010 [Doc. 28], this Court found that Plaintiff cannot state a claim under
83604(f)(3)(B) for the City's alleged refusal to provide “reasonable accomioostafor the children’s
“familial status” and dismissed that claim. The Court also found tleabttinance’s definition of
family was facially neutral, and thus it's plain language did not @olae FHA. ddgment was
accordingly granted in favor of the City with respect to Plaintiff's clamat tthe ordinance is
discriminatory on itsdce? The Court then advised the parties that the remaining claims would be
considered for summary judgment.

The City responded to the Court’s Order by filing a MotionSammary ddgment. Through

its Motion, the City asserts that Plaintiff cannot satisfy a pfane case of either disparate impact or

2 Prior to filing their briefs, both parties understood that therOeauld consider and decide
this legal issue as a matter of law.



intentional discrimination. Plaintiff responded to the City's Mitand also filed his own Motion to
Alter and Amend Judgment, charging that the Court committed clear error ngfimait the City's
zoning ordinance was facially neutral. Plaintiff has not objectetheéoCourt’s dismissal of his
reasonable accommodation claim.

Notably, one issue that both parties fail to specifically address is wile¢h@moposed residents
of Plaintiffs group home are even eligible for “familial status” protectumder the FHA. While the
parties have discussed at length the relevant distinctionsebeta traditional family home and
Plaintiffs employee-staffed group home, neither questioned whether anyemyuperated group
home actually falls within the protected class. The Court, however, recognizedithis i$S previous
Order and declined to raisesita sponte at that time. The Court now feels that it must address the
issue. Clearly, if the residents of Plaintiffs group home are not protectiée IRHA, the exclusion
of their home from the R-1 Residential District cannot be said to violateattutest

Plaintiff bases his claims entirely on the premise that “foster childree a protected class
under the FHA by virtue of the “familial status” provision. Howevéanfilial status” is defined by
the FHA a (1) one or more minors (2) domicilec with (3) a paren or othel persoi havinc lega custody
of the minor or the designee of a parent or person having legal custtday mfnor. 42 U.S.C. §
3602(k) Thus, Plaintiff mis-defines the class of persons protected by the FHA whexttdsetbat the
FHA protect: “foster children.” Foster children, in and of themselves, are not a class of persons

protecteiby the FHA. Rather, the statute is intended to protect individuals living withrehilitelated

% In the prior order, the Court acknowledged that Plaintiff did not have noddedbrt was
considering this legal issue and granted Plaintiff leave to file a timely miotiweconsideration which
would be considerede novo. Plaintiff has chosen not to file a motion for reconsideration.
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and unrelated) from being denied housing simply because ¢ will be in the home Se¢ Robert G.
SchwemmHousing Discrimination Law and Litigation 8 11E:2 (2010) (explaining this provision to
mean that “housing providers may no longer refuse to deal with people ddbairshouseholds
include children.”).

Any persons seeking protection under this provision, thel, must qualify a a “family with
children’ by meetin¢ the definition of “familial status unde the FHA. Because Plaintiff's proposed
groug home would be housin childrer unde the age of eighteen, it meets the “one or more minors”
elemen of the “familial status definition. However, to satisfy the remainder of the statutory definition,
the minors residing in Plaintiffs grougr home mus be domiciled with a parent or otheperson having
legal custody of the children or a designee therSe¢ 8 3602(k).

Plaintiff doe: not sugges that any of the childrer living in his groug home would be living with
a paren or a designe of a parent Thus by default he mus be proceeding under the theory that the
childrer will be domicilec with anothe person having lega custod: of the child or the designe of such
person as contemplate by the FHA. As fostel children however the childrer living in Plaintiff's
grour home would be wards of the State anc in the lega custod' of a governmer agency the Georgia
Department ¢ Family and Children Services. Government agencies and political subdivisions are not
specifically includec within the definition of “person’ unde the FHA. See § 36C2(d). The FHA
defines a “person” as “one or more individuals, corporations, partnsrshgsociations, labor
organizations lega representative mutua companies, joint-stock compan trusts unincorporated
organizations, trustees, trustees in cases under Title 11, receivers, and fidu Id. ries.”

Unfortunately the questiol of whethe stat¢ agencie fall within the FHA’s definition of



“person’ has not beer squarel addresse in this context However, the matter has been considered in
otheicontexts The United States Court of Appeals for the Tenth Circuit addressed the issue of whether
a state agenc has standin¢ to bring a suit a< ar “aggrievec person under the FHA and found that
government agencies and political subdivisions could bring suit under the FH#&eugh they were

not specifically included within the statute’s definition of a person. Housinly. Af Kaw Tribe of

Indians of Okla. v. City of Ponca Cjt952 F.2d 1183, 1194 (10th Cir 199&¢ytiorari denied 112

S.Ct. 1945,504 U.S. 912, 118 L.Ed.2d 550. In another case, the Seventh Circuit fedtethaarents
licensed in lllinois are protected by the FHA from discrimination orb#ss of familial status. Gorski
v. Troy, 929 F.2d 1183, 1188 (7th Cir. 1991). The court did not address whethdintie |
Department of Child and Family Services was a “person having ledabgti®f a minor, but found
that foster parents may be considered “designees” within the meaning of the stlatufae court
accordingly held that failies with foster children could not be denied eqaetess to housing -
implicitly recognizing the government agency as a “person” having legal custdadg minor._ld.
Neither of these cases are directly on point. Nonetheless, it is apparent thas€arignded
the FHA to protect all “families with children” from housing discrintioa. Seeb4 Fed. Reg. 3236
(Jan. 23, 1989). Congress did not distinguish between children relatied thyrbarriage, or adoption
and unrelated children, and this Court finds no reason why Congrags vave intended to exclude
families with foster children from the “familial status” protectionyded by the FHA. Therefore, the
Court finds that the State of Georgia’s Department of FamilyCGlrildren Services (“DFACS”) may
be considered a “person” (i.e., an “unincorporated organizationfd&gal custody of such children

under the FHA. _Sed?2 U.S.C. § 3602(d) (including “unincorporated organizations” within the



definition of “person”). Foster parents or equivalently approved guardialegarcustodians may
further be considered “designee[s]” of DFACS - entitling irdinals living with foster children in
Georgia to familial status protection under the FHA.

Even so, these findings do not fully resolve the issue before the CoutiscAissed above, by
definition “familial status” applies only if the parent, legal custodmrdesignee of the parent or legal
custodian is domiciled with” the children._Sed2 U.S.C.A. 8§ 3602(k). Addressing this requirement,
the Tenth Circuit Court of Appeals explained that, under the FHA, the term “&mieis intended

to refer to an individual's “true, fixed, and permanent home . Se&Keys Youth Svc., Inc. v. City

of Olathe, K$248 F.3d 1267, 1271-72 (10th Cir. 2001). Thus, by the plain terms of the FR#alfa
status” requires that the minor’'s caretakers share the same fixed home asothe Ichiat 1271
(“Familial status’ requires that the minors be domiciled ‘with’ their tzler.”).

In the present case, it is undisputed that Plaintiff purchased the property atibghe intent
to operate a children’s home that would house up to twenty-four childretheigipproval of DFACS.
This home was never intended to be Plaintiff's residence; it was aimtaysled to be a commercial
operation. In fact, state regulations prohibit Plaintiff from @vin the home and require that he
delegate care of the children to paid staff members. Plaintiffs property waiddofferate as a
commercial group home for children with a staff that would need to come and gad #newiock.

In exchange, the State of Georgia would pay Plaintiff up to $185 per day for each child.

Plaintiff's intended group home, therefore, would be an employee-staffate$sisnot a
residence in which the children will be truly domiciled with their camate Ever if Plaintiff was to

show that some caretakers wc stay overnigh or “reside’ in the home the residents would still fall
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shor of qualifying for familial statu: protection See Keys, 24€ F.3cat 1272 Clearly, while a person's
“home” may be definec in many ways his place of employment is not one of therld. at 1271n.3.
“Traditionally, ar individua has only one domicile at a time,” athus a persoi is not domicilec in
a residence if he maintains an additional residence which he considers torbe heeld.

Moreover to qualify for familial statu: protectiol, it would seenthaithe primary caretake must
not only live in the home with the children but the adults and children should also function as family
together This rationale would not exclude foster children. As foundvabfoster families are
protectel by the familial status provisions of the FH/See alsc Gorsk, 92¢ F.2c at 1189 An
institutiona busines operate by arotating staff, however, is not a “family” in any sense o word.
To encompas sucl living arrangemen within the FHA's protectior of familial statu: would likely
extend the scope of the statute beyond sensible bounds.

There is no evidence that Congress intended the FHA to provide prot for childrer living
in staffed group homes — regardless of whethe stafi resides on the premises. On the contrary, the
principle statutory construction fi this provisior is that “families with children mus' be providec the
sam« protection as other classes of persons” protecte the FHA. See54 Fed. Reg. 3236 (Jan. 23,

1989) (emphasis added); Soules v. Dep't of Hous. & Urban B&v.F.2d 817, 821 (2nd Cir.1992)

(“Congress’ primary concern [in passing the FHA] was to eliminatectdalescrimination against
families with children.”). When enacting the familial status provision, @msggwas not concerned
about the zoning of group homes for children. Rather, Cesgmaended the FHA to include familial

status protection because of the growing concern that “[ijn mpartg of the country families with

children [were being] refused housing despite their ability to pay foEiastampton Cntr, L.L.C. v.
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Twp. of Eastamptonl55 F. Supp.2d 102, 116 (D.N.J. 2001) (citing H.R. Rep. No. 100-711, at 19

(1988) reprinted in U.S.C.C.A.N. 2173, 2180). Congress intended the provesigrevent
discriminatory practices which resulted in “families with children” gdorced to live in substandard
or overcrowded conditions. Sid. at n.1€ (citing H.R. Rep No. 100-711, at 19). Congress further
noted that such discrimination often resulted in families livinseparat home: altogethe — forcing
children to live apart from family members @oessarilySecid.

While the FHA is intender to have a broac application familial statu: protectior is bes applied

wher ar individua is deniec housin¢ merdy because a child will be living in the home. Segq,

Woodard v. Fanboy, L.L.C298 F.3d 1261 (11th Cir. 2002) (brought by woman alleging that she was

evicted because she had children living with her); White v. U.S. Dept. of Hoaisth®evelopment

475 F.3d 898 (7th Cir. 2007) (brought by woman alleging that she was denied housing because she was

an unwed mother); Hamad v. Woodcrest Condominium A328 F.3d 224 (6th Cir. 2003) (brought

by resident wishing to live with teenage nephew in her second floor unita@hdominium association
restricted children to living on the first floor). Youth group homes matéehistorically succeeded in
receiving familial status protection._Seeqg, Keys 248 F.3d at 1271-72 (holding that group youth

home did not qualify for familial status protection under the FFWesthak Inc. v. City of New

Roctelle, N.Y, 2004 WL 1171400 * 15 (S.D.N.Y. 2004) (same); baé Children’s Alliance 950

F.Supp. at 1497 n. 4 (declining to reconsider, without explanation, prior (unpdbligiding that
residents of group home fell within FHA'’s definition of familial status).
After considering the language of the statute, the relevant case law, and the stomgres

history, the Court agrees with those refusing to extend the fartaltalssprotection for commercial
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group homes. The Court thus finds that Plaintiff's group home is iméaemntitled to familial status
protection under the FF. The home will be staffed by rotating employees and does noftfalth whe
clas: of person Congres intende( to protec wher amendini the FHA include to “familial status”
protection. Therefore, judgment is due to be granted in favor of Defendants omall clai
However, even if the potential residents of Plaintiffs group home ardednti protection
under the FHA based upon their familial status, the end result wetifeelsame. The City’s ordinance
is facially neutral, and Plaintiff has failed to identify evidence to supporin@agdeacie case of either
disparate effect or intentional discrimination under the FHA. Thausdjsgussed in detail below, the

Court did not err in its prior order, and Defendants are entitled to judgment Emthiing claims.

The City’s Ordinance is Facially Neutral

The Court’s prior finding that the City’s ordinance did not violate the FHAsface was not
erroneous as alleged in Plaintiff's Motion to Alter or Amend Judgment. UndebB(e) a party may
move to alter or amend a judgment in a civil case within twenty-eight days of tiie@gpidgment.
Fed.R.Civ.P. 59(e). Although the rule does not set forth any spetiéria to be considered, courts
have identified three grounds justifying relief under Rule 59(e): “(1)intgrvening change in
controlling law; (2) the availability of new evidence; and (3) the neambtrect clear error or prevent

manifest injustice.” _Williams v. Cruise Ships Catering and Serv, 820 F.Supp.2d 1347, 1357-58

(S.D. Fla. 2004); United States v. Batthy2 F.Sipp.2d1354, 1357 (N.D. Ga. 2003). In this case,

Plaintiff does not identify a change in the controlling law or citeaw rvidence. Instead, Plaintiff
argues that the Court’s reasoning in the prior order was clearly erroneous.

In its November 17, 2010 Order, the Court found the City’'s zoning ordinance was facially
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neutral because “foster children living in group homes” are not treated nlijer@n the face of the
ordinance, than any other unrelated persons. The Court then cited a cashe®Southern District
of Florida for the purpose of showing that the Court’s finding was in accord withchusimn reached

in another case. Sdeffre\ O. v. City of Boce Rator, 511 F.Supp.2 1339 135¢€ (S.D. Fla. 2007)

(implicitly finding thail ordinanci was facially neutra becaus the definition treate( all individuals alike,
handicapped and non-handicapped, provided they were unrélated).
The Court’s findings were not clearly erroneous. The City’s zoniminance defines a
“family” as
[o]ne (1) or more persons occupying a single dwelling unit, providet timless all
members are related by blood, marriage or adoption, no suchdashiitt contain over
three (3) persons, in addition, a related family may have up to tyvanf2lated
individuals living with them[.] The term family does not include any omgdion or
institutional group.
Thus, on its face, the City’s ordinance does not distinguish between difigresioff unrelated persons.
In other words, the ordinance does not “single out” households containglgtadrchildren and treat
them differently than households containing unrelated adults.
The Court also applied the law without clear error. When addressing a facial challenge to a

zoning ordinance, the Court must focus only on the explicit term® afrthnance; the effect or intent

of the ordinance is irrelevant. Marriott Senior Living Svag, . Springfield Tp.78 F. Supp.2d 376,

388 (E.D. Pa. 1999). In other words, an ordinance faciallyigisates against a protected group only

if the language on the face of the statute singles out protected persons and applies rditsréo

* In the prior order, the Court referenced page sixty-five of that case, wfam the correct
page was fifty-six._Sedeffrey O, 511 F.Supp.2d at 1355-56.
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them. Jeffrey Q.511 F.Supp.2d at 1349.

Upon review, the Court again finds that the City’'s zoning ordinance is facially hettrare
is no plain reference to households including unrelated children in thewoedinand foster children
living in group homes are not treated differently under the ordinance than aey wttelated
individuals living together. Handicapped adults, recovering alcoholics, whtter@en, sorority and
fraternity members, and senior citizens living in groups of four aerace treated the same. Of course,
unlike these groups, children living with a parent, legal custodian, or a designeef tire entitled to
“familial status” protection under the FHA. S&2U.S.C. 83602(k). Bithere is no basis to find that
the ordinance singles out individuals living with children and treats theenaitty than any other class
of persons. The FHA certainly does not require that individualg liviith children (related or
unrelated) receive special treatmeT he statutconly require: thai “families with children” be provided
the same protections as other classes of per Se¢ 54 Fed. Reg. 32:(Jan 23,1989) On the face
of the ordinance at issue here, it is apparent that households including chiltdrane not related to
their caretakers by blood, marriage, or adoption are provided the same protectiber agpes of
households containing persons not related by blood, marriage, ptiado The ordinance does not
discriminate against households with children oreitef

However, Plaintiff's argument is not lost on this Court. The Court agraethieffect of this
ordinance may be that twenty-four minor children related bydhlo@rriage, or adoption will live in
a single-family dwelling in an R-1 residential district with their pai@nlegal guardian, while three
foster children cannot live in a single dwelling in an R1 residentialaisteven if they are living with

a foster parent in a traditional family setting. Thus, househdhitshvinclude unrelated children are
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not treated similarly as those in which the children are related toctreitakers by blood, marriage,
or adoption. This seems contrary to the spirit of the FiA§ain, familial status protection is afforded
to all minors domiciled with a parent, legal custodian, or the desigaesaih_Sed2 U.S.C. § 3602(k).

Other district courts have accordingly found that housing requirements manidhati a person have

“legal custody” of children in the household violate the FHA. &ge Ortega v. Housing Auth. of City

of Brownsville 572 F. Supp.2d 829, 840 (200 3).
The ordinance at issue here has no such requirement on its face, and for the gutmose o

present inquiry, theffect of the ordinance is irrelevant. Marriott Senior Liviid@ F. Supp.2d at 388.

Indeed, it appears that the argument Plaintiff makes is more aptly articulated asratelisppact
argument — i.e., that persons entitled to familial status protezt@not being provided equadcess
to housing under the facially neutral zoning ordinance. With respduwt fwrésent claim, however, the

Court again finds that the City’'s ordinance is neutral and does not, by its pias) wlate the FHA.

Il. Disparate Impact Claim

As noted above, the core of Plaintiff's claims is essentiallgli@gation that the City's zoning
ordinance has an unlawful discriminatory effect (or disgairapact) on foster children living in group
homes. The FHA does provide relief from the application of a facially neuttiaboce that has a

discriminatory impact on a group protected by the FHA. Reqgior@i.Eémty. Action Program, Inc.

(RECAP) v. City of Middletown294 F.3d 35, 52 (2nd Cir. 2002). When proceeding under this theory,

no evidence of discriminatory intent is required; the plaintifsimonly provide evidence of the

discriminatory effect. _Reese v. Miami-Dade Courg$2 F. Supp.2d 1292, 1301 (S.D. Fla. 2002)

(citing Elliott v. City of Athens960 F.2d 975, 984 (11th Cir. 1992)). A majority of courts use a burden
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shifting analysis, similar to the one used in employment discrimination casdstermine whether

enforcement of a facially neutral ordinance violates the Frb&ee.q, Gallagher v. Magne619 F.3d
823, 833 (8th Cir. 2010). This CourilMikewise use a burden-shifting analysis.

To state a prima facie case under a discriminatory impact theorginéiffphust show that
enforcement of the ordinance has a disproportionate or disparate effectadechegor group. Jeffrey

O.,511 F.Supp.2d at 1365; RECAFD4 F.3d at 52-53. This is proven by demonstrating either that the

ordinance or decision has “a segregative effect” on the protected group or that “it magieg h
options significantly more restrictive for members of a protected group ahgefsons outside that
group.” Hallmark Dev.466 F.3d at 1286. “Typically, a disparate impact is demonstrated by statistics,”
id., and the plaintiff is “not required to show that the policy or practice was fat@ulwith

discriminatory intent.”_Huntington BrancB44 F.2d at 934-35.

Once the plaintiff demonstrates a disparate impact, the burden shifts to the deferilave
that its [practice of enforcing the challenged zoning ordinancéjdret, in theory and in practice, a
legitimate, bona fide governmental interest and that no alternatiuél serve that interest with less

discriminatory effect.”_Graoch Assocs. # 33, L.P. v. Louisville/3sfia County Metro Human

Relations Comm;r608 F.3d 366, 383 (6th Cir. 2007) (citing Huntington BraBdd F.2d at 936); see

®> Although the United States Court of Appeals for the Eleventhuitinas not expressly addressed the

issue of whether a burden shifting analysis should be employed in deciding disparate iaipectictler the
FHA, a majority of the federal circuits have adopted some form of either a tithioeerprong burden-shifting
analysis. _Se6allagher v. Magnet619 F.3d 823, 833 (8th Cir. 2010); Ojo v. Farmers Group, 606 F.3d
1201, 1203, (9th Cir. 2010); Darst-Webbe Tenant Ass'n Bd. v. St. Houss. Auth, 417 F.3d 898, 901-02 (8th
Cir. 2005); Lapid-Laurel, L.L.C. v. Zoning Bd. of Adjustment of Tp. 0b®8h Plains284 F.3d 442, 466-67 (3rd
Cir. 2002);_Langlois v. Abingtohlous. Auth, 207 F.3d 43, 51 (1st Ci2000); Huntington Branch, NAACP v.
Town of Huntingtor, 844 F.2¢ 926 934-3£ (2nc Cir. 1988). District courts within the Eleventh Circuit h¢ also
appliec a burder shifting analysi: in disparat impac cases See e.q, JeffreyO., 511 F.Supp.2 al 1356 Reese

v. Miami-Dade Count, 2009 WL 3762994 * 11 (S.D. Fla. 2009).
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alsg Lapid-Laurel 284 F.3d at 466-67Statec anothe way, the City mus “demonstrat that its policy

or practice ha[s a ‘manifes relationship to a legitimate, no discriminator policy objective anc was

necessailto the attainmer of thatobjective.” Gallaghe, 61€F.3cat 834 (quotin¢ Darst-Webb Tenant

Ass'r Bd. v. St. Louis Hous Auth., 417 F.3c 898 90z (8th Cir. 2005)) Rees v. Miami-Dade County,

2009 WL 3762994 * 1 (S.D. Fla. 2009) If the City shows that its actions were justified, the plaintiff
may ther attemp “to show ‘a viable alternativi means was availabl¢ to achieve the legitimate policy
objective without discriminatory effects Secid; Gallaghe, 619 F.3d at 834.

In this case, Plaintiff makes numerous allegations that foster children paeatidy impacted
by the zoning ordinance. To support his accusations, Plaintiff identiflpstistical scenarios
demonstrating how foster children may be deprived equal treatment under the statutergsthass
foster children as a class are thus harmed by the zoning ordinant@twoas. This Court agrees that,
hypothetically, such situations may possibly have a disparate impacttendbidren.

The difficulty with Plaintiffs argument on summary judgment, however, isitliginherently
speculative. To survive summary judgment, a plaintiff must make a prima facie chseimination
by showing an adverse effect on the protected class “by offering statisilead@a/of a kind or degree
sufficient to show that the practice in question has caused the adverse effectionguésaoch
Assocs508 F.3d at 373. Thus, the kind of statistical analysis needed to prove a disparate anpact cl
must be more than speculative. Hallmark D@6 F.3d at 1286-1287. The evidence should also
ideally show that an actual group of protected persons are currently being denied an eqieal right
housing. As noted by the Eleventh Circuit Court of Appeals, successgbalrdie impact claims are

usually supported by evidence that “there is a waiting list for . . . housmglmrtage of housing for
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which only a defined group qualified.” ldt 1287.

In this case, Plaintiff has failed to provide any evidence that fostdrarmiare actually denied
equal access to housing because of the City's ordinance. Plaintiff has offeretebsolstatistical
evidence of a discriminatory impact on foster children. Nor is Plairgifsiment gspported by other
evidence showing that the ordinance has “a segregative effect” on a certain percentdge=ofirchi
the population or that “it makes housing options significantly moreictgt” for foster children.
Plaintiff has likewise failed to provide any evidence that children dwaiycwaiting to move into his
home or that foster children will otherwise be denied housing in the &siti¢htial District bcause
of the ordinance. By the same token, there is no evidence showing thatinhece causes an adverse
effect on foster children. Plaintiff merely relies on the general proposiiai it is better for children
to live in a single-family residential neighborhood. He cites n@m/tpstimony or other evidence to
support his broad generalization. Plaintiff has thus failed to peodufficient evidence to establish
a prima facie case of discriminatory impact under the Fair Housing wetsuanmaryydgment should

be granted favor of the City as to this claim. Bleeone v. Town of Wakefie|®77 F.3d 1, 8 (1st Cir.

2002) (affirming grant of summary judgment where plaintiff failed to provide esté¢hat any
minorities would actually move into the housing).

Even if Plaintiff could make a prima facie case of disparate impact, the Cityédrdasied
evidence that the zoning ordinance furthered, in theory and in practicejtimdty bona fide
governmental interest. It is undisputed that the zoning district in qoeste R-1 Residential Zoning
District, is the City’'s most restrictive district. It alls only single-family residential homes and other

uses necessary to a residential neighborhood such as schools and chutw@slingo the City, it
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has restricted property use in this zone in an effort to maintaindideméal character of this setting,
and the single-family residential character of the neighborhoodbvbeuutterly defeated by allowing
a business enterprise to operate within it even if that sssia¢o operate a facility for foster children.
This Court agrees that if multifamily or business enterprises of any tgpestablished within the
single-family residential district, its character is fundamentally gbdn The City’s interest in
preserving the single family residential character of the digtra legitimate justification for its zoning

restriction._Se®eSisto Coll., Inc. v. Town of Howey-in-the-Hjllg06 F. Supp. 1479, 1506 (M.D. Fla.

1989) (finding that city had legitimate interest in preservinglesgial nature of town), affd, 888 F.2d

766 (11th Cir. 1989); se@lsoVillage of Belle Terre v. Boraa<l16 U.S. 1, 7-9, 94 S.Ct. 1536, 39

L.Ed.2d 797 (1974); Mage of Euclid v. Ambler Realty Cp272 U.S. 365, 394-95, 47 S.Ct. 114, 71

L.Ed. 303, (1926) (explaining that preserving the residential character oftheta a rational basis

for a zoning law); Larsen v. Town of Corte Madet@4 F.3d 365, 365 (9th Cir. 1996) (affirming

finding based on town'’s interest in maintaining the residential clearactneighborhoods); Felix v.
Young 536 F.2d 1126, 1136 (6th Cir. 1976) (finding ordinance to be rationallgdetathe legitimate
municipal interest of preserving the residential character of urban negiats); Jeffrey 0.511
F.Supp.2d at 1351 (recognizing interest in protecting the residential character of anheigth

The City does not exclude group homes from all residential districts. Goougstare permitted
in other residential areas, and the City has now made certain that group fosteraneragpressly
included in the definition of “personal care home,” clarifying that residedisitricts are in fact open
to them. The City has thus shown that its zoning ordinance furthersimaggigovernment interest

in the least discriminatory means possible. Plaintiff has not idensifigcevidence to the contrary.
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Accordingly, summary judgment is due to be granted in favor of Defendants a&sdlaith.

lll.  Intentional Discrimination Claim

In acdition to his claim of discriminatory effect, Plaintiff also claimstttie City, through its
zoning practice anc decisions, intentionally discriminated against foster children livingraug
homes The familiarburden-shifting analysis established for employment discriminatisesaa also
use( to analyz« claims of intentiona discrimination under the FH Bonaser, 34z Fed Appx. at 584;

RECAF, 294 F.3d at 52Graocl, 50¢ F.3c at 371 Secretan U.S. Dep'iHous & Urbar Dev. ex rel.

Herron v. Blackwe, 908 F.2d 864, 870-71 (11th Cir.1990).

To prove intentional discrimination, “a plaintiff has the burden ohshg that the defendants
actually intended or were improperly motivated in their decito discriminate against persons
protected by the FHA.” Bonaser@242 Fed. Appx. at 5¢ Rees, 200¢ WL 3762994 at *1( Rees v.

Miami-Dade County, 24z F.Supp.2 1292 1301(S.D. Fla.2002) Thus, to establish a prima facie case

of intentiona discriminaion, the plaintiff “must present evidence that animus against the protected
group wa a significan factor in the position taken by the municipal decision-makers themselves or by
those¢ to whon the decision-makei were knowingly responsive. RECAF, 294 F.3c at 49. A plaintiff

may mee this burder by demonstratin that the “decision-making body acted for the sole purpose of
effectuatin(the desire of private citizens thai [discriminatory consideratior were a motivating factor
behind those desires, and that members of the decision-making body wei of the motivations of

the private citizens.” Hallmark Dev., 46€ F.3c at 1284 The Elevent! Circuit has alsc recognize four
factors that are instructive in determining whether discriminatogytns present: “discriminatory or

segregative effect, historical background, the sequence of events leading up tdehgezhaktions,
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and whether there were any departures from normal or substantive crild.ia.”
If the plaintiff is successfiin denonstrating a prima facie case of intentional discrimination,
the defendar mus come forwarc with evidenc: of a legitimate non-diccriminatory reason for its

actions HousincInvestor:, 68 F. Supp 2dat 1300 If the defendant is able to make this showing, the

plaintiff is then required to identify some evidence demonstrating that detengaoffered non-
discriminatory reasons are merely pretext and that the intendéitamita protected status was in fact
a motivating factor in the adverse decisions. Téheplaintiff's evidence of discriminatory intent need
not show thai the protecter statu: of the intende« inhabitant was the sole or dominan factor for the
zoning decision; he need only show “that it was a motivating fadd. at 1299.

Here, Plaintiff has failed to identify evidence to support a prima face case wtfions
discrimination under the FHAAs discusse above Plaintiff offers no concreti evidenc: to suppor his
claim o' discriminatory impact or segregative effect. He also failed to ojte@dence of intentional
discrimination in the historical background or the sequence otslesding up to the challenged
actions, and he has not shown that there were any departures from normakmtigsalisiteria. See
Hallmark Dev, 466 F.3d at 1284 (listing factors relevant to finding disioatory intent.

On summary judgment, Plaintiff merely asserts that intentioralrdisation is apparent in this
case because foster children who live in a group home are not allowed in the R-1 Resid¢mtial Di
Plaintiff further suggests that the City is disingenuous when it claghstt@ home is properly excluded
from the district because it is a for-profit business rather than a pasaential home. Plaintiff's
arguments are mere assertions, however, and are not supported by any evidenvewidhiatow a

jury to find intentional discrimination in this case. Plaintiff likewise failsupport his allegation that
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the City’'s segregation of single-family residential homes from comniigroperated residential
housing facilities is not a legitimate governmental interest. Plaintitéiional discrimination claim

thus fails as a matter of law, and Defendants are entitled to summary judgment.

CONCLUSION
For all of the above reasons, Plaintiffs Motion to Alter of Amend Judgriigoc. 29] is
DENIED, and Defendants’ Motion for Summary Judgment [Doc. 3&RANTED. Judgment is to

be entered in favor of Defendants on all claims.

SO ORDERED this 6th day of May, 2011

S/ C. Ashley Royal
C. ASHLEY ROYAL, JUDGE
UNITED STATES DISTRICT COURT

jir
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