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THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF GEORGIA
MACON DIVISION

PERSONACARE OF WARNER ROBINS, )
INC., PERSONACARE OF GEORGIA, )
INC., PERSONACARE OF SHREVEPORT )
INC., and KINDRED NURSING CENTERS )

LIMITED PARTNERSHIP, )
)
Plaintiffs, ) Civil Action No. 5:09-CV-221
)
V. )

)
KATHLEEN SEBELIUS, IN HER OFFICIAL )

CAPACITY AS SECRETARY OF HEALTH )
AND HUMAN SERVICES, )

Defendant. )
)

ORDER ON MOTIONS FOR SUMMARY JUDGMENT

In this civil action, Plaintiffs ask the Court to reverse the final decisidheoDefendant
Secretary of Health and Human Services (“the Secretary”) denying Plaintiffs’ claim fo
reimbursement in the amount of $219,292. The case arises under the Social Se¢cd@tyJARIC.

8 139500(f)(1), which incorporates the Administrative Procedures Act, 5 U.S.C. § 706.

Both parties have filed motions for summary judgment. The undgiflyts in the case are
largely undisputed. Plaintiffs are four related companies that teplekilled Nursing Facilities in
Georgia, Louisiana, and Florida. Plaintiffs participated in the Medicare prograugh Medicare
provider agreements with the Secretary. In 2005, Plaintiffs sold the fdlilietaand transferred
their Medicare provider agreements to the purchasers. After the change ofhqyritlesntiffs

submitted a final cost report seeking payment of $219,292 for certain “bad debts” adsing fr
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services rendered to Medicare beneficiaries prior to the transfer. Theb@dndébts” refers to
unpaid deductibles or coinsurance payments for covered services.

The Secretary, acting through a Fiscal Intermediary, denied the claim. Aftees ceri
appeals the Secretary finally affirmed the denial, finding that the purchasers, notff?lavere
entitled to claim the bad debts for reimbursement. The Secretary contends tiaat tiebts could
not be claimed on a cost report until they were officially deemed worthless by thecssaf a
remittance notice from the state Medicaid agency, an event that occurred in this cae after
change of ownership.

The dispute in this case revolves around questions of law, specificallpdartbe
requirements for cost reporting by a Medicare provider in the evantleinge of ownership. The
administration of the Medicare program is governed primarily by the Mediczsgulations
promulgated by the Secretary and codified in Title 42 of the Code of Federal Reguldtien
Regulations”). The Regulations are explained and interpreted in a Provider Remanirsanual
(“the Manual’) published by the Secretary.

Upon review of the Regulations and the Manual and the undisputed facts of the case, the
Court finds that the decision of the Secretary was consistent with the law up@sted by
substantial evidence, and was not arbitrary and capricious. In the absence of @ igsneiof
material fact, Defendant is entitled to judgment as a matter of law. Defendéutitsn for
Summary Judgment (Doc. 17) is theref@&ANTED, and Plaintiffs’ Motion for Summary

Judgment (Doc. 18) BENIED.



Factual Background

A. The Sale of the Facilities

The four Plaintiffs in this case are subsidiaries of Kindred Heatthdac. (“Kindred”).
Prior to 2005, each of the four Plaintiffs operated i#e8kNursing Facility. PersonaCare of Warner
Robins, Inc., operated the Warner Robins Nursing and Rehab Center in Warner Rebigas.
PersonaCare of Georgia, Inc., operated Athena Rehab of Clayton, in Lake City, Georgia.
PersonaCare of Shreveport, Inc., operated Irving Place Rehabilitation andgNQgsiter in
Shreveport, Louisiana. Kindred Nursing Centers Limited Partipergberated Chalet Village
Health and Rehabilitation Center in Berne, Indiana.

The four facilities participated as providers of services in thedétitedicare program and
in joint state-federal Medicaid programs. The Medicare program is igtemagd by the Centers for
Medicare and Medicaid Services (“CMS”), an agency of the federal Department of Health and
Human Services. To become eligible to participate in the Medicare programcanck rpayment
for services provided to Medicare beneficiaries, eadliyavas required to enter into a provider
agreement with the Secretary of Health and Human Services. f&zlti had its own separate
provider agreement on file with the Secretary.

In 2005, Plaintiffs sold the four féities to new owners. The change of ownersFop the
Warner Robins facility écame effective on November 30, 2005. The change of ownership for the
Clayton facility kecame effective on December 31, 2005. The change of ownership for the

Shreveport facility bcame effective on July 31, 2005. The change of ownership for the Indiana

The parties frequently refer to a change of ownership as a “CHOW.” Because the
profusion of acronyms in an administrative procedures case can often become cohfasing, t
order tries to avoid them whenever possible.
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facility became effective on December 31, 2005. With each change of ownership,ilityés fac
provider agreement was automatically assigned to the new owner pursuant to the Medicare
regulations, at 42 U.S.C. § 489.18(c).

B. The Bad Debts

After transferring their interest in the facilities to the pusehna, Plaintiffs filed “Terminating
Cost Reports” with the Secretary. The Regulations refer to such reports as “fin@pmss.”
Ordinarily, a Medicare provider must file an annual cost report to suppoldiitss for payment for
services rendered to Medicare beneficiaries. When there is a change of qyihensiier, the
provider files a “final cost report” for the period from the end of teedast reporting period until
the effective date of the change of ownership. &e€.F.R. § 413.24(f)(1). In their Terminating
Cost Reports, Plaintiffs sought adjustments for “bad debt” costs, in the aggregata amou
$219,292.

“Bad debts” are defined in the Regulations as “amounts considered to be uncoliestible f
accounts and notes receivable that were created or acquired in providing services.” 48 C.F.R.
413.89(b)(1). To be compensable, such bad debts “must be relate@itedcservices and derived
from deductible and coinsurance amounts.” 42 C.F.R. 8 413.89(e)(1). In other wdrdsbtm
are deductibles or coinsurance amounts that Medicare beneficiaries owed bub fpdgdtd the
provider.

The bad debts that Plaintiffs listed in their Terminating Cost Repaete related to services
provided to Medicare beneficiaries before the change of ownership. Theiaeiesfin question
were dual-eligible beneficiaries, eligible for benefits under both Mezlmad Medicaid. The debts
for such dual-eligible beneficiaries could not be finally deemed worthledshenstate Medicaid

agencies issued remittance notices confirming that Medicaid would not pay the omgstand
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deductibles or coinsurance payments. Plaintiffs received these remittance nteicégeathange
of ownership but before filing their Terminating Cost Reports.

C. The Administrative Procedures

Plaintiffs’ Terminating Cost Reports were referred to a Fiscalriwdiary (“FI”), a private
insurance company acting as the agent of the Secretary for the purpose of processimgament
requests. Between October 2006 and May 2007, the Fl issued a Notice of Programseaetur
to each of the four Plaintiffs. The FI disallowed claims for the bad debtkedrasis that the bad
debts could not be claimed for the fiscal periods covered by the TerminatingepostR Pursuant
to the Regulations, bad debts can only be claimed at the time they are deemed tolbsswaizh
C.F.R. § 413.89(f).

Plaintiffs appealed the FI's decision to a Providers’ Reimbursement Review Boar@é{Rev
Board”). The Review Board reversed the decision of the FI and found that Plaintiffs weed enti
to claim the bad debts in their Terminating Cost Reports. The Review Board redmstr&ettion
2176 of the Manual creates an exception in the case of a change of ownership and allows th
terminating owner to obtain reimbursement for bad debts arising fivioeserendered prior to the
change.

The FI in turn submitted the Review Board’s decision to the AdmiristoedtCMS for final
review. The Administrator reversed the decision of the Review Board andhaetthé bad debts
could not be included on the Terminating Cost Report because they were not deemedsworthles
during the fiscal period covered by the Report. The Administrator’s decision wasatltetision
of the Secretary. Having no further administrative appeals, Plaintiffs fieegitesent lawsuit,

seeking to reverse the final decision of the Secretary under the Administratreslfhes Act.



Il. Standard of Review - The Administrative Procedures Act
The Secretary’s final decision to deny Plaintiffs’ request for reimburdeohdrad debts is
subject to review under the Administrative Procedures Act, 5 U.S.C. 88 701-706 (“the et

Mt. Sinai Hosp. Med. Ctr. v. Shalalk96 F.3d 703, 707-08 (7th Cir. 1999). The Act authorizes a

person adversely affected or aggrieved by the action of a federal agency to seek judicial review of
the agency action in a federal district court. 5 U.S.C. § 701. In defining the dcjpioécial
review, the Act provides that the reviewing court must “hold unlawful andssg¢ agency action,
findings, and conclusions found to be . . . arbitrary, capriceruapuse of discretion, or otherwise
not in accordance with law; [or] unsupported by substantial evidence.” 5 U.S.C. § 706.

When a dispute involves competing interpretations of agency regulationgvieeing
court “must give substantial deference to an agency'’s interpretditsrown regulations.” Thomas

Jefferson Univ. v. Shalgl®12 U.S. 504, 512 (1994). The court “must defer to the Secretary’'s

interpretation unless an ‘alternative reading is compelled by thaaten'’s plain language or by
other indications of the Secretary’s intent at the time of the regulapicorsulgation.” 1d.at 512

(quoting_Gardebring v. Jenkind84 U.S. 415, 430 (1988)). “This broad deference is all the more

warranted when . . . the regulation concerns ‘a complex and highly technicaloggpfagram.™

Id. (quoting_Pauley v. BethEnergy Mines, In601 U.S. 680, 697 (1994)). The Medicare system

is as complex and highly technical a regulatory program as ever Congress and tHe federa
bureaucracies have devised, a system outlined, expanded, developed, and explainetlbraayvast
of statutes, regulations, and policies.
lll.  The Secretary’s Decision
The Secretary’s final decision in this case, based upon a record of evidence Heattisllgs

undisputed, was fully consistent with the Regulations that govern Medicare reimeotsand
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cannot be deemed arbitrary and capricious or contrary to law. The opinion/Adrtheistrator
offers a concise summary of the reason for the final decision:

The Administrator finds that providers are required to bill the Shat receive

remittance advices before dually eligible beneficiaries’ bad debts can be deemed

worthless and written off. Further, the regulation and manual [are] umaoois that

the amounts uncollectible from specific beneficiaries are to be charged @itias b

debts in the accounting period in which the accounts are deemed to be worthless.

This provision is applicable when there is a change of ownership and theeprovi

accepts automatic assignment of the agreement. In this case, the bad debts at issue

cannot be determined to be worthless until the Medicaid remittance advices are
received by the Providers. The Medicaid remittance advices for these bad debts wer
not received by the Providers until after the cost reporting perioassiat.

Consequently, under the facts of this case, the bad debts cannot be claimed in the

Providers’ cost reporting periods ending July 17, 2005, November 30, 2005, and

December 31, 2005.

AR 15 (Doc. 14 Vol. 1). The reasoning of the Administrator offers a coheremtnatipin of the
Regulations and procedures for claiming bad debt, and illustrees®rt of bureaucratic expertise
that is worthy of deference in an Administrative Procedures case.

The Administrator's summary correctly explains the law that govdmsscase. The
governing Regulations make it plain that bad debts may only be claimed irs¢dakeréporting
period when they are deemed worthless. The Manual makes it plain that bad debts@mising f
services provided to patients dually eligible for Medicare and Medicaid lseeét deemed
worthless at the time the state Medicaid agency issues a notice of remittangetistatMedicaid
will not pay the deductible or coinsurance amounts. As such, thddlss at issue in this case
could not be claimed in the reporting period covered by the TerminatstgReports, because they
had not yet been deemed worthless in that period.

Nothing in the Regulations or the Manual creates an exception when there has been a change

of ownership and an automatic assignment of the provider agreement to the purchasexh |

situations, the provider agreement simply goes forward and the purchaser assupreviter
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number for the participating facility. The provider, that is, fHadity itself without regard to its
ownership structure, carries on in its relationship with the Secyetangerrupted. Bad debts must
still be claimed in the period when they are deemed worthlessinase on the first cost reports
filed under the new owners. Accordingly, the Secretary’s final decigs consistent with the law,
and she acted well within her authority in disallowing Plaintiffsinetafor the bad debts in their
Terminating Cost Report.

A. Bad debts may be claimed only in the fiscal reporting period in which they are

deemed worthless.

As the Administrator explains in the final decision, bad debts maybentlaimed in the
fiscal reporting period in which they are deemed worthless. Claims for bad deltsvarned in
the Regulations by 42 C.F.R. § 413.89. The Regulation sets forth four criteasbhtiebt must
meet to be allowable:

(1) The debt must be related to covered services and derived from deductible and
coinsurance amounts.

(2) The provider must be able to establish that reasonable collectiots eftere
made.

(3) The debt was actually uncollectible when claimed as worthless.

(4) Sound business judgment established that there was no likelihoodvaryeab
any time in the future.

42 C.F.R. 8 413.89(e). Bad debts cannot be claimed until all four of the criteraRegiulation
have been met. The Regulation clearly provides that “amounts uncollectiblesfrecific
beneficiaries are to be charged off as bad debts in the accounting period in @lasichdtnts are

deemed to be worthless.” 42 C.F.R. § 413.89(f). &&@@Manual § 314.



B. The bad debts in this case were deemed worthless after the accounting periods
covered by Plaintiffs’ Terminating Cost Reports

The bad debts claimed by Plaintiffs were deemed worthless when Plaintiffs retsived
of remittance from the state Medicaid agencies, an event that occurred after the change of
ownership. When a Medicare beneficiary is also eligible for Medicaid benkétdeneficiary is
considered to be indigent and unable to pay the deductible or copaymenMafesd § 312.
Because the beneficiary is unable to pay, the providertbe Medicaid agency for unpaid
deductibles or coinsurance payments as part of its “reasonable colleatids 'efff the Medicaid
agency refuses to pay the bill, it sends a remittance notite torovider. This notice establishes
that the debts are uncollectible and upon receipt of the notice the debts are considéteskvamd
become finally eligible for reimbursement from Medicare.

In this case, it is undisputed that Plaintiffs received the notices of remitantieefbad
debts at issue after the change of ownership but before fiengehminating Cost Reports. Under
the unambiguous provisions of 42 C.F.R. § 413.89, the bad debts were not allowablehgdurin

period covered by the Terminating Cost Reports. Medicare will nogneze bad debts as a

’Medicare compensates providers for bad debts to prevent “cross-subsidizatie
Medicare statute requires the Regulations to “take into account both direct and indirect costs o
providers of services . . . in order that . . . the necessary costs of effidieivying covered
services to individuals covered by the insurance programs estdlidiglieis subchapter will not
be borne by individuals not so covered.” 42 U.S.C. 8 1395x(v)(1)(A). Medicare contgsensa
for unpaid deductibles and coinsurance payments so that nowdvee@atients will not have to
subsidize those costs indirectly through higher fees.

Plaintiffs have argued that they will be forced to cross-subsidizesithelebts, since they
were not able to claim them on their final cost report. This argument is noapees As
required by the statute, the Regulations take into account the direct and indirect costs to
providers and have established a system to compensate providers for $sitly ceisnbursing
for the bad debts of Medicare beneficiaries. Plaintiffs and their purchaseksfaiteg to
follow those procedures.



reimbursable expense until it is shown that reasonable collection efwetbben exhausted. Before
the debts are finally shown to be uncollectible, they cannot be claimetis base, the bad debts
were incurred as an expense item during a time period following Plaintiffs’ finateyosrt, and
they could only be claimed in that period.

C. The change of ownership does not créaan exception to the Regulations for

claiming bad debit.

Nothing in the Regulations suggests that the policies and proceduresnfiimgclaad debt
are any different in the case of a change of ownership. The Regulatctisriuto maintain a
continuity of provider identity “without regard to the underlying owngrsiructure.” _Baptist

Health v. Thompsom58 F.3d 768, 778-79 (8th Cir. 2006). This continuity is ensured primarily by

the automatic assignment provisions of 42 C.F.R. § 489.18(c). When a pumndédegoes a change
of ownership, the provider agreement is automatically assigned to the new oleeassigned
agreement is “subject to all applicable statues and regulations and to the terms diwhsamdier
which it was originally issued.” 42 C.F.R. 8§ 489.13(d). In eyes of the Secretary, thgepro
remains the same; only the owner has changed.

The final cost reporting requirements in the Regulations are consistarthisicontinuity
of provider identity. The regulation regarding cost reports distinguibbéseen a provider
termination and a change of ownership:

(1) Cost reports--Terminated providers and changes of ownership. A proatler th

voluntarily or involuntarily ceases to participate in the Medicare program

experiences a change of ownership must file a cost report for that period under the
program beginning with the first day not included in a previous cost reportiogl per

and ending with the effective date of termination of its provider agreemehainge
of ownership.
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42 C.F.R. § 413.24(f)(1). As the language of this regulation impliesragelof ownership and a
termination of a provider agreement are two distinct events.

In the case of a termination, there is no longer a provider to fileefucthst reports. The
provider agreement is terminated and the provider number ceases to exist. Becpusdder is
no longer in operation, there will be no further reporting periodse t€hminated provider is
therefore eligible to claim all costs necessary to complete and clpsetitspation in the Medicare
program. Such costs may include bad debts that do not become finally allowdldéamthe
termination.

With a simple change of ownership, the provider maintains its idenégpikg the same
provider number, the same provider agreement, and the same relationsleSectetary. The
provider continues to file cost reports as before, and may claim bad tabtsetome allowable
after the change of ownership. As explained above, as long as there is angqusmstider
agreement and provider number, the Secretary considers the provider totnmous operation
regardless of the ownership structure. As such, the “final cost rep@tthange of ownership
merely amounts to the filing of a cost report earlier than it would otkerlae required. The
Regulations do not otherwise authorize this cost report to claim costs thatov@reurred during
the period covered by the report. Because the provider agreement continues, thosestd&s m
reported on subsequent cost reports.

The continuity of the provider relationship after an automatic assigh is vividly

illustrated in the case of United States v. Vernon Home Heatth,2h F.3d 693 (5th Cir. 1994),

a case much debated by the parties in this case. In Veh@wgovernment sued to recover

overpayments made to a Medicare provider in the year prior to a change of gqwvné&tshcourt
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held that the purchaser was liable to repay the overpayment, even thouglethadekceived the
overpayments.

In finding that the purchaser could be liable, the court in Veenptained that the automatic

assignment provisions of the Medicare Regulations ensure that a provid&imeacontinuous
identity through a change of ownership. The Medicare payment program continuesrdte op
without interruption. The court explained the purpose of this continuity:

By encompassing a system of interim payments on an estimated cossuigeist

to year-end accounting, the program ensures Medicare providers a steady flow of

income sufficient to provide service. The assignee of a provider numbéjestsu

to this accounting procedure in order to provide continuous service.
21 F.3d at 696. When it accepted the automatic assignment and assumed the provider mamber fro
the seller, the purchaser stepped into the shoes of the provider and becamiialy
overpayments that came due, even overpayments for services performed under the @ratimpwn
By the same logic, a purchaser also acquires the right to claim payment for bad atetsdame
allowable after the change of ownership, even bad debts related to services peulodetethe
prior ownership.

The parties to the change of ownership may contract with each other to sairtiiriseller
for bad debts that must be claimed on subsequent cost reports or to reihbyraechaser for

overpayments that must be returned to the government. An example of snttaet @an be seen

in In re: RainTree Healthcare Cor@g31 F.3d 685 (9th Cir. 2005). In that case, RainTree sold its

lease interest in a Medicare provider facility to Suncrest. Rednlater filed a bankruptcy petition.

The owner of the bankruptcy estate sought to recover from Suncrest a payawmtby the

3Plaintiffs note that the district court in the case below had found the purchaseldend sel
to be jointly and severally liable for the overpayment. Ze€.3d at 694. The only issue before
the Court of Appeals, however, was the liability of the purchaser.
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Secretary after the change of ownership to resolve underpayments for sendeesd@rior to the
change of ownership.

In deciding the case, the court looked not to the Medicare Regulations, batcanthact
between the parties. The court reviewed the provisions of the Regulations elkeddtomatic
assignment, at 42 C.F.R. § 489.18(c) and (d), and observed that the Regulatioaisedamt
continuity of the provider agreement despite the change of ownership:

The cumulative effect of these subsections is that Suncrest’s lease ofding nu

home facility and assumption of the Medicare provider agreemerg Biaacrest

subject to the same statutory and regulatory conditions as RainTree hadl tvess.

conditions include provisions for adjustments for over- and undegag.

431 F.3d at 688. According to these Regulations, the government had propeitiesibayment
for the prior services to Suncrest, the purchase and current holder of thepagvieement.

To determine RainTree’s interest in the money, as holder of the providensgreat the
time the services were provided, the court interpreted the transfer agreenwesindeainTree and
Suncrest according to state contract law. The court read the transfer agreenwntléctipat the
seller, RainTree, retained the right to collect underpayments for servidesed prior to the change
of ownership. The transfer agreement also provided that RainTree would ieblaifol all debts
arising from the operations of the facility prior to the transfer. SumWigions are not unusual in
a contract for the sale of a business. Based on the provisions of tier tagneement, the court
held that Suncrest was obligated to pay RainTree the money it received from Medicare as
compensation for underpayments related to services rendered whiledeamperated the provider.

In this case, there was no such contract. In any event, such a contract would orllyfentro

relationship between Plaintiffs and the purchasers. The Sscvetald still be governed by the

Regulations, which allow bad debts to be claimed only during the reporting periodhelgeare
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deemed worthless. Nothing in the Regulations permittedtiftato attempt to claim the bad debts
in the prior cost reporting period.

D. The Provider Reimbursement Manual is consistent with the Regulations

The Provider Reimbursement Manual does not create an exception to the casigrepo
requirements in the event of a change of ownership. Plaintiffs’ argumehis case are largely
based on an erroneous interpretation of Section 2176 of the Manual thatinagkesar to be
inconsistent with the clear terms of the Regulations. In fact, Section 2176 iderinsish the
Regulations and does not allow a provider to claim bad debts in a cost report mfane tinally
incurred.

Section 2176 is cross-referenced in a section of the Manual dealing with finadpmgsr
Section 1503 of the Manual outlines a number of “items which must ba tato account in the
final cost report of a provider.” Among these items are “[c]ertain @igirative costs incurred by
the provider after the effective date of change of ownership.” Manual 8 1503(9). 3&€t3{A)
makes no reference to bad debts, but refers only to administrative ctstseference to
administrative costs, however, Section 1503(9) cross-references Section 2176Giarpeotitled
“Administrative Costs Incurred After Provider Terminates Partiopan Program.”

Section 2176 defines “administrative costs” in the context of a termination ovalgro
agreement. Section 2176 provides:

When a provider terminates its participation in the program, eitHantaoily or

involuntarily, or a change of ownership occurs (see Health Insurance Regulations

section 405.626), administrative costs associated with the preparation and settlement
of cost reports with an intermediary and other third parties will hered after the
effective date of termination. The direct administrative costs that are reasandbl

related to the settlement of reimbursement for patient care rendered hehile t

provider was participating in the program and bad debts resultingcvorsurance
and deductibles billed to Medicare patients are allowable.
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Manual § 2176. Administrative costs are defined in the first sentence of Section 2176 as cost
“associated with the preparation and settlement of cost reports withranedtary and other third
parties.”

The second sentence of Section 2176 offers further definition of allowable stdtive
costs, but is grammatically ambiguous. It can be read in two ways. Irsth@ofisible reading, the
sentence has a simple core: “administrative costs ... are dlloWke subject, “administrative
costs,” is modified by a dependant clause: “that are reasonable and related tdetme rsetif
reimbursement.” The word “reimbursement” in turn is modified by a coamgbgrepositional
phrase: “for [1] patient care rendered while the provider was participating indgeapr and [2]
bad debts resulting from coinsurance and deductibles billed tacMedatients.”

The first reading is far more reasonable than the second, and more obwsiktthe context
of Section 2176. The heading of Section 2176 indicates that its purpose is to define the term
“administrative costs.” Section 1503(9) likewise refers to administratiis.c$ie plain meaning
of the term suggests that it refers to costs incurred in administradkee gach as preparing cost
reports, copying receiptsliig forms, and the like. Such administrative costs may be incurred in
seeking reimbursement for patient care or for bad debts.

In the second possible reading, the core of the sentence has a compound subject:
“administrative costs ...and bad debts ... are allowed.” The dapedause modifies only the first
subject, “administrative costs,” and “bad debts” becomes a second item thHatisdalin addition
to administrative costs. This reading is not consistent with the context andsepprpese of
section 2176 and Section 1503(9). “Bad debts” themselves are not an administrativatcarst

substantive costs for which providers seek reimbursement, similatiéotpzare costs. It makes
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little sense to group bad debts with administrative costs and far more segrgripothem with
patient care costs.

It makes much more sense to realize that Section 2176 allows a terminating provider to
collect administrative costs that include reasonable costs “related to thesattbf reimbursement
for ... bad debts.” The Secretary therefore, made a reasonipretation of her own Manual in
determining that the bad debts themselves could not be claimed as an admmnisk@tnse on
Plaintiffs’ final cost reports. This reasonable interpretattannot be considered arbitrary and
capricious or contrary to law.

Even if the second, noncontextual reading of Section 217écepted, Section 2176 still
does not authorize the claiming of bad debts out of time in a chaogeefship where there is an
automatic assignment. Section 1503 is the specific provision of the Manual teatsyfival cost
reports in a change of ownership with an automatic assignment. Section 2176 isferersae
in Section 1503(9) for its definition of “administrative costs.thé second sentence is read with
a compound subject, “bad debts” are a separate item allowable in addition to adivenistists,
but allowable only in situations covered by Section 2176.

Section 2176 covers final cost reports filed after the termination ol&pragreement, as
opposed to final cost reports filed after a change of ownership with @matit assignment of the
provider agreement. The title of the provision states that it applies in casestidgrrovider
terminates participation in the Medicare program. The language @iréovesion confirms this
distinction.

Plaintiffs’ misinterpretation of Section 2176 is understandable, bet¢hadirst sentence of
the provision has a confusing reference to “a change of ownershig.’torttext of this reference

indicates, however, that the provision only relates to a change of ovpnesstie the provider
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agreement is terminated. Under the current Regulations, a provider may opt out odmietiaut
assignment and voluntarily terminate the provider agreement so that the puochdg negotiate
a new provider agreement with the Secretary. In such instances, Section 2176 would apply.
Plaintiffs and their purchasers did not opt out of the automatic assignmeistaagé.

This confusion results from the Secretary’s failure to amend the Materaled Regulations
were amended to create the automatic assignment procedure. Before 1980, a change of ownership
entailed an automatic termination of the provider agreement, rather thatoamtic assignment.
Prior to May 5, 1980, the Regulations provided that “a transfer of ownership oWiagsrof
services . . . render[s] such agreement invalid as between the Secretary andfdredrarSee

Humana, Inc. v. Hecklef758 F.2d696, 705 n. 64 (D.C.Cir. 1985) (citing 45 Fed. Reg. 22,935

(1980)). The old regulation was codified at 42 C.F.R. 8 405.626(a). In 1980, the regulation was
recodified at 42 C.F.R. 8 489.18, and was changed to provide that the existing provideeligreem
would be automatically assigned in a change of ownership. Heakler63, n. 64.

To define the term “change of ownership,” Section 21illGefers to the old regulation at
42 C.F.R. 8 405.626. That regulation no longer exists. The Manual was drafted in 1976, and for
some reason the Secretary has failed to amend it to account fa®8Beamendment to the
Regulations.

The outdated reference to 42 C.F.R. 8§ 405.626, though confusing, confirms whawgether
clear from the title and terms of Section 2176: the provisions of Section 2176 apply only in
terminations of provider agreements. In that context, Section 2176 is perfecityeransith the
Regulations even if it is read to allow bad debts in addition to administrative coste event of
a termination, bad debts must be claimed on the final cost report becauseilthereovfurther

cost reports. The affairs of the provider are settled once and for all. Whengla automatic
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assignment of the provider agreement, to the contrary, theebasuf the provider will continue,
and there will be further cost reports. In such cases, the prdoittevs Section1503 of the
Manual, which allows only “administrative costs” and says nothing diedidebts. Because the
provider will continue to operate under the same agreementitmthe same provider number, the
provider may continue to claim the bad debts in the period when they becamalddl” according
to 42 C.F.R. § 413.89.

E. Any inconsistency between the Manual and the Regulations must be resolved

in favor of the Regulations.

In any case, Plaintiffs’ proposed reading of Section 2176 is inconsistent withetdre cl
provisions of the Regulations. To the extent that the Regulations and the Manuzbasestant,
the Regulations must control. In its foreword, the Manual explains gndahual seeks to reflect
accurately the provisions of the law and the Regulations, but that “it does eothkeagffect of
regulations.” The Manual is “an extensive set of interpretativeefjues and policies published to

assist intermediaries and providers.” Horras v. Lead@b F.3d 894, 900 (8th Ci2007). Such

interpretive rules “do not have the force and effect of law and are not acdbetedeight in the

adjudicatory process.” Shalala v. Guernsey Memorial H64@. U.S. 87, 99 (1995) The Manual

must therefore be read to be consistent with the Regulations whenever possible.iedsrags
case, the terms of the Manual are consistent with the Regulations when read in¢heqmtext,
and the Secretary has applied them in such a manner. The interpretation prgpbsdeidntiffs,

though perhaps understandable due to the confusing use of the term “change shipivmer

“Interpretive rules such as those set forth in the Manual do not regtice and
comment._Se8halala514 U.S. at 99. Plaintiffs’ arguments concerning “retroactive
rulemaking” are therefore without merit.
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Section 2176, is not consistent with the Regulations. Any inconsistenegdrethe Manual and
the Regulations must be resolved in favor of the Regulations.
IV.  CONCLUSION

Plaintiffs have failed to show that the final decision of the Secretary wasagriand
capricious or an abuse of discretion. The Secretary’s decision was based omestanimn of
unambiguous Regulations governing the time for reporting bad debts. Aslapphe undisputed
facts in this case, those Regulations provided that the bad debts werellgatdimaed until after
the change of ownership, when they were finally deemed worthless. As suahetbelot subject
to inclusion in the Terminating Cost Reports filed by Plaintiffs, butishbave been included on
the subsequent cost reports filed by the purchasers. Any apparent ambighéyFroviders
Reimbursement Manual cannot change the provisions of thdd®egs. Because there are no
genuine issues of material fact and because the Secretary is entitled to juaymendtter of law,
Defendant’s Motion for Summary Judgment is hereby granted, and the final wlezisibe
Secretary is affirmed.

It is SO ORDERED this 14th day of September, 2010.

S/ C. Ashley Royal

C. ASHLEY ROYAL, JUDGE
UNITED STATES DISTRICT COURT

chw
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