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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF GEORGIA
MACON DIVISION
LATEASE R. ALBRITTON |,
Plaintiff,
: Civil Action No.
V. : 5:09-CV-00385 (CAR)
SECRETARY OF STATE, et al,, :

Defendants.

ORDER ON MOTION FOR SUMMARY JUDGMENT

Currently before the Court is the Motion for Summary Judgment filed bynDafes
Secretary of State, Karen Handel, John Jurkiewicz, Shawn Lagrua, and Christoplegr Har
(“Defendants”). In this case Plaintiff LaTease Albritton alleges that she wagfulg denied a
promotion and discharged from her employment with the Office of the Secretaat@b$
Georgia on the basis of her race and sex and in retaliation for statements she mgdestiaif
meeting. She asserts claims under Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e,
seq 42 U.S.C. §1981; and 42 U.S.C. § 1983. Upon due consideration of the arguments of counsel,
the evidence in the record, and the relevant legal authorities, the Couthat there are no
genuine issues of material fact and that Defendants are entitled to judgment as &f laatten all
claims. Accordingly, and for the reasons set forth below, Defendants’ MioticSummary

Judgment [Doc. 19] is herel3RANTED.
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. SUMMARY JUDGMENT STANDARD
Summary judgment must be granted if “there is no genuine issue as to any Ifaateaiad
.. . the moving party is entitled to a judgment as a matter of law.” Fed.R.Civ.P,. deg@so

Celotex Corp. v. Catretd77 U.S. 317, 322, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986); Johnson v.

Clifton, 74 F.3d 1087, 1090 (11th Cir.1996). Not all factual disputes render summary judgment
inappropriate; only a genuine issue of material fact will defeat a gycog@ported motion for

summary judgment. See Anderson v. Liberty Lobby,, €7 U.S. 242, 247-48, 106 S.Ct. 2505,

91 L.Ed.2d 202 (1986). This means that summary judgment may be granted if theradageimsuff
evidence for a reasonable jury to return a verdict for the nonmoantg qr, in other words, if
reasonable minds could not differ as to the verdict.iGed 249-52.

In reviewing a motion for summary judgment, the court must view the evidence and all
justifiable inferences in the light most favorable to the nonmoving gautythe court may not
make credibility determinations or weigh the evidence.iGe#t 254-55; sealsoReeves v.

Sanderson Plumbing Prods., 1630 U.S. 133, 150, 120 S.Ct. 2097, 147 L.Ed.2d 105 (2000). The

moving party “always bears the initial responsibility of informing the idtstourt of the basis for
its motion, and identifying those portions of the pleadings, depositiongeento interrogatories,
and admissions on file, together with the affidavits, if any, which it belideenonstrate the
absence of a genuine issue of material fact” and that entitle it to a judgment as a natter of
Celotex 477 U.S. at 323.

If the moving party discharges this burden, the burden then hift® nonmoving party to
go beyond the pleadings and present specific evidence showing that there is a genuine issue of
material fact (i.e., evidence that would support a jury verdict) or that thexgnparty is not
entitled to a judgment as a matter of law. 5ed.R.Civ.P. 56(e); sedsoCelotex 477 U.S. at
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324-26. This evidence must consist of more than mere conclusory allegatiegal @onclusions.

SeeAvirgan v. Hull 932 F.2d 1572, 1577 (11th Cir.1991). Summary judgment must be entered

where “the nonmoving party has failed to make a sufficient showing on ani@sslentent of [his]

case with respect to which [he] has the burden of proof.” Celdi®&kU.S. at 323.

II. MATERIAL FACTS

This case arises from the discharge of Plaintiff Latease R. Albritton (“Hlqifmom her
position with the Professional Licensing Board Division of the Office of theeGegrof State of
Georgia (“S0S”). Plaintiff, a black female, was hired as a regulatory agentgavestvith the
SoS office in April of 2006. As a regulatory investigator, Plaintiff conductediigaions,
interviewed witnesses, gathered evidence, identified violations of state law addudesy and
presented cases to the state elections and professional licensing boards.

During the term of Plaintiff's employment, Defendant Karen Handle was electest&@gcr
of State; she in turn hired Defendant Shawn LaGrua as her Inspector General andriDé€fand
Harvey as Deputy Inspector General. As an investigator, Plaintiff fell undeugbersion of
Defendants LaGrua and Harvey. Plaintiff continued to serve as an investigattineafesgime
change, though she did apply for one of two supervisor positions that became opbatigeart
Plaintiff did not get the position. Both positions were filled byegignced males, one of which
was African-American. A white male was hired to fill the position foiclviPlaintiff applied.
Plaintiff, however, continued on as an investigator and received favorable ieveluat

The next two years of Plaintiff's employment were apparently uneventful Fetiliary of
2009, when Defendant Handel received a copy of an anonymous letter. The letter wathsent to

home addresses of members of the Professional Licensing Board and purportedge discl



“untruths, mismanagement, and lies” within the Inspector GeneralteOfBased on the content
of the letter, Defendant Handel suspected that the author was someone withiadtigative
division.

Defendant Handel accordingly convened and presided over a meeting with the investigative
division in Macon. She wanted to find out whether any of the employees knew anythindreh
origin of the letter or about who may have inappropriately accessed the Sbh&ddtafind the
home addresses of the board members. Plaintiff attended the meeting, and Delfexgiarsts
Harvey, and Jurkiewicz were also present. During the meeting, Defendant Handel made threats and
called the staff “cowards.” Some of the employees, including Plaintiff, wexadsftl and
responded to her invitation to speak. Plaintiff expressed her displeasueemaniner in which the
meeting was being conducted. Plaintiff has since stated that, at the meeting,

“l told them | thought it was wrong to be talked to in that manner, that | didoivk

anything about the letter, | thought that the letter or whoever had writterttdre le

maybe they should have come forward with the truth. | told them that 4 was

professional person, | also said that the language that was used in there and also the

manner that they was [sic] speaking to us created a hostile working environment.”

Although Plaintiff used the term “hostile working environment,” there wasemion of
race or gender by Plaintiff or anyone else during the meetinlyy.tl&t meeting did get quite
heated. Defendants made accusations and demanded that someone come forward withnnformat
about the letter. Voices were raised, harsh things were said, and profanity wdsititi@d;
behavior was isolated to the meeting. No one took this tone or otherwise usee fanguage

toward Plaintiff either before or after the meeting. After the meeting, howeeéndant Harvey

made a note that Defendants LaGrua and Jurkiewicz felt Plaintiff and two of herkersy Merry



Cagle and Romana Dyer, were “aggressive and disrespectful” to Defendant Hetaletiff did
not file any grievance with the Office of the Secretary of State for anythingisd@he during the
meeting; nor did she attempt to talk to any media outlet about the incident.

Following the meeting, Defendant Handel turned over the investigation oftéeslerigin
to her staff “to pursue in the appropriate way.” Defendant Harvey, the Deputy InspectaalGener
then began reviewing emails of some SoS employees, including Plaintiff, Glegty, Romana
Dyer, Lynn Eason, and Rosetta Adams, because of their “reactions, posture andtsdiantbe
meeting. He thought there may be some email communication among them after thg aneletin
hoped that a review of the emails would help him identify the author of the letieteast who
accessed the database for the personal information of the board members. époafrevi
Plaintiffs emails, Defendant Harvey became suspicious that Plaintiff wasngalsecond job
without approval. The Office of the Secretary of State had an official policy reqairiagS
employees to obtain written approval from the Division Director before engagingside
employment. Violation of this policy could lead to disciplinary actioean termination of the
employee.

Plaintiff was engaging in outside employment as an armed security guard. The Division
Director, Defendant LaGrua, had strong concerns about an investigator wot&migoafrs in an
unapproved, second, full-time job that required the investigatioe trmed. LaGrua believed that
this posed a safety issue and has stated that “| would not approve anyone . . . to waokia 40-
extra job armed when they are armed on my clock all day.” In fact, LaGrua had previously denied a

number of employee requests for approval of outside employment because ofsaésy i

! Plaintiff asserts that her immediate supervisor, Russell Lewis, shatieBlaintiff was “courteous
and responsible.” This, however, is not supported by the record, and it not material to tisefiedings.
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involving firearms. LaGrua had also advised Plaintiff that she should seek appsbealvas
planning to engage in any outside employment in “a law enforcement capacity or in dn arme
position.”

After having learned that Plaintiff was engaged in unauthorized, outside emplpyment
Defendants Harvey, LaGrua, and Jurkiewicz spoke with the Deputy Secretary of State. Defendant
LaGrua also contacted Plaintiff's other employer and received confirmation dinatfiRhvas
employed as an armed security guard. LaGrua received copies of time sheets from Ritetiff's
employer, and he believed these time sheets showed that, on certain datéswakinbrking for
her other employer when she was supposed to be working for the SoS.

On March 5, 2009, Plaintiff was interviewed by Defendants Harvey, LaGrua, and
Jurkiewicz. When questioned, Plaintiff admitted that she had outside emptdymelenied
working for both employers at the same tim&he also denied carrying a weapon as part of her
outside employment; Plaintiff now admits that this was.aR&intiff was terminated from
employment with the SoS Office that same day. Defendant LaGrua stated that Riamitiff
terminated for failing to get prior authorization for outside employnmgng when questioned
about her outside employment, and falsifying her time sheets by clairainghihwas working for
the SoS Office when she was actually working for another employer. In April of 2009, Plaintif
filed a charge of discrimination with the Equal Employment Opportunity CommigSisOC).

At the time of her discharge, Plaintiff's annual salary was approxin®ély92.00. She

had not received any merit increases because all merit increases in pay ceased in JAD@iary of

2 In her deposition Plaintiff explains that both jobs required her to work forty hours @ler she
would work for the SoS from 8:30am until 5:00pm and then work the night shifefather employer from
11:00pm until 7:00am, returning to work at the SoS onlgar later. Plaintiff is “a person who hardly ever
gets any sleep.” (Albritton Depo. at 61-62).



due to budget constraints. However, other investigators were hired at a salarg equedher

than Plaintiff's salary. In 2008, Bruce Phelps, a white male who had technical expeatise as
embalmer and Emergency Medical Technician and fifteen years of experience as a law enforcement
officer, was hired at a salary of $41,605.00. In April of 2009, Plaintiff was replaced byieamAfr
American male, Adrick Hall, who was hired at salary of $41,905.00. However, the highdstisal

SoS investigator is an African-American female, Denise Wiliams, andsitdae white male,

Michael Browning, was paid less than Plaintiff at the time she was discharged.

DISCUSSION

Plaintiff filed her Complaint, stating claims for disparate treatment eiadiation “on the
basis of her race” in violation of Title VII of the Civil Rights Act of 1964, 42.0.S8 2000e, et
seq. and 42 U.S.C. § 1981. Plaintiff alleged that she was unlawfully discharged becausecef her ra
and discharged in retaliation for statements that she made about thewmrstiEnvironment
created during the February 2009 staff meeting. “Alternatively,” Plaintiff alleged thahdzefts
unlawfully retaliated against her because she spoke out “in opposition tostile Wwork
environment Defendants created” - an alleged violation of her right to freedom of.sjsech
alleges, therefore, that she is also entitled to recover, pursuant to 42 U.S.C. § 198&ition of
her right to freedom of speech under the First and Fourteenth Amendments of the dided St
Constitution.

Plaintiff essentially recited these same allegations in the Rules 1®&wh2duling and
Discovery Order [Doc. 11], describing the nature of the case as follows:

This is a claim for injunctive relief and compensatory and punitive damages fo

retaliation because of Plaintiff's exercise of her freedom of speech, deprigéti
constitutional rights under color of state law, and employment disctiomna



Plaintiff, an African-American female, was hired by the Secretary of Stdfies on

April 6, 2006 and remained in her job until March 5, 2009. She received an

“exceeds” on her last evaluation before she was discharged. During the course of he

employment, she has never been disciplined for any job performance or other

problem. She was discharged for allegedly failing to disclose outsideyenamt.

One or more white employees did the same thing Plaintiff was accused of and were

not discharged.

Further, at least one white employee spoke out at the meeting where Plaintiff and

another black female also spoke . The black employees were the only employees

who were fired.
Thus, at the start of discovery, Plaintiff had articulated only claims faxfl discharge based
upon her race and unlawful retaliation based on her speech at the meeting.

Now, at the summary judgment stage, Plaintiff asserts new claims. AlthoughfRlaintif
retaliation claims essentially remain the same, Plaintiff's disparaterteat claims have morphed
and multiplied. In her Brief in Response to Defendants’ Motion forrBany Judgment, Plaintiff
asserts that she wpaid lessdenied promotion, subjected to a hostile work environnagk

discharged from her position with the Office of the Secretary of State becauseaddaard se> in

violation of Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e, et seq., 42 U.S.C. § 1981,

andthe Equal Pay Act, 29 U.S.C. 8§ 206(d)(Bpparently, Plaintiff decided to cast a new net
across the body of employment discrimination law at the sumondgynent stage and embark on a
fishing expedition, hoping to catch at least one claim that will raignairge issue of material fact.
She has failed.

Plaintiff's initial claims for discriminatory discharge and retaliation faisammary
judgment. Plaintiff has failed to identify sufficient evidence to establish a pfaoe case of
disparate treatment discrimination under Title VIIEd®81. Plaintiff has likewise failed to show
that her statements in the February 2009 staff meeting were protected by either TitleheIFost
Amendment of the United States Constitution such that she can maintain a clantaeful
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retaliation under either theory. Plaintiff's newly added claims - for @&tlarpromote, hostile work

environment, and wage discrimination - are not properly beforedabe.CPlaintiff raised them for

the first time at the summary judgment stage. However, even if the claims were ripe for

consideration, they still fail: Plaintiff's Title VII claim for failure to prote is time barred,;

Plaintiff's Title VII hostile work environment and gender-basetfje discrimination claims are not

supported by sufficient evidence; and Plaintiff's Title VII race-based wagentdisation claim is

deemed abandoned.

A. Plaintiff's Discriminatory Discharge & Retaliation Claims Fail as a Matter of Law
Plaintiff's claims for discriminatory discharge and retaliation in viofaof Title VII,

81981, and 81983 are properly before the Court and ripe for summary judgment.

1. Plaintiff's Title VIl and 81981 Disaninatory Discharge Claims

Plaintiff brings her discriminatory discharge claim under Title Vd 42 U.S.C. 8981.
“Both of these statutes [Title VII and 81981] have the same requirements obpobage the same

analytical framework . . . .” Standard v. A.B.E.L. Serv.,,Id61 F.3d 1318, 1330 (11th Cir. 1998);

seealsoTurnes v. AmSouth Bank, N.A36 F.3d 1057, 1060 (11th Cir. 1994). The Coult w

therefore, address the Title VII claims herein with the understanding that thesamaies to the
81981 claims as well.

Generally, the first question in the Title VII analytical framework is whether kgeal
evidence of discrimination offered by the plaintiff is direct or cirdamigal. Neither party claims

that this case includes direct evidence of discrimination, and in thacabef such evidence, this

Court will apply the McDonnell Douglas Corp. v. Grdmirden-shifting framework. Ict 1331.

Under_McDonnell Douglaghe plaintiff must first demonstrate a prima facie case of

discrimination. 411 U.S. 792, 802 (1973). The elements of the prima facie dhdepend on the
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type of discrimination alleged, and the burden on the plaintiff tdksta prima facie case is light.

Seelsenbergh v. Knight-Ridder Newspaper Sales, Bi¢.F.3d 436, 439 (11th Cir. 1996). A prima

facie case “only requires that the plaintiff establish facts adequate to permit andafef

discrimination.” _Holifield v. Renp115 F.3d 1555, 1562 (11th Cir. 1997). If a prima facie case is

established by the plaintiff, the burden of production shifts to the empgeticulate some

legitimate, nondiscriminatory reason for its action. Tex. Dep't of CAifgirs v. Burding 450

U.S. 248, 256 (1981)Once the employer provides a legitimate, nondiscriminatory reasds for
action, the plaintiff's prima facie case is rebuttld. at 253. The plaintiff must then show that the
employer’s proffered reasons for its actions were not the real reasons tatedoits conduct, but
that the employer’s proffered reasons were merely pretext famdisation. _1d.

In this case, Plaintiff asserts a claim for disparate treatment based orchargés In her
brief, Plaintiff articulates it as both a discriminatory discharge clamneadiscrimination in
discipline claim. The two claims are essentially the same; as is the antatiisiswerit of the
claims. Generally, to establish a prima facie case of either discrinyirtascharge or
discrimination in discipline, a plaintiff must show that (1) she is a memtsepuodtected class, (2)
she was qualified for her position, (3) she suffered an adverse employment aadigh) her
employer treated similarly situated employees outside of hezqieat class more favorably.

Wilson v. B/E Aerospace, Inc376 F.3d 1079, 1091 (11th Cir. 2004); Alexander v. Fulton County

207 F.3d 1303, 1336 (11th Cir. 2000). None of the first three elements of the prima facie case are
in issue here. Defendants do assert, however, that Plaintiff is unable proges@ance of the

fourth element - that similarly situated employees outside oftflaiprotected class were treated

more favorably. Thus, at issue is whether Plaintiff can identify a similauigted employee who
engaged in the same or similar misconduct as Plaintiff but was not disdhar
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In attempt to prove this element of her case, Plaintiff identifies twear@lécomparators.”
A proper comparator is an employee outside of the plaintiff's gtedeclass who is similarly
situated to the plaintiff in all relevant respecWilson, 376 F.3d at 1091. “The comparator must
be nearly identical to the plaintiff to prevent courts from second-guessing aaelasdecision by

the employer” and confusing “apples with orangild;'Burke-Fowler v. Orange Count$47 F.3d

1319, 1323 (11th Cir. 2006) (quotation omitted). Where, as in this case, an employee isdsubject
to disciplinary action or discharged as a form of discipline, the plainist dentify comparator

employees who were “involved in or accused of the samiendarsmisconduct” in order for those

employees to be “similarly situated” to the plaintiff. Holifield v. Reh5 F.3d 1555, 1562 (11th
Cir. 1997). If the plaintiff fails to show the existence oinailarly situated employee, summary
judgment is often appropriate. Sé&kdlson 376 F.3d at 1092.

Here, it is undisputed that Plaintiff was discharged after Defendants learned that she was
engaging in unauthorized, full-time, outside employment that required heryadaearm.
Before confronting Plaintiff with this allegation, Defendant LaGrua contacteatiffls other
employer and received confirmation that Plaintiff was in fact employed by that coespany
armed security guard. Defendant LaGrua also obtained copies of time sheets frofffsRithet
employer and believed these documents showed that, on certain dates, Plairaififyag fher
SoS time sheets and working for her other employer when she was supposed to be waheng fo
SoS Office.

On March 5, 2009, Plaintiff was called in for a meeting and questioned about her
unauthorized outside employment. Plaintiff admitted that she was engaged in outsmenemipl
and that she had not received authorization to work a second job even though she knew that she was
required to do so. When questioned further, however, Plaintiff denied that sheehadgaged in
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outside employment while on the clock for the SoS and denied that she falsibeshgets.
Defendants felt that documents in their possession proved otherwisesdimestly or not,
Defendants concluded that Plaintiff had lied to her superiors before and during timg meetit
her outside employment and the hours and times that she had worked. During the Rkttt
also denied that she carried a weapon as part of her other job. It is undisputed thadilaintiff
carry a weapon when she worked as a security guard and that she lied to her supervisors during the
investigation when she was questioned ab. iaintiff was fired that day. Defendant LaGrua
stated that Plaintiff was officially terminated for “failing to get prior auttation for outside
employment, lying when questioned about her outside employmeintalaifying her time sheets
by claiming that she was working for the SoS Office when she was actuatingvior another
employer.”

On summary judgment, Plaintiff claims that two other employees - a white female
investigator, Merry Cagle, and white male investigator, Bruce Phelps - are pragerators in
this case because they engagednilas conduct as Plaintiff but were not discharged as a result.
Like Plaintiff, Merry Cagle was in the February 20, 2010, staff meeting (held to address the
infamous letter) and also spoke out in opposition to her supervisstietarcusations. Both
Plaintiff and Ms. Cagle were said to have been “aggressive and disrespectful” toadbeteaddel,
and the emails of both women were thereafter reviewed as part of Defendant LaGrua’s
investigation. Unlike Plaintiff, Ms. Cagle was not subsequentghdigged. Ms. Cagle, however,
was never found to have been engaging in unauthorized, outsideysrapt; nor was Ms. Cagle
believed to have lied to her superiors. It is irrelevant, theretmaeMs. Cagle was not discharged
as a result of her conduct during the staff meeting or that she may have engaged ilnsome ot
misconduct for which she was disciplined. There is no evidence that she was involved in 0
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accused of the same amgar misconduct as Plaintiff. Ms. Cagle was not similarly situated to
Plaintiff.

Plaintiffs second proposed comparator, Bruce Phelps, was engaged in unauthorized, outside
employment while employed as an investigator with the SoS, and Mr. Phelps waschatg#d or
even disciplined by Defendants. YDefendants have testified that they did not learn of Mr.
Phelps’ outside employment until after he was no longer employed by the Su8iff Brovides
no admissible, relevant evidence that Defendants knew of his outside employmieer brief,
Plaintiff provides no cite to the record but states that “Phelps bragged @&boutdide employment
with a funeral home in the presence of two supervisors, Michael Smith and Lson. E&vidence
stated without citation will not be considered at summaagment. _Se#1.D. Ga. L.R. 56.
Moreover, this statement is not supported by the record, which reveals thHapasition, a witness
stated Michael Smith “heard it.” This type of speculation about what another hdarehors

irrelevant and insufficient to defeat summary judgment. BBty v. Champion Int'l Corp907

F.2d 1077, 1081 (11th Cir. 1990); Howard v. Oregon Television, 26 Fed. Appx. 940, 941

(11th Cir. 2008) (unpublished) ("Speculation does not create a genuine issue of fae.SamEehis
true of Plaintiff's other allegation (not mentioned in her argutinéhat “[e]verybody knew about
Phelps’ outside employment.” An allegation that “everybody knew” about Peetpdoyment is
speculative and not supported by the record. More importantly, neithersef statements impute
any knowledge of Phelps’ outside employment to Defendants. The evidence of whatt&tel
others also appears to be inadmissible hearsay, which cannot be considerechany guolgment.

See Macuba v. DeBoerl93 F.3d 1316, 1322 (11th Cir. 1999).

Plaintiff also fails to produce any evidence suggesting that, like Plaintiff, Mr. Phelps
engaged in full-time, outside employment that required him to carry a firearm -uaéhgputedly
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problematic for Defendant LaGrua. Most importantly, there is no evidence sngdkat Mr.
Phelps was ever believed to have falsified his time sheets, worked forragrofiieyer while on
the SoS clock, or lied to his superiors when questioned about his outside eemplofu, there is
no evidence that Mr. Phelps was involved in or accused of the saim@lar misconduct as
Plaintiff. He was not similarly situated.

Thus, while the comparators identified by Plaintiff arguably engaged in some cuiston
and perhaps even violated one or more of the same rules Plaintiff was found t@laded,\there
has been no showing that either of the comparators engaged in all of the miscondesulieat in
Plaintiff's discharge or that their alleged misconduct was nearly identicalgo Aecordingly,
after having viewed the evidence in the light most favorable to PlaihafiCburt finds that she has
failed to identify a similarly situated employee who engaged in miscondadi/ridentical to hers,
but who received a less severe disciplinary sanction.

In her brief, Plaintiff actually contends that “Bruce Phelps was ‘untouchadxtause he
was a friend of Karen Handel . . . .” (PI. Br. in Response at 18). Thimstateeems to negate
Plaintiff's argument that there was some racial bias. The fact that Mr. Phelps allegedigd
favoritism in the office because of his personal friendship with Karendtidogs not prove that
such favoritism had anything to do with Mr. Phelps’ race; it actually providakexnative, race-
neutral reason for any disparate treatment he may have received. The Courtigsisadievant

that Plaintiff was not replaced with someone outside of her protected classlagesd v. Bd. of

Regents of the Div. of Univs. of the Fla. Dep't of E¢d@d2 F.3d 1281, 1289 (11th Cir. 2003)

(explaining that a plaintiff may also establish a prima facie case of disatanyrdischarge by
showing that she was replaced by someone outside of her protected class). iAdainiifffact,
replaced by an African-American investigator, Adrick Hall, in April of 2009. Resé reasons and
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because Plaintiff has failed to presentilarly situated comparators who were treated differently,
the Court finds that she has failed to establish a prima facie casermhidsory discharge.

Yet, even if Plaintiff was able to state a prima facie case of discrimjndismharge,
Defendants have certainly proffered a legitimate, non-discriminataspnefor the decision to
discharge Plaintiff: she violated work rules and lied to her supervisors doeimgtérnal
investigation into her outside employment. Plaintiff, in respons@ataestablish that this reason is
mere pretext for discrimination. As the Eleventh Circuit Courtgdefals hasacently explained,
“[a] legitimate nondiscriminatory reason proffered by the employestisupretext for prohibited
conduct unless it is shown that the reason was false and that the real reason wassibipgrmis

Boyland v. Corrections Corp. of Amerjca- F.3d - -, 2010 WL 3064420 *2 (11th Cir. 2010) (Slip

Copy) (citing_St. Mary's Honor Center v. Hicks09 U.S. 502, 515, 113 S.Ct. 2742, 2752, 125

L.Ed.2d 407 (1993)). Where the proffered reason is one that would motivate a reasonable
employer, a plaintiff cannot merely recast the reason, but must “meet that readamband rebut

it.” Chapman v. Al Transpor229 F.3d 1012, 1030 (11th Cir. 2000) (en banc). “When an employer

claims that a plaintiff was fired for violating a work rule, the plaintiff mayvslpretext through
evidence (1) that [s]he did not violate the cited work rule, or (2) that if [stheialate the rule,
other employees outside the protected class, who engaged in sitsilavere not similarly

treated.” _Boyland2010 WL 3064420 at *2; Damon v. Fleming Supermarkets, 196 F.3d 1354,

1363 (11th Cir. 1999).

Here, Plaintiff has failed to produce any evidence that she did not violate the veoriShd
admits (and it is undisputed) that she engaged in outside employment without atudinarzat
violation of official policy and her supervisor’'s specific prohibitiodaimiff likewise admits that
she lied to her supervisors (at least about whether she carried a firearm irsiger @uployment)
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during the internal investigation. Plaintiff continues to deny thatfalsified time sheets or worked
for both employers simultaneously; but she does not dispute that Defendant Lali&wel her
denials were contradicted by documents he possessed at the time of her disdmasgeoriiectly

or not, Defendant LaGrua believed, in good faith, that Plaintiff liednboabout this during the
investigation as well. The Court will simply “not second-guess an enmdftmy&ring an employee

for [violating a work rule and] lying during an important internal invedtan unless the employee
produces evidence that the employer lacked a good faith belief that the employee lied.” ,Boyland

2010 WL 3064420 at *2; EEOC v. Total Sys. Ser#21 F.3d 1171, 1176 (11th Cir. 2000). This is

especially true where, as here, the plaintiff has failed to show that other eeyptmytside the
protected class were not treated similarly.

Apparently, Plaintiff only attempts to establish pretext by citingexgd that, generally,
more African-American employees were disciplined than white employees and that, sinc
Plaintiff's discharge, only one African-American investigator reenthired and the total number
of African-American employees in the SoS office has decreased. However, this evideoetdo
change the fact that Plaintiff undisputedly violated a work rule and lied to her supdit@$act
that fewer African-American employees now work for the SoS or that more Afcemican
employees have been subject to discipline does not demonstrate Defendantgdoreéisons for
terminating Plaintiff are false or that Defendants’ real reason is impéiiss

Summary judgment is thus due to®GRANTED to Defendants with regard to Plaintiff's
discriminatory discharge claim.

2. Plaintiff's Retaliation Claims

Plaintiff also claims that she was a victim of retaliatory discharge undenTitand
81981. In the alternative, Plaintiff claims that she was a victim of retaliat@tyadge in violation
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of her First Amendment right to freedom of speech, actionable under 42 U.S.C. § 1988f Both
these claims have a common element. To establish a prima facie case under either theory, a
plaintiff must demonstrate that the speech for which she was allegedly dischargedoteten” -

either by Title VII or the First AmendmenSe¢ Williams v. Motorola, In¢, 303 F.3d 1284, 1291

(11th Cir. 2002) Thampi v. Manatee County Board of Cor, — F.3d —, 2010 WL 2600638 *4

(11th Cir. 2010). Here, Plaintiff claims that she was discharged in retaliatistafements she
made during the February 20, 2009, staff meeting. In her deposition, Plaintifédettdt, at that
meeting:
“l told them | thought it was wrong to be talked to in that manner, that | didoivk
anything about the letter, | thought that the letter or whoever had writterttdre le
maybe they should have come forward with the truth. | told them that 4 was
professional person, | also said that the language that was used in there and also the
manner that they was [sic] speaking to us created a hostile working environment.”
It is, of course, well settled that an employee's conduct in speaking out against unfair

employment practices is statutorily protected under Title VII's Opposition Clausge if th

employment practice is made unlawful by Title VIl. SHever v. Total Sys. Servs., Ind.76 F.3d

1346, 1350 (11th Cir. 1999). To establish that her conduct was statutorily protected under the
Opposition Clause, a plaintiff must show that she “had a good faith, reasogigslehhat the

employer was engaged in [an] unlawful employment practice[]” under Title VII. Little vednit

Tech ., Carrier Transicold Div103 F.3d 956, 960 (11th Cir. 1997). “Unfair treatment, absent

discrimination based omce, sex, or national origin, is not an unlawful employment practice under

Title VII.” Coutu v. Martin County Bd. of County Comm'r47 F.3d 1068, 1074 (11th Cir. 1995).

In this case, Plaintiff fails to establish that Defendants engaged in any urdawgiolyment
practice based on her race or gender. It is undisputed that neither Plaintiff nog alsgomade
any reference to race or gender in the February staff meeting. Moreovérpashgcussed in
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more detail below with respect to Plaintiff's hostile work environnedaitm, there is no evidence
that Plaintiff intended to reference a racially or sexually-based “hesiilking environment” when
she made this statement. In her brief, Plaintiff also fails to draw anyelimlebn what was said
during the meeting and a race or gender bias. Plaintiff only argues:

Defendants’ actions at the meeting and afterwards were hostile, abusive, and had a

chilling effect on the employees. The abusive language and threatectan

unwelcomed hostile work environment].]

(PI. Brief at 19).

Thus, from both Plaintiff's statement at the meeting and her argument on summar
judgment, it seems clear that Plaintiff was simply expressing a personal grievancd, Plaint
personally, did not like being accused of wrongdoing and did not appreciate the manner in which
she and all the other investigators were being accused. There is no evidence that a rdee or gen
bias was the basis for the hostility about which Plaintiff complainedordegly, there is no
evidence which would allow a jury to find that Plaintiff had a good faith, reasobalikf that her
employer was engaged in employment practices made unlawful under Title VII or that she was
speaking out against a racially or sexually hostile work environment. Paspeech was not
“protected” under Title VIland summary judgment is accordingly due tGRANTED in favor
of Defendants as to Plaintiff's Title VII retaliation claim.

Plaintiff's speech is also not protected under the First Amendment. To prevailrsh a Fi
Amendment retaliation claim, a plaintiff must establish that her speech wstguiionally

protected._ThampP010 WL 2600638 at *4. An employee’s speedhomly warrant First

Amendment protection if it addressed “matters of public concern.{glohting_Boyce v. Andrew
510 F.3d 1333, 1341 (11th Cir. 2007“Whether an employee's speech addresses a matter of
public concern [is] determined by the content, form, and context of a given stgtasmextealed
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by the whole record.’Connick v. Myer, 461 U.S. 138, 147-48, 103 S.Ct. 1684, 1690, 75 L.Ed.2d

708 (1983). The Eleventh Circuit Court of Appeals has explained that in applying thentcont
form, and context” analysis, the following factors should be considergtiigther the speech at
issue was made in the employee’s role as citizen or as employee,” (2) “the employeds’sceffor
communicate his or her concerns to the public,” (3) “the content of the spaadh(4) “the

employee’s motivation in speaking.” Deremo v. Watk®9 F.2d 908, 910 (11th Cir. 1991)

(internal citations omitted). Generally, when an employee’s concerns aredacutiee conditions
of her own employment and were not spoken in public, but instead,male in the form of a
complaint to her superiors, the speedhmt be considered to be a matter of public concern. See

Thampj 2010 WL 2600638 at *4; Morgan v. Forél F.3d 750, 755 (11th Cir. 1993). Inasmuch, a

public employee simply “may not transform a personal grievance into a magteblcfconcern by

invoking a supposed popular interest in the way public institutions are run.” odklir City of

Alpharetta, Ga.112 F.3d 1522, 1530 (11th Cir. 1997) (quoting Ferrarailis,M81 F.2d 1508,

1512 (11th Cir. 1986)).

Here, as discussed above, Plaintiff's conduct suggests that she only intended to air a
personal grievance in the meeting. Plaintiff's statements were not made as & ‘lnitizasma mere
employee who was unhappy with her supervisors’ tone and vocabulary. Moreover, agdiscus
above, the record is devoid of any evidence indicating that her supervisors’ conductedhsrba
either a racial or gender bias. Plaintiff spoke only as to her own feelings andgiprafism and
cannot now invoke some generalized public interest in how a governmeatisffun to transform
her personal opinion into a matter of public concSecid.

Moreover, Plaintiff's statements were only said during the closed meeting andotere n
expressed elsewhere. No effort was made to make the statements “public.” Plaidifiathiis
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a grievance with the Office of the Secretary of State for anything said or done teringéting;
nor did she attempt to talk to any media outlet or the general public aboutitlestin As such, it
appears that Plaintiff's sole motivation in speaking during the meeting was to o@atauo her
supervisors theshe felt the meeting was not being conducted properly (i.e., that it was
unnecessarily hostile and adversarial) andshe did not appreciate being accused of wrongdoing
in that unprofessional manner.

The Court finds, therefore, that the time, place, and manner in which Ptontiffiained to
her supervisors reveal that Plaintiff was not speaking on an issue of public coAsexmesult, her
statements are not entitled to First Amendment protection, and summary judgaaeatrdingly

due to beGRANTED for Defendants with respect to Plaintiff's First Amendment claim as well.
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B. Plaintiff's Failure to Promote, Hostile Work Environment, and Wage Discrimination
Claims are Not Properly Before the Court and, Even if Considered, Would Fail As A
Matter of Law

The claims Plaintiff failed to plead in her complaint and added at summary judgment are not
properly before this Court. The law is well settled in this Circuit thiramoving party plaintiff

may not raise a new legal claim for first time at the summary judgment stag&iliSeer v.

Gates, McDonald and Ca382 F.3d 1312, 1314-15 (11th Cir. 2004) (explaining that the liberal

pleading standard under Fed.R.Civ.P. 8(a)(2) does not afford plaintiffs with anwopiycid raise

new claims at summary judgment); Thampi v. Manatee County Board Of Caa1& WL

2600638 * 3 (11th Cir. Jun. 30, 2010) (slip copy) (“[N]ew claims may not be raised at thersumma

judgment stage, unless the plaintiff seeks to amend his complaint in accordance with(Rulg
Plaintiff is not exempted from this rule simply because Defendants addressitseoime

Plaintiff's possible claims “out of an abundance of caution.” (Sef. Brief in Support at 6.) In

fact, the United States Court of Appeals for the Eleventh Circuit recently addresseshiehand

held that the district court wa®t required to allow a plaintiff to pursue a claim raised for the first

time at the summary judgment stage simply because the defendant addressed thetheerits of

claim. Seelr'hampj 2010 WL 2600638 at * 3 (11th Cir. Jun. 30, 2010). Thus, to the extent that

Defendants have objected to the new cldith& Court is not required consider them; they are

3 Courts that have addressed this issue suggest that claims not raised in the pleadings should be
treated like they were properly raised unless the opposing pagst®b) the claim being raised. $trice v.
M & H Valve Co, 177 Fed.Appx. 1, 11 n.7 (11th Cir. 2006) (“[B]ecause M & H Valve objected to Price
raising this claim for the first time in his brief opposing summary judgment, this clardwesto be
dismissed); sealsoSteger v. General Elec. €818 F.3d 1066, 1077 n. 11 (11th Cir. 2003) (explaining
that, although issues not raised in the pleadings may be treated as if they were @ispdriyhren they
either are “tried by express or implied consent of the parties,” or “atelettin a pretrial order,” these
exceptions are not applicable if an opposing party objects to the assertion of sirohadtletaut the filing
of a supplemental pleading).
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not properly before the CourSe¢ McShane v. U.S. Attorney Geng, 144 Fed. Appx. 779, 789

(11th Cir. 2005)Champ v. Calhoun County Emergency Mgmt. Agy, 226 Fed. Appx. 908, 912

n.3 (11th Cir. 2007). Yet, as discussed below, even if the Court was required to address the new
claims, they would still fail as a matter of law.

1. Failure to Promote Claim

Plaintiff clearly states a disparate treatment claim in the Complaint. Howemet|ffd
disparate treatment claim includes only allegations regarding her discharged Bbeatisert any
facts that would give Defendants notice that she intended to raise a failure tieootaim. At a
minimum, a discrimination claim alleging failure to promote must identify whichiposhe

plaintiff applied for and was rejected. Hemi v. Solvay Pharms., 2006 WL 3392758 (W.D.

Mich, Nov. 21, 2006); sealsq Lovermi v. BellSouth Mobility, In¢.962 F.Supp. 136, 139 (S.D.

Fla. 1997) (holding failure to promote claim was due to be dismissed because employee did not
specify that she applied for position or identify position for which she applie

Here, Plaintiff did not even state that she ever applied for a promotion in the Gomplai
much less any facts identifying the position for which she applied. Accordirigiptiff also
failed to allege that she was rejected for a higher position and that someone else@dasdy (
qualified was chosen to fill it. Obviously, the denial of Plaintiff's resjder promotion ir007
occurred long before the present suit was filed in 2009, and Plaintiff certainly knew dactgght
the time the Complaint was filed to adequately assert a failure to proraime &ven if Plaintiff's
counsel only learned that Plaintiff may have a viable failure to promate during discovery,
Plaintiff still never sought leave to amend the Complaint to include agfadupromote claim. As
Defendants contend, Plaintiff raised her failure to promote claim forrteifhe at the summary
judgment stageThe claim is not properly before the Court, and the Court need not consider this
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claim before granting summary judgmeMcShan, 144 Fed. Appx. at 78'Chamy, 226 Fed.
Appx. at 912 n.3.

However, even if Plaintiff's Title VIl failure to promote claim had been raisext pv
summary judgment, the claim wouldldtil as a matter of law. The claim is time barred. Itis
well settled that, in Georgia, a plaintiff has only 180 days after a promotion deoidilenat claim

with the EEOC._SeBennett v. Chatham County Sheriff De@15 Fed. Appx. 152, 161 (11th Cir.

2008). In this case, it is undisputed that the decision not to promote Plaintiff ocaureckeimber
of 2007, and Plaintiff did not file any charge with the EEOC until April 22, 2009, more than 477
days after the decision.

Plaintiff argues that the claim is somehow revived by the Lilly LedbEt&rPay Act of
2009, Pub.L. No. 111-2, 123 Stat. 5 (2009). Recently enacted, the Ledbetter Act provides an
extension of the time period in which victims of discrimination can cluyslemd recover for
“ discriminatory compensation decisions or other practices.”Hlawever, Plaintiff's reliance on
the Act in this case is misplaced. The scope of the Aiatiied to claims of discriminatory
compensation decisions or practices, and district courts interpreting ithéwrmly held that it
does not apply to generalized discrimination claims, including failupeamote. _See.q,

Canaday v. Wynne- F.Supp.2d --, 2010 WL 2688065 *10 (N.D. Fla. April 26, 2010) (finding that

failure to promote claim did not qualify as a “compensation decision or othercpfagtihin the

meaning of that phrase in the Act); Lipscomb v. Malt®® F.Supp.2d 171, 2010 WL 1198891 *3

(D.D.C. 2010) (same); Harris v. Allixm Pharnaceuticals, In¢.664 F.Supp.2d 711, 744-47 (S.D.

Tex. 2009) (same).
The United States Court of Appeals for Eleventh Circuit has not addressed the issue of
whether the phrase “discriminatory compensation decision or ptaetce” in the Ledbetter Act
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refers to a decision to promote one employee but not another to a more egiveipasition; but
one Circuit has addressed the issue and held that the Act does not apply to promsi@mmsd&ae

Schuler v. Pricewaterhouse Coopers, L.1 995 F.3d 370, 374 (D.C. Cir. 2010). Like Plaintiff, the

aggrieved employee in Schuleomplained that a decision not to promote him was intertwined
with “a discriminatory compensation decisior€édause, from that point on, he received
significantly less pay than he would have had be received the promotiofihédDistrict of
Columbia Circuit Court rejected this position, relying on the fadttti@phrase “discrimination in
compensation” has a specific meaning in employment lawat I874-75. The phrase is used when
an employer is paying different wages or providing different benefgsitarly-situated
employees._ld.The phrase is not traditionally used to refer to a decision to promote one &nploy
but not another to a higher paying position. Aldiscriminatory failure to promote claim stands
independent of any compensation claim; it is actionable regardless of whetffexts an
employee’s compensation. In this context, the court refused to intérpri@inguage
“‘compensation decision or other practice” to refer to a decision to promote ongesriplh not
another to higher paying position. k. 375.

The Circuit Court further found this interpretation to be consistaht @ongress’ intent to

overrule the Supreme Court’s decision in Ledbetter v. Goodyear Tire & Rubhé&50dJ.S. 618,

127 S.Ct. 2162, 167 L.Ed.2d 982 (2007), which foreclosed an employee’s claim that she “was being
paid significantly less than any of her male colleagues.” Schaf#érF.3d at 375. “That the
Congress drafted and passed the [Act] specifically in order to overturn Ledibeiteyly suggests
the statute is directed at the specific type of discrimination indatvéhat case and not to other
unspecified types of discrimination in employment.” 1d.

This Court agrees with the well-reasoned decision of the District of Columbia Cirewit Co
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and likewise finds that the decision to promote a white male and not Plaintiffgbea paying
position was not a “compensation decision or other practice” within the meanirgg phtase in
the Lilly Ledbetter Fair Pay Act. Therefore, even if Plaintiff's failure tonpote claim was
properly before this Court, the claim cannot be resurrected byligheddbetter Act, and summary
judgment is due to BBRANTED for Defendants with respect to Plaintiff's Title VII failure to
promote claim.

It is unclear whether Plaintiff intended to raise a failure to promote claim botleTitle

VIl and 81981, and the Court is well aware that a failure to promote claim brought pursuant to

81981 is not affected by Title VII's exhaustion requirements. Mathis v. Leggett& 783 Fed.

Appx. 9, 12 (11th Cir. 2008); Caldwell v. National Brewing G813 F.2d 1044, 1046 (5th Cir.

1971). However, the Courtianot create &81981 claim for Plaintiff where one is not clearly

stated; nor is this Court required to. Ssmith v. Secretary, Dept. of Correctipb32 F.3d 1327,

1352 (11th Cir. 2009) (citing United States v. Dunk@7 F.2d 955, 956 (7th Cir. 1991) (“Judges

are not like pigs, hunting for truffles buried in briefs.”)). Because Planétle no specific

reference to such a claim, the Court finds that Plaintiff did not bring aefgih@mote claim under
81981. Yet, even if the claim had been articulated, Plaintifist not properly plead §1981

failure to promote claim in her Complaint or otherwise seek leave to ameericomplaint to add

such a claim pursuant to Fed. R. Civ. P. 15(a), and thus the Court may decline to considen the cl

entirely at summary judgment. Sédmour, 382 F.3d at 1314; McSharik44 Fed. Appx. at 789.

2. Hostile Work Environment Claim

Plaintiff likewise raises a Title VII hostile work environment claim fae finst time at the
summary judgment stage. Plaintiff did not adequately plead this claim in her Corapthim¢ver
sought leave to amend her Complaint to add it. The only references of a “hostilenwmonment”
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in the Complaint are allegations that Plaintiff “spoke in oppositiathedostile work environment”
created by the supervisors during the February 2009 staff meeting. These references wede not us
to show that Plaintiff was being subjected to severe or pervasive harassthenwvorkplace
because of her race; they were used to support her retaliation claims.

Contrary to what Plaintiff may want believe, the phrase “hostil&kwavironment” is not
magical incantation that automatically makes a claim appear. Plaintiff must dohawosnply
reference the phrase to state a legal claim under Title VII. Plaintiffs Cotntses not set forth
any factual underpinnings of a hostile work environment, as there are abswduédiiggations of
severe or pervasive harassment based on her race or gender. Even under thedibml pl
standards of the Federal Rules, Plaintiff's vague reference to a “hostileemar&nment” in the

context of her fairly specific retaliation claim falls short of sigit claim based on a racially or

sexually hostile work environment. SBEnton v. Bunch and Associates, 2006 WL 269981
*8 (M.D. Fla. February 3, 2006). Thus, like Plaintiff's failure to promote clémm, present claim is
not properly before the Court.

Nonetheless, Defendants do not seem to object to Plaintiff's additibis @laim. In the
absence of objection, the Court will address the claim but finc Plaintiff's hostile work
environment claim is not supported by any evidence which would demonstrate that' ®laintif
workplace was permeated with disginatory intimidation, ridicule, and insult, and thus it fails as a
matter of law.

“A hostile work environment claim under Title VIl is established upaopthat ‘the
workplace is permeated with digsomatory intimidation, ridicule, and insult, that is sufficiently
severe or pervasive to alter the conditions of the victim’'s employment eaid @n abusive

working environment.” _Miller v. Kenworth of Dothan, In@77 F.3d 1269, 1275 (11th Cir. 2002)
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(citing Harris v. Forklift Systems, Inc510 U.S. 17, 21 (1993)). Here, Plaintiff fails to identify any

evidence indicating that she was subjected to severe and pervasive harbesmgs®f her race
or gender. This is exactly Defendants’ argument on summary judgment. Plaptisponded
by arguing that

Defendants’ actions at the meeting and afterwards were hostile, abusive, and had a

chilling effect on the employees. The abusive language and threatedctian

unwelcomed hostile work environment].]
(Pl. Brief at 19). Plaintiff, therefore, does not even appear to argue at summary judgndn t
alleged hostility was motivated by ace or gender bias. It is undisputed that the meeting in
guestion did get heated. Defendants made accusations and demanded that someone come forward
with information about the letter. Voices were raised, harsh things wdresdiprofanity was
used. It is also undisputed, however, that this behavior was isolated to the medtthgramas
never any mention of race or gender by Plaintiff or anyone else. In fact,tairleasspector
outside Plaintiff's protected class, Merry Cagle, a white female, was alsoeaxffegdhe tone of
the meeting and, like Plaintiff, was later accused of being “aggressive and disresfectful
Defendant Handel. That a person outside Plaintiff's protected class also fedttzerd offended
by Defendants’ actions further suggests that the conduct was not directed at Plainaff and n
motivated by her race.

Title VIl does not impose a “general civility code for the Americankptaice.” Oncale v.

Sundowner Offshore Servs., In623 U.S. 75, 80, 118 S.Ct. 998, 1002, 140 L.Ed.2d 201 (1998).

Under the law, employers can be rude, harsh, insulting, and even downright profansg-a lo

such conduct is not motivated by a discriminatory intent. Nkg@ollum v. Bolger 794 F.2d 602,

610 (11th Cir. 1986) (explaining that Title VIl does not shield employees againsttieanent in

the workplace); Mendoza v. Borden, Int95 F.3d 1238 (11th Cir. 1999) (“Title VIl was never
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intended to protect employees from all unpleasant and rude conduct in the workplace”). Moreover,
even if there was evidence that the hostile remarks during the meeting were directedfat Plaint
becauseof her race or gender, there is certainly no evidence that the conduct or insultsveere se
and pervasive. This one, non-discriminatory, isolated incidene adoinsufficient to gpport a

“hostile work environment” claim. Accordingly, even if Plaintiff's iteswork environment claim

is properly before the Court, the Court finds that the claim is not supporeed l®vidence and

that summary judgment is due to ®RANTED in favor of Defendants.

3. Equal Pay Act and Title VIl Wage Discrimination Claims

In response to Defendants’ motion, Plaintiff also raises, for $tetiine, an Equal Pay Act
(EPA) claim. The EPA applies to disparities in pay between male and fenpteyees. The law
prohibits employers from paying employees of one sex less than employeesef aratfor equal

work. Beavers v. Am. Cast Iron Pipe €875 F.2d 792, 801 (11th Cir.1992). In order to establish

a prima facie case for an EPA violation, a plaintiff must show that her emplayes digferent
wages to employees of opposite sexes ‘for equal work on jobs uiringtjequal sk, effort and

responsibility, and which are performed under similar working conditicd@srning Glass Works

v. Brennan417 U.S. 188, 195, 94 S.Ct. 2223, 41 L.Ed.2d 1 (1974) (quoting 29 U.S.C. § 206(d)(1)).
Here, there is absolutely no mention of the EPA or any gender-baseidhahation claim in
the Complaint, and only one paragraph of the Complaint makes refeoeRlzantiff's pay. It
states:
On information and belief Defendants had a pattern and practice of paying male and
white female criminal investigators different rates of pay for doing the same work
which further shows Defendants discriminatory acts against iflaint
(Compl. at 1 27) (emphasis added). This allegation belies Plaintiff's supposkni-gased claim.

Plaintiff plainly alleges that females were paid some of the higher wages, and shetddleg®
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that the males were paid more than those females refereThis single allegation does not state a
claim for wage discrimination under EPA. In fact, as reflected in Defésidamef in Support of
Summary Judgment, Defendants did not have notice of this claim and ilgreessing which

claims Plaintiff was trying to pursue. Defendants accordingly objected to fPtaiising this

claim at summary judgment, and this Court agrees that Plaintiffs new EPA claitpisoperly

before the Court. Plaintiff did not state an EPA claim in her Complaintherwise seek leave to
amend her Complaint to add such a claim pursuant to Fed. R. Civ. P. 15(a); she raised ttwe claim
the first time at the summary judgment stage. Therefore, the Court need not addess it.

Gilmour, 382 F.3d at 1314; McShane44 Fed. Appx. at 789.

However, Defendants apparently do not object to Plaintiff now puasaigim for wage
discrimination under Tit VII. In the absence of any objection, the Court will treat the claim like it
was properly raised, seBrice 177 Fed.Appx. at 11, n.7., but nevertheless finds that the claim fails.

A “plaintiff establishes a prima facie case of gender-based wagenilistion under Title
VIl by demonstrating that she is female and that the job she occuasesimilar to higher paying

jobs occupied by males.” Miranda v. B & B Cash Grocery Store, 9@&. F.2d 1518, 1529 (11th

Cir. 1992). There does not appear to be a real dispute between the parties as to either of these
requirements. Defendants have, however, demonstrated a legjithoa-discriminatory reason for
the pay disparities. In particular, Defendants show that pay disparities weretecivg the
comparator’s specialized qualifications. For example, Defendants identify evidah8sube

Phelps, a white male investigator (and the only comparator namedniiffRldrief), was hired at

a higher salary than Plaintiff because of his specialized experience as an embalentemiertth

industry and his work as an Emergency Medical Technician. Defendants show thati¢keg be

his experience within the funeral industry would benefit the agency with regardecaFService
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Board investigations. It is undisputed that Plaintiff did not have this typepafrience. To boost
the veracity of this explanation, Defendants further offer evidence thaf time lughest paid
investigators is an African-American female, Denise Williams, and théiita male investigator,
Michael Browning, was actually paid less than Plaintiff.

In light of this proffered legitimate, non-discriminatory reason for thedisparity, Plaintiff
is required to come forward with evidence demonstrating that the proffereidatistifs are
actually a pretext for gender-based discrimination. Rintiff has failed to do this. In her Brief,
Plaintiff asserts (1) that Plaintiff's “nearest male counterpart” haghehsalary than hers; (2) that
all three jobs she applied for were given to men; and (3) that Bruce Phelps was paid neyte mon
could not type, and was lacking in law enforcement experience. Plaintiff fails, howeidemtity
evidence that actually underminds the veracity of Defendants’ reason for the payydisphiat
reveals any real discriminatory animus on the part of Defendants. Sketpamo evidence to
show that she was as qualified as the men who were paid higher salaries. Plaastifirgiathat
her “nearest male counterpart” had a higher salary; she does not idesitifgrtiparator in her brief
or state why his higher salary would not be justified in light of her similarriexgge and training.
Plaintiff also fails to identify evidence demonstrating that Bruce Phelps’ hagifeaty was not
warranted by his special training as an embalmer and an Emergency Medical Technidian. An
while Plaintiff asserts that her wage discrimination claim is provedebfatit that “all three jobs
she applied for were given to men,” Plaintiff fails to provide any informanidver brief about the
jobs, the qualifications for those positions, or the men who were awarded thassgoSihe
Court also finds it relevant that Plaintiff is unable to rebut Defestdawidence showing that one
of the highest paid investigators at the SoS is an African-American fendalbadra white male
investigator was actually paid less than Plaintiff. These facts, in partsedéan to quash
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Plaintiff's claim of gender-based wage discrimination.

Therefore, Plaintiff has simply failed to identify sufficient eviderareaf reasonable
factfinder to conclude that Defendants’ proffered non-discrimigatason for the pay disparity is
pretextual. Clearly, on summary judgment, the nonmoving party is requiredlyigpecific facts
showing that there is a genuine issue for trial.” Celotex Cofp U.S. at 324. It was Plaintiff's
burden to identify each piece of evidence she felt would create a genuine issue of fact. This Cour
is not required to scour the record (or even the statement of facts) to idengfyidence that could
create a genuine issue of material faBecause Plaintiff has failed to meet her evidentiary burden
on summary judgment, Defendants’ motion is due t&GBANTED as to Plaintiff's Title VII
claim for gender-based wage discrimination.

To the extent that Plaintiff intends to also bring a race-based diagrimination claim
under Title VII, the Court will, for a different reason, not consitlePlaintiff fails to address any
race-based wage digoination claim at summaruyglgment. The portion of her brief dedicated to
the wage discrimination issue addresses only her géraded claim. Plaintiff makes no argument
to rebut Defendants’ showing that she cannot establish a prima facie casebafsetevage
discrimination under Title VII or rebut Defendants’ proffered legate, non-discriminatory
reasons for the pay disparity. Plaintiff, in fact, does not ideatifyevidence demonstrating that

she was paid less than similarly-situated employeeause of her race. Accordingly, Plaintiff's

4 SeeTomasini v. Mount Sinai Medical Center of Florida, Ji815 F.Supp.2d 1252, 1260 n.11 (S.D.
Fla., 2004) (“It is thenon-moving party's burden to present evidence to preclude the entry of summary
judgment. While Defendant has raised the issue of whether Plaintiff lied to the recruiter ireiteeStatf
Facts, the Court is not required to “scour the record to detewhether there exists a genuine issue of
material fact to preclude summary judgment.”) (cilL.S. Heath & Son, Inc. v. AT & T Info. Sys. I, 9
F.3d 561, 567 (7th Cir. 1993'se¢ als¢, Compania de Elaborados de Café v. Cardinal Capital Mgm:,., Inc.
401 F. Supp.2d 1270, 1282 n.5 (S.D. Fla. 2003) (“While Plaintiffs have identifiest&ements of
contested facts,’ and attached exhibits to their response, the Catrtégjuired to ‘scour the record to
determine whether there exists a genuine issue of material fact to precludesjudgraent.™).
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race-based wage dignination claim is deemed to have been abandoned Willeerson v.
Grinnell Corp, 270 F.3d 1314, 1322 (11th Cir.2001) (finding claim abandoned when argument not
presented in initial response to motion for summary judgment). Thawsnmg Plaintiff's Title VII
race-based wage dignination claim is properly before the Court, Defendants’ motion for
summary judgment ISRANTED as to that claim too.
CONCLUSION
Accordingly, and for the reasons discussed above, Defendants’ Motion foraBumm

Judgment [Doc. 19] is herel@RANTED as to all claims.

SO ORDERED this 23" day of October, 2010

S/ C. Ashley Royal
C. ASHLEY ROYAL, JUDGE
UNITED STATES DISTRICT COURT

jir
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