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IN THE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF GEORGIA
MACON DIVISION

SHAMEL HOWELL, Individually and
by and through Conservators,
BIRDIE and RICHARD POGUE,

Plaintiffs,
V. : No. 5:09-CV-402 (CAR)

HOUSTON COUNTY, GEORGIA, :
CULLEN TALTON, Individually and in :
His Official Capacity as Sheriff of :
Houston County, Georgia, HOUSTON
COUNTY SHERIFF=S OFFICE,
CHARLESHOLT, W.H. RAPE, MATT
THOMAS CHAMBERS, CHERYL :
KINNEY JONES, ERIC LEON BAKER, :
ELTON LAW, JAMESPAUL TAYLOR,:
SHANNON PERRY, THERESA :
JEAN REYNOLDS, JAMESKEITH
BLAIR, GREGORY GRAHAM,
TYRONE JOHNSON, and

ANTONIO KADRELL ASKEW,

all individually and in their official :
capacities,

Defendants.

ORDER ON DEFENDANTS=MOTIONS FOR SUMMARY JUDGMENT
This case concerns the treatment of Plaintiff Shamel Hoaxallell@at the hands of various
officers at the Houston County Detention Center on the night oadaru2008. Howell contends
that the officers violated his rights under the Fourth, Eighth, and Fotirt@s@ndments by using

excessive force against him. He also raises comparable claims under state law.
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This matter comes before the Court on the Motion for Summary Judgileehtoy
Defendants Matt Chambers, Cheryl Jones, Eric Baker, and Elton Law [Dpan@dé@he Motion for
Summary Judgment filed by Defendants Antonio Askew, James Blair, Gegdrgm, Charles Holt,
Jamario Johnson, Shannon King, W.H. Rape, Theresa Reynolds, Caillen, Dames Taylor,
Houston County Sheri# Office, and Houston County, Georgia [Doc. 77]. Defendants argue they
are entitled to summary judgment on a number of grounds, including: guatieunity for
individual capacity claims under federal law, Eleventh Amendnmemiunity for official capacity
claims under federal law, qualified immunity for individual capacity clammder state law, and
sovereign immunity for official capacity claims under state law.

For the reasons set forth below, the Motion for Summary Judgment yilBeflendants
Askew, Blair, Graham, Holt, Johnson, King, Rape, Reynolds, TaltonpTaybuston County
Sherifts Office, and Houston County [Doc. 77]&RANTED, and the Motion for Summary
Judgment filed by Defendants Chambers, Jones, Baker, and Law [DoGRB|NT ED-IN-PART
andDENIED-IN-PART.

|. BACKGROUND

A. Chain of Command in the Houston County Sheerififfice

Defendant Henry Cullen Talton J&Sheriff Taltor@is the Sheriff of Houston County. He
has served as Sheriff since January 1, 1973. Sheriff Talton occupies the highestipoiriam of
command in the Houston County ShesifOffice. Although Sheriff Talton retains ultimate
responsibility regarding the Offisepolicies and procedures, he delegates much of that résippns
to Chief Deputy Willam Rape and Major Charles R. Holt Jr.

Defendant William RapeChief Deputy Rap@has served with the Houston County Sheriff



Office since 1973. At various times, he held the position of Investig@&hief Investigator, and
Major to the Chief Administrative Officer, before ascending to the paositicChief Deputy in May
2006. As Chief Deputy, he reports directly to Sheriff Talton.

Defendant Charles Holt JM\lajor Holt@has also served with the Houston County Skeeriff
Office since 1973. He reached his current position as Major Jail Admiaisina2003. In that
capacity, he is responsible for the supervision and operation of the Houstoy Detention Center
(Metention Cented That responsibility includes, among other things, making thiateofficers
receive training on standard operating procedures and detention policies and procedures.

Defendant Cheryl Kinney Jone& feutenant Joné®has served with the ShesfiOffice for
twelve years. At the time of the incident in question, Lieutenant Jopeded to Major Holt as a
shift commander at the Detention Center. In that capacity, she wassiblptmr the day-to-day
operations for the shift, including assigning officers to their posts and sipgdeputies, corporals,
and sergeants. As a shift commander, Lieutenant Jones had an intake aadgehatising sergeant
report directly to her during her shifts. Jones was elevated from the posgeng@ant to lieutenant
roughly ten to eleven months before the incident. When she was promoted, sieel @aehe-job
training from other lieutenants. Prior to the incident, she had nevediseg@iined.

On the night of the incident, Defendant Shannon Louise King-P8eygeant Kin@was the
sergeant in charge of intake rotation at the Detention Center. In thatyagiecreported directly
to Lieutenant Jones. Defendant Theresa Reyn&dsgeant Reynoldgwas the sergeant in charge
of the housing rotation. She also reported directly to Lieutenant Josrgeast King and Sergeant
Reynolds each had a corporal serving directly under them. Defendant EricA&Rakeofal Bakef®

was the housing corporal and reported to Sergeant Reynolds. Defendant Jan{éSdjzoral



Blair@was the intake corporal that night and reported directly to Sergeant King.

The remaining defendants, Defendants Antonio Aské&skew® Matthew Chambers
(AChamber@) Gregory GrahamAGrahan@) Jamario Tyrone Johnso@lohnso@ Elton Law
(Alaw@ and James Paul TayloR aylor@all served as deputies reporting to either Corporal Baker
or Corporal Blair. John Lovejoy(ovejoy@also served as a deputy at the Detention Center.

B. Prior Incidents Involving Howell

Prior to the night of this incident, Plaintiff Howell had visited Detention Center several
times. Although several officers characterized Howell as a generally quiet guy théiedomit
orders, several other officers testified to instances where Howell retusechply with orders and
caused disturbances. Chief Deputy Rape characterized Howell as having been problematic during
earlier stays. On one occasion, Corporal Baker was called in to assist when Howellitoegiisp
down. Another time, Deputy Graham and Corporal Baker had to resewell from a pod because
he became disruptive when placed with either a white or Mexican inmate. In anadieet,htowell
shoved an officer into his cell and attempted to lock the officer inside. SeRgamilds recalled
one prior incident with Howell when Howell had been fighting with hepinmate in a pod and
refused to comply with an offic&rcommands. During that incident, Howell wasad, cussing,
wanting to fight@The officers eventually got into a physical struggle with Howell and had to place
him in handcuffs and belly chains in order to force Howell to complyaevitiers. Deputy Chambers
testified that officers had run-ins with Howell because Howell wadlingo let officers come into
his cell and perform cell searches. Deputy Taylor testified there were severabastaare Howell
refused to turn over his belongings during cell shakedowns. Deputies Chaddimson, and

Graham all testified that Howell would often refuse to comply with a wHiteos order and would



get in a white offices face.

C. Thelncident

Warner Robins Police arrested Howell at approximately 10:46 p.m. on January 6, 2008, for
violating O.C.G.A! 16-13-30(j), Possession of Marijuana with Intent to Distribute. Hdaka&n to
the Houston County Detention Center, and at around 12:35 a.m. on JarR@0y§, Corporal Blair
prepared Howelt Arrest/Booking Report.

Detention Center policy requires an incoming individual to takewaet turn in his clothes,
and put on a prisoner jumpsuit. There is some dispute as to the progeictaiare for the overall
procedure that showering and turning over your clothes falls into. Howamliscthat there is
evidence that showering and turning over your clothes is part of the bookingsprdtesvarious
officers=testimony is almost unanimous, however, that the Detention Cagfiees the booking
process as entering the individgaidentifying information and charge into the computer. The
booking process is, in turn, part of the overall in-take process. The in-take pnotekss, among
other things, booking, photographing, fingerprinting, propertgniory, showering, turning over
your clothes, and changing into a prison jumpsuit. For instance, Deputy, Veyiowas serving as
the property officer on the night of the incident, stated that after andudi was booked in,
photographed, and fingerprinted, he would be taken to the shower area where he woué tusn o
clothes, shower, and then put on a prison jumpsuit. [Doc. 38 at 12-14]. MajahiicEtterized the
shower and clothing exchange as occurring after the booking process as pad\arall in-take
process. [Doc. 35 at 11-12]. On the other hand, Chief Deputy Rape appeared be tiesemtire
process that other officers called the in-take process as the booking piidces89 at 25-27]. In

any event, the evidence is clear an individual goes through a multi-step process uiran thister



Detention Center that includes having his information entered into amputer, having his
fingerprints and photograph taken, turning over his personal profoeerigventory, showering,
turning over his clothes, and changing into a prison jumpsuit. Wheikewverall process is properly
called the in-take process or the booking process is a matter of semantics.

On the night in question, Howell had progressed through the in-take pupcesthe point
of showering without incident. Howell took off his closhdaid them in a pile, and got into the
shower. While Howell was showering, Deputy Taylor, in his role as the progdécsr,owent
through Howels clothing. When Howell exited the shower, he picked up his gym shorts that he had
previously taken off. Detention Center policy allows inmates to wear onle winitlerwear.
Howells gym shorts, however, were colored and had a drawstring. Accordingly, he was not
permitted to wear them under the policy. Deputy Taylor informed Howell that he could noisvear h
shorts, but Howell refused to give them back to Taylor. Deputy Tagkin requested that Howell
give back his shorts, but Howell replie&uck you, #n not giving you the shorts.dlIkick your
ass@ Howell then put his shorts back on and put on his prison jumpsuit svemdrts. Deputy
Taylor again asked Howell to remove his shorts and warned hirnelvéas going to have to notify
the sergeant because Howell was not allowed to wear the shorts. Deputy Taylor theHovakied
out of the locker room and down into an area known as the pit or intake area.

Deputy Taylor informed Sergeant King that Howell refused to give up his goitaten

shorts. Sergeant King asked Howell to remove his shorts, but heaigaged. At that point, a radio

! Howell disputes that he cursed at Deputy Taylor at this point, citing the deposition

testimony of Deputy Law. Deputy Lasvtestimony, however, is clear that he was not yet present
at the scene when this statement was allegedly made. Furthermore, Deputy Law tedtified th
after he arrived, Howell wa&alking, cursing, like normal inmates @Doc. 63 at 20-21].



call went out requesting multiple officers come to the intake area because there videsna \pith
an inmate. In all, ten officers reported to the in-take area.

Defendants describe the next sequence of events as follows. Several, afftdeding
Lieutenant Jones, Sergeants King and Reynolds, Corporal Baéiéeputies Johnson, Graham, and
Taylor, attempted to speak to Howell individually and asked him to give gpdniss. In response,
Howell said that he wanted to fight, that he would jump on somebody, arrektvals going to put
Astreet stuftdn them. Corporal Baker told HoweWan, = just going to be honest with you, man.

My supervisoss telling me that wee going to have to use force against you if youtdyve up your
shorts, you knov@Howell respondediNo disrespect towards you, G. Them crackers said they were
going to tase me, so tell them to do what #heygot to do@ Lieutenant Jones also spoke with
Howell and reminded him that the Detention Center policy required hiramowve his shorts.
Sergeant Reynolds approached Howell and asked him how he was doing. HeAaptiegou@
Sergeant Reynolds then asked Howell to go into the shower and remove his shoetgpoHeed:
Aruck you, #n not giving up the shorts. | démgive a fuck what you mother fuckers do, bring the
Taser on. | dohgive a fuck, #n going to kick your assé@Graham and Johnson also attempted to
speak to Howell. Howell continued cussing and saying thingsAilent going down without a
fight@and ANo, youve got to do what youe got to do@ Throughout these interactions, Howell
refused to remove his shorts and told the officers they wawie to remove his shorts from him if
they wanted them.

Having failed to get Howell to give up his shorts, the officers regrouped to conswéo h
proceed. The officers planned to form a circle around Howell in the pit with mulffigers in a

show of force. The officers also decided that they would remove the ch&iespit from around



Howell to prevent either Howell or the officers from being injured. Sergeantsafid Reynolds
then retrieved tasers from central control and max control. Lieutémaet instructed Sergeant King
to take the lead. During the discussion, one of the officers told Lieutenass that during a
previous stay at the Detention Center, Howell had slammed ansffiead in the door and stuck his
finger in Deputy Chambesschest. One deputy told the group that Howell had threatened him and
was cursing and saying he wanted to fight. Lieutenant Jones testified that thagtiatase Howell
only if he approached the officers in an aggressive manner.

The officers then proceeded into the pit area. At this point, the group ertteripiy area
was comprised of: Sergeant King, Sergeant Reynolds, Corporal Baker r&dfair, Deputy
Johnson, Deputy Chambers, Deputy Askew, Deputy Taylor, Deputy Law, and Geglogyn. They
moved the chairs surrounding Howell out of the way both for his amdotva safety. While the
officers were removing the chairs, Howell was talking to them, saé@mong it on mother fuckers,
bring it on, mother fuckers.=f got something for yo@Howell then stood up in what several
officers perceived as a quick, aggressive manner. Heuaedtyelling and cussing at the officers,
threatening that he would fight them. Howell refused towitrdand told the officergfuck yall.

Iam not giving it up. Yall going to have to take them away from @Buring this time, Howell was
moving around in the circle of officers with his hands by his sides.cddénued cursing and
threatening the officers.

Sergeants King and Reynolds were stationed on opposite sides of Howell with tase
Sergeant King instructed Howell to remove his shorts several timaselldontinued to talk over
her commands and yell at the officers. As the officers tried to talk to Hdhweallaced back and

forth, turning from Sergeant Reynolds to Sergeant King, and continuedstotharofficers. As he



moved back and forth in the circle of officers, he had his arms dowis I3yde, gesturing with his
hands, with his fists balled up at times.

At some point, Howell turned and took what several officers described as arsaggtp
towards Sergeant Reynolds. As he did so, he came withia egath of her. Sergeant Reynolds
tased him. Sergeant King, seeing that Howell had clenched his fists ancatakem towards
Reynolds, also tased Howell. Because they were stationed on opposite sides of logeahtS
King did not see Sergeant Reynolds deploy her taser. Sergeants King and Regddluksif tasers
simultaneously. After being hit, Howell fell to the ground.

After the five-second taser cycle ended, Howell drew his left knee forward. The dfferers
grabbed Howell in an attempt to get his jumpsuit off. According to desficars, Howell began
resisting and struggling against the officeiempts to remove his jumpsuit and shorts. Deputies
Graham and Johnson grabbed Howddlgs, while other officers attempted to remove his jumpsuit.
At some point, Howel jumpsuit ripped. After the jumpsuit ripped, the officers removedbits
and stood him up. They then escorted him to the rubber room.

Several officers testified as to the force used by other officels bwell was on the floor.
Deputy Lovejoy, who observed the incident on a monitor at central control, saw Beawiand
Chambers and Corporal Baker kick Howell two or three times each while he was struggpodgy D
Chambers saw Corporal Baker put Howell in a head restraint during the struggle. tSageaids
saw Deputies Law and Chambers kick at Howell, but could not tell if they made contact. She also
stated that she did not see either of them kick towards Hewpper torso. According to Sergeant
King, Howell was still being combative when someone kicked him. Ndribe other officers

testified as to having seen anyone hit, kick, stomp, or punch Howell.



Deputy Chambers admits to kicking Howell while he was on the floor in an attergpt
control because Howell wadlisstruggling with the officers. Deputy Chambers was standing by
Howelks legs and believes he kicked Howell in the lower part of his waistline oghjslet in his
back. Deputy Chambers also stated that he kicked Howell with the top of his foot and thdpot s
on him. Chambers admits to losing his cool, but contends that lbissaatere all taken in an attempt
to get Howell under control because he was concerned that Howell might injure anatber off

Howell, unsurprisingly, disputes much of this account. Those disputes, mpavevaised in
a somewhat unusual way. Because of a miéiness, Howell is incapable of giving his owacount
of events via deposition or any other means. Thus, the disputes he panted@vidence are
largely based on discrepancies in the various offrckngositions.

Howelks first major dispute deals with the period of time from when Deputy Taylor placed
him in the pit after he put his jumpsuit on until the officers surded him in the pit just prior to the
actual altercation. Defendants contend that during that time, several odfimks to Howell,
attempting to get him to remove his shorts, and that Howell colyimafused to do so._[See
generally SUMR& 71-87]. Howell disputes that any of that happened as described. His basis for
disputing those facts is that the videotape of the incident produced by the Houston CoutipnDeten
Center does not show any officer speaking to Howell while he is sitting in the pit.

In that respect, Howell is correct. The video begins with Howellgittithe pit, and within
the first fifteen to twenty seconds, all the officers enter the pit in a group amdrbewiving the
chairs from around Howell. Of course, Howsettontention that the absence of any of the alleged
prior events on the tape supports the inference that they did not happen only makésteenideo

shows the entirety of Howaedltime in the pit after Deputy Taylor first placed him there. There is no

10



indication that is the caselnstead, the video only shows the actual altercation and the intehgdia
preceding events. Thus, the absence of earlier events on a video that does notopsiiparthe
entirety of the interactions between Howell and the officers does not contrgdidi@ars account
of what happened prior to the beginning of the tape. Accordingly, the Court acceptssasited
the officersotherwise undisputed account of what occurred from the time Deputy Taylor placed
Howell in the pit until all the officers entered the pit to surround Howel

Howell next disputes that the officeqdan was to convince him to comply without using
force. In support of that argument, he points to the deposition testimonypafr@Baker. Baker
testified that as soon as he arrived at the pit, Sergeant Kihgitokthat he was going to get to tase
Howell because he was certified on the taser. Although that interaction took ptacthe/bfficers
first arrived at intake, which was before they discussed how to proceed after Hdwgeltrseveral
officers=request to remove his shorts, Kmgtatement could support the inference that she had
already decided that it would be necessary to use force to get Howell to comply and tedrthe t
was the appropriate force.

In the same vein, Howell also disputes that the plan of &tieveloped by Lieutenant

2 In Paragraph 71 of the Statement of Undisputed Material Facts, Defendants state

that when the officers arrived at intake, Howell was in the pit, stilkirefuto remove his shorts.
As support for that fact, they cite to the video of the incident, specifically @r@nds into the
video. One might argue that because Defendants cite the beginning of the video as ewdtlence th
Howell was in the pit and refusing to remove his shorts when the efficgtrarrived, then the
video must show the entirety of the time Howell was in the pit. Multifiileecs, however,
testified in agreement that several officers spoke to Howell before the actuztadin, and no
officer testified that no one spoke to Howell during that time. The only redsamaypto
reconcile the various officertestimony and the video is that Defendants somewhat inartfully
cited the beginning of the video as evidence that Howell was refusing to remshertss not
because the beginning of the video corresponds to when Howell entered the pit, bt beeaus
after the other events and directly before the altercation, Haae still sitting in the pit with his

11



Jone€was only to tase Howell if he approached the officers in an aggressive manney Hagazll
cites to Corporal Baker statement to support his position. Baker also testified, however, that
Lieutenant Jones instructed Sergeant Reynolds to tase Howell if he canmenatiargn aggressive
manner. Thus, there is no dispute that Lieutenant 3oinefruction was only to tase Howell if he
came at anyone in an aggressive manner. Baestimony regarding Kingstatement to him does
not contradict the officergestimony regarding the plan of action.

Howell next disputes Defendantharacterization of his actions from the time the officers
entered the pit until Sergeants King and Reynolds fired their taggrsording to Defendants
Statement of Facts, after the officers moved the chairs, Howell stood up in an aggnessier and
started cursing and threatening the officers that he would fight and that they wautd base him.
Howell, on the other hand, contends that Deputy Law testified that Howell whestde and did
not threaten anyone. Deputy Law stated that when Howell stood up, he did not coganat an
aggressively and that he did not threaten anyone. Deputy Law also testified, halsvwehen
Howell stood up, he wa&alking [and] cursin@and saying he was going to fight. Deputy Law
further testified that Howell balled up his fists. Howell also contendgtibatideo does not show
him cursing at or threatening the officers. Of course, the video has no soiiicdjsmt contradict
the officersstatements in that regard. Taken in the light most favorable to Howeelvidence
shows that when the officers removed the chairs from around Howell, he stdaadlegbhis fists at
some point, and was talking and cursing at the officers and saying he was going to fight.

Howell also takes issue with Defendasatscount of the situation just before Sergeants King

and Reynolds fired their tasers. According to Defendants, Howell was pacingdéaklabetween

shorts on, as evidenced by the first ten seconds of the video.
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King and Reynolds, still refusing to take off his shorts and talkuey Kings commands. Howell
then made an aggressive moves towards Reynolds, at which point Reynoldsrfi@seh King,
seeing Howell turn with clenched fists toward Reynolds, also fired her taser.

Howelks account is again different. According to Howell, neither Sergeant Risynoit
Sergeant King was communicating with him before they fired their taserselldso contends that
neither sergeant announced she was about to fire her taser. In his deposiimral Baker stated
that neither Sergeant Reynolds nor Sergeant King announced she was going téasss hefore
firing it on Howell. Also, in Howelk view, the video does not show him moving back and forth
between Sergeants King and Reynolds in an aggressive stance. The video, lueeelyeshows
Howell moving around within the circle of officers. Given the lack of sound ahgrpiquality, the
character of his movements is not so obvious from the video as to diontrarious officers
statements that he was moving aggressively. Howell also contends that he cleven sggressive
move towards Sergeant Reynolds and never attempted to hit any. offise¢o the question of
whether he attempted to hit anyone, there is no dispute. Deferslatément of facts says only that
Howelks body language when he turned toward Reynolds was as if he was going to hit or fight
someone and that he was close enough to hit Reynolds if he tried when Reynoldsntased h
Defendants never state that he actually attempted to hit SergeaatdReyks to the aggressiveness
of his movements, Corporal Baker stated that Howell never came at Reynalisaggressive
manner. That being the case, there is evidence indicating that at least earedadfinot view
Howells movements as aggressive.

In short, taken in the light most favorable to Howell, the evidence sti@sas described

above, he was moving in the circle of officers, still cursing and reftsirgmove his shorts, and that
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he had his hands clenched into fists at times. The video does not@irany testimony to that

effect; instead, it shows Howell pacing and turning about within the group andirggestitin arms

down by his waist. Although Corporal Baker did not view Howetlovement towards Reynolds as
aggressive, Baker does not appear to dispute that Howell turned and moved towards Baker, and
indeed the video shows Howell turn to face one of the sergeants with a tabefgustSergeants

King and Reynolds fire their tasers.

Howells next major point of contention concerns his actions after Sergeanysaid
Reynolds fired their tasers. According to Defendants, after the tadereryled Howell started
fighting and resisting as officers moved in to remove his jumpsuit. Hégedtto verbally and
physically refuse to comply, was still cursing and threatening, and ctinstaning and resisting the
officers. Once the officers had removed Howedhorts and stood him on his feet, he began calling
for his mother and yelling that he would comply. Howelccount is markedly different. According
to Howell, when Sergeants King and Reynolds fired their tasers, he ldsblcafrhis body, fell
immediately to the ground, and laid there. Once on the groundd hiedee, non-combative, calling
for his mother. In support of his characterization of the events, he poihesdegosition testimony
of Corporal Baker and Deputy Law.

To the extent that some officers testified that Howell was not just defgnsisting the
officers=attempts to remove his jumpsuit, but also offensively fighting aggting against the
officers, the testimony of Baker and Law contradicts that account. Corporaldatest that when
the tasers first hit Howell, he went down and did not move initiallyerAfeveral seconds, Howell
started moving and the officers moved in on him. Corporal Baker alssalghat after the officers

moved in on Howell to try to get his jumpsuit off, he was turning tdyybThus, Bakes testimony
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supports the inference that Howell was only turning defensively in trying temrehe officers from
removing his suit. Deputy Las/itestimony paints a similar, but more limited picture. In response to
Plaintiffs counse$ question of whether Howell was combative after he fell to the flooythepw
statedAde just lay on the floor, just holler for his max@¥lpon further questioning, however, Law
stated that although he did not recall Howell fighting the officers while he was on timel griowell
was shifting around on the ground.

Taken in the light most favorable to Howell, Baker and fsaestimony would support the
inference that after Howell was tased, he turned or shifted his body whendeesafvsed in on him
to remove his jumpsuit and shorts, but he was not combativéeonaing to offensively fight the
officers. Thus, contrary to Howsllassertion that he laid on the ground completely complianhefter
was tased, the evidence shows that he exhibited at least a minimal levetahcesio the officers
attempts to remove his jumpsuit and shorts.

Howell generally agrees with the testimony of officers who saw Deputies Law and Chamber
and Corporal Baker kick him while he was on the ground. He disputes, based-smdsiimony,
any characterization that he was combative or struggling when the officers allageettihim. He
also disputes Defendartsharacterization that they escorted him to the rubber room, pointing to
Corporal Bakes testimony that the officers pushed him into the rubber room.

D. Aftermath

After the officers placed Howell in the rubber room, Sergeant Reynolds remaveabén
prongs from Howed body. Soon after the officers placed Howell in the room, the nurse sasit How
and applied some ointment and bandages to him. Several oféséfied that Howell was not

bleeding and that he did not have any bruises or scratches following thenincidefendants
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concede, however, that Howell had cuts where the taser prongs punctured the skin and an abrasion
on his upper torso.

Sergeants Reynolds took photographs of Howell directly after the incidenaputsyalil
policy that required photographs when an inmate was tased. One of these photakshat
appeared to be a shoe print on Howdlack. There is some debate over what happened to that
photograph. Lieutenant Jones testified that she determined that thehmheittgghe apparent shoe
print was not needed because it did not show taser marks. She gave the photograptbéssCh
She conceded her decision was poor judgment, but explained that she had never been in an incident
when an inmate had been kicked. Deputy Chambers testified that he shredded the photdgursuan
jail procedure to shred any paperwork not needed for the file. According to SerggahotGever,
Lieutenant Jones stated that the picture of Hesvietick was too condemning and told King she
needed to shred it. After King nonverbally refused to shred the jaimok returned it to Jones, she
saw Jones walk into the mail room and heard the shredder operating.

Whether that photograph was ultimately destroyed for good is uncleartlie®warious
officersetestimony. In conjunction with their motions for summary judgmentgmints submitted
several photographs [Doc. 86]. The first page contains three pictness{ which shows Howedl
back. It appears this is a copy of the photo destroyed by Jones or Chamhesecdid page
contains three photos. One of those shows an abrasion on #aigéll temple. The other two
show abrasions on his back, including some that appear to be shoe gtirdsglithe testimony is
again unclear, these pictures appear to have been taken the following day when Majpgaioio

investigate the incident. In any event, there are several photognagitesrecord that show an

16



abrasion on Howet right templé and several abrasions on his mid or upper back, some of which
resemble a shoe print.

After the incident, Sergeant King completed an incident report charginglHvith violation
of jail rules, includingXlisobeying an officer, failure to comply, and security operat@unsutenant
Jones also completed an incident report. Sergeants King and Reynolds kerédprep of taser and
use of force reports.

On the morning of January 8, 2008, Sergeant Reynolds called Major Holt to imfooifrile
incident. Holt went to Reynoldshouse, where he spoke with King and Reynolds. After speaking
with King and Reynolds, Holt contacted Chief Deputy Rape and informed him of the inditteht
then began an investigation into what had occurred.

As part of his investigation, Holt interviewed Lieutenant Jonegeaats King and Reynolds,
and Deputies Askew, Law, Graham, Chambers, and Johnson. Holt also viewed the videb¢ape o
incident. In an attempt to determine which officer might have steppedkicked Howells back,

Holt inspected the shoes of all of the officers involved in the inciddetdetermined that none of
them matched the imprint on Howsllback. At the conclusion of his investigation, Holt
recommended to Chief Deputy Rape that Lieutenant Jones, Corporal Baker, and Depuéied L
Chambers be terminated for various violations of the Detention Gersiandard operating
procedures and use of force policy.

After Holt gave his recommendation to Chief Deputy Rape, Deputy Chambetsgratal

Baker both resigned before they were terminated. Deputy Law and Lieutenantvéomémth

3 Corporal Baker speculates that the abrasion on his face may have occurred when

officers pushed Howell into the rubber room.
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terminated.

E. Prior Incidents Involving Officers

The record also contains evidence of two prior use of force incidents invebnmg of the
defendants in this case. Lieutenant Jones, Sergeant King, Corporal BakBeparigs Law,
Johnson, and Askew were all present at a prior incident involving an inmate tnaiatresd. The
inmate became combative and spit on Deputy Johnson. Deputy Johnson putl lesdrathe
inmates mouth to prevent him from spitting. When Johnson moved him handtyDegw put his
hand over the inmagemouth. During the incident, Law hit the inmate with a closed fist thres.tim
The inmate was not injured, and Law was not disciplined for the incident

Several officers were also involved in an incident with an inmateed Brandon Smith.
Smith was causing a disruption by yelling and banging his handcuffs nétedjofficerscommands
to stop. Officers went into Smitghcell to readjust his handcuffs. In doing so, they had to place
Smith on the floor. While he was on the floor, Smith began pulling away tihe officers. The
officers attempted to place belly chains on Smith, but because he was resistirigad to wrestle
with him. During that process, Corporal Baker kicked Smith in the head, and Deputy Chambers
stepped on the back of his neck. None of the officers hit Smith after he was restGhaetbers
was not disciplined as a result of the incident.

The record also contains some evidence of a group known Asatftiners@Several times,
Deputy Law referred to the members of his shift asAterdliners@ He took the name from a
wrestling group from the 1980s. Sergeant Reynolds heard Deputies Baker and Law use the term
Hardliners as some time prior to the incident involving Howell. Serd@agtalso heard Deputies

Chambers and Law use the term. According to Major Holt, King spoke to hirntabddardliners
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roughly three or four days before the Howell incident. Accordingdib, Hhat was the first time he
heard the term Hardliners. At that time, King had no particular infawmather than she thought
Deputies Law and Chambers were a part of the group. Sheriff Talton never heidganyt
concerning the group.

F. ProceduraBackground

On November 19, 2009, Howell filed a Complaint alleging that Defendants violatedss righ
under the Eighth and Fourteenth Amendments by using excessive force againstehidaniplaint
raised similar claims under state law.

On August 19, 2010, the Court permitted Howell to amend his Complaint to add cldéns un
the Fourth Amendment.

On January 7, 2011, Defendants filed their Motions for Summary Judgment thatengycu
before the Court.

[I. LEGAL STANDARD

Motions for summary judgment in federal courts are governed by the FediesmbRGivil

Procedure. Summary judgment must be grant#ldfe is no genuine dispute as to any material fact

and the movant is entitled to judgment as a matter o@éed. R. Civ. P. 56(a); see also Celotex

Corp. v. Catrett, 477 U.S. 317, 322, 106 S. Ct. 2548 (1986); Johnson v. Clifton, 74 F.3d 1087, 1090

(11th Cir. 1996). Not all factual disputes render summary judgment inapproprigta;ganuine
issue of material fact will defeat a propenlypported motion for summary judgment. See Anderson

v. Liberty Lobby, Inc., 477 U.S. 242, 2843, 106 S. Ct. 2505 (1986). This means that summary

judgment may be granted if there is insufficient evidence for a reasqunatile return a verdict for

the nonmoving party or, in other words, if reasonable minds could notafifferthe verdict. See id.
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at 24%852.
In reviewing a motion for summary judgment, the court must view the evidemtall
justifiable inferences in the light most favorable to the nonmoving gartyhe court may not make

credibility determinations or weigh the evidence. See id. 88854ee also Reeves v. Sanderson

Plumbing Prods., Inc., 530 U.S. 133, 150, 120 S. Ct. 2097 (2000). The movingajveays bears

the initial responsibility of informing the district court of the basigttomotion, and identifying those
portions of the pleadings, depositions, answers to interrogatories, and @asnissifile, together
with the affidavits, if any, which it believes demonstrate the absence of a@essua of material

fact@nd that entitle it to a judgment as a matter of law. Celotex, 477 U.S. at 323 (interrtaquota

marks omitted).
If the moving party discharges this burden, the burden thenthtftte nonmoving party to
go beyond the pleadings and present specific evidence showing that there is a genuirie issue o
material fact (i.e., evidence that would support a jury verdict) othkeanoving party is not entitled
to a judgment as a matter of law. See Celotex, 477 U.S. at 324-26. This evidence mustfconsist

more than mere conclusory allegations or legal conclusions. SeAw. Hull, 932 F.2d 1572,

1577 (11th Cir. 1991). Ultimately, summary judgment must be entered #her@mnmoving party
has failed to make a sufficient showing on an essential element of [his] dasespéct to which [he]
has the burden of pro@Celotex, 477 U.S. at 323.
[ll. DISCUSSION
Section 1983 provides that:
Every person who, under color of any statute, ordinance, regulation, custom, or

usage, of any State or Territory or the District of Columbia, subjects, arcuise
subjected, any citizen of the United States or other person within thelictiois
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thereof to the deprivation of any rights, privileges, or immunitiesrseicby the

Constitution and laws, shall be liable to the party injured in an adtiamvasuit in

equity, or other proper proceeding for redress.
42 U.S.C.! 1983. The statute creates no protected rights, but instead provides a remedy for a
violation of constitutional rights committed under color of state laWihere is no debate that
Defendants were acting under color of state law during all the events pertinent to thi$aasthe
issue under consideration is whether Defendants violated Piaictiffistitutional rights. Even
assuming, however, that Defendants violated any of Plamdhstitutional rights, Defendants may
still enjoy the protection of qualified immunity against claims brought agaiest in their individual

capacity. Aualified immunity offers complete protection for government officials sneteir

individual capacities if their conduatoes not violate clearly established statutory or constitutional

rights of which a reasonable person would have knev/imyard v. Wilson, 311 F.3d 1340, 1346

(11th Cir. 2002) (quoting Harlow v. Fitzgerald, 457 U.S. 800, 818, 102 S. Ct. 2727 (1982)).

Courts employ a two-part framework to evaluate qualified immurdtynst® In order to
deprive a defendant of qualified immunity, a plaintiff must demonstratethat a constitutional
violation occurred and that the constitutional right violated was clearly establiSaucier v. Katz,
533 U.S. 194, 201, 121 S. Ct. 2151, 2156 (2001). The court may analyze those two questions in

whatever order is most appropriate in the case before it. Pearson v. Callahan, 238,U.S, 129

S. Ct. 808, 821 (2009).

4 There is an often overlooked requirement that precedes that two-part inquiry:

whether Defendant was acting within the scope of his discretionary authog#w. Eerraro, 284
F.3d 1188, 1194 (11th Cir. 2002). Here, it is clear that the officers were operating within the
scope of their discretionary authority during the incident.

° At the summary judgment phase, the Court answers these two questions taking the
facts in the light most favorable to the plaintiff.
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A. Applicable Constitutional Standard

In assessing whether Defendantdleged use of excessive force violated Howell
constitutional rights, the Court must first determine which constital guarantee Defendasnts

actions allegedly infringed. Graham v. Connor, 490 U.S. 386, 394, 109186611870 (1989An

addressing an excessive force claim brought und883, analysis begins by identifying the specific
constitutional right allegedly infringed by the challenged application of i@rcén his Complaint,
Plaintiff alleged that Defendanrtactions violated his Fourth, Eighth, and Fourteenth Amendment
rights® All three provide protection against excessive force at the hands of goveautwst but
the relationship between the plaintiff and law enforcement dictates the appropuicte for any
given case.

The Eighth Amendmerst prohibition on cruel and unusual punishment protects individuals
convicted of a criminal offense from the use of excessive forte &teinds of government officials if
that force is appliednaliciously and sadistically for the very purpose of causing b@kiudson v.

McMillian, 503 U.S. 1, 5, 112 S. Ct. 995, 998 (1992) (quoting Whitley v. Albers, 475 U.S. 312,

320821, 106. S. Ct. 1078, 1085 (1986)). The ban on cruel and unusual punishment, and its
corresponding standard of conduetppliesenly after the State has complied with the constitutional
guarantees traditionally associated with criminal prosecutiddsaham, 490 U.S. at 398)9 S. Ct.

at 1873 (quoting Ingraham v. Wright, 430 U.S. 651, 671 n.40, 97 S. Ct. 1401, 1412 n.40 (1977)).

Because Howell had not yet been convicted when the incident in question occurred, the Eighth

° In his initial Complaint, Plaintiff alleged only violations of his Eightldan

Fourteenth Amendment rights. [See Doc. 1]. The Court, however, later permittedf Rlai
amend his Complaint to assert a claim under the Fourth Amendment as well. [See Docs. 49 &
50].
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Amendment is not applicable to his claims. Indeed, neither party, outsitevells invocation of
the Eighth Amendment in the Complaint, argues that it is the applicable standard.

The more difficult question is whether Howelkkxcessive force claims implicate the Fourth
Amendmends protection against unreasonable seizures or the due process concerns dégmafou

Amendment. In Graham, the Supreme Court took up the question of what constittéiocatd

governed the claim that a law enforcement official used excessive force in the couakengfan
arrest. The Court heldhat all claims that law enforcement officers have used excessive
forceCdeadly or no€in the course of an arrest, investigatory stop, or osle@ureof a free citizen
should be analyzed under the Fourth Amendment amdadtsonablenesstandard, rather than under
a >substantive due processpproach@ld. at 395, 109 S. Ct. at 1871. The Court left open the
guestionAwhether the Fourth Amendment continues to provide individuals withcpioyt@gainst the
deliberate use of excessive physical force beyond the point at which arrest ends ahdgtesttion
begins@Id. at 395 n.10, 109 S. Ct. at 1871 n.10. The Court reiterated, howba¢ithe Due
Process Clause protects a pretrial detainee from the use of excessive force thas émnount
punishmeni@ld. (citing Bell v. Wolfish, 441 U.S. 520, 5859, 99 S. Ct. 1861, 18B14 (1979)).
Grahams open question has given rise to a variety of judicial authority as to what
constitutional provision applies to excessive force clairdgdd at various points in the criminal
justice process. A typical criminal case may involve a variety of ttiers that may be of
constitutional importance: an initial encounter with the police; aalisitizure by officers and any
related pursuit or struggle; transport to a detention center; intake anddmbdkia detention center;
the period of detention preceding an initial judicial appearance; and, in some cases, continued

detention until trial. Courts have struggled to determine where along thatspgegarticularly in
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the post-arrest, pre-charge time pe@aa individual loses the protections of the Fourth Amendment
and after which government action is only subject to the due processacusasif the Fourteenth
Amendment.

Many cases will present a clear answer. If an officer allegedly ercessive force in the
process of arresting an individual, then the Fourth Amendment would clearly appthe Gther
hand, if a jailer allegedly uses force on an individual who has been inlgdst@ substantial period
of time after an initial judicial appearance awaiting trial, then the Fourté@endmdment would
clearly apply.

Unfortunately, this case is not so clear, and the Eleventh Circuit has rivaiyet a clear

standard to govern the question. See Hicks v. Moore, 422 F.3d 1246, 1254 n.7 (11th Cir. 2005)

(AThe precise point at which a seizure ends (for purposes of Fourth Ameraimerdge) and at
which pretrial detention begins (governed until a conviction by the Fourt@éemthdment) is not
settled in this Circuit@ In Hicks, the plaintifthad already been arrested, delivered to the Jail, and
had begu@but not completedthe booking procegavhen officers allegedly used excessive force
against him._Id. Alsoft]he original arresting officer had turned Plaintiff over to jailersd he was

not present during and did not participate in the events underlying the cor@idint.

Of course, that is nearly a carbon copy of this situation. So it would kaemditks would be an
excellent candidate from which to derive the outcome in this case, and indeetl $imgests as
much. But the promise of Hicks quickly fades away. The Eleventh Circuit applied thé Four
Amendment to the claim, but observed that it did so bed@efendants never argue[d] that the strip
search or fingerprinting was separate from Plaintiff's sei@lce. Thus, the courassumeld] (for

this case) Plaintiff was still being seizgxhd applied the Fourth Amendment. 1d.
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To the extent that Hicks, even if based on the defemdanhcession as to the proper

standard, might argue for applying the Fourth Amendment here as well, ehentBICircuit cases

with similar factual scenarios go the other way. For instancenimefter. Gilstrap559 F.3d 1212
(11th Cir. 2009), the court applied the Fourteenth Amendment to an excessive force ethiomlaas
jailers use of force against the plaintiff during a struggle in the pat-down room soon aftérdte arr

at the jail. As with Hicks, the case would seem an apt comparison to this one because tke struggl

happened while the plaintiff was changing clothes during the in-take process. Id.Bit2i51 4But

also as with _Hicks, the court was not called on to engage in a close analysis of ittablappl
constitutional provision because the plaintiff conceded in his rephtbathis claim was governed

by the Fourteenth and not the Fourth Amendment. Id. at 1215 n.4. The couvedlikat the
plaintiff Acorrectly@onceded that his claim was governed by the Fourteenth Amendment. Id. (citing

Garrett v. Athens-Clarke County, Ga., 378 F3d. 1274, 1279 n.11 (11th Cir. 2004hefor t

proposition:Af excessive force claim arises out of events occurring during an arrest, the Fourth
Amendment governs. If claim arises out of events occurring while plairaiffistrial detainee, the
Fourth Amendment goverr@®. The cours observation, however, is just tBain observation.
Given the plaintifis concession, the court was not called on to decide the proper constitutional
provision, and any statement in that regard was not necessary to its hotflittgsudicta. Of
course, in deciding this case, the ceunbservation is certainly due to be given proper consideration,
but it is not, as Defendants would suggest, binding authority that clearly decidessthis

In addition to relying on Fennell, Defendants contend that the Elevewtnt&idecision in

Cottrell v. Caldwell, 85 F.3d 1480 (11th Cir. 1996), clearly dictates the outcome aase as well.

In that case, after the individual was placed under arrest, officers engaged in a twentymmglte s

25



to subdue him._1d. at 1488. At the conclusion of the struggle, the officers plackdrthieg
restraints on the individual, and then placed him in the police car in ardeamnisport him to the
police station._Id. The individual died of positional asphyxiation because of thiempmswhich the
officers had placed him in the car. Id. The decesastate then brought two claims against the
officers: 1) a mistreatment in custody claim and 2) an excessive force claim.

In discussing the mistreatment in custody claim, the court observefcifams involving
the mistreatment of arrestees or pretrial detainees in custody are governed buyrtbenHo
Amendments Due Process Clause instead of the Eighth Amenesv@nitel and Unusual Punishment
Clause@ld. at 1490. Defendants argue that if a claim based on an individual dying from asphyxiation
during the ride to the police station is covered by the Fourteenth Amendmeatfdteri, a claim
that arises after the individual is turned over to the jailers must alsdjeetsio the Fourteenth
Amendment.

Cottrell, however, raises as many questions as it anGaefsast in regard to the proper
constitutional provision for this excessive force claim. In that ¢heglaintiff raised two claims: a
mistreatment in custody claim and an excessive force claim. Thescstatement quoted above:
AClaims involving the mistreatment of arrestees or pretrial detainees in caséoglyverned by the
Fourteenth AmendmestDue Process Clause instead of the Eighth Amenesr@ntel and Unusual
Punishment Clausgd. at 1490, was made in the context of discussing the mistreatment in custody
claim. In analyzing that claim, the court treated it as a claim that officersteghdeliberate
indifference to the decedemafety in the way in which they positioned him in the policelcats

discussion, the court quote extensively from the Supreme=€dedision in Farmer v. Brennan, 511

U.S. 825,114 S. Ct. 1970 (1994), a case focusing on the claim that jailers violated as kighdte
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Amendment rights ignoring an allegedly substantial risk of hhatthe inmate faced when he was

placed in the general population of the jail. The eeuldscription of the claim in Cottrell and its use

of Farmer demonstrate that when it made the statement quoted above, it was spdakrmitext
of a conditions of confinement claim. It may well be that the Eleventhuii€aonsiders a claim that
an officer used excessive force against an individual already in custody as a typetminsoof]
confinement claim subject to Fourteenth Amendment analysis, but that comedusardly explicit in
the opinion.

Later panels of the Eleventh Circuit have quoted that statement fridreliothe context of
excessive force cases, but never in the context of comparing factual situatietextane whether a

claim of excessive force is covered by the Fourth or Fourteenth Amend8emste.g., Hicks, 422

F.3d at 1253 n.7. Instead, as the Court has already lamented, the analysis is based oiba esncess
to whether the plaintiff was an arrestee or a pretrial detainee or whether the dioloturteenth
Amendment applies. See Fennell, 559 F.3d at 1215 n.4; Hicks, 422 F.3d at 1253 n.7.

To complicate matters further, in Cottrell the court then went on to adtiegdaintifts
excessive force claim brought under the Fourth Amendment. The court ultimatéddgammary
judgment in favor of the defendants on that claim, but it did so on tisethaisthe undisputed facts

showed that the officers had not used excessive force, Cottrell, 85 F.3d at t48st, amthe basis

that the Fourth Amendment was not the applicable provision. It is difficult terdigrom the
opinion whether the excessive force claim was only based on the ciicéoss in the struggle that
led to the decedent being placed in hand and leg restraints, or whether the claimbhassalso the
manner in which they placed him in the car once his arrest was complete andrheustsdy. The

courts statement that tiistrict courts detailed factfindings concerning the events surrounding the
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arrest and the force applied make it clear that there is no genuine issue of faater@icerning
excessive force in this cagd., casts light little on the subject. TAevents surrounding the arrest

and the force appliggtould easily encompass the manner and position in which the decedent was
placed in the car. Of course, they might just as easily not.

In the end, Cottrell fails to answer the key questions in this case.ntatptul in determining

whether an individual has achieved the status of a pretrial detainee. Even in the abtitext
conditions of confinement claim, the court only observed that arresteesetndl pietainees in
custody are subject to the Fourteenth Amendment, without making any decistowlaish the
decedent was. And any meaningful conclusion that might be derived from the application of
the Fourteenth Amendment to the claim that was factually based on howitkesdfieated the
decedent after the initial seizure is undermined by the fact that the court also dygphexirth
Amendment to the excessive force claims which might have also been basedaméhconduct.

See Calhoun v. Thomas, 360 F. Supp. 2d 1264, 1273 (M.D. Ala. 2005) (suggesting that #he court

treatment of the Fourth Amendment claim implied that the Fourth Amendmeirdqudkie proper
framework for post-arrest excessive force in that case).

Looking outside the Eleventh Circuit, circuit courts have taken a vafiegtypoaches in
determining whether an excessive force claim arises under the Fourth of Fouteentdment. The
Fourth Circuit has held that the excessive force claims arising after areegbverned by the

Fourteenth and not the Fourth Amendment. See Riley v. Dorton, 115 F.3d 1153321k Cir.

1997) (en banc) (excessive force claim based on arresting sflcions at police station while

plaintiff was awaiting booking governed by Fourteenth Amendment), abrogatedeogattinds by

Wilkins v. Gaddy, 130 S. Ct. 1175 (2010). In the Fifth Circuit Amurteenth Amendment begins to
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protect personsfter the incidents of arrest are completaftier the plaintiff has been released from
the arresting officer's custody, aafter the plaintiff has been in detention awaiting trial for a

significant period of time@Gutierrez v. City of San Antonio, 139 F.3d 441, 452 (5th Cir. 1998)

(quoting Brothers v. Klevenhagen, 28 F.3d 452,B5865(5th Cir. 1994)). In Brothers, the court

found the plaintiff to be a pretrial detainee protected by the Fourteenth Amendment Baehasl

been arrested, processed by the police department, and spent several ibbefang the police
allegedly used excessive force on I@id. In Gutierrz, however, the court applied the Fourth
Amendment because the officers who allegedly used excessive force against the plaintiféwere t
same officers who initially seized him and because the incident happened nearttbétpe initial

seizure, both in distance and time. Id.

! The Eleventh Circuit quoted this standard with apparent approval in Garrett v.

Athens-Clarke Cnty., Ga., 378 F.3d 1274, 1279 n.11 (11th Cir. 2004).
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Other circuits, however, have applied the Fourth Amendment to claims thadfeersand

individual is in custody following his arrest. See Wilson v. Spain, 209 F.3d 71B1& {8th Cir.

2000) (applying Fourth Amendment to excessive force claim based on actions takesstiygar

officer at jail); Pierce v. Multnomah County, Or., 76 F.3d 1032, 1043 (9t 2%6) (holdingthe

Fourth Amendment sets the applicable constitutional limitations otréhement of an arrestee

detained without a warrant up until the time such arrestee is released or found tdybe tegabdy

based upon probable cause for a@esrohmader v. Wayne, 958 F.2d 1024, 1026 (10th Cir. 1992)
(AC]Jlaims of post-arrest excessive force by arrestees . . . who are detained withauant are

governed by thabjective reasonablenessandard of the Fourth Amendment as set forth in Graham

v. Connor . . . until they are brought before a judicial officer for erdehation of probable cause to

arrest@ see_also Powell v. Gardner, 891 F.2d 1039, 1044 (2d Cir. 188®)think the Fourth
Amendment standard probably should be applied at least to the period prior toetih&imthe
person arrested is arraigned or formally charged, and remains instioglg (sole or joint) of the
arresting officer@®

Having briefly surveyed other circudlaw, the Court turns again to Fennell because it is the
most recent and most applicable statement from the Eleventh Circuit on therquéstimell, as

many other Eleventh Circuit cases, was decided on onespadgcession as to the applicable

8 Although not necessary to the disposition of this case, the Court ndtésetha

Fourth Circuits approach in Riley is arguably consistent, or at least not inconsistenthevith

Ninth and Tenth Circuitsapproach that the Fourth Amendment applies until there is a judicial
determination of probable cause. _In Riley, the plaintiff was arrested pursuant taatw&ee

115 F.3d at 1161. The warrant already stood as a judicial determination as to probable cause at
the time he was arrested. Thus, once his initial seizure and arrestavgpleted and he was in

police custody, the Fourteenth Amendment became the applicable provision because there was
already a probable cause determination.

30



standard, but unlike most other cases, in Fennell the question was at lezsteddntr some period,

and, more importantly, the Eleventh Circuit voiced an opinion as to the cassaif the party

concession. Although not strictly controlling, the ceudbservation in Fennell is, at this time, the

Eleventh Circuls most applicable statement on the subject. Considering the approacines! outli

above in light of Fennell, it is simply impossible to conclude that theoapp in the Ninth and Tenth

CircuitCthat the Fourth Amendment applies until a judicial determination of probableCiause
consistent with Fennedl observation that the plaintiff was to correct to concede that his claim was

covered by the Fourteenth Amendment. The incident in Fennell happenedtsodheaplaintiff

arrived at the jail and before any judicial appearance. Conceding that the Foulteenttment
applied to a claim under those circumstances would in no way be correct if the Anartiment
applies until a judicial determination of probable cause. Likewise, to tbetekat the Second and
Eighth Circuit focus on whether the arresting officer was involved in the usecef such a rule
would also be difficult to square with the correctness of the concession in Fbemaelte, although

he was not the defendant, the arresting officer was involved in the struggenellF Id. at
1214815.

The courts observation in Fennell suggests that the applicable underlying rule would be at

least as stringent as the Fifth Ciresiistandard from Gutierréz.Looking to the Fifth Circuis

o In actuality, the facts of Fennell suggest an even more stringent standarde A mor

stringent standard might also explain the result in Cottrell. Cottrelk ioeymterpreted as

follows. Any force used to seize the decedent and place him in restraints was covered by the
Fourth Amendment excessive force claim. Any claim based on mistreatment atdbehthe
officers after the decedent had been seized and taken into custody was then a conditions of
confinement claim covered by the Fourteenth Amendment. Such a conditionsiréroent

might include any type of mistreatment in custody, including uses of excessige fonus, the
courts statement that claims of mistreatment by arrestees and pretrial detainees jnarestod
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application of that standard_in Brothers and Gutierrez, the Fourteenth Amendmlerapply in this

case. Unlike Gutierrez, the use of force in this case occurred several hours aftewsamtsted,
it occurred in a different location than his arrest, and it was not at the haadamésting officer.
Instead, as in Brothers, Howell had already been arrested, he had nearly cohapietakkt process,
and he had spent several hours in jail.

Laying aside any search for an easily applicable rule or standard or evéiea muiti-factor
test, a factual comparison between Fennell and this case also suggest® tRatrtkeenth

Amendment is the applicable provision. As discussed above, ielF¢he plaintiff was still at least

in the joint custody of the arresting officer, and the arresting officer waléavon the struggle

giving rise to the excessive force claim. Here, Howell had been turned over to thigoDeTenter,

and the arresting officer was in no way involved. Also, in Fennell, the strugugered very early in
the intake process. After arriving at the prison, Fenradltaken to the pat-down room, where the
altercation soon followed. Here, Howell had nearly completed theggoéte had been booked into
the computer, fingerprinted, photographed, and showered. By all indications, if Haavgiven up
his shorts and put on his jumpsuit as directed, he would have then been assigned anc toell
process would have been complete. Furthermore, the altercdtiemnall appears to have happened
soon after his arrival at the prison, whereas Howell had been at the Detention Qes¢xefal

hours. All of those facts suggest that if Fennell was correct to concede thatuttteehth

subject to the Fourteenth Amendment would cover claims that officers used excessitéor

an individual was taken into custody. That being the case, the pmiobiffcession in Fennell

was doubtless correct. Of course, if that reasoning is accurate, it certainly raisesigjues

regarding the litigation strategy of defendants, like those in Hicks, wh@deddhe Fourth

Amendment was the applicable provision in cases where it likely was not under that reasoning.
In any event, the Court need not adopt such a rule to decide this case.
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Amendment applied to his claim, thefortiori, the Fourteenth Amendment applies to Hoselaim
as well.

In opposition to that line of reasoning, Howell cites another case fromstistdn which
the court applied the Fourth Amendment to a claim he suggests is factoiddlyte his. There are
two problems with his argument. First, that case is factually distirahlésh Second, the case

predates Fennell.

In Albritten v. Dougherty Cnty., Ga., the court applied the Foérttendment to the
plaintiff=s excessive force claim for two reasofg) . . . the undisputed facts . . . indicate[d] that
plaintiffss arrest had not ended at the time of defendaligéged use of excessive force, and (2) . . .
the Fourth Amendment applies to plainsiféxcessive force claims even if plaintiff was in post-arrest,
pre-charge custody at the time of the use of such @@€3 F. Supp. 1455, 14880 (M.D. Ga.
1997). Asto the first reason, the facts in this case are distinguishable in isgperant ways. In
Albritten, the court concluded that the use of force occurred in the course afefdbrarrest
Aecause of (1) the promity in time of defendantsuse of force to Albrittes initial arrest, (2) [the
arresting officess] presence and apparent custody of Albritten at the time of the use of forbe, (3) t
stated purpose of the use of force being to effect a secondary search incidesstf@mad (4) the
apparent purpose of the incarceration as something other than pretrial de@dtian.1461.

The facts of this case are different on all four fronts. Although the courbtistate the
precise amount of time that had passed before the use of force in Albrittesgribbed the use of
force happening in a short sequence of events that began when Albritten artiveeghihit In this
case, Howell had been present at the jail for several hours before the use.ofiso, as already

discussed, Howell had already been fully turned over to the custody of the Detentiem Bentas
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no longer in the custody of the officer that arrested him, and that officerodasger present when
the use of force occurred. Furthermore, the purpose of the use of force in thissasenforce
compliance with Detention Center policies, not to effect a secondary search inrcaeast. Thus,
the use of force here had a clearly detention-related, as opposed to arres{-pelgiose. And
finally, unlike Albritten, the apparent purpose of Howelhcarceration was to hold him until his
initial judicial appearance. The Court expresses no opinion as to whedlgeruth was correct to
conclude in Albritten that under the facts of that case the use of force happened duitteyal
arrest. Likewise, the Court expresses no opinion as to whether, if presentidsetiacts, it would
reach the same conclusion under a tiestas to the_Gutierrez test. The Court only finds that the
distinctions between this case and Albritten undermine any persuasive weidgtgrAmight carry on
the question of whether the use of force happened during Hoametst.

In addition to finding that the use of force happened during AlbsttEmest, the court was
alsofersuaded by the decisions of the Sixth, Ninth, and Tenth Circuits . . .ghthidinthe Fourth
Amendment applies to claims of excessive force used prior to the time of iahjuniicial
appearanc@lId. at 1463. Without any direction to the contrary from the ElevemtuiC those
decisions might have persuaded the Court to adopt that approach as well. In the twebkiagear
the court reached that conclusion in Albritten, however, the Eleventh Cpoui ®n the question,

at least to some degree, in Fennell. As the Court detailed above, the cbsetvation in Fennell

that the plaintiff was correct to concede that the Fourteenth Amendment applied to hisaraiats
be reconciled with the rule that the Fourth Amendment applies pribe tnte of an initial judicial
appearance.

At some point, when the Eleventh Circuit is forced to address shis,ig may well dismiss
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the statement from Fennell and adopt an approach completely contrary to tlemesledaggests.
Until that point, the Court will apply its best interpretation of thevEihth Circuils statement in
Eennell. Given the Coustunderstanding of Fennell, the Fourteenth Amendment applies toowell
excessive force claims.

B. Fourteenth Amendment Due Process Standard

A jailerss use of forcéwill only violate substantive due process rights under the Fentfie

Amendment when it is so egregious that it shocks the cons@@oekrell v. Sparks, 510

F.3d 1307, 1311 (11th Cir. 2007/ he use of force does nshock the consciensitit is
appliedsn a good-faith effort to maintain or restore disciplinélowever, if the force is
appliedmaliciously and sadistically to cause hatimen it doesshock the conscieneand is
excessive under the Eighth or Fourteenth Amendm@#renell, 559 F.3d at 1217 (quoting

Hudson v. McMillian,503 U.S. 1, 7, 112 S. Ct. 995, 999, (1992)). The question of whether

the use of force was malicious and sadistic is wholly separate from amud bamnswered by

reference to a departmentconclusion that an officer use of force was excessive and

unnecessary under its own policies. Id.

Alln determining whether the force was applied maliciously aciistcally to cause har@)
courts consider the following factor4a) the need for the application of force; b) the relationship

between the need and the amount of force that was used; c) the extent of theliojedyugion the

10 Howell also briefly relies on the Coegtearlier Order allowing him to amend his

complaint to assert a Fourth Amendment claim in support of his argument thatttie Fo
Amendment applies here. In that Order, the Court only decided that given the allegatiens o
complaint, a Fourth Amendment claim was not futile. The Court madding atithat point as
to the ultimate governing constitutional provision. Having considér@degal question more
fully and in light of the facts of the case, the Court now finds that the Fourteemthdfent
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prisoner; d) the extent of the threat to the safety of staff and inmates) ang efforts made to
temper the severity of a forceful respo@é&l. In doing so, courts muggive axvide range of
deference to prison officials acting to preserve discipline and sesimatyding when considering
¥d]ecisions made at the scene of a disturba@@eckrell, 510 F.3d at 1311 (quoting Bennett v.
Parker, 898 F.2d 1530, 1533 (11th Cir. 1990)).

C. Use of Force by Officers Who Personally Participated in the Incident

1. Use of Tasers by Sergeants King and Reynolds

The undisputed evidence shows that prior to the time the officers moved intoattea@nd
removed the chairs, Howell had refused several different offleetsrs to remove his non-regulation
shorts. In doing so, he had cursed at the officers and made at least general threatsotlidtfight
the officers and that force would be required to get him to give up the shorts. Ooffe¢hs
moved the chairs, Howell stood up and walked to the center of the circle of officers. Heetbiati
refuse to comply with orders to take off his shorts. He began cursingitteeoégain and making,
at the least, general threats to fight the officers. Accounts from multiglersfand the videotape all
show Howell moving within the circle of officers and gesturing withdrms by his sides. Several
officers testified that Howell balled up his fists at times. Finally, just beferge@nts Reynolds fired
her taser, Howell turned and made a movement towards her. Several officecteczad it as an
aggressive move. Although Corporal Baker testified that Howell did noatakggressive action
toward Reynolds, he does not appear to dispute that Howell turned and took a stepetdvedodeh
she fired the taser. Sergeant King, seeing Howell move towards |Bgyimred her taser as well.

a. Need for Application of Force

governs this case.
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Howell created a situation which justified the use of some force. When ar ioreates a

disturbance, jailers are justified in using force to restore order. Cbck&glarks, 510 F.3d 1307,

1311 (11th Cir. 2007)AThe need for the use of force is established by the undisputed evidence that
[the inmate] created a disturbance . . . . Prison guards may use force when necesstargtorder
and need not wait until disturbances reach dangerous proportions beforediregg@quoting

Bennett v. Parker, 898 F.2d 1530, 1533 (11th Cir. 1990)) (alteration omitted)jhe Atme

Sergeants Reynolds and King fired their tasers, Howell had been creating a distiaraperiod of
time. He had continually refused various offis@smmands to remove his non-regulation shorts.
He cursed the officers and threatened that he was going to fight and that the officers wotdd have
use force to remove his shorts. When the officers surrounded him in a slooeepht stood up and
started pacing and gesturing in the middle of the officers. He continued to makedisrtimg
statements and at times balled up his fists. Finally, he turned and made a méweare Reynolds.
Whether the movement was aggressive or not is immaterial. Likétaseelks contention that he
never attempted to hit any officer and never raised his fiatsasmmaterial. At that point, Howell
had created a disturbance that justified the use of force to restore order and f@i@ncemwith
Detention Center regulations.
b. Relation Between the Need and Amount of Force Used

The force employed by Sergeants Reynolds and King in firing their tasersowvas n
unreasonable amount of force under the circumstances. Several ofttgtmgSergeant Reynolds,
were aware that Howell had refused to comply with offle@rders in the past and that officers had
been required to use force against him to subdue him during at least one prior inciel Shktticev.

Thornton, 280 F.3d 1295, 1301 n.7 (11th Cir. 2008)n( officer's knowledge of [past
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confrontations] may be relevant to the assessment of the degree of foraedaabnable officer
would have believed was necess@y. As described above, during the incident Howell had
threatened to fight the officers and had told them that force would be neceggatrizitn to give up
his shorts. Even in the face of nine officers surrounding him,ilheekised to comply with the
officers=orders. Finally, just before Sergeants Reynolds and King fiexdtdsers, Howell turned

and took a step, whether aggressive or not, towards Sergeants Reynoldshddedicumstances,

firing a taser at Howell was a reasonable response. Cf. Draper v. Reynolds, 369 F.3@271270,
(11th Cir. 2004) (holding, in context of Fourth Amendment excessive force dhnf tvas not
unreasonable for an officer to tase an individual whoAwastile, belligerent, and uncooperagged
had Aepeatedly refused to comply with [the offesgrverbal command@@vhile Ais[ing] profanity,
mov[ing] around and pac[ing] in agitation, and repeatedly yel[inghetofficer)** Given Howels
refusal to comply with commands, the use of a taser was a reasonable meamgptihgtte enforce

compliance without precipitating a dangerous physical confrontatiorVirgyard v. Wilson, 311

F.3d 1340, 1348 (11th Cir. 2002) (noting, in context of Fourth Amendment excess&elfm,
thatAc]ourts have consistently concluded that using pepper spray is reasonablere.the plaintiff
was either resisting arrest or refusing police req@sts thatypepper spray is a very reasonable
alternative to escalating a physical struggle with an arr@stee
c. Extent of the Injury Inflicted
Although thefature of the force rather than the extent of the i@arhe key question inan

Eighth Amendment or Fourteenth Amendment excessive force_case, Wilkins v. Gaddy, 130 S. C

H Arhe standard for showing excessive force in violation of the Fourteenth

Amendment . . . is higher than that required to show excessive force in viaatienFourth
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1175, 1176 (2010) (per curiam), the extent of the injunyilisastelevantAactor that may suggest
whether the use of force could plausibly have been thought necessary in a partietian o at
1178. Howell is incapable to testify as to his experience with the taser, but there appears t
dispute that a stun cycle from a taser is painful and debilitating wisléappening. Nonetheless,
under normal circumstances a taser does not inflict any substantial or pdrimangn This case
appears to be normal. The probes left two small cuts on Hewetly, but there is no evidence that
the use of the tasers resulted in any permanent or substantial injurywéd.Hbhe Supreme Court
has made clear that the absence of some threshold quantum of injury is nahaisdas Eighth or
Fourteenth Amendment excess force claim. See id. aBI278Bearing that in mind, the Court still
finds that the minor nature of Howslinjuries from the tasers indicates that Sergeants Reynolds and
King used their tasers in order to subdue and control Howell@rad maliciously and sadistically
harm him.
d. Extent of the Threat to the Safety of Staff and Inmates

Under the circumstances, the threat Howell posed to the officers was not insalbstenti
discussed above, in previous visits to the Detention Center, Howell hastlaisgirbances and
refused to comply with officerssommands. At least one prior incident required officers to use force
to subdue Howell. On the night in question, Howell was once aghising to comply with
commands, threatening to fight officers, and telling officers that forcédvbeurequired to remove
his shorts. Moreover, he continued to do so in the face of nine affldader those circumstances,
it was reasonable for Sergeants Reynolds and King to believe there was argdriphgsical

confrontation, and the corresponding possibility of harm to fiieeis, if the officers continued to

Amendment@Fennell, 559 F.3d at 1217.
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attempt to force Howell to comply with their orders.
e. Efforts Made to Temper the Severity of a Forceful Response
The officers also made some effort to temper the severity of their sespAfter the incident
was over, the officers immediately called the nurse to tend to HowelC&seell, 510 F.3d at 1312
(AT]he fact that [the officers] immediately summoned medical assstimn Cockrelltemper[ed]

the severity of [the] forceful responsend makes it less likely that either of them was acting

sadistically instead of in good fai@quoting Whitley v. Albers, 475 U.S. 312, X1 (1986)).
Considering all the factors, the undisputed evidence shows that Sergeants Ragriius a
tased Howell in a good faith effort to restore order and notavitialicious and sadistic intent to
harm him. Howell argues in passing that SergeantXialleged comment to Corporal Baker,
AGuess what, Baker, you get to tase Sh@tehonstrates thnalicious and sadistic nature of the
attack@r he statement, however, does not support that inference. First, the statemesdeatsa
point when Howell had already refused to remove his shorts liskteeral officers that force would
be necessary in order to get him to remove them. The statement thewladges that use of
forceChy way of a tas€@will likely be necessary. Nonetheless, Sergeants Reynolds and King did not
tase Howell immediately after Sergeant King allegedly made thatr&ate Instead, the officers
continued to direct Howell to remove his shorts and gave him a chance tly.cofhey then
surrounded him in a show of force in an attempt to convince him to remsosteorts. Still, Howell
continued to refuse to comply and continued to threaten to fight the officers eatidhem that
force would be necessary to get his shorts. Finally, after Howell continued to pace araligése
circle of officers, he took a step toward Reynolds. At that point, Sergeantsiéegnd King fired

their tasers. Given that the officers gave Howell further opportunitiesiplgafter King allegedly
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made that statement, and given that Sergeants Reynolds and King did not feeedigimtil Howell
appeared to escalate the situation, Krgleged statement is simply not enough to support the
inference that the sergeantecision to tase Howell was a malicious and sadistic attempt to harm
him, rather than a good faith response to the situation she'faced.

2. Use of Force by Defendants Taylor, Blair, Graham, Johnson, and Askew in
RemovingHowelks Jumpsuit

After Sergeants King and Reynolds fired their tasers, Hdeleto the ground. After the
taser cycle ended, he started to draw his left leg forward. The officersd m@and went hands
on with Howell. Taking the evidence in the light most favorable to Howele the officers moved
in, he was not offensively attacking the officers. Instead, he was either tryangtect himself or
passively resisting by twisting his body. There is no evidence that érgyalidve named defendants
kicked, punched, or stomped Howell during the incident. Instead they all participatee tiegpee
in the scrum that eventually led to HowseJumpsuit being torn off and his shorts removed.
Considering the same factors from above, any force applied by these officers wasrapplied i

good faith attempt to restore order, rather than a malicious anticsattismpt to harm Howell.

12 Howell also suggests in passing that the use of two tasers changes the analysis.

The Court disagrees. This is not a case where the first officer fired her taseeraatiéha
clear change in circumstances, the second officer fired her taser. Here, the undispetee &vid
that both officers faced the same situation, they both sensed the sameatitre¢lagy fired their
tasers simultaneously in response to that perceived threat. Thus, th@gtosived the same
need for force, and they both responded with force that the Court has determined to be
constitutionally permissible under the circumstances.

The parties also briefly dispute the physiological effect of the simultaneang. tas
Defendants suggest the use of two tasers at once has the same effect as one. Disamyveding,
points the testimony of his expert witness Andrew Scott that two taseld dalnver a double
dose of amperage. Assuming for now that his testimony is otherwise atmniSsott then goes
on to say that he could not assess whether the use of two tasers simultameoldshe any
more painful than one. Given that, there is no evidence that the use of twihsaksany greater
effect on Howell than the use of one.
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After Sergeants King and Reynolds tased Howell, he was no longes deehiand no longer
threatening to fight the officers. Nonetheless, he had maintained up to titahpbforce would be
required to remove his shorts. Furthermore, once thesfrooved in on him, he begin to twist or
turn his body. Thus, the officers still needed to apply some forcehtevactheir objective of
removing his shorts. The force the above named officers applied in achiesingpbjective was
minimal. There is no evidence that Howell suffered any injury at the harfussefdfficers. And as
discussed in the previous section, the officers summoned the nurse to temgetbalgoon as the
incident was over. In short, the above named officers employed a minimattaofidarce that
resulted in no injury in order to force Howell into compliance with Detar@enter regulations. All
evidence indicates that the officers acted in a good faith attempt to restore dndegiby Howell
into compliance with a valid Detention Center regulation.
3. Use of Force by Defendants Chambers, Baker, and Law

These three defendants faced the same situation described above. Once Howehe&vas on t
ground and the officers moved in on him to remove his jumpadishorts, he was twisting or rolling
his body either to protect himself or defensively resist the offlatiesmpts to remove his jumpsuit.
He was not, however, offensively attacking the officers. Faced with that situ&goayitence,
taken in the light most favorable to Howell, shows that these threersfkicked Howell while he
was on the ground. Indeed, Deputy Chambers admits to losing his cool and kicking Howell.

Considering the relevant factors, the evidence supports submittirgjtmytbhe question of
whether these three officers employed force in a good faith attempt teeresder or in a malicious
and sadistic attempt to harm Howell.

a. Need for Application of Force
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As described above, once Howell went to the floor, ther® still some need for the use of
force because Howell had evinced an intent not to give up his shorts unless forcedvasdus
because Howell wasilsttwisting or turning his body, which regardless of his motivations wa
preventing the officers from carrying out their objective of removing bthes.

b. Relationship Between the Need and the Amount of Force Used

Taking the evidence in the light most favorable to Howell, kickingvélbwas not a
reasonable response to the situation. After he was tased |l lda@lveot aggressively attack or
offensively resist the officers. He no longer made verbal threats. Instead]ldd out for his
mother, while twisting or rolling his body to protect against the officét that point, Howell did
not present a hostile threat that needed to be subdued. The use of the tasers greatly yeduced an
resistance on Howedl part. Once he was subdued by the tasers, the only objective left for the
officers was to remove his shorts. Given that there were nine officelose contact with Howell
and that he was offering at most minimal resistance to the offatéesmpts to remove his jumpsuit
and shorts, the alleged kicks to Howeeltlack were an unnecessary application of force at that point.
See Skrtich, 280 F.3d at 1302 (finding evidence of Eighth Amendment violation whersddfiked,
punched, and beat an inmate after an electric shock rendered him unable to resist).

c. Extent of the Injury Suffered

Taken in the light most favorable to Howell, the evidence shows thatfeeesubruises or
abrasions as a result of the kicks or stomps to his back. There is no evidencestifiatée any
permanent or significant injury as a result of the incident. The minor refthievelks injuries from
the alleged kicks certainly weighs against finding that Chambers, Law, and Baker weyavihta

malicious and sadistic intent to cause harm. As discussed, hower&upreme Court has noted
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that theAature of the force rather than the extent of the i@sryhe key question in an Eighth

Amendment or Fourteenth Amendment excessive force case. Wilkins, 130 X716 atf Howell

was clearly offering little to no resistance after he was tased, the applicationfofce that resulted
in physical injury was arguably unnecessary. The extent of Hewmiiries will likely limit any
damages he might recover. Nonetheless, given the circumstancesHojaks were not sde
minimis as to defeat his excessive force claim.

d. Extent of the Threat to the Safety of Staff and Inmates

Taking the facts in the light most favorable to Howell, he did ggressively resist the
officers after he was tased, but instead passively defended or protected himgstirigy or turning
his body. Considering that in conjunction with the fact that there wegeofficers in close contact
with Howell, he posed little danger to any of the officers after he was tased.

e. Efforts Made to Temper the Severity of a Forceful Response

As discussed above, the officers called the nurse to tend telHmmediately after the
incident.

Considering the analysis above, the Court cannot find as a matter of law that Chzambers,
and Baker did not violate HowsllDue Process rights under the Fourteenth Amendment. The
evidence, taken in the light most favorable to Howell, is sufficient to supip@rinference that
Chambers, Law, and Bakeuse of force was a malicious and sadistic attempt to harm Hawtwll;, r
than a good faith attempt to restore order.

4, Whether Chambers, Law, and Baker Violated Clearly Established Law

Chambers, Law, and Baker argue that even if they violated HeWwelirteenth Amendment

rights, they are entitled to qualified immunitgdause their actions did not violate clearly established
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law. Normally, government actors are entitled to qualified immunity &melbrought against them
in their individual capacity unless the plaintiff can demonstrate their actioteted clearly
established law. See Fennell, 559 F.3d at 1216. That is not the case, however, foedacessi
claims brought under the Fourteenth Amendment. In order to defeat a defeddantof qualified
immunity in a case alleging excessive force under the Fountéemndment, the plaintiff need only
demonstrate that the defendarctions violated the defendaftourteenth Amendment rights. Id.
at 121@17. @ or claims of excessive force in violation of the Eighth or Fourteen#tndments,
however, a plaintiff can overcome a defense of qualified immunity by shawiiy the first prong,
that his Eighth or Fourteenth Amendment rights have been vigatétbwell has demonstrated the
required constitutional violation. That is all this is requiredefeat Chambers, Law, and Baker
claim to qualified immunity.

D. Liability of Supervisory Officers

Howell contends that the supervisory officers violated his Fourteenth Amendment Due
Process rights in two ways. First, he contends that the supervisory offiei@saware of and
condoned the operation of tAdardlinergn the Detention Center. Second, he contends that a lack
of use of force training at the Detention Center demonstrates deliberateanddfem the part of
those officials to the constitutional rights of inmates.

Sheriff Talton and Chief Deputy Rape argue that Howell has abandoned any claims against
them because he only addresses the roles of Lieutenant Jones and Mdjothdodection of his
brief dealing with supervisor liability. The Court is not required to @sklpotential arguments in

opposition to summary judgment not clearly raised by the opposing partyuftesdlust Corp. v.

Dunmar Corp., 43 F.3d 587, 599 (11th Cir. 199%hére is no burden upon the district court to
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distill every potential argument that could be made based upandiagials before it on summary
judgment. Rather, the onus is upon the parties to formulate arguments; groundsiralibged
complaint but not relied upon in summary judgment are deemed abardoitation omitted)). In
his response brief, Howell never makes any clear argument as to how Chief Deputy Regréfor S
Talton violated his constitutional rights. The closest he coma#tiibuting some objectionable
conduct to either is by arguing that use of force training at the Detention Center wastanne-e
never attributes that lack of training to any actor though. Perhaps he teistigbute that lack of
training to Sheriff Talton or Deputy Chief Rape, but if so, he neveesiaky argument as to why
that should be the case. It is equally plausible that he seeks to attribugekhait training to
Lieutenant Jones, who was responsible for supervising the deputies shift, or Major Holt, who
was the Jail Administrator. Because Howell failed to make any clear argument ag Stewviff
Talton or Chief Deputy Rape should be held liable for violatingdmstitutional rights, the Court
deems those claims abandoned.

The Court now turns to the claims against Lieutenant Jones and Major Atas well
established that liability ih 1983 cases cannot be premised solely upon a theory of respondeat

superior@ Bryant v. Jones, 575 F.3d 1281, 1299 (11th Cir. 2009he standard by which a

supervisor is held liable in her individual capacity for the actions obardinate is extremely

rigorous@Gonzalez v. Reno, 325 F.3d 1228, 1234 (11th Cir. 209S)upervisory liability undet

1983 occurs either when the supervisor personally participates in the alleged tuticoastonduct
or when there is a causal connection between the actions of a supervisingaoifidibé alleged

constitutional deprivatio@Cottone v. Jenne, 326 F.3d 1352, 1360 (11th Cir. 2003). The necessary

causal connection can be established in several Walgen a history of widespread abuse puts the
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responsible supervisor on notice of the need to correct the alleged deprivationfegéladddo s@
Avhen a supervises custom or policy . . . result[s] in deliberate indifference to constitaltright€d
or Avhen facts support an inference that the supervisor directed the subordinates to adtyumtawf
knew that the subordinates would act unlawfully and failed to stop them from da@id S@nternal
quotation marks omittedy. If a plaintiff intends to establish the liability of a supervisory official
based on a history of widespread abuse, he must come forward with evidence oficleptivat
were Aobvious, flagrant, rampant, and of continued duration, rather thiateidaoccurrences®

Bryant, 575 F.3d at 1282300 (quoting Brown v. Crawford, 906 F.2d 667, 671 (11th Cir. 1990)).

Howell argues that Jones and Holt are liable based on their knowledge conteening
Hardliners and the lack of use of force training at the Detention Center. Thus| Hoggehot
appear to argue that either of them personally participated in the unconstitutionat coddacted
their subordinates to act unlawfully. Instead, Howell argues either that Jones andriealivare of
a history of widespread abuse and failed to correct the problem or that tie&spasulted in
deliberate indifference to constitutional rights. Ultimately, neitigument is successful.

Any information that Jones or Holt had concerning the Hardlinerg@leints with specific

officers does not constitute evidence of deprivations that seéreous, flagrant, rampant, and of

13 In Ashcroft v. Igbal, the Supreme Court noted that in the context of section 1983

suitsAhe ternvsupervisory liabilityis a misnomeghecauseéeach Government official, his or her
title notwithstanding, is only liable for his or her own miscond@d29 S. Ct. 1937, 1949 (2009).
The Supreme Couststatement in Igbal suggests that some of the Eleventh &ilantjuage
regarding supervisory liabili§/for instance, the statement_in Gonzalez regaréifige standard

by which a supervisor is held liable in her individual capacity for therecof a subordina@ i€
perhaps no longer technically accurate. Nonetheless, the EleventheCactutl standards for
Asupervisory liabilitygappear to only impose liability on a supervisor for his own misconduct.
Indeed, the Eleventh Circuit has continued to quote its pre-#sipaérvisory liabilitygstandards
after Igbal. _See Bryant, 575 F.3d at 1299.
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continued duratio@ld. The evidence shows two specific prior use of force incidences. In one,
Deputy Law allegedly hit an inmate with a closed fist. The inmate wasjmadnand Deputy Law
was not punished. Lieutenant Jones was present at the time. Durthgra@worporal Baker
allegedly kicked an inmate, and Deputy Chambers allegedly stepped on thesimaekteduring a
struggle to restrain him. First, there is no indication that either oé theg&lents involved an
unconstitutional use of force. Jailers are sometimes called on to use foiepanformance of their
jobs and will often be justified in doing so. In order to prevail orclaisn, Howell needs to come
forward with evidence obviougandAlagrani@onstitutional deprivations. Based on the evidence
in the record, these incidents were neither obvious nor flagrant. Foodiflee even assuming they
were, the history of abuses mus#zmpant and of continued durati@l.wo use of force incidents
against unruly inmates hardly constitufempan@leprivations ofcontinued duratio@Instead,
these werdisolated occurrencegand as such are insufficient to impose liability on Holt or Jones.
Any evidence concerning the Hardliners suffers the same problem&aBsrgeynolds and
King heard Corporal Baker, Deputy Law, or Deputy Chambers use the term sewesaldinsome
time prior to the incident with Howell, Sergeant Reynolds discussed the grouptinthdnes and
King. She testified, however, that her concern with the group was not witlfiaers use of force
in responding to an incident, but in the way they joked or laughed about the incidentatit
Likewise, Sergeant King testified that her concern was not with any particulaf foseeoby any
officer, but instead with the way they talked afterwards. Intsboth sergeants thought that the
manner in which the officers were referring to themselves and disctigsimgork was inappropriate
or unprofessional, but neither sergeant had a problem with the force @ssdneident. Hearing

those concerns would not have made Jones or Holt aware of any obvious anddtaggttoitional
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deprivations that were rampant and of a continued duration.
Howelks deliberate indifference argument based on a lack of training also faildacsal
matter, Deputies Law, Taylor, and Chamshom Howell contends were inadequately traait

attended jailer school and were all P.O.S.T. trained. Cf. Holmes v. Kaic§adl F.3d 1069, 1078

(11th Cir. 2003) (finding that P.O.S.T. training was adequate training on tleetsabprobable
cause and warrantless searches). Also, all of the officers were aware of the DetetéigiSe of
Force Policy. More importantly, in order to establish deliberate ingiiftex on the part of any
supervisor, Howell must show that the supervisor was aw#eeneked to train and/or supervise in a

particular are@andAnade a deliberate choice not to take any ag@@old v. City of Miami, 151

F.3d 1346, 1351 (11th Cir. 1998). Thus, Howell must demongadistory of widespread prior
abusé@hat wouldAput the [supervisors] on notice of the need for improved training or super@si
Id. at 1352 (internal quotation marks omittet)As already discussed, Howell has not come forward
with evidence showing any widespread history of instances of unconstitutiealsive force in the
Detention Center that would have alerted any supervisor to the need for moreotréeihg on
the subject. Accordingly, Howell cannot establish liability on the gfdrieutenant Jones or Major
Holt.*®

E. Official Capacity Claims

Sheriff Talton, Lieutenant Jones, Corporal Baker, and Deputies Chambers and Law al

14 Gold is a municipal liability case, but by all appearances the deliberdteremte

standard for supervisor liability is at least as stringent as the dedibeddference standard for
municipal liability.

15 The Court notes that if it were to consider the same claims against Sheoiff Tal
and Chief Deputy Rape on the merits, it would reach the same result.
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contend that they are entitled to immunity under the BliwvAmendment for sectiol®83 claims
against them in their official capacities.

The Eleventh Amendment provides:

The Judicial power of the United States shall not be construed to extend to any suit in

law or equity, commenced or prosecuted against one of the United States by Citizens

of another State, or by Citizens or Subjects of any Foreign State.
U.S. Const. amend. XI.

An actionfagainst one of the United Staf@eed not necessarily be brought against the State

as named party, but also includesrtain actions against state agents and state instrumenglities.

Regents of the Univ. of Ca. v. Doe, 519 U.S. 425, 429, 117 S. Ct. 900, 903 (4998t against

a governmental officer in his official capacity is the same as a suit againgtrjtitgof which [the]

officer is an agen@McMiillian v. Monroe Cnty., Ala.520 U.S. 781, 785 n.2, 117 S. Ct. 1736 n.2

(1997) (internal quotation marks omitted; alteration in original). iBA@fton, acting in his official

capacity, is an arm of the state. See Mandersv. Lee, 338 F.3d 1304, 1328 (11th Cir. 2003) (en banc)

(holding that the sheriff An his official capacity is an arm of the State, not [the] County, In
establishing use-of-force policy at the jail and in training and diisioip his deputies in that regagl
Because Sheriff Talton is an arm of the state when acting in his official capad#t\ertiitled to
Eleventh Amendment immunity against official capacity claimsrtHermore, under Georgia law,

sheriffs deputies are employees of the sheriff. See Grech v. Clayton Cnty., Ga., 3326,3842

n.32 (11th Cir. 2003) (en banc). Thus, sheriffeputies are entitled to the same Eleventh

Amendment immunity against official capacity claims as tlegifth See Carr v. City of Florence,
Ala., 916 F.2d 1521, 1527 (11th Cir. 1998)dlding that Alabama deputy sheriffs are immune from

suit in their official capacities under the eleventh amendment to the United StatetuGomg@}
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Morgan v. Fulton Cnty. Sher#f Dept, No. 1:05-CV-1576, 2007 WL 18217, at *5 (N.D. Ga. June

21, 2007) AW]hen a sheriff is acting as an arm of the state, his deputies are also entitledkiail
Amendment immunity from suits for money damages in their official dagm@ Accordingly, all
individually named defendants are entitled to Eleventh Amendmeminity for claims against them
in their official capacity?®

E. Claims Against Houston County

AA county is liable under section 1983 only for acts for which [the county] is actuall

responsible@Grech v. Clayton Cnty., Ga., 335 F.3d 1326, 1329 (11th Cir. 2003) (en banc) (internal

guotation marks omitted; alteration in original). Accordingy,county is liable only when the
countys »fficial policy=causes a constitutional violati@ld. A plaintiff can establish a courty
policy by identifying eitheX1) an officially promulgated county policy or (2) an unofficial custom or
practice of the county shown through the repeated acts of a final policymaker for the@\linity
either casef plaintiff (1) must show that the local governmental entity, here tbhatyohas
authority and responsibility over the governmental function in issge(2) must identify those
officials who speak with final policymaking authority for that local govemtalesntity concerning

the act alleged to have caused the particular constitutional violation ir@gdue.

16 As Howell points out, Defendants Rape, Holt, King, ReynoldslofaBlair,

Graham, Johnson, and Askew do not specifically argue they are entitled to Eleventh Amendment
immunity. Although all of those defendants join in the same motion arghthe spporting brief

as Sheriff Talton, the brief only specifically argues that Sheriff Tat@ntitled to Eleventh
Amendment immunity. The brief does, however, state the rule thaffshdeputies are entitled

to the same Eleventh Amendment protection in their official capacities as the 4berd. 77 at

26]. In any event, as explained above, a suit against any of those defendants ificiakir of
capacity is in reality a suit against the State. The State is immunesaasgseated that immunity
through Sheriff Talton. Thus, the Court grants summary judgment as to atluradliv named
defendants for claims brought against them in their official capacities.
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Howell contends that Houston County is subject to municipal liabiltguee either Houston
County or Sheriff Talton, acting as the Cousitgolicymaker, adopted the policies found in the
Houston County Standard Operating Procedures and the Halstmty Detention Facility Policy
and Procedure Manual. He then argues those policies caused the alleged violdborelbs
constitutional rights.

Howells argument fails. To establish Houston Cosntigbility, Howell would have to
demonstrate either that the Standard Operating Procedutébeadetention Facility Policy and
Procedure Manual were either promulgated by the County or by Sheriff Talton agygidic for
Houston County. See Grech, 335 F.3d at 1249 [ocal governmental entity . . . is not liable for
1983 violations except for those policies and customs for which the cotityyhaxs some control
and responsibility® Neither is true here. Houston County is not responsible for dity po
governing the operation of the Houston County Ske@ffice, nor is it responsible for any policy
adopted by Sheriff Talton.

Sheriff Talton is not a policymaker for the county, at least for the purpestadfiishing the
policies governing the Detention Center. Instead, he is an arm of the State oaGheokdanders,
the Eleventh Circuit took up the question of whether a shefdhisirm of the Staten establishing
force policy at the jail and in training and disciplining his deputi¢sahregard@338 F.3d at 1319.
After engaging in an exhaustive analysis of Georgia law, the court concludéthé¢tstieriff wears a
>state hatwhen he creates and implements force policy in th@jlll. Because Sheriff Talton is
operating as a state actor in setting and enforcing use of force procedures at the O&tettiQn
Houston County cannot be held liable for any constitutional violaatiegedly caused by those

policies. _See Powell v. Barrett, 496 F.3d 1288, 1319 (11th Cir. 280dJ (lecision today that
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[the]Sheriff acts as an arm of the State forecloses Plawatiffsiment that the County can be held
liable under 1983 based on its control of the strip search policies at the Jail. Asweysty
explained, the Sheriffs do not act as policymakers for the County when peddheiinfunction of

maintaining security at the J&). revd on other grounds by 541 F.3d 1298 (11th Cir. 2008) (en

banc).

Even if Houston County cannot be held responsible for the policies adnp&heriff Talton
because he is a state actor, Howell argues therit asjsty question as to whether the policies in
guestion were Sheriff Taltenpolicies or the Counsypolicies. Howell points to statements made by
Talton during his deposition that he was familiar with and apprdweegdlicies and argues that those
statements support the inference that the policies were promulgated by HOaatay. Sheriff
Taltorrs statements, however, support no such inference. Sheriff Talton deateththat Houston
County was responsible for creating those policies. Moreover, Georgiackatedithat it could
never be the case Detention Cemst&tandard Operating Procedures and Policy and Procedure
Manual were promulgated by the County and simply approved by Sheriff Talto&hatifés Office
As a separate and independent office from both [the] County and itswgpgvbody. . . . Indeed,
Georgias Constitution precludes [the] County from having any control oweslieriffs office @
Manders, 338 F.3d at 1319. Ultimately, there is no evidence that Houston County crdated an
promulgated these policies that would govern shedéputies at the Detention Center, nor by all
appearances would it have been legally permissible for it to do so.

G. Claims Against Houston County Shesifbepartment

Howelks claims against the Houston County Sheriffepartment must be dismissed because

the Sheriffs Department is not an entity which is capable of being sued. ljpamped party is
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neither an individual nor a corporation, then its capacity to be sued is meidAoy the law of the
state where the court is locat@fed. R. Civ. P. 17(b)(3). The State of Georgia recognizes three
legal entities capable of being sug&d:) natural persons; (2) an artificial person (a corporation); and

(3) such quasi-artificial persons as the law recognizes as being capaldg@&sargia Insurers

Insolvency Pool v. Elbert Cnty., 258 Ga. 317, 318 (1988). The Court can find no Gaargia |

authority holding that a shersf department is a corporation or a quasi-artificial capableind be
sued. Thus, the Court concludes that the Houston County ShBafbartment is not capable of

being sued and must be dismissed. See Dean v. Barber, 951 F.2d 1210, 1214 (11th Cir. 1992)

(ASherifts departments and police departments are not usually considered legal entitiesasubject t

suit.@

H. State Law Claims

Sheriff Talton, Major Holt, Deputy Chief Rape, Sergeant King, Sergeant Rey@Golg®ral
Blair, Deputies Taylor, Deputy Graham, Deputy Johnson, and Deputy Askew all reqidbeth
Court not exercise its supplemental jurisdiction over Hesvgtiate law claims against them. Because
the Court has not dismissed all claims over which it has original juresdithe Court will continue
to exercise supplemental jurisdiction over the state law claims. See 28 'UIS&7.(c). In doing
so, the Court will apply the arguments made by Lieutenans,JQueporal Baker, Deputy Law, and
Deputy Chambers regarding immunity under state law to the statddsms @gainst the other
defendants as well. As Howell points out, the other defendants advanaeguneent along that
front. Nonetheless, Howell clearly had the chance to respond to argumetts pwatter in
responding to the summary judgment motion filed by Jones, Baker, LawCleambers. The

immunity arguments apply in the same fashion to all defendants;ithtige interest of judicial
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economy the Court will apply the immunity arguments to all defendants.
1. Sovereign Immunity for Official Capacity Claims
ASovereign, or governmental, immunity protects governmentaébdohm legal actio@

Banks v. Happoldt, 271 Ga. App. 146, 146 (Ga. App. 2004). imhminity extends to public

employees sued in their official capacities. Id. Howell has not come forward wivideyce or
authority to establish that the State has waived its sovereign imrfaurtibe claims he raises in this
suit. See id. at 14&%overeign immunity is not an affirmative defense that must be establistiex!
party seeking its protection. Instead, immunity from suit is a privilegetla® waiver must be
established by the party seeking to benefit from the wé&eternal quotation marks omitted)).
Accordingly, the Court finds that all individually namededelants are entitled to sovereign immunity
for any state law claims raised against them in their official capacities.
2. Official Immunity for Individual Capacity Claims

The State of Georgia also recognizes a second, more limited imrfamaiaims brought
against public employees in their individual capacities.

Qualified immunity protects individual public agents from personailitia for

discretionary actions taken within the scope of their official authaaitg done

without wilfulness, malice, or corruption. Under Georgia lavpualic officer or

employee may be personally liable only for ministerial acts neghgpetformed or

acts performed with malice or an intent to injure.
Id. (internal quotation marks omitted). Georgia courts have explained feeemlie between
ministerial and discretionary acts as follows:

A ministerial act is commonly one that is simple, absolute, and definite, atgleg u

conditions admitted or proved to exist, and requiring merely the execoftia

specific duty. A discretionary act calls for the exercise of personal deldbesatd

judgment, which in turn entails examining the facts, reaching reasoned comg|usi
and acting on them in a way not specifically directed. Procedures or instructions
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adequate to cause an act to become merely ministerial must be so clear atefinite
certain as merely to require the execution of a relatively simple, specific dut

I1d. at 149 (internal quotation marks omitted).

Howell contends that the actions taken by the officers in this case were naingstesi He
has failed, however, to point to any instructions that any officersepeneting under that were so
Klear, definite and certain as merely to require the execution of a relativelg,sspecific duty@®
Id. Indeed, officers will normally be required to exercise thmigment byfexamining the facts,
reaching reasoned conclusions, and acting on them in a way not specifically @regsecf force
situations. _Id. Under normal circumstances, a use of falagy pvill require officers to use their
discretion to assess both the risk an individual presents and the reasonealrledessary to address
the situation. Howell has failed to come forward with any evidenceaituag that this case falls
outside of normal circumstances. Accordingly, the Court finds teabfficers were performing
discretionary acts.

Because the officers were performing discretionary acts, Howell must show thditéns of
were acting with malice or an intent to injure in order to defeat tlmnslof qualified immunity.
The outcome under that standard follows naturally from the Soamtlysis of Howe# section
1983 claims. There, the Court found that there was a question of fact for thetpinylaether
Corporal Baker, Deputy Law, and Deputy Chambers kicked Howell in a malicious and sadistic
attempt to cause him harm. That being the case, there is likewise a juryrgagstiavhether they
acted with the required malice or intent to injure in ordeletieat their claims to qualified immunity
against the state law claims. Accordingly, Baker, Law, and Chambers are not entjuedified

immunity under state law. There is no evidence that any other deferaied with malice or an

56



intent to injure Howell. As a result, all other individually named defetsdare entitled to qualified
immunity under state law for Howsliclaims against them in their individual capacities.

1. Punitive Damages Against Baker, Law, and Chambers

Howell claims that he is entitled to punitive damages under O.C:Gb5A-12-5.1. That
code section provides thgp]unitive damages may be awarded only in such tort actions in which it
is proven by clear and convincing evidence that the defesdarions showed willful misconduct,
malice, fraud, wantonness, oppression, or that entire wanteofubech would raise the presumption
of conscious indifference to consequen@®.C.G.A." 51-12-5.1(b). As to Baker, Law, and
Chambers, the Court has found that there is an issue of fact as to whethatatemdants acted
with the malice or wantonness that would establish a conscious indifferenceséggences. Thus,
Howell may pursue a claim for punitive damages against those defendants. All otheartsfarel
entitled to summary judgment on Howltlaims seeking punitive damages under O.C.G5A.-
12-5.1"

V. CONCLUSION

For the reasons set forth above, the Motion for Summary JudgmenbyilBefendants
Jones, Baker, Law, and Chambers [Doc. 763RANTED-IN-PART andDENIED-IN-PART.

The CourtGRANTS summary judgment in favor of Defendant Jones on all claims against her, in
both her individual and official capacities. The COGRANTS summary judgment in favor of
Defendants Baker, Law, and Chambers on both the federal and state law claighg bgainst

them in their official capacities. The ColENIES summary judgment on HowsllIFourteenth

o The Court notes that the parties have not addressed Eosveitlement to

punitive damages for his section 1983 claims.
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Amendment claims brought under section 1983 against Baker, Law, and Chambensdntdual
capacities. Likewise, the CoDENIES summary judgment on Howslistate law claims brought
against Baker, Law, and Howell in their individual capacities. The CourD&bd ES summary
judgment on Howel claim for punitive damages against Baker, Law, and Chambers. In short,
Howell may pursue his Fourteenth Amendments claims and state law claims, infdugbagitive
damages, against Baker, Law, and Chambers in their individual capacities.

The Motion for Summary Judgment filed by the remaining defendants. [Ddcis

GRANTED.

SO ORDERED this 26th day of August, 2011.

S/ C. Ashley Royal
C. ASHLEY ROYAL, JUDGE
UNITED STATES DISTRICT COURT

bcw
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