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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF GEORGIA
MACON DIVISION
JIMMY WOODARD,
Plaintiff,
V. : No. 5:09-CV-428 (CAR)
WAL-MART STORES EAST, LP, .

Defendant.

ORDER ON PLAINTIFF'S MOTION FOR SANCTIONS AND DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT

This matter comes before the Court for the resolution of severaimasoefendant Wal-
Mart’s Motion for Summary Judgment [Doc. 26], Plaintifithy Woodard’s Motion for Sanctions
[Doc. 48], and Defendant Wal-Mart’'s Motion for Leave to File a SplyrgDoc. 58]. This is
premises liability case based on a trip-anddattident that Plaintiff Woodard suffered in a Wal-
Mart store. The central question is whether Plaintiff Woodard has producestffvidence to
create the necessary genuine issues of material fact as to \WalMhility in order to defeat Wal-
Mart’s Motion for Summary Judgment. The resolution of Plaintiff &rd’s Motion for Sanctions,
in which he seeks sanctions for what he alleges was thatgpoof key evidence by Wal-Mart will
figure prominently in deciding the summary judgment question.

Having considered the spoliation matter, the Court finds both tlaftcitbumstances
surrounding the loss or disappearance of the security videotape of the area o&tlikddlme of
Plaintiff's fall are sufficient to support a jury finding of bad faith onAMart’s part and that the
loss of this videotape is prejudicial to Plaintiff's case. As a result, Hlaiiiotion [Doc. 48] is
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GRANTED-In-PART . As explained below, if this case proceeds to a jury trial, the jury will be
instructed that if it finds that Wal-Mart lost or destroyed the tape dnfah, then there is a
rebuttable presumption that the videotape contained evidence harmful-ddaWain the issue of
whether it had superior knowledge of the hazard. To the extent PlaintifigsriMetjuests sanctions
for Wal-Mart’s failure to retain the specific box of weights Plaintiffpad over, Plaintiff's Motion

is DENIED-in-PART .

The resolution of the Motion for Sanctions dictates that there is a gassire of material
fact to be determined at trial as to the first prong of the premibdgylianalysis — whether Wal-
Mart had actual or constructive knowledge of the hazard. Furthermoeeigiaéso a genuine issue
of material fact as to the second prong — whether Woodard exercised ordieany wdaether any
negligence on his part was the result of actions or conditions WitaliiMart’s control. Thus, Wal-
Mart’s Motion for Summary Judgment [Doc. 26 DENIED.

Wal-Mart also filed a Motion for Leave to File a Sur-reply Brief aghe question of
sanctions [Doc. 58]. That motionE¥ENIED.

|. BACKGROUND

This case concerns a trip-and-fall in a Wal-Mart store. On the night ohtbeveb, 2007,
around 10:30 p.m., Plaintiff Woodard realized that his cell phone was missing. hé/baled his
own number to locate his phone, the voice on the other end confirmed hisosugt he had left
his phone in the automotive department of the Wal-Mart store locateldmison Road in Macon,
Georgia, when he had visited the store two or three hours earlier. Havirggllbsgbhone, Plaintiff
Woodard and his friend Alan Bray made their second trip of the day to tkearstwrder to retrieve
the cell phone.

When they returned to the store, they entered through the general merchaodiaadio
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headed toward the automotive department. As Plaintiff Woodard walked down a maimaiste to
the automotive department, he observed two men that he believed wereawadsivployees
standing roughly forty feet down the main aisle. One of the men raised a cell phoa@imand
inquired whether Plaintiff Woodard was “looking for this?”. The man thgamevalking down the
aisle toward Plaintiff Woodard and Bray, holding the phone in the air.

Plaintiff Woodard continued up the aisle toward the employee with the phone. Alssioe di
he passed two stack basessitioned in the center of the aisle. Plaintiff Woodard met the Wal-Mart
employee with his phone near the third stack base in the aisle. The employee gaie Plaint
Woodard his phone as Woodard neared the far end of the third stack base.

What happened next is a matter of some dispute. According to Woodardeedieing his
phone, he turned to the right, intending to pass across the third atacirid return to the front of
the store using the opposite side of the main aisle. As he took a step, he stibigat foiot on
a box weights that was on the floor against the stack base. As a result, he felfflcarth
According to Alan Bray, after Woodard got his phone from the employeed&vdand Bray turned
and began to walk back down the aisle toward the front of the store. As tkeg@alvn the aisle,
Woodard told Bray to move out of the way to allow an employee coming denaisle behind
them to pass through. As they stepped out of the aisle, Woodard fell. Bnagtdictually see
Woodard fall; instead, he heard a noise and saw Woodard on the floor. Bray then sa@f a box
weights on the floor against the stack base. The parties agree that there was a bbksodwthg

floor against the stack base and that the box was roughly six inchea fughand a half wide, and

! A stack base is apparently the retail industry term for a rectangular merehandis
display commonly found in the middle of the wide main aisles of a retail storasweckval-
Mart store.



four to five feet long.

Given that Plaintiff Woodard was only in the store for a brief periddr@ before his fall,
he has no personal knowledge on the circumstances leading up to his falhartes own actions.
He concedes that he has no personal knowledge of how long the box wasl@or thedr to his
fall or of how the box arrived at its fateful destination. He also condbdese has no personal
knowledge of whether Wal-Mart knew that the box was on the floor beéotepiped on it. That
is to say, although he interacted with several Wal-Mart employssrshi fall, none of them ever
stated that they knew the box was there, or how it got there, or how long it had been there.

One of the Wal-Mart employees that Woodard interacted with that night was Kenyatt
Salazar, the assistant manager on duty at the time. Salazar spoke with WoodaralyaaiteBr
Woodard’s fall and then filled out an incident report, which sienited to Claims Management,
Inc. ("CMI”), Wal-Mart’s claims handling agent.

Within the next day or two after the fall, Glendon Bedeau, the AssetcHoot€oordinator
for the store at that time, reviewed the security camera footage from thefdheafall. In his
deposition Bedeau stated that the video showed two customers walking up the actiort #flay, bu
when they went between the stack bases, nothing else was visible. He stated thlat met see
any fall because it was alleged to have happened between two stack bases. When aséipd if the t
showed the floor around the stack base, he stated that the top and the side ckthasstavas
visible, but that the area between the stack bases was not. He further statedithabhsee the
box that Plaintiff Woodard tripped over on the tape. He saved thenefemdion of the tape to be
sent to CMI. [Se@enerallyDoc. 37].

Two days after the incident, on November 7, 2007, Wanda Adams, an adjuster for CMI
assigned to the incident, requested any video of the area of the fall. On April 28, 2008 hisefore
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suit was filed, counsel for Plaintiff Woodard spoke to Adams regarding pilee tAdams advised
counsel that she could not release the video, but that it would have talbegaohrough discovery
during litigation. According to her declaration, Adams had not viewed the tapbyséral-Mart
at that time. [SegenerallyDoc. 56 Exh. B].

Some time after April 28, 2008, Adams viewed the tape in her possession. Agdtorakan
declaration, she learned at that point that the tape in her possession wasajo tf the area of
Plaintiff Woodard'’s fall. Instead, the tape was of an entirely diffareident involving a customer
named Donald Willams. Adams asked Wal-Mart to resend the video iofifPM/oodard’s
accident, but by that time the video hard drives had been changedl.[See

According to Adams’s declaration, she does not know what happened to the vitearett
at the time of Plaintiff Woodard’s accident that Bedeau viewed and saved to be €&t She
does not know whether it was ever sent by the store, whether it was shipped iycomediether
it was mislabeled or misfiled at the store or at CMI. She states that slevéabaen in possession
of any video of Plaintiff Woodard’s accident, nor has she ever seen any vidlamaff Woodard's
accident. She further states that she did not intentionally lose, destrogptace the video. For
his part, Bedeau also states that he does not know whether the tape was mailed incorrectly o
mislabeled or misfiled at CMI or the store, but professes that he didtentionally lose, destroy,
or misplace the video.

On October 15, 2009, Plaintiff Woodard filed suit against Wal-Mart in the Stateé Gour
Bibb County, Georgia. Woodard alleged that his fall caused injuries to his cepizaltat
resulted in physical pain and that caused him to incur medical expenses and lost wages. On

December 17, 2009, Wal-Mart removed the action to this Court based on digésityenship



jurisdiction?

After the close of discovery, the parties filed a number of motigvel-Mart filed a Motion
for Summary Judgment [Doc. 26], and two Motions imibhe regarding Woodard’s expert
testimony [Docs. 27 and 28]. In addition to responding to those moti@mstifP{Voodard also
filed a Motion for Sanctions seeking spoliation sanctions based on shefltd® videotape of his
fall [Doc. 48]. Atfter full briefing on the Motion for Sanctions, Wal-ieequested leave to file a
sur-reply brief regarding the issue [Doc. 58]. In this Order, the Calirhddress Wal-Mart’s
Motion for Summary Judgment [Doc. 26], Woodard’s Motion for Sanctibes [ 48], and Wal-
Mart’s Motion for Leave to File a Sur-reply [Doc. 58].

II. LEGAL STANDARD

Motions for summary judgment in federal courts are governed by the FedEsbRGivil
Procedure. Summary judgment must be granted if “there is no genuine dispute as ateaal/ m
fact and the movant is entitled to judgment as a matter of law.” Fed. R. Gg(d);_see also

Celotex Corp. v. Catretd77 U.S. 317, 322, 106 S. Ct. 2548 (1986); Johnson v. Cliftbf.3d

1087, 1090 (11th Cir.1996). Not all factual disputes render summary judgment inappropsate; onl
a genuine issue of material fact will defeat a propemdpsrted motion for summary judgment. See

Anderson v. Liberty Lobby, Inc477 U.S. 242, 247-48, 106 S. Ct. 2505 (1986). This means that

summary judgment may be granted if there is insufficient evidence for a reasomaltereturn

a verdict for the nonmoving party or, in other words, if reasonablésnsinuld not differ as to the

2 At that time, Woodard had joined Damon Manning, a Georgia resident, as a

defendant. Woodard sought to have the case remanded to state court based on a latdt®f comp
diversity. In response, Wal-Mart argued that Woodard had fraudulently joiaadihg to

defeat diversity jurisdiction. The Court found that Woodard had fraudulemdjdlanning.
Accordingly, the Court dismissed Manning as a defendant and denied Woodard'’s tdotion
Remand. [Doc. 12].



verdict. Sead. at 249-52.
In reviewing a motion for summary judgment, the court must view the evidenceland al
justifiable inferences in the light most favorable to the nonmoving gartyhe court may not make

credibility determinations or weigh the evidence. Beat 254-55; see aldReeves v. Sanderson

Plumbing Prods., Inc530 U.S. 133, 150, 120 S. Ct. 2097 (2000). The moving party “always bears

the initial responsibility of informing the district court of the basisif®ermotion, and identifying
those portions of the pleadings, depositions, answers to interrogatoriesgaigsions on file,
together with the affidavits, if any, which it believes demonstrate tlenedf a genuine issue of

material fact” and that entitle it to a judgment as a matter of law. Cetbt@}XJ.S. at 323 (internal

guotation marks omitted).

If the moving party discharges this burden, the burden then shifts to the nogrpaxty
to go beyond the pleadings and present specific evidence showing that there is a gewudie iss
material fact (i.e., evidence that would support a jury verdict) or thatalmgrparty is not entitled

to a judgment as a matter of law. $e&el. R. Civ. P. 56(e); see aBelotex 477 U.S. at 324-26.

This evidence must consist of more than mere conclusory allegationgabcdaclusions._ See

Avirgan v. Hull 932 F.2d 1572, 1577 (11th Cir.1991). Ultimately, summary judgment must be

entered where “the nonmoving party has failed to make a sufficientrghowan essential element

of [his] case with respect to which [he] has the burden of proof.” Celd7&xU.S. at 323.

[ll. DISCUSSION
Under Georgia law, owners and occupiers of land must exercise ordinary care in keeping
their premises safe for invitees. O.C.G.A. § 51-3-1. In orderaapin a premises liability
case, a plaintiff must demonstrate “(1) that the defendant had actual or constructileglgeo
of the foreign substance and (2) that the plaintiff was without knowledge aflikasce or for

7



some reason attributable to the defendant was prevented from discoveringitjme fore

substance.”_Alterman Foods, Inc. v. Lig@46 Ga. 620, 623 (1980); see ambinson v.

Kroger Co, 268 Ga. 735, 736 (1997).

In American Multi-Cinema Inc. v. Browr285 Ga. 442 (2009), the Georgia Supreme

Court expanded on the burden of production scheme that courts must apply at theysummar
judgment phase in premises ll&y cases. In order to saessfully oppose a motion for
summary judgment, “a plaintiff must come forward with evidence that, viewed indsie m
favorable light, would enable a rational trier of fact to find that the deferithd actual or
constructive knowledge of the hazard.” &i.444-45. If the plaintiff produces such evidence,
“the burden of production shifts to the defendant to produce evidence that th& plaijotiy

was caused by his or her own voluntary negligence (intentional disregard of a ksigvam r
causal negligence (failure to exercise ordinary care for one’s personal safétygt 445. Once
the defendant discharges that burden, “the burden of production shifts haekptaintiff to

come forward with evidence that creates a genuine dispute of fact on the question ofyotuntar
causal negligence by the plaintiff or tends to show that any such negligertsdrigem the
defendant’s own actions or conditions under the defendant’s control.” Id.

The Georgia Supreme Court has also cautioned that “the ‘routine’ issues of premises
liability, i.e., the negligence of the defendant and the plaintiff, anglénetiff's lack of ordinary
care for personal safety are generally not susceptible of summary judgment, aotiaty
judgment is granted only when the evidence is plain, palpable, and undisputed.” Rd&@son
Ga. at 748.

A. Wal-Mart’s Actual or Constructive Knowledge of the Hazard

In order to defeat a motion for summary judgment, the plaintiff must produce evidence
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demonstrating that the defendant had actual or constructive knowledge of the hazaed, Krog
268 Ga. at 737. “Constructive knowledge may be proved in two ways: by showing that an
employee of the defendant was present in the immediate area doh@asily have seen the
substance and removed it; or by showing that the substance was on the fuzhfa time that

it would have been discovered and removed had the proprietor exercised reasonable care in

inspecting the premises.” Roberson v. Winn-Dixie Atlanta, 7 Ga. App. 825, 825-26

(2001).

Woodard contends that he can establish a question of fact as to Wal-Mart’s actual or
constructive knowledge of the hazard through three avenues: (1) the presence of Wal-Mart
employees in the area prior to his fall, (2) the nature of the hazard itse{B)awal-Mart’s loss
of the videotape of the area at the time of his’'féls set forth below, the loss of the videotape
is sufficient to create an issue of material fact as to whether Wal-Mart had aataaktructive
knowledge of the hazard. Because the loss of the videotape alone is sufficient to defeat the
motion for summary judgment, the Couritlwot address Woodard’s two other contentions.

Woodard contends that Wal-Mart should be sanctioned for the loss, ®tesns it,
destruction, of the videotape of the area at the time of his fall. He contends thas tbiethe
tape has prejudiced his case because it would be significant and important evidence of Wal-
Mart’s knowledge of the hazard. He also contends that Wal-Mart acted in bad fasihgrthe

videotape. Woodard requests that the Court enter an order preventing Wal-Martsoimags

3 Woodard pursued his arguments regarding spoliation of the videotape both in his

Response to Wal-Mart’'s summary judgment motion and in the separatsmNotSanctions.
This portion of the Order will be predominantly aimed at Woodard’'s Mdtio Sanctions. At
the conclusion of this section, the Court will explain how its dispasof the Motion for
Sanctions affects the summary judgment inquiry.
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defenses regarding lack of knowledge, reasonable inspection procedures, or Wootlagelte fai
exercise ordinary care. In the alternative, Woodard requests an adverse inferest&\&dain
Mart based on the loss of the videotape.

A court’s power to impose sanctions for spoliation flows from itereht power to

manage its affairs and achieve an orderly and expeditious dispaditases._Flury v. Daimler

Chrysler Corp.427 F.3d 939, 944 (11th Cir. 2005). Sanctions function to prevent unfair
prejudice to litigants and to ensure the integrity of the discovery process. Id.

In diversity suits, federal laws govern the imposition of spoliationtssnsc 1d. The
Eleventh Circuit has not set forth specific guidelines governing spaliaéinctions. In Flury
also a diversity case based on Georgia law, the Eleventh Circuit noted that Georgia law on
spoliation was “wholly consistent with federal spoliation principldd. Accordingly, the
court’s analysis in that case was informed by the factors relevant to gpodiatictions under
Georgia law._Id.Those factors are: “(1) whether the [opposing party] was prejudiced as a result
of the destruction of the evidence; (2) whether the prejudice could be cured; (3) the practical
importance of the evidence; (4) whether the [party] acted in good or bad faith)dahd (
potential for abuse if expert testimony about the evidence was not excfuded.”

Bridgestone/Firestone N. Am. Tire, LLC v. Campp8&i4 S.E.2d 923, 926 (Ga. Ct. App. 2002).

“As sanctions for spoliation, courts may impose the following: (1) désthef the case; (2)
exclusion of expert testimony; or (3) a jury instruction on spoliatfcevidence which raises a

presumption against the spoliator.” Flu#27 F.3d at 945.

4 The fifth factor is more suited to a products liability case, where one sitié mig

seek to introduce expert testimony about an allegedly defective product that was lost or
destroyed before the other side could inspect it. In a premises liabitystas$ as this one, the
factor is largely irrelevant.
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The Eleventh Circuit described Georgia spoliation law as “wholly consistdtht
federal spoliation principles in FluryThat statement, however, is in tension with other Eleventh
Circuit spoliation cases. Although the Eleventh Circuit has not enumerated gpediagon
guidelines, it has previously expressed the need for a finding of babdé&tte imposing

spoliation sanctions. Bashir v. Amtrakl9 F.3d 929, 931 (11th Cir. 1997) (“In this circuit, an

adverse inference is drawn from a party’s failure to preserve evidence only wheseiheeatf

that evidence is predicated on bad faith.”); @lse United States of America v. Lanzadxo. 09-

14535, slip op. at 19 (11th Cir. May 4, 2011) (assuming that spoliation appliesrmrelccase
and stating that “[a]n ‘adverse inference instruction’ is proper in civil cabeee a party has
failed to preserve evidence and there is a showing of bad faith in doing so” (citing)Bas
Bashir, the court stated that “[m]ere negligence in losing or destroying the recoadsisaugh
for an adverse inference, as it does not sustain an inference of consciotianesalocase.”
119 F.3d at 931 (internal quotation marks omitted).

On the other hand, the Georgia principles that the court approved irapphggr to treat
bad faith as only one factor, and not a requirement for imposing spolatictions._See
Bridgestone574 S.E.2d at 927 (noting that “malice may not always be required before a trial
court determines” that sanctions are appropriate and directing trial courts to “nedggree of
the spoliator’s culpability against the prejudice to the oppoanty’). To be sure, Flurizeld
thatdismissal was only appropriate “where there is a showing of bad faith and where lesser
sanctions will not suffice.”427 F.3d at 944. Moreover, the court necessarily found that bad
faith existed in that case because it held that dismissal of the plaintiff's catieevegpropriate
sanction._ldat 944-45. Nevertheless, the court’s statement in BhatyGeorgia law was
“wholly consistent” with federal spoliation principles might be reaahaly that bad faith is
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only a factor and not a requirement when imposing spoliation sanctiorat4east sanctions
less harsh than dismissal. At least one district court has read the Elevenit'sGiratement in
Flury to downgrade bad faith from a requirement to a factor to be considere&rdsaev.
Chertoff 563 F. Supp. 2d 1372, 1381 (S.D. Ga. 2008).

Seizing on FluryPlaintiff urges that a finding of bad faith is not a prerequisite for
imposing spoliation sanctions, but instead only a factor to be evedid The Court disagrees
with that proposition and declines to read Flasyhaving removed the bad faith requirement.
Under_Bashiran adverse inference can only be drawn “when the absence of . . . evidence is
predicated on bad faith.” 119 F.3d at 931. To the extent that ¢fleayes a conflicting line of
authority where bad faith is only a factor to be considered, the Court must foéddaw set

down in Bashitbecause it is the earlier authority. $eaelker v. Mortham158 F.3d 1177, 1188

(holding that when lines of circuit authority conflict, courts should loothe line containing the
earliest case). This rule is a natural extension of the prior panel rule, under whiespane
“bound by the holdings of earlier panels unless and until they are clearlylegiegnbancor by

the Supreme Court.”_Gandara v. Benn®&#8 F.3d 823, 829 (11th Cir. 2008). Federal law

governs the imposition of spoliation sanctions in federal courty,F@7 F.3d at 944. The
Eleventh Circuit expressed the relevant statement of federal law in,Bashihis Court will
continue to follow it.

Having resolved that matter, the Court now turns to the question ofevisatictions are
appropriate in this case. As_in Flutlie Georgia law factors found_in Bridgestavit inform

the analysis, but consistent with Basbiad faith will be a requirement and not simply a factor.

5 The rule in Bashiwas in fact taken from Vick v. Texas Employment Comm’'n

514 F.2d 734 (5th Cir. 1975), so the bad faith requirement even predatestBalhir
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The first three Bridgestorfactors support the imposition of sanctions in this case. The
loss of the videotape will likely prejudice Plaintiff Woodard in provirggdase. One of the key
hurdles that Plaintiff faces is proving that Wal-Mart had superior knowledpe ¢lazard. Such

knowledge might be actual or constructive. Alterman Foods, Inc. v. | ®¥hS.E.2d 327, 330

(Ga. 1980). Constructive knowledge can be shown through proof that the hazard was on the
floor a sufficient length of time for knowledge of it to be imputed to thendefet. _Id. The
video would certainly be relevant to whether Wal-Mart had actual or consérikciowledge of

the hazard. Video of the area in the time leading up to Plaintiff's fall could have shawvn wh

placed the box of weights against the stack base and wherBa¥eg v. Hakiel Indus., In¢.

647 S.E.2d 29, 30 (Ga. 2007) (holding spoliation sanction should have been applied when a
destroyed videotape could have contained evidence relevant to critical issue iffftzine).

On the other hand, if the video did not show the box of weights being placed agastsicth
base, then it would support the inference that the weights had been present forla leagth

of the recording.

The prejudice to Woodard’s case can be addressed to some degree by the testimony of
Bedeau and Wal-Mart employee Christopher Walton. As already described, Bedeau viewed the
missing tape. In his deposition and again through a declaration, Bedeau stated that he @id not se
the actual fall on the video, that he could not see the box on the video, and that the vidéo did n
show the floor where the fall occurred. Walton stated in his deposition, andldaifeed in a

declaration, that he walked by the area of the fall fifteen to twenty minutes priw fallf that

6 In his Rule 30(b)(6) deposition for Wal-Mart, Store Manager Manneigdtthat
he believed when reviewing video of an incident the video should be reviewediomour
before the incident, [Se@oc. 39 at 25-26].
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there was no box of weights on the floor at that time, and that he would haxeeteamy box
of weights on the floor had there been one. [Doc. 26-3; Doc. 36]. Wal-Mart corttandlsis
testimony serves as such a strong cure for the missing tape that thereegidiogpto Plaintiff.

The Court disagrees. Certainly Bedeau’s and Walton’s testimilibe relevant, but it
hardly works a complete cure to the loss of the videotape. Walton’s staterlyeges to the
condition of the area in a brief moment prior to the fall as he walked througtethe &ne only
two things that Bedeau states with certainty during his depositioatighin video did not show
the actual fall and that the box of weights could not be seen between the two stack blases o
video. Of course, the video might have showed any other number of thingstetea
premises liability case that Bedeau might not have taken note of at thnitiee absence of
the video itself, Plaintiff is left to draw out anything else the viagght have showed through
the testimony of an individual who may not have known the significance of whedshe
viewing, and who is being asked to recall the contents of that video three to four yedreatfter
fact. Plaintiff will be able to test the credibility of Bedeau and Walton la@ddcuracy and
consistency of their testimony to some degree through cross examinatitime bask is
rendered much more difficult without the video. Their testimony may atlkegome of the
prejudice to Plaintiff, but certainly not all of it.

The first two factors in turn speak to the practical significance of the videotape. The
videotape is the most likely source of information as to how the box of weiging s way to
the floor between the stack bases and how long it had been residing there whién Plaint
Woodard tripped on it. Whether what it showed would be helpful ioti#fles not certain, but
it would certainly speak to those issues. Without it, Plaintiff ig¢éeplumb the depths of the
recollections of two Wal-Mart employees in an attempt to establish eftbievse facts. The
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videotape is definitely significant.

The question of whether Wal-Mart acted in bad faith in losing ora@st) the video is
not so clear. Wal-Mart’s explanation for the disappearance of the tape is one ateramver
honest mistake. Bedeau and Wanda Adams both speculate that the tape was mailedyincorrectl
or mislabeled or misfiled at the store or at CMI. Bedeau states that he saveevdnd rel
portions of the tape to be sent to CMI. Adams is certain that the tape veasmiaer
possession. Both are clear in their contentions that they did not intdytioss, destroy, or
misplace the video. Nonetheless, the videotape is nowhere to be found.

In short, although Bedeau and Adams speculate as to what may have happened to the
videotape, the disappearance of the videotape is unexplained. The question then is whether the
circumstances of the disappearance of the videotape are sufficient to support an inferathce of b
faith. The Eleventh Circuit spoke to this question in Bas¥tich was a wrongful death case
based on a train collision. There, the plaintiff sought an adversennéebased on the loss of a
speed recorder tape which continuously documented the train’s speed. Two withesdesastat
deposition and an affidavit that the train was traveling ten miles@anumder the speed limit at
the time of the collision119 F.3d at 931-32. Their testimony in that regard matched statements
they had given to the train’s conductor and a police officer subsequent to the accidant. Id.
932. At the time they gave statements to the conductor and the police officer both witnesse
knew that the train’s speed was being documented by the speed recorddeither witness
had any control over the speed recorder tape or had any contact with anyone who had contro
over the speed recorder tape. Wainst this evidence, the plaintiff produced no direct
evidence of bad faith or tampering._ Ith light of those circumstances, the Eleventh Circuit
found that it “need not decide whether a wholly unexplained loss of evidence mightrin othe
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circumstances warrant an inference of bad faith and thus an adverse inference,” because an
adverse inference was not warranted under those particular facts dding so, the court

distinguished the case of Stanton v. National Railroad Passengey &® . Supp. 1524 (M.D.

Ala. 1994). In that case, only one witness testified, his testimony was theditheds traveling
one mile an hour under the speed limit at the timeatl®32-33. The court described Starasn

presenting a situation where it was unclear that the defendant railroad in that caselhad “s

strong evidence” in its favor as did the defendant in Bagtirat 933.

The evidence in Wal-Mart’s favor is not so strong as it was for the defenddashir
Here, as in StantoiwWal-Mart has the testimony of only one witness as to the contents of the
videotape, Glendon Bedeau. Christopher Walton’s testimony jgambtularly corroborative of
Bedeau’s testimony. Walton states that he did not see the box of weights beevaekh
bases fifteen to twenty minutes before the fall, but Bedeau's testimsinyply that he could
not see the box of weights at all — even when it admittedly was there at the time ofthe fall
because of the stack base. Moreover, Bedeau'’s statements as to the contents of the tape were
given at a time after the tape was already lost, unlike the witnesses in\Basiyave
statements as to the contents of the missing tape at a time whegligesdait was still in
existence. Furthermore, unlike the witnesses in BaBhaoleau had the opportunity to tamper
with or lose the videotape. It is unclear whether it was his job to actually mailldeape, and
if so, whether he actually mailed the tape or delegated that responsibditmeone else.
Nevertheless, it is undisputed that Bedeau was responsible for reviewing the tapergnihsavi
relevant portions to send to CMI, and that in that capacity he had physicall adhe tape for
a time. There is no evidence that Bedeau had a strong personal motive for losidgdtapei
i.e., that he faced any personal repercussions if the tape showed evidence of Vdialkliyt
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for the fall. On the other hand, Wal-Mart, his employer, facedithabthe videotape showed
evidence demonstrating Wal-Mart’s superior knowledge of the hazard.

On balance, the circumstances of the disappearance of the videotape are sufficient to
support an inference of bad faith and to justify putting the issue to theByrigs own
admission, Wal-Mart’s policies comprehend the need to evaluate and rgtaidentape
evidence of a trip-and-fall incident and then forward it to CMI. In that processidé&otape
disappeared, and Wal-Mart has offered only speculation as to how that occurreldlarfzdn
offer the testimony of only one person, Bedeau, as to the contents of that tape. Bmslewaer, h
is also the primary person with the opportunity to alter or lose the tape, atdtbiments as to
its contents were given at a time when the tape was already lost.

Given that a question of fact remains as to whether Wal-Mart lost or dektheye
videotape in bad faith, the appropriate sanction in this case is a jury imstroctspoliation. If
this case proceeds to trial, the juryl e instructed that if it finds that Wal-Mart lost or
destroyed the videotape in bad faith, then the loss of the videotape gives risbutbadles
presumption that it contained evidence harmful to Wal-Mart on the issue dfevhgal-Mart
had actual or constructive knowledge of the hazard. The parties should provide suggested

instructions to that effect when the time corhes.

! Woodard also claims that Wal-Mart spoliated evidence when it did not preserve

the box of weight he tripped over. No sanctions are necessary faviavtéd- failure to retain

the box. There is no allegation that the box was defective or special in any way. There are
pictures of the box next to the stack base. Multiple witnesses, includinilavaémployees,
Woodard, and Alan Bray can testify as to the size and heft of the box. Their deposition
testimony is in general agreement in that regard. If either party beli@vphyical presence of

a box is necessary at trial, the parties can produce a mutually agreeable exemplar to be used.
Given the ample evidence concerning the size and heft of the box and the fact that there is
nothing inherently special about that particular box for purposes of tleis\Wad-Mart’s failure

to retain the box does not raise any inference of bad faith, nor doesits@lbause any
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The Court now turns briefly to Wal-Mart’s Motion for Leave to Rl&ur-reply Brief on
this matter. Wal-Mart requests leave to file a sur-reply in orderdeasl what it characterizes
as Plaintiff's contention, made in support of his motion for sancttbas Wanda Adams
indicated in a conversation with Plaintiff's counsel that she had the videotape omassbf
the time of their conversation on April 28, 2008. Wal-Mart also seeks to depogéfBlai
counsel in relation to this matter.

The Court has not relied on Plaintiff's vague contention that Wanda Adahtbéha
videotape of Plaintiff's fall in her possession of April 28, 2008, but therolodestroyed it so
that it could not be turned over in discovery. Plaintiffs motion focsans is due to be
granted, at least to the extent set forth above, even in that absence of that arjloneover,
Plaintiff's argument on this score is not well founded. Plaintiff appears svédhat
underlining the word “the” in the sentence stating that Adams told Plaintifilssedthat she
had “the videotape” somehow renders that statement contradictory to Adams’ataecthat
she has never seen, nor does she currently have in her possession, theevadddgatiff's
fall. That is simply not true. Adams readily admits that sheahadieotape in her possession on
April 28, 2008, that was associated with Plaintiff's file. Thus, it would have beealgntir
reasonable for her to state that she had the videotape. Plaintiff does not caitehd dtated
that she had watched the videotape at that point. Until she watched it, she had no reason to
believe that it was anything other than the videotape associated with Pidfialliff Thus, her
statement to Plaintiff's counsel that she had the videotape as of April 28, 2008, is not

contradictory to the statement in her declaration that when she viewed the videotapdirfsir th

particular prejudice to Woodard.
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time at some point after that conversation, she realized it was not the tapatdf$fall.

The Court does not require a sur-reply brief on that point of comenlt is quite
capable of dismissing Plaintiffs extremely tenuous argument on its ountheffmore, deposing
Plaintiff's counsel on this matter will only needlessly increase the time andynspent on this
case and greatly confuse the progress of this case going forward. The deposition is not
necessary.

In sum, Plaintiff's Motion for Sanctions [Doc. 48]&RANTED-in-PART and
DENIED-in-PART . If this case proceeds to trial, the juryl e instructed to consider whether
Wal-Mart destroyed or lost the videotape in bad faith. It will furthans&gucted that if it finds
bad faith, then there is a rebuttable presumption that the videotape containeceevatenful to
Wal-Mart on the issue of whether it had actual or constructive knowledge of thd.halar
sanctions are warranted, however, for Wal-Mart’s failure tarréi@ box of weights Plaintiff
tripped over. Finally, Defendant’s Motion for Leave to File a SptyrBrief [Doc. 58] is
DENIED.

As promised, the Court now turns to the effect of its disposition of theoWir
Sanctions on Wal-Mart’s Motion for Summary Judgment. As should be cieatlie
preceding discussion, whether Wal-Mart lost or destroyed the videotape in basl datissue
of fact for the jury, and resolution of the question in Woodard'srfaxauld result in a
rebuttable presumption that the videotape contained evidence harmful to WalrMke issue
of whether it had actual or constructive knowledge of the hazard. In short, therssiseaafi
fact as to whether Wal-Mart had actual or constructive knowledge of the hazard.

Wal-Mart invokes what it terms the “Fifteen Minute Rule” in one final arguneent t
attempt to establish as a matter of law that it did not have actual or ctimstkmowledge of
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the risk. In_Mazur v. Food Giant, Ind83 Ga. App. 453, 454 (1987), the Georgia Court of

Appeals stated that if “it appears a foreign object had not been present for more than 10 to 15
minutes, the allegations show no actionable negligence on thef plagtproprietor in failing to
discover it.” The court upheld summary judgment in favor of the defendant in teatitéesast

on the theory of constructive knowledge of the hazard, when the undisputed evidence showed
that the store manager and another employee walked by the location of the faliftearto f
minutes prior to the accident and saw no foreign objects on the flooat 483-54. The court

applied the rule again in Mallory v. Pigaly Wiggly Southern, ,I800 Ga. App. 428, 430 (1991),

where the undisputed evidence showed that an employee swept the floor in the area of the
accident five minutes before the fall and saw no foreign objects on the @iber cases are to

the same effect. S&mith v. Winn-Dixie Atlanta, In¢.203 Ga. App. 565 (1992) (summary

judgment granted in favor of defendant when assistant manager had visuallyethspeation
of accident ten to fifteen minutes prior to fall and found no foreign subst rsonv.

Winn-Dixie Atlanta, Inc, 247 Ga. App. 825, 826 (2001) (summary judgment granted in favor of

defendant when employee inspected the floor fiteen minutes before the accident and saw no
foreign substance).

Wal-Mart contends that the same result should follow in this case becauséitsn
associates, Christopher Walton, inspected the area of Woodard’s fall fiftegearity minutes
prior to the accident and did not see the box of weights. Walton’s depositiorotgstimthis
point was not a model of clarity. He stated that he participated in a safety sweep, in which
associates visually inspect the floor, when his shift began at 10:00 p.m. [Doc. 3804t 19-
Based on that, it is at least undisputed that Walton participated in a safety sweep rohghly an
before Woodard's fall. From Walton’s statement, it is not clear whéibeafety sweep
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included the location of the fall. Walton then stated that he walked up the aisle on which
Woodard fell roughly fifteen to twenty minutes prior to the accident and that hetdiéeo
anything on the floor at that time. []d.It appears from his statement that he was not conducting
a safety sweep at that time, but was instead going to the back of the store to pick up
merchandise. Nevertheless, he concluded “nothing was down there because when | walked,
nothing was there. Like | don’t know.” [Iét 20]. In a later declaration, Walton clarified that
he walked down the aisle past the exact location of the accident roughly fifteen to twenty
minutes before Woodard fell and that he visually inspected the area at that time aotdsgie
the box of weights. [Doc. 26-3].

Given the particular facts of this case, the evidence concerning Walton’s inspéctio
the area is not so “plain, palpable, and undisputed” as to establish as a mattehaf Aal<
Mart did not have actual or constructive knowledge of the hazard. “The lengtledhtibra
foreign substance must remain on the floor before a proprietoldstewe discovered it — and,
by extension, what constitutes a reasonable frequency of irsEeetwill vary with the
circumstances of each case (the nature of the business, size of the storebdreohum

customers, the nature of the dangerous condition and the store’s locafidgh) Marvey Co.

Reddick 240 Ga. App. 466, 471 (1999) (internal quotation marks omitted). Viewingrting t
of Walton’s inspection in the light most favorable to Woodard, dvalispected the area twenty
minutes prior to the fall. The cases cited by Wal-Mart, however, all statespattions within
ten to fifteen minutes of an accident can establish reasonable care on the part oé thersto.
Walton'’s inspection falls outside of that window. Indeed, the Georgia CoAgpeals has held
that the reasonableness of an inspection on the order of twenty to thintgsribefore an

accident can constitute a question for the jury. Separd v. Winn Dixie Stores, In@41 Ga.
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App. 746, 748 (1999) (reasonableness of inspection conducted every thirty minutes a jury

guestion); Jones v. Krystal C@31 Ga. App. 102, 104-05 (1998) (no evidence of inspection

within twenty minutes of accident creates a jury question on constructive knowleddmth lof
those cases, the court focused on the particular circumstances of the accident and thie nature o
the hazard in concluding that the reasonableness of the frequency of the inspecéion was
guestion for the jury. Turning to the circumstances of this case, Woodartiapipéned during
the nighttime hours when associates, such as Walton, were restockingehe/goardard fell
over a large piece of merchandise left in the floor. Under those circumstaisés;, the jury
to determine whether inspecting the floor for fallen or misplaced mersearmighly every
twenty minutes during the time when employees are moving merchandise throtinghstatre
was reasonable.

The Court’s conclusion in that regard is further buttressed bysp®sition of the
guestion of the missing videotape. First, any inferences the jury might dnavttfe absence of
the tape could also affect its assessment of the reasonableness of WajpentomnsFor
instance, although Bedeau stated that he could not see between the stack bases — presumably
because both the stack bases and the camera’s view were aligned down the long axis of the main
aisle —, he could apparently see the aisle on either side of the stack bases because he saw
Woodard and Bray walking up and down the aisle before and after the fall. If Walton’s
testimony is accurate and the box was not there at that time, then the twengg ofrthe tape
prior to the fall should have shown someone traveling up or down the aiskhevitbx of
weights and leaving it there. If the tape did not show that, then that would supportrémecese
that Walton did not actually inspect the area as he walked through and that the box had been
there for more than fifteen or twenty minutes. If the jury finds that Méal- spoliated the tape
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in bad faith, the predicate inference that the tape did not show anyone placing ths theigh
after Walton'’s alleged inspection is one the jury could reasonably draw fronbtlitalde
presumption that the tape contained evidence harmful to Wal-Mart. Furtieetaying aside
the question of constructive knowledge, the jury might draw an inference of actuddé&ge on
Wal-Mart’s part if they conclude Wal-Mart spoliated the tape in bakl. fdftthe case is to
survive summary judgment on that basis, it would be premature to take the question of
constructive knowledge out of the jury’s hands given that Wal-Marttkeage to support a lack
of constructive knowledge is not “plain, palpable, and undisputed.”

In light of the foregoing, the Court cannot grant summary judgment in fd\WabMart
on the issue of whether it had actual or constructive knowledge of the hazard.

B. Woodard’s Knowledge of the Hazard

As to the second prong of the liability analysis, Wal-Mart eschewsutige iy shifting

framework of Robinsoand_Brownand jumps right to the final step by arguing that Woodard

failed to exercise ordinary care as a matter of law. Br@&% Ga. at 445 (final burden is on
plaintiff to produce evidence “that creates a genuine dispute of fact on the question @fryolunt
or causal negligence by the plaintiff or tends to show that any such negligeuitedré&om the
defendant’s own actions or conditions under the defendant’s control’xMéfalpresents
several facts in support of its contention that Woodard failed to exerdisamyrcare. None of
them are sufficient to prove the point as a matter of law; instead, they demohstréibe t
evidence is not “plain, palpable, and undisputed” and that, as a result, summary judgment
inappropriate._Robinse268 Ga. at 748.

Wal-Mart begins by pointing out that Woodard did not see the box of \sesghthe
floor prior to tripping over it. Standing alone, Woodard's failure to kedbdx before he tripped
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over it cannot establish a lack of care on his part. Red¥nson 268 Ga. at 743 (“disapprov[ing]
of the appellate decisions which hold as a matter of law that an invitee's failaee before
falling the fazard which caused the invitee to fall constitutes a failure to exercise ordinary
care”). That Woodard admittedly did not see the box before tripping on it actudiljsbsia
that his fall was nothe result of his own voluntary negligence. As to the issue of Woodard’s
casual negligence, asserting that Woodard was negligent because he did not see the box only
begs the question at issue here: whether Woodard should have seex hiae he been
exercising reasonable care. et 741 (“An invitee is charged with exercising ordinary care
for personal safety and using ordinary care to avoid the effect of the owner/occupier’s
negligence after that negligence becomes apparent to the invitee or in the exercis@anf o
care the invitee should have learned of it.”).

Wal-Mart then argues that several facts demonstrate that it did not prevent Wiodar
seeing the box prior to his fall. Wal-Mart asserts: (1) that Woodard etas a hurry at the
time of his fall, (2) that Woodard was not distracted prior to or at the tirteedéll, (3) that the
area of the fall was well lit, (4) that there were no obstruction to Woodard'’s Vigne box
prior to the fall, (5) and that Woodard did not look at the ground as he was approheranga
or making his turn prior to the fall. None of these facts establish asterraf law that Woodard
was not exercising reasonable care.

The first fact cuts against Wal-Mart. That Woodard was not in a hurry canndiséstab
negligence on Woodard'’s part; indeed, that he was not hurrying would support thecetiee
he was exercising reasonable care in walking through the store.

Neither a lack of distraction on Woodard’s part or the adequate lighting in the area of the
fall show anything about whether Woodard was exercising reasonable care. Twmhe¢hey
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are undisputed, these facts would tend to show that any negligence on Woodard’s paman tri
over the box was not a result of Wal-Mart’s “actions or conditionsrjitdecontrol.”® Brown
285 Ga. at 445. These facts, however, say nothing in the first instance about whetti@rdWoo
was exercising ordinary care.

Although Wal-Mart’s final two facts are relevant to the question of whétfeodard
was exercising ordinary care, neither is sufficient to establish as a ofd&erthat Woodard
was not exercising ordinary care. While Wal-Mart asserts that there werstnactibns for
Woodard prior to or at the time of the fall, the evidence indicates otherwiseunidisputed that
the box of weights was located on the floor against the far side of the stack b&se,tcetae
direction from which Woodard was approaching. Woodard testified in his depdbaiotine
stack base was too high for him to see over. Wal-Mart has produced no evidence téréng con
Wal-Mart also failed to produce any evidence showing that the box protruded intslehsguah
that it was visible from the direction Woodard was approaching. On the contrary, in he

deposition Kenyatta Salazaar testified that the box did not stick out éntasia. [Doc. 38 at 79-

8 Beyond that, there may be a disputed issue of fact as to whether Woodard was

distracted at the time of the fall. Woodard testified in his deposition tHecheompleted his
conversation with the employee who had his phone before he turned and subsegjuently f
Under Alan Bray’'s account, however, the fall happened when he and Woodard moved aside to
let a Wal-Mart employee transporting merchandise from the back of tleepstes them in the

aisle. [Doc. 31 at 55-57]. Although it may be unusual that the most favorable eviolence f
Woodard’s case, at least on this point, does not come from Woodard’s accountthf time f
deciding a motion for summary judgment, “the court must view the evidence andfabjest
inferences in the light most favorable to the nonmoving party.” ABderson v. Liberty Lobby,

Inc., 477 U.S. at 254-55.

In any event, the Court need not decide whether Bray’s testimony is factually or
legally sufficient to create a jury question as to whether Woodard's failueztthe box prior to
falling was a result of Wal-Mart’s actions. As set forth in the remainiddaisosection, there is
ample evidence to create a genuine issue of fact as to whether Woodard was exercising
reasonable care, and that issue of fact is sufficient to defeat the motion forrgymciginent.
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80]. Given the size of the box of weights and its positioning against the stack Isase, i
reasonable to infer that the box would have been visible to someone near thastdok king
perpendicular to the aisle. Wal-Mart, however, has not produced any evidence indizdting t
the box would have been visible to someone following Woodard’s paghsuahd until he
turned to cross perpendicular to the long axis of the aisle after passing the stacklibat
regard, Wal-Mart contends that Woodard’s failure to look at the groungl wasmaking his
turn constitutes a lack of reasonable care on his part. In Ropmseaver, the Georgia
Supreme Court held that a plaintiff's “failure to exercise ordinary care is radflissed as a
matter of law by the [plaintiff's] admission that he did not look at iigeas which he placed his
foot or that he could have seen the hazard had he visually examined the flootdefigréhe
step which led to his downfall.” 268 Ga. at 748. Given Woodard’s path of approach and the
configuration of the stack base and the box of weights, the evidence does ndy[jéand[
“palpablly]” demonstrate that Woodard was not exercising ordinary care. Rolii@®a. at
748. As is generally true in premises iligbcases, the question of whether Woodard was
exercising reasonable care is one for the jury. iGee

Because a genuine issue of fact remains as to both whether Wal-Mart had actual or
constructive knowledge of the hazard and whether Woodard exercised reasonable care, Wal-
Mart’s motion for summary judgment must be denied.

[1l. CONCLUSION

For the reasons set forth above, Plaintiff's Motion for Sanctibos.[48] is
GRANTED-in-PART andDENIED-Iin-PART . If this case proceeds to trial, the jurjl ae
instructed to consider whether Wal-Mart destroyed or lost tle®tagbe in bad faith. It will
further be instructed that if it finds bad faith, then there is a rédetpaesumption that the
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videotape contained evidence harmful to Wal-Mart on the issue of whether ugeats
knowledge of the hazard. No sanctions are warranted, however, for Wal-Maut&s tairetain
the box of weights Plaintiff tripped over. Defendant’'s MotionLeave to File a Sur-reply Brief
[Doc. 58] isDENIED.

Finally, there are issues of material facts as to whether Wal-Mart had actual or
constructive knowledge of the hazard and whether Woodard exercised ordinary care or whether
any negligence on his part was the result of actions or conditiama Wal-Mart’s control.

Thus, Wal-Mart’s Motion for Summary Judgment [Doc. 2aPEBNIED .

SO ORDERED this 13th day of July, 2011.

S/ C. Ashley Royal
C. ASHLEY ROYAL, JUDGE
UNITED STATES DISTRICT COURT

bcw
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