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THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF GEORGIA
MACON DIVISION

TERRY CARTRETTE TINDALL,
Plaintiff,
Civil Action
V. : No. 5:10-cv-044(CAR)
H & S HOMES, LLC, et al.,

Defendants.

ORDER ON MOTION TO COMPEL

Currently before the Court is Plaintiff Terry Tindall's Motion to Compelaintiff seeks to
have the Court compel testimony about and the production of attorneyedemiunications.
Plaintiff believes that these communications will demonstrate ttmahat/s representing Defendants
provided legal advice in furtherance of fraudulent transfers, as defirthe Georgic Uniform
Frauduler Transfer Act, O.C.G.A. § 18-2-7Cet. seq.. Defendants object, invoking the attorney-
client privilege. The issue before the Court, therefore, is whethéege attaches to the attorney-
client communications at issue or is destroyed by the crime-fraud excepor this determination
to be made, Plaintiff requested that the Court consider relevant commusicatamera.

Upon consideration of the evidence presented, the Court finds that Plairgfiedaber
burden of creating a factual b: to suppor a reasonabl good-faitt beliei that review of attorney-
client communications may reveal evidence that Defendants planned and made frawhsfanstr
and that attorne providec lega advice or service related to or in furtherance of those transfers.
In camera review of the document filed with the Court is thus appropriate . Having reached this
conclusion and subsequentigviewed the relevant attorney-client communications, the Court
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further finds thathe evidenc: presente by Plaintiff combine( with the document considere in
camera establishe a prime facie cas« that Defendant plannec anc execute a fraudulen transfer
anc that attorney-clent communicatior were made in furtheranc of thai transfer Plaintiff's
Motion to Compel is granted in part.
PLAINTIFF'S EVIDENCE

The preser cast arise: out of Defendar H&S Homes inability to pay a $343,100.00
judgmen awarded to Plaintiff by a South Carolina court in 2003. Defendant H&S Homes is a
limited liability company which was, until Janua&@07, the primary sales arm and a wholly-owned
subsidiary of Horton Homes, Inc. (See Deposition of Dudley Horton, Oct. 21, 2009¢pfHort
Dep.,” at 15) [Doc. 41]. Defendant Horton Homes is in tig@riess of manufacturing homes and
is owned by Defendant Horton Industries, Inc., a holding company owrtednanaged by
Defendant Dudley Horton. Defendant Horton in fact owns or controls thenegsrity of stock in
all of the Horton companiesincludin¢ Bes Value Housing Inc., Hortor Homes Inc. anc its
subsidiaries H&S Homes L.L.C. anc Horton-Americar L.L.C., anc Triangle Homes L.L.C.). He
serves as either the chairman of the board, president, or chief operating o#f@ein.ofDeposition
of Dudley Horton, September 22, 2020, “Horton Il Dep.” at 20). Defendant Steve Siadatihe
president of H&S Homes and served as vice president of Horton Homes and Hortonesidustri

According to Plaintiff, Defendants conspired to evade and have evaded payment of
judgments awarded against H&S Homes through fraudulent transfers of H&S assetst Hakint
identified three suspect transactions Defendants allegedly used or attempted svaskpayment
of the judgment: (1) a lawsuil anc defaul judgment (2) a conser actior declarin¢ a transfe of real
property fron Hortor Homet anc its subsidiarie to Horton Industries, and (3) the creation of new

entitiesto take ovel the busines of H&S Homes Through the motion at bar, Plaintiff further asserts
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that the attorneys of the law firm Chamberlain-Hrdlicka (“Chamberlain attginesere involved
in and furthered Defendants’ efforts to avoid payment of judgments against H&S.

The first of the alleged fraudulent transfers occurred in early 2005. On Decemb@d4,7,
an Alabama judgment against Defendant H&S Homes was affirmed by the Alabama Supreme Court.
Less than three weeks later, Defendant Horton Homes, at the direction cdd@efeiorton, filed
a lawsuit against H&S Homes, its own subsidiary and sole retaillsasdesess. Defendant Horton
made the decision to file the suit and did not bother to advise the Board of Did@ibiner Horton
Homes or H&S of his plan. (Horton Il Dep. at 142). In fact, there are mot @w documents
concerning the decision to sue H&S. (&d.111). Defendant Horton claims that he simply decided
to sue his subsidiary in an effort re-coup funds previously lent to H&S8es and to give notice to
H&S that Horton Homes was not going to continue lending it money.atiB5-86).

H&S Homes was operating at a loss and owed substantial debt to Hortos.Homfiact,
H&S Homes was always undercapitalized and could not operate without loans from Hortess Hom
(Id. at 67-68). Stil, H&S Homes was able to pay back 17 million dollars ofdbealved despite
the fact it had lost money from 2002 to 2005. &id79-82. The cumulative balance owed to Horton
Homes was actually less in January 2005 than at any other time between June 2000 and January
2005. (Id). Moreover, despite the lawsuit, Horton Homes continued tcerwdns to H&S,
$600,000.00 in 2005 alone. (&t 86-87). Defendant Horton knew that H&S Homes would not be
able to pay its creditors without loaned funds from Horton Homes and ¢hauithvould eventually
result in the closure of H&SId. at 23, 69, 141).

Defendant Sinclair, the president of H&S Homes and long-time bssipagner of
Defendant Horton, claims that he was entirely unaware of the suit against H&l&% wvéis served

with the complaint. (Deposition of Steve Sinclair, October 21, 2009,"“Sirit|Biep.,” at 83-84
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[Doc. 40].) When he received notice of the suit, Sinclair contactecheytarty Fierman and was
told to allow a default judgment, (lét 86-87). Although Defendant Sinclair denies talking to
anyone else about the decision to go into default, including Defendant Hortadimite that he
corresponded with attorney Sid Williams just two and half weelad®d¢he default was entered.
(Id. at 93-94). Mr. Willams is an attorney with Chamberlain-Hrdlicka anddesged as legal
counsel for Defendant Horton and his companies for thirty years. (Hbridep. at 5). When
asked about the content of these communications with Sid Williarfespdsts asserted privilege.

Defendant Sinclair never answered the complaint, and Horton Homes was awarded a defaul
judgment of $22,003,000.00 in February of 2005. (Sinclair II Dep. at 92). As with theddoisi
file the lawsuit, there are no documents about the decision to allow a dedguitgni (Hortor Il
Dep at 112) The Board of Directors for H&S Homes was never consulted about the
$22,000,000.00 decision, and no effort was made to settle the significant claiclai8iDep.
at 88, 97).The judgmen was only partially enforced; yetby the time H&S ceased doing business,
it hac paic Hortor Home: $8,288,000.00 towards its debt. (Horton Il Dt 89). Interestingly,
Plaintiff's judgmen agédnst H&S became final in MarcR005, about a month after entry of the
default judgment. Plaintiff then filed to have her judgment domesticated in Georgia.

Defendant Horton admits the he made a decision to close H&&Blwith the filing of this
lawsuit in 2005. (Horton 1l Dep. at 23, 141). In fact, at that time, Defendants Hoddiraair
were already discussing plans to do just that. (Sinclair Il Dep. aDefendar Hortor admits that
he did not wani to pay the Alabam: judgmen agains H&S Home: anc though it was unjust
(Horton Il Dep. at 10, 35). During meetings of the H&S Homes Board of Directors in 2005 and
2006 Defendant Horton referenced H&S's “legal situations” and esptkeconcerns about the

judgment agains H&S, including Plaintiff's judgment. (Horton Il Dep. at 8-9, 155, Ex. P-3).
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Defendant Horton was specifically concerned that H&S property could be seized as theatki
accounts could be levied at any time. @tl32-33, 158). He worried that this property was going
to be “up for grabs,” (idat 33) and thought H&S assets may be put “on the square and [sold to
satisfy] some of these judgments.” (lat. 158). Accordingly, the decision was made to begin
liquidating the assets of H&S Homes. (&.69, 151-52, 158; Sinclair Il Dep. at 11,14). Thereatter,
there were many discussions about closing H&S; Chamberlain attorneys were inoluttied i
discussions.Sinclair || Dep. at 13-14, 58; Horton Il Dep. at 40-41).

In December 2006, Horton Homes received notices of as many as ten arbitration demands
seekin(to hold Hortor Home: liable for mone\ owed by H&S Homes. (Horton Dep. 138-39)
Plaintiff contend thatthis is wher the seconiallegec fraudulen transfe occurred In what Plaintiff
calls a “consen action,’ the Boarc of Director: for Hortor Home: declarei a dividenc of all its real
property, valued at ju ovel $10,000,000.0(to its parent company, Defendant Horton Industries.
(Hortor Il Dep at127) The consent action was prepared by Chamberlain attorney Sid Wiliams
and provided that Horton Industries would acquire and manage the real estate owogtbby
Homes and its various subsidiaries. (Horton | Dep. at 14, Horton Il Dep. at 120+2iher words,
Horton Homes would simply “pass” assets up to its parent company. (HoRep.lht 121). This
transfer could include the real estate owned by H&S Homes, though Defendam Hemtes that
he ever intended to transfer any assets of H&S Homes to Horton Indtistoegh the consent
action. (Horton | Dep. at 14-15) According to Defendant Horton, the consent action igasdles
to transfer only real property owned by Horton Homes so that the busimeks be sold to a
competitor who was not interested in owning the property. afld6-19). Again, however, there
are no documents concerning the possible sale of Horton Homes to a conpetabi 6-17). The

consent action was never executed, but it was not rescinded. (Horton Il Dep. 122-23).
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The third alleged fraudulent transfer occurred in late December 2006 and early January 2007,
with the closure of H&S homes and creation of Defendant Tleadgmes and its subsidiaries.
Defendant Horton made the decision to do this in the Fall of 200&t25-26). He discussed the
reasons for forming a new business entity with ChamberlaimnagtoSid Wiliams, and Mr.
Williams drew up the papers to create the new subsidiaryai 30,131-32). There are, however,
no documents discussing the alleged business reasons for creawdpasiness entity to carry on
the business of H&S, and Defendant Horton never discussed his ptdosigy H&S and opening
a new business with the Board of Directors of either Horton Homes or H&S H¢ltheat 112,

142). The new entity, Triangle Homes, has three subsidiaries: Beacon HdresNew
Generation Homes, LLC, and Regal Homes, LLC. 4tdL3).

In March of 2007, H&S Homes ceased doing business, and Triangle’s subsidiaries
immediately began operatin(Depositiot of Steve Sinclair Octobe 20, 2009 “Sinclair | Dep.,”
at 49; 116) [Doc. 40]. By that point, H&S Homes had been stripped of all its iny. (Hortor Il
Dep at 14-15 34). This was accomplished Defendar Hortor Home: simply repurchasin H&S
inventory thougt the “floor plan arrangement.”_(lét 52). The “floor plan” is a financing scheme
in which the finance company would agree to purchase and hold title to the ind#dS inventory
and to take the homes back if H&S failed to pay for them (for whatever reason)y Haontees then
had the obligation, under the agreement, to repurchase the homes from tieedorapany. (Id.).

Thus, when H&S was closing, Horton Homes repurchased all of theshia its inventory from the
finance company; it then re-sold the homes to the Triangle entitiésat 3-54). It appears the

repurchase and re-sale only required a bit of paperwork. H&S simply defaultedpragnitsnts,

! Apparently, this is a routine financing tool for automobile and manufactured home dealerships.
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and Triangle entered into new financing arrangements immediatelgfteeréld.at 34-37, 52-53).
The inventory never moved locations. @i14-15). H&S was also never paid for over $500,000.00
worth of “add-ons” to homes in its inventory; H&S took no step®imoove or receive payment for
the add-ons._(ldat 59-63).

H&S inventory was not the only thing inherited by the subsidiariesriahdle Homes.
Around the same time, the H&S leases were terminated and immediatedgaotated by the
Triangle entities. (Horton Il Dep. at 15, 30, 3(H&S employee were fired and then re-hired by
the Triangle entities (Sinclair 1l Dep. at 8; Horton Il Dep. at 3Depositior of R.W. Hicks,
Septembe24,201(at34[Doc. 122]). H&S insurance arrangements were terminated and thereafter
renewed by the Triangle entities. (Horton Il Dep. a-37; Hicks Dep at 39, 44). Triangle
subsidiaries then advertised themselves as new business entities. (H&#pn at 15). Thus,
while the corporate structure and business plan was slightly differemgleriand its subsidiaries
were, in effect, carrying on the same business formerly pursued by H&S Hamnas23-24, 104).
Defendant Hortn in fact knew that the new entities created would operate out of the same places
as H&S Homes and sell the H&S inventory even before they were formedat (186).

All other assets of H&S were sold at auction on January 16 and 17, Sinclail | Dep.
at 9). There are no documents concerning the decision to conduct the auction. (Hxaridr3).
Defendant Horton claims that, after consultation with Defendant Sinal&i€hamberlain attorneys,
he just made the decision to sell the H&S assets at an absolute auction and camadfessional
auction company to facilitate the salSinclair | Dep. at 129-30; Sinclair 11 Dep. at 73).

At the “public auction,” however, Triangle subsidiaries and other Hambities purchased
the vast majority of H&S assets. Horton American Properties, a sistepacty of H&S and

subsidiary of Horton Homes, purchased the office units owned by H&S HoSinclair I Dep. at

7



66; Deposition of Dudley Horton, Sept. 28, 2010, “Horton Ill Dep.,” at 7 [Doc. 121} uhits

were sold to Horton-American with furniture, computers, telepspand other office supplies still

in them. (Horton Ill Dep. at 30-31). The units were not apprdisémrehand, the contents were

not inventoried, and they were purchased for much less than the depreciatetioalu@s the
books. Sinclair| Dep. at 114; Horton Il Dep. at 92, 98; Horton 11l Dep. at p.29-31). According to
Defendant Sinclair, then president of H&S Homes, office and storage unit®igcaster
$1,500,000.00 and having a depreciated value o21%l005.00 were purchased by Horton
American for only $293,000.00, an apparent loss of over $900,000. (Sinclair | Dep. at 62; Horton
Il Dep. at 4). The office units purchased by Horton-American were ldas@d to Triangle’'s
subsidiaries.(Horton Il Dep. at 9,13)

Land belonging to H&S Homes was sold to a Horton IndustriesdsatysBest Value
Housing. Best Value also paid much less than the book value of the ikadhd_other assets, the
land was not appraised before being sold to Best Value, and Defendant Horonhf@jure in any
appreciation in the value of the land when setting the price. (Horton Il Dep.9&) 9H&S also
did not receive any payment for land improvements even though the depreciatedf vhese o
improvements was just shy of $1,000,000.0(d.; Hortor Il Dep. at 73). The Triangle
subsidiaries now use these improvements.gid.3-74). H&S simply walked away from storage
buildings and left them for use by the Triangle subsidiaries.a(l85).

Thus, the Triangle subsidiaries now operate former H&S facilitg@sg the H&S office and
storage units, equipment, furniture, and land improvemeHortor Il Dep. at 56; 102-103).
Triangle did not have to buy any of the assets from H&S or build any rsatsagHicks Dep. at
42-43). When business began, Triangle employees even used the very same paper, pen

typewriters, and toner that had been used by H&S employeesat (#8). The only changes

8



Triangle needed to make when it began business was to svétbHiitly name of the utilities, print
new letterhead and business cards, and correct the signs to display the newHicks Dep. at
41). Immediately after H&S ceased doing business, Triangle sulesdigrerated out of the very
same sales units that H&S operated out of, sold Horton Homes manefhlcbmes just like H&S
had sold, employed managers employed by H&S just days before, and occupsddisales lots
previously occupied by H&S Homes. (Sinclair Il Dep157-58 Hicks Dep at 16-17 21-22).
There was no time gap between the operation of the two business#s. [Ielp. at 21-22). It could
appear that H&S was simply operating under a new name; in fact, remarks onraal imienan
resources document stated that “H&S Homes has changed their name(ld. at 53).

Although Defendant Horton made the decision to liquidate H&S, Defendant SteiarSinc
organized the auction of H&S assets and admitted that he may have discussed aspedteof the s
with Chamberlain attorneys. (Sinclair Il Dep. at 66-67). Defendant Siatdaiadmits that, about
the time the decision was made to close H&S Homes and open the Triangle dmiteegjas some
communication with Chamberlain attorneys regarding the corporate stru¢tuis. 76-81). The
privilege log shows that a Chamberlain attorney sent a letter and emails tadhf&mnclair
regarding “corporation formation and tax documentation” in December 2006 andazadyyJ
2007. (Id). When asked whether these documents discussed the formation of Triangle Homes
Defendant Sinclair refused to answer based on attorney-clieiegeiv (1d)

In April of 2007, just one month after H&S ceased doing business, PlaiStffith Carolina
judgment was finally domesticated in Georgia. H&S, now defunct, maintains thasaligent and
unable to pay even a penny of Plaintiff's judgment. Meanwhile, virtually all obiteefr assets

remain untouched and in use by Triangle Homes’ subsidiaries.



CONCLUSIONS OF LAW

Through the motion at bar, Plaintiff Tindall seeks discovery of rateattorney-client
communications between Defendants and the attorneys of Chamberlain-Hrdlek&oges that
the content of these communications will help establish her claimsoimetyances of H&S assets
were fraudulent attempts to avoid payment of the judgments against H&S, incledi2§08
judgment. Obviously anyinquiry into the communication betweel attorney and client is a serious
matter to be undertake by the Court reluctanth anc only after carefu deiberation. The
attorney-clier privilegeis ar integra pari of the Americar lega tradition create'“to encourag full
anc frank comnunication between attorneys and their clients,” and enable the attorney to act as a

fully-informed advocate for his clienlUpjohn Co. v. United Stat, 449 U.S. 383, 389 (1981).

Here Plaintiff contend thai the communication fall within the crime-fraucexceptioito the
attorney-clier privilege anc are thus discoverable Simply stated, Plaintiff believes that transfers
of H&S asets were fraudulent and that Defendants’ long-time attorneys assisted imthacefil
thestfraudulen transfers Plaintiff bases her theory of fraud on provisions of the Gedafgirm
Frauduler Transfer Act, O.C.G.A 8§ 18-2-70 et. seq, which essentially define the elements for
proving a debtor’« transfe of asset is fraudulen as to a creditor In relevant part, the Act provides
thai a debtor’s transfe of property may be considere fraudulen as to a creditol if the debto made
the transfe with “actua intenito hinder delay or defraucany creditoi of the debtor.’ § 18-2-74(a).

To assist in the finding of an “intent to hinder, delay, or defraud,” the statsta number
statutory “badges of fraud.” O.C.G.A. 8§ 18-2-7.. (dmong these are evidence (1) that the transfer
of assets was to an insider, (2) that, before the transfer was mabl&ati@an was incurred, the
debtor had been sued, (3) that the transfer was of substantially all thescetsters, and (4) that the

debtor was insolvent or became insolvent shortly after the transfer was madebligation was

10



incurred. _ld. Thest badge of frauc are however, mere “circumstances, signs, marks, suspicions,
not of themselve sufficieni to authoriz« a finding [of fraud], unles: more thar one [are] combined.’

Sheppar v. Broomg, 214 Ga 659 662 107 S.E.2d 219 (1959). othelwords a single badg¢ of

frauc may only creatt a suspicious circumstance and may not constitute the requisite fraud to set
asid¢ a conveyance but severe of then considere togethe may form a basic to infer fraud
Moreover the factors listec in the statutc are not the sole indicators of an intent to defraud.
Fraudulent intent may be inferred from the totality of the circumstances.

For the purposes of her motion to compel, however, Plaintiff must do rharesimply
product eviderce that Defendants had an intent to make fraudulent transfers. Plaintiff wwst sh
thail attorney-clier communicatior may have been made in the furtherance of the fraudulent

transfers See Rosev. Commercie Factor: of Atlanta Inc., 26z Ga App. 528 529 58€ S.E.2(41

(2003) (citingln re Hall County Grand Ju Proceeding, 175 Ga. App. 349, 352, 333 S.E.2d 389

(1985). Clearly, under Georgia law, “the attorney-client privilege barslagen, discovery, and
testimony of a lawyer except when waived by the client or in very linsiredmstances.” Philman

v. State 292 Ga. App. 612, 615, 664 S.E.2d 904 (2008). One such circumstance is where the
attorney-client communications are related to “proposed or ongdagtions of the law in the
commission of a crime, or the perpetration of a fraud.”atd15-16. Such communications are
excepted from the privilege; this, of course, is referred to as the “ardmd-Exception.” _In re

Fulton County Grand Jury Proceedingd44 Ga. App. 380, 381, 535 S.E.2d 340 (2000).

A party seeking 1 invoke the crime-frauc exceptiol doe: not have to prove “the existence
of a crime or frauc to overcomi the clainr that a communicatio is privileged.” Rosg, 262 Ga App.
at 52€. Rather, the party opposing the privilege only has to establish a prima facie ¢abe tha

communicatio was made in furtheranc of an illegal or fradulent activity.ld. For this purpose,
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“[p]rima facie evidenc: is thal which, on its face, is good and sufficient to establish a given fact,
thougt it car ultimately be rebuttecor contradicted. Id.at529-30 Thus, stated another way, the
party opposing the privilege need only present prima facie evidence that the chargentmas “

foundation in fact.” Atlanta Coca-Cola Bottling Co. v. G&&8 Ga. App. 637, 639 (1935). “There

must be something to give colour to the charge.”"When prima facie evidence is supplied by the
party opposing the privilege, “the seal of secrecy is broken,” and the comnarscate subject
to discovery._Rose262 Ga. App. at 530.

Though Georgia law certainly controls in this case, federal law riegatte application of
the crime-fraud exception is very similar to Georgia law and metruttive in how application of
the exception must be justified by the moving party. Under federahlparty seeking to apply the
crime-fraud exception to the attorney-client privilege must saisiyo part test:

First, there must be a prima facie showing that the client mgesged in criminal or

fraudulent conduct when he sought the advice of counsel, that he was planning such

conduct when he sought the advice of counsel, or that he committed a crienglor f

subsequent to receiving the benefit of counsel's advice. Second, there must be a

showing that the attorney's assistance was obtained inramt®eof the criminal or

fraudulent activity or was closely related to it.

United States v. CleckleP65 Fed. App. 850, 853 (11th Cir. 2008) (citations omitt¢ The first

prong is satisfied by a showing of evidence that, if believed by a trier ofviatld establish the
element of some violation thal was ongoing or abou to be committed.' 1d. (quotingln re Grand

Jury Investigatiol (Schroeeer), 842 F.2d 1223, 1226-27 (11th Cir.1987)). “The second prong is

satisfiec by a showing that the communication is related to the criminal oudtdent activity
established under the first pronid.
Undel Georgi: law, in camera review of attorney-clier communictions may be used to

determiniwhethe they are excepte from privilege InreHall County GrancJury Proceeding, 175
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Ga. App. 349, 351, 333 S.E.2d 389, 392 (19 The standar for showin¢ thal attorney-lient
communication shoulc be reviewecin camera is not a stringen one A lesser evidentiar showing
is neede to trigge! in camera review thar is requirec to ultimately overcome the privilegeSee id;

se¢ alsc Unitec State v. Zolin, 491 U.S 554 574-75 10¢ S.Ct 2619 2632,105 L.Ed.2d 469

(1989) To warrant arin camera review the party opposin( the privilege mus only make a
preliminary showing without the allegedly privileged material, that “the communication was made

in furtheranc of illegal or fraudulen activity.” Hall County Granc Jury Proceeding, 175 Ga App.

at 351. A preliminary showin must bt more than a mere allegation of fraud; but, it does not need
be conclusive proof of fraucld.

Again, although Georgia law governs in this case, the chdilzevas ultimately of little
consequence. The decisions of federal courts concerning the crime-fraud exaeptiargely
consistent with the holdings of Georgia courts. Georgia courts have eked luofederal law

when developing the standard. Séall County Grand Jury Proceedinds5 Ga. App. at 351.

Under federal law, prior to conducting iscamera review of potentially privilege documents, the
district court must “require a showing of a factual basis adequate to support aigobdlief by
a reasonable person . . . thatamera review of the materials may reveal evidence to establish the
claim that the crime-fraud exception applies.” Zo#ifl U.S. at 574-75. The Supreme Court has
further instructed that, once the preliminary showing is made, thietdurt may also consider
other facts and circumstances of the particular case to determine wheddieera review of the
attorney-client communication is appropriate. I1d.

Here, the Court finds that Plainthas in fact made a preliminary showing, without the
allegedly privileged material, adequate to support a reasonable, good-faitthia¢lein camera

review may reveal evidence justifying the application of the crime-fraud éxcepifter reaching
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this conclusion, the Court reviewed the relevant attorney-client coiceioms. As a result, the
Courtfurthel finds that Plaintiff has establishe a prime facie cas« that some of the communications
were made in furtheranc of a fraudulen activity. Plaintiff's Motion to Compel is thus due to be
granted in part. The reasons for each of the Court’s findirligsendiscussed in turn below.

l. Plaintiff Has Created a Factual Basis Adequate to Supp@amera Review

Upor consideratio of Plaintiff's evidence the Court finds that shéhas met het burder to
demonstrat that ar in camera review of the relevan attorney-clier communication is warrantec.
While Defendants’ asserted business reasons for the various saatsiesue may be plausible,
Plaintiff's evidence demonstrates that her theory of fraud is also plausidelditidnally gives rise
to a reasonable belief that am camera review of communications between Defendants and
Chamberlain attorneys may lead to the discovery of further evidence to sugpapiptication of
the crime-fraud exception.

As discussed above, to warrantin camera review of attorney-cliei communication the
party opposin privilege neec only make a preliminary showin¢ thai “the communicatio was made

in furtheranc of illegal or fraudulen activity.” Hall County GrancJury Proceeding, 175 Ga App.

at351 Clearly, elesser evidentiar showingis neede to triggel in camera review thar is required
to ultimately overcome the privilegSec id.

Taker together the cast law suggest a two stef analysi: for determinin¢ whether anin
camera review of attorney-clier communicatior shoulc be conductec First, Plaintiff must present
factua basicadequat to suppor areasonabligood-faitt beliet thai ar in camera review may reveal
evidenc: to establis| the exceptior Again, this requires more than mere allegations or suspicions
thal the communication were made¢ in furtherance of fraudulent activity; evidence must be

identifiec by the party requestin in camera review See Hall County GrancJury Proceeding, 175
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Ga App. at 351 At this stage, circumstantial evidence of the attorney’s involvement with a

fraudulen act is sufficient._The Wenona, 19 Wall. 486 U.S. 41, 58, 22 L.Ed. 52 (1873)

(“Inferences from circumstantial facts may frequently amount to fullfpsba given theory, and
may even be strong enough to overcome the force and effect of direct tgsontlo contrary.”).
“It is [also] sufficient for the district court, in its discretido, consider only the presentation made

by the party challenging the privilege.” Haines v. Liggett Group, Bi¢5 F.2d 81, 96 (3rd Cir

1992). In other words, “[t]he court may decide on [the moving party’s] seiemialone whether
a factual basis is present to support a good faith belief that the nsatesialeveal evidence of a
crime or fraud.” _lId.

If the party requesting thin camera review satisfies this burden, the court may proceed to
the seconi stef of the analysii anc make a discretionar decisiot to conside othel “facts and
circumstances of the particular case, including, among other things, the vdlomageaals the
district court has beer askecto review, the relative importance the cast of the allegec privileged
information anc the likelihood thai the evidenc: producei througt in camera review togethe with
other available evidence then before the court, will establish ikatrtme-fraud exception does
apply.” Zolin, 491U.S at574-7¢ (interna cites omitted) Thus, under the second step, the district
court may choose to look beyond the preliminary showing and considher ‘@tailable evidence.”
Hainey, 975 F.2d at 96. At this point, the party invoking privilege may be givappartunity for

rebuttal. In re Granc Jury Subpoen, 22 F.3c 213 21€ (3rd Cir. 2000). However, while it is

certainly proper for the court to entertain rebuttal evidence befodeicimg ann camera review,

the law does not require it. In re Grand Jury Subpoena 92;B(SH)3d 826, 830 (9th Cir. 1994).

Ultimately, the decisiot whethe to conduc ar in camera review rest: in the souncdiscretiot of the

trial court. Ros¢, 262 Ga. App. at 53(Zolin, 491 U.S. at 574-75.
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Here, the evidence produced by Plaintiff illustrates a suspectlitieneEach of the
challenged actions occurred at or near the time of some event which put H&S ar Hortes
assets at greater risk because of the pending judgments. Plaintiff's evidence dtesomstre than
a temporal proximity of events, however. There is evidencagdpost a finding that Defendants
intended to transfer H&S assets to avoid payment of the pending judgments and thatetkere
attorney-client communication between Defendant Horton or Sinclair aachi§ghnlain attorneys
either prior to or as a part of each transaction. Thus, based on the evidencedyréseQteurt
finds that there is a factual basis adequate to support a reasonable, dobeli&ithat review of
the attorney-client communications may reveal evidence (1) that Defendamtieglor engaged
in fraudulent transfers at or near the time legal advice was sought, or completed a franaohstfent
subsequent to receiving the benefit of legal advice and (2) that Chambeolaietprovided legal
advice or services related to or in furtherance of fraudulent transfers.

A. The Default Judgment.

The first of the challenged transfers, the default judgment, occurred only weskaraft
Alabama judgment against H&S Homeschme final. Defendant Horton admits that he did not
think the judgment was fair, and he did not want to pay it. H&S had long been in debtdo Hort
Homes, and Defendant Horton simply picked this time, without notice womsultation with
anyone, to file a lawsuit with the intent to close down H&S Homésegn knowing that H&S
could not pay its creditors without funds loaned from Horton Homes. Defei@inclair then,
without objection or guidance from the H&S Board of Directors, chose notweattse complaint
and subject his company to a $22,000,000.00 default judgment. He also knew that this would likely
result in the closure of H&S Homes. Though both Horton and Sinclayrttat long-time Horton

counsel Sid Wiliams, a Chamberlain attorney, was involved in thsidiedio have H&S default
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on a massive suit resulting in a judgment in favor of Horton Homes, thevelence that Wams
corresponded with Sinclair just two weeks prior to the default judgment beingdentere

Based on this, the Court finds sufficient factual basis to suppodsanable, good-faith
belief that further inquiry into Defendant Sinclair's communicatiatih \8id Willams may reveal
evidence establishing that the crime-fraud exception shouldgliecapThe temporal proximity of
events, Defendants’ feelings about the pending judgment, and the unusual and extresss busin
practices employed in this instance suggest that the default judgment may in fact have been an
attempt to transfer assets of H&S in order to avoid payment of the judgmentneAlegal
commentator explained, the mere fact that a transaction was not conducted “in accordance wit
usual and customary business practices . . .” may be evidence of fraudulent intBeteE&pero,
Fraudulent Transfers. Applications and Implications 8§ 2:6 (2010) (commenting on an identical
provision of the Uniform Fraudulent Transfers Act (“UFTA”), codified in Georgi®4t.G.A.
818-2-70et. seq.). Here, there are also numerous statutory “badges of fraud” present to support a
finding of an intent to defraud: the transfer of the assets wasitsider? the transfer was made
mere days after the Alabama judgment against H&S had been finalized; and payment of the ful
$22,000,000.00 judgment would have left H&S insolvent. G&2G.A. § 18-2-74(b).

Admittedly, the evidence of Sid Wiliams’ involvement with this transacts slight; but,
given the low threshold that Plaintiff must cross at this stagela#’'s admission that Sid Williams
corresponded with him just prior to the entry of default judgment, combin&dthét evidence
discussed above, is a sufficient preliminary showing that the coritdmise communications may
implicate Mr. Williams in a fradulent transfer. Plaintiff has thus shown thatrecamera review

of the attorney-client communications just prior to the default judgment is wadant

2See0.C.G.A. §18-2-71(7)(BN), (9), defining an “insider” under the Act.
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B. The Consent Action.

With respect to the second fraudulent transfer, the “consent action,” thecevafdraud
IS not quite as strong, and the transfer was never in fact consummated. HoweveurtHiadSo
that Plaintiff has satisfied her minimal burden on this claim as 'The evidenci demonstrate that
the conser actior was entere: into just aftel Hortor Home: receive( notices of as many as ten
arbitration demands seeking to hold both Hc Home: anc H&S Home: liable for the actions of
H&S. Moreover the actior coulc be reac to apply to property owned by H&S Homes, affecting
Plaintiff's claims agains H&S directly. Thus, arguably, the declared dividend of all Horton Homes’
real property, valued at just over $10,000,00( to its paren company Horton Industries, could
be seelas away to fraudulenth avoic paymen of the judgments Plaintiff's evidence further shows
thai the conser actior was discusse with anc prepare by Sid Williams. Though Defendants claim
thal the conser actior was motivatec solely by a possible sale of Horton Homes, there are no
documents establishing that there ever was a possible sale of Horton Homes pett@om

Albeit a bit attenuated, Plaintiff has created a factual basis adequate to support a esasonabl
good-faith belief that inquiry into the attorney-client commations made at the time of or shortly
before the consent action may reveal evidence that Defendant Horton was planaundy kit
transfer of assets when he sought legal advice and that Chamberlain attawegsipegal advice
or services in furtherance of a fraudulent transfer. There is evidence totsufspting of an intent
to hinder or defraud: the transfer was made to an insider aconser actior was entererinto just
aftel Hortor Home: learne«of arbitratior request seekin¢to hold Hortor Home: liable for money
owec by H&S Homes See O.C.G.A. 8§ 18-2-74(b). Furthermore, there is no dispute that
Chamberlain attorney Sid Wiliams was contacted before the wbastion and drafted the

document. Thus, while Plaintiff's evidence of fraud may ultimately be rethuty Defendants,
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there is, for the purposes of the present inquiry, adequate evidence to anin camera review
of the attorney-client communications at or near the times relevant to the cactszmt

C. The Creation of Triangle Homes.

The factual basis for finding a fraudulent transfer is greatest with the third séries
transactions. There are, in fact, more than enough facts to support a reasonallathgbelief
that inquiry into the attorney-client communications regarding tésation of Triangle Homes and
its subsidiaries may reveal additional evidence that Defendants planned dedfrenadulent
transfers of H&S assets to avoid payment of the judgments against H&Saamdttinney-client
communications were made in furtherance of these transfers.

The totality of the circumstances create the preliminary showing.eVidence shows that
Defendant Horton took steps to close H&S and to create Triangle Homes smosidiaries in the
Fall of 2006 and knew, at that time, Triangle’s subsidiaries would operatd that same places as
H&S Homes and sell the H&S inventory. He knew this would involve an absoluteetranstil
of H&S assets anever admits that he did not wani this propert) beinc up for grab: anc solc on “the
square to satisfy judgments against H&S Hor. Defendant Horton never presented his plan to
the Boarc of Directois of either company. Suspiciously, there are no documents concerning how
and why the decision was made to close H&S Homes and create Triangle Homes, a company which
would, through its subsidiaries, serve the same function as H&S.

The evidence suggests that Triangle homes was simply created as an alter-ego of H&S to
enable Defendants to avoid payment of the judgments. When H&S closed, Tsisngsdiaries
became the beneficiaries of H&S’s assets and business. Manufactured mdi8& inventory
became the inventory of Triangle Homes and its subsidiaH&S’s lanc, storag: units offices,

office equipment anc furniture were “auctioned” off without being inventoried or appraised and
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ultimately sold e extremely discounted prices to other Horton companies. These assets were then
providec to the Triangle subsidiaries In most instances, H&S property did not change locations,
and in other instances H&S did not receive payment for valuable assetsewtwyibe Triangle
subsidiaries.H&S lease were terminater anc immediatel re-negotiate by the Triangle entities
H&S employee were fired anc ther re-hirec by the Triangle entities H&S insurance and financing
arrangements were terminated, and the Triangle entities entecedhmtsame or similar
arrangements immediately thereaftThus, almo< immediatel after H&S ceased doing business,
Triangle subsidiarie operate out of the very same sale: units thai H&S operate out of, sold
manufacture home: just like H&S hac sold employec manager employec« by H&S just days
before, an occupie( the same sale: lots previoush occupiet by H&S Homes There was no time
gap between the operation of the two businesses; it appeared that H&S simply charayed.its

Chamberlai attorney undoubtedl hac ther hand in this endeavor. It is undisputed that
Chamberlai attorney were includecin discussior abou closin¢ H&S Homes In the Fall of 2006,
Defendar Hortor further discusse the busines reasons for forming Triangle Homes with Sid
Williams. Chamberlai attorney drew up the paper to creatt the new sutsidiary. Defendant
Sinclair admits that, abc the time the decisior was made¢ to close H&S Homes and open Triangle
anc its subsidiaries there was some communication with Chamberlain attorneys regarding the
corporat structure anc Chamberlai attorney sen Defendar Sinclail “corporatior formatior and
tax documentation” in December 2006 and early January 2007.

Based on this evidence, the Court finds that Plaintiff has met her pegljmaurden,
considering the temporal proximity of events, the informal natutbeoflecision-making process,
the complete stripping of the assets of H&S Homes, the simaliaregpppearance of an affiliated

company performing the same service with the same inventory, offices, aatjens, and the
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undisputed participation of the attorneys. To support a finding of intemg are statutory badges
of fraud present: transfers were made to insiders; H&S Homes had been sued, aiffts Plaint
judgment was about to be domesticated in Georgia; the transfer was of all H&S Hageetssand
after the transfer was completed, H&S was absolutely insolvent andger o business. S&é8-
2-74(b). Also, Defendant Horton’s actions in this instance were not carrieu acgardance with
usual business practices and formalities that you would expect isitinedion; this is further
evidence of fraudulent intent. S8pero § 2:6.

Another factor supporting a finding of fraudulent intent is the evideratetlie value of
consideration received by H&S was not reasonably equivalent to the véheeasisets transferred.
See818-2-74(b). The absence of full and adequate consideration in connection with thawoavey
of assets is evidence a fraudulent transfer. Sge2. “In this regard, the basis on which adequacy
of consideration is determined (e.g., appraisals and comparableisalesvant. A substantial
difference between the value of property and the amount paid for it is a bddgeld 1d. Here,
all of the assets were sold well below book value, and in some cases, H&S dateive any
payment for assets transferred and later used by Triangle subsidiaries.

The court also finds it relevant that Horton companies (meaning companiesiah
Defendant Horton had some ownership) retained ownership of lirallahe H&S assets; that the
assets were not cataloged, inventoried, or professionally priced before tlkeegolderand that the
assets are now being used by the very companies created to conduct tiss bligiesormer H&S
Homes. Infact, under Georgia law, “[t]he failure to examine propertgikeran inventory of goods
bought, or looseness or incorrectness in determining the value of thetgropnveyed . . .” may

be considered evidence of a fraudulent intent. Varn Inv. Co. v. BankersCbru$65 Ga. 694, 141

S.E. 900,901 (@928) (approving this statement as a jury instruction);asseln re Grand Jury

21



Subpoena Duces Tecurii31l F.2d 1032, 1041 (2d Cir. 1984) (“The fraudulent nature of a

conveyance may be inferred from . . . from inadequacy of consideratioi.. Trahsfers to related
or affiliated corporations have also justified the finding ofidhalent intent. Spero, 8 2:6.
Because of decisions made by Defendants, with the assistance of Chamberiag@ysttor
H&S is insolvent and unable to satisfy Plaintiffs judgment; meanwhile, Jytadlits former
assets remain untouched and in use by Triangle’s subsididiiesefore, it is entirely reasonable
to conclude, in good-faith, that inquiry into attorney-client compations at the time of or before
the close of H&S Homes and the creation of the Triangle entileesult in additional evidence
(1) that Defendants were planning or engaged in fraudulent trandgfen advice of counsel was
sought, or completed a fraudulent transfer after receiving the benefit oétsansice, and (2) that
Chamberlain attorneys provided advice or services in furtherance of the sansfer
Accordingly, with respect to all three of the challenged transfers, thet Gods that
Plaintiff has gone beyond mere allegations and suspicion and created a factual basis adequate to
suppor areasonabligood-faitt belielthalin camera review of attorney-clier communication may
revea evidencito suppor applicatiot of the crime-fraucexceptior Consideratio of otheifactsand
circumstance of this cast likewise persuade the Couri thafin camera review is not only warranted
butin fact necessar The volume of materials to be reviewin camera is not overwhelming The
Courl car easilyreview the material: without ar overly burdenson extensiol of judicial resources.
The content of the attorney-client communications in this case is alsongodgant. It is unlikely
that Plaintiff can meet her burden of ultimately establishing thereomneations were made in the
furtherance of fraudulent transfers in absence of the information sheebagesontained within
these documents. Inasmuch, Georgia courts recogniz@ tasmera review is appropriate “when

the underlying facts demonstrating the existence of the privilege may be pilesaptey revealing
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the very information to the court that is sought to be protected byitilegw.” Southern Guar. Ins.

Co. of Ga. v. Ash192 Ga. App. 24, 28, 383 S.E.2d 579 (1989) (quotes and alterations omitted).
The Court furthel finds that the evidence presented by Defendants does not absolutely
foreclost the possibility that ar in camera review will lead to additional evidence to support
applicatior of the crime-frauc exceptior As stated above, Defendants have asserted legitimate-
soundin( busines justifications for eacl transfer However, there is no documentary evidence to
support these non-fraudulent justificati, and the Cou finds that, for the purpose of the present
inquiry, Plaintiffs evidenc: sufficienty challenges the veracity of those proffered business
justifications and raises suspicion as to Defendants’ real motivdtiotize transfers.
While the preliminary evidence presented by Plaintiff may not quite refelual, there is
a discernable stench present, and this is enough probable cause to warrant a fucthef gear
relevant documents. The Court finds, therefore, thah @amera review of the attorney-client

communications is appropriate.

[l. Application of the Crime-Fraud Exception

After completin¢ the above analysis and concluding thin camera review of the relevant
attorney-cient communications was warranted, the Court reviewed the documents and finds that
“the crime-frauc exception to the attorney-clier privilege authorize discover of some but not
all, of thest communication: As briefly discussed abova party seekin(to invoke the crime-fraud
exception does not have to prove “the existence of a crime or fraud to ovdhmoat@m that a
communicatio is privileged.” Rose, 26z Ga App. at 52€. Rather, the applicability of the exception
turns on “whethel a prime facie case has been made that the communication was made in
furtheranc of an illegal or fradulent activity. 1d. Georgia courts have stated that the party

opposing the privilege need only present prima facie evidence that the charge of fraaaiaas
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foundation in fact” and gives “colour to the charge.” Atlanta Coca;GélaGa. App. at 639.

Federal courts likewise require that a party seeking to apply the crime-fraud exceptien to t
attorney-client privilege satisfy a two-part test showing prima ievidence that, if believed by a
trier of fact, would establis| (1) thai the client was in the proces of making a fraudulen transfe of
assets whe he sough the advice of counse that he was planning¢ suct to make the transfer when

he sough the advice of counse or thal he made a fraudulent transfer subsequent to receiving the
benefi of counsel advice, and (2) thethe communicatio was made in furtheranc of or was
otherwise related to the fraudulent transSe¢ Cleckler, 265 Fed. App. at 853.

Thus, while a party opposing the privilege enjoys a minimal burden to tilggamera
review of the relevant attorney-client communications, a more strifgurden is imposed when
considering the ultimate question whether the exception applies. Haihek.2d at 96. The party
opposing the privilege must go beyond a preliminary showing and crpeteaafacie case ththe
communicatio was madein furtheranc of illegal or fraudulen activity. For this purpose “[p]rima
facie evidenci is thal which, onits face is gooc anc sufficient to establis| a giver fact, thougt it can
ultimately be rebuttec or contradicted. Rose, 26z Ga App. at 529 “In considering whether a
prime facie cast has beer made reasonab inferenct from circumstance provec [may be
considerec to suppor . . . the prime facie case but, of course this doe: not meat that ar inference
of guilt or wrong doinc car be made¢ where thaf ultimate fact may not be reasonabl drawr from the

circumstantie facts established Securitiet & Exch.Comm’iv. Harrisor, 8C F. Supp 226 23z (D.

D.C. 1948). At this stagt of the inquiry, the party invoking the privilege has the absolut: right to
be heard by testimony and argumeHaines, 975 F.2cat 97.
In light of this and having reviewed the arguments, evidence, and relevanegittent

communications, the Court finds that Plaintiff has not satisfied helebwf establishing that the
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crime-fraud exception should be applied to communications related to the gefgaient or the
consent action. However, Plaintiff has satisfied her burden of derabmgtthe crime-fraud
exception is applicable to attorney-client communications concerning theectoiSH&S Homes
and creation of Triangle Homes and its subsidiaries.

A. Default Judgment.

As discussed in detail above, Plaintiff produced sufficient preliyiegidence to warrant
anin camera review of certain communications between Defendants and Chamberlain atorney
regarding the default judgment; however, there is, at this time, insuffisiel@nce currently before
the Court to ultimately justify application of the crime-fraud exception teethesnmunications.

With respect to the entry of the default judgment against H&S, Plaintiftibatfied a suspicious
temporal proximity of events, illustrated unusual and seeming extrasmgebs decisions to sue
H&S for $22,000,000.00 and then allow the company to simply default, and provided evidence that
Sid Williams corresponded with Defendant Sinclair shortly befoeedéfault was entered. Still,
Plaintiffs’ evidence that the communication between Sinclair and Willreasrelate(to the default
judgmen is circumstantic - baser solely onthe fact thai the communicatior took place just before

the default was entered.

Defendants on the otherhand have identifiec evidencithal Chamberlai attorney were not
consulted about the suitSe¢ Affidavit of N. Dudley Hortor and Steve Sinclair [Doc. 88 & €). |
They have alsc produced evidence that Defendant Horton retained an attorney outside of the
Chamberlain-Hrdlick law firm, Joseph Briley, to file the lawsuit and Defendant Sir contacted
anothe non-Chamberla attorney Marty Fierman, who advis him not to answe the complaint.

The involvement of other attorneys here les the likelihood that Defendant needed legal advice

from Sid Williams abou the suit anc defaul judgment anc there is no evidence that Defendant
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Hortor spokewith or receivec(lega advice from any Chamberlai attorne' at or nea the time of the
lawsuit Moreover, a review of the attorney-client communications before thea @&wveal nothing
thal would assis Plaintiff in proving her claim; none the document addres the suit or default

Base( on this, the Court finds that, though the referenced communications between
Defendants and attorneys Joseph Briley and Marty Fierman may be exceptedifileqe > the
conclusion thaChamberlai attorney were involvec in this allegec fraudulent transfer “may not
be reasonably drawn from the circumstantial facts establis Se¢ Harrisor, 80 F. Supp. at 232.
Thus, Plaintiff has failed to show that her claim implicating Chambeataarneys in this transfer
has “some foundation in fact.” Therefore, even if the default judgment was designed to be a
fraudulent transfer of H&S assets, the crime-fraud exception does not apply to moatioas
between Defendants and Chamberlain attorneys; those communications rewiigegr

B. Consent Action.

Plaintiff has also failed to establ a prime facie cast thai attorney-lient communications
betweel Defendar Hortor anc Sid Williams at or arounc the time of the conser actior were made
in furtherance of a fraudulent activity. Of course, Plaintiff's evidence shatstére was a close
temporal proximity between the consent action anddbeipt of ten arbitration demands seeking
to declare that Horton Homes was an alter-ego of H&S, that Defendant Horton haty recen
expressed concerns about property being seized and sold to satisfy judgmentsageidst H&S,
and that the consent action would potentially transfer substantiad &ssetHorton Homes and its

subsidiaries to Horton Industries. Plaintiff has also shihahthere are no documents evidencing

® The present motion appears to be limited to communications between Désesmuiz Chamberlain
attorneys, and it is unclear whether attorneys Briley and Fierman have asseitegepwith respect to the
communications surrounding the suit and default judgment. None of the documents rénieamdra
involved communications between Defendants and these attorneys.
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a legitimate business reason for the transfer and that Sid Williamsonsslted about and drafted
the consent ordelThis evidenci was enougl to warran in camera review of the communications;
however this evidence without more is not sufficient to ultimately invoke the crime-fraud
exception in light of Defendants’ evidence.

In rebuttal Defendants have shown that Chamberlain attorneys, while involved in the
draftinc of the conser action were not involvec in the decision to distribute the property as a
dividend. (Horton Decl. § 19). Defendant Horton, through a sworn affidavit and t@posi
testimony, has proffered a legitimate, non-fraudulent reason for tisermtoaction. He testified that
the sole reason for the consent action was preparation for a possible transashanrgithe sale
of Horton Homes’ manufacturing business to a competitor, Charfjmares. (Id. Horton claims
that, during the latter part of 2006, he met with Mr. Walt Young, a principal of Chaidpimes,
regarding a sale, and Mr. Young made it clear that Champion did not want to purchase thescorporat
campus which was owned by Horton Homes)) (lthus, in order for the transaction to go forward,
Defendant Horton decided, without consulting courthal the rea estatiasset ownec by Horton
Home: shoulc be distributed to its 100% owner Horton Industries, Inc. as a divideld.) It is
undispute thal Hortor ther aske Sid Williams to assis in preparng the necessary documents to
accomplish this and that Sidilfdms did prepar:the conser action (Id.) The consent action was
approver by the Boarc of Directors of Horton Homes, but no prop¢«was transferrec Defendant
Horton testified that this was because the sale never occuld.)l. (

It is not fata to Plaintiffs theory that no property was ever transferred. Again, for
application of the crime-fraud exception, the party opposing the privilege needomotlsat an
actual fraud occurred. The party need only identify prima evidence that, if believed by a trier

of fact, would establis| thai the client was planning to make a fraudulen transfe of asset wher he
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sought th advice of counse land thathe communicatio was made in furtherance of or otherwise
relatec to the fraudulent transfeiSe¢ Cleckler 265 Fed. App. at 853. It is problematic, however,
that Defendant Horton is able to articulalegitimate non-frauduler reasol for the conser action
which is not inconsistent with the facts presented by Plaintiff.

Both Plaintiff and Defendants’ evidence could be true and correct; there is material n
factual dispute. The timing of the transaction could simply be dantal, and the secrecy and lack
of documentation surrounding the transaction could be explained by thaecoiafinature of a sale
to a competitor. That no property was ever transferred as a result of teatcact®on merely
bolsters Defendants’ claim that a sale of Horton Homes’ raatwing business was the sole
motivation for the consent order. Plaintiff has not produced any evidende wuidd specifically
challenge the veracity of Defendant Horton’s explanation, such as testimaffiglavit or other
document showing that a purchase of Horton Homes was not contemplated or angeeviden
otherwise demonstrating that sale negotiations had not yet pregjtesthe point of necessitating
the consenaction. Moreover, the Court found nothing during fin camera review to further
Plaintiff's theory thai the conser actior was ar attemp to avoic paymen of the pendin¢judgments.

Thus the Court finds that Plaintiff has not presented evidence sufficient tdiststdiat
Defendant Horton was planning a fraudulent transfer by way of the consent actiat theth
attorney-client communications regarding the consent action were miadiha@rance of a plan to
make a fraudulent transfer. As a result, Plaintiff has not showiher clain of frauc has “some
foundation in fact.” Communications concerning the consent action are protectedlégepri

C. Creation of Triangle Homes & its Subsidiaries

Plaintiff, however, has satisfi hel burder of demonstratin that the crime-fraud exception

is applicable to attorney-client communicati relatec to the closur¢ of H&S Homes and creation
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of Triangle Home: anc its subsidiaris. The evidence already considered regarding these
transactions is more than enough for the Court to reach this conclusion. dnefeladton was
concerned about the pending judgments and the effect satisfaction of those judgagdrageron
his assets. He decided to close and did close H&S Homes, without consulting tbeoBoar
Directors of either H&S or Horton Homes. Defendant Horton knew, mdoetlose H&S closed,
that he also was simultaneously creating another entity, with a sligifekedif corporate structure,
to conduct H&S’s business. H&S'’s inventory, leases, insurance continats;ef agreements,
managers, and assets became those of the Triangle entities. Most if ndhefleofissets were
purchased by affiliated Horton corporations for prices far less thak ¥mlue and then provided
to Triangle’s subsidiaries; H&S was not even paid for some assetishysTriangle. Now,
Triangle’s subsidiaries essentially operate in the place of H&S H The evidence also suggest
that Chamberlai attorney were involvec in this plar by, anc likely before, the Fall of 2006 and
assisted in the plan’s execution.

As with the defaul judgmen anc conser action Defendant Horton describes plausible, non-
fraudulent business reasons for these transactions. Simply put, Defendant ¢tloms that H&S
Homes was a losing enterprise and that he hoped a new company with a diffenahwould have
more success in retail sales. (Horton Il Dep. aiAffidavit of N. Dudley Horton [Doc 88] at ||
22-24). Accordinc to Defendar Horton Triangle Home:was never intended continue in business
long-term; rathe the genere plar for the operation of Triangle and its subsidiaries was to continue
to marke the approximatel 225 home: which Hortor Home¢ hac beet requirecto repurchas and
to try to develoy the potentia to sel one or more of the subsidiar companie or sale: lots. (Horton
Aff. at135). Defendants thus contend and attempt to show that there was “never a plan developed

as a single concept to shut down H&S and open Triangle.” (Defts Response [Cat 17).]
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However this Court’s in camera review of the relevan attorney-clier communication
revealer evidence to the contrary. Though Defendants may have had somesbysstification
for their actions, the Court founc at leas one documeni which clearly suggest that Defendants
planne( thest event: as a single concep and transferred H&S assets for the purpose of avoiding
paymen of the pending judgments against H&S and that the attorneys of Chamberlain-Hrdlicka
assisted in the planning and execution of such trarfers.

Within the document reviewecin camera is a lettet from Sid Williams to Defendar Horton
sen in the early Fall of 2006. Therein, Mr. \llams warns that they are not optimistic about
Defendants “prospect for ultimately avoiding the payment of the outstanding judgment[] held
by . .. Terry Tindall through normal means.” In the letter, he explains that

timing has now becomi critical anc we car reasonab! anticipatt thatthe McDonalds
anc probabh Tindall will soor begir aggressivel trying to turn their judgment into

casl by various mean includinc garnishintH&S bankaccount . . .. In short, funds
that H&S might even temporarily have in its bank account, could soon be up for
grab: in the absece of taking some extraordinary measures. . . . [W]e believe that

now is the time to conside a new courst of dealing with the existing judgmeland
pending and threatened litigation.

He further informec Defendant Horton that “I will be in your offices at 10:00am on Wednesday,
Septembe 13to discus the alternative . . . ,” anc attache to the letter is amemorandui from Sid

Williams which details a comparison of six “alternative strategies.”

* Plaintiff is not required to disprove Plaintiff's legitimate justfions entirely; she need only
establish that Defendants’ dominant motive was to avoid payment of the pending judgments adgainst H&
Spero explains that “[w]lhere the motives for the transfer are mixedjdiminant motive will normally
control the characterization of the transaction.” § 2:5;aseU.S. v. Engh 330 F.3d 954, 956 (7th Cir.
2003) (noting that [f]egardless of what other motivations for the transfer may have yesanp, a clear
intent to avoid a creditor . . . was also present.”); In re SchnditiérB.R. 907, 915 (Bkrtcy. N.D. lll. 2009)

(“If the primary motivation for the transfer is based on fraudulent intent, otharatiohs may be urged, but
they are irrelevant.?)
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“Alternative 1V” is suspiciouly similar to the events that began to occur shortly after
Septembe 13, 2006, the date that SidiMams was tc mee with Defendar Hortor to discus his
“alternatives.” This strategy involves “forming a completely new entity which ld@ssentially
replactH&S througl a numbe of structurer step: designecto avoid claims of successc liability
to the maximum extent possibl.” It was recommended that Defendant Horton

i) Form a completely new entity (“NewCo”) with different ownershipntha
H&S, different officers and directors than H&S and a dissimilar name;

if) Have [Horton Homes repurchae a number of the manufactured homes
unde the floor plar arrargement and either resell the homes to other
dealerships, or resell the homes to NewCo,

iif) Have NewCc renegotiat lease with mos of the landlord: rathe thar taking
assignment of existing leases;

iv) Have H&S terminate existing employees; NewCo hires employees; and
V) [Have] NewCo advertise[] itself as a new dealership.
In the last paragraph, the memorandum details the benefits and risks othakaggproach:

We shoulc be able to structure ar approac which involves the creaticn and
operation of NewCo in such a way as to ultimately avoid successor liabilitg b
imposecon NewCo. A successful structur fairly comples anc will involve many
steps which are necessary both substantive and cosmetic reasons, and which are
somewhe awkwarc from a busines standpoini for example terminatiot of existing
lease anc negotiatiol of new lease for sale: lots, rathe thar assumptio of existing
lease by NewCo partial repurchases of manufactured homes by [Horton Homes],
anc perhap partia sale: of manufacture homes by H & S to NewCo and rehiring

of employee by NewCo devising a way to finance operation of NewCc which will

hold upin discover anc will not be subjec to attacl thai NewCc is in substanc just
another [Horton Homes] owned or controlled entity.

This strateg mirrors the step: taker in creatin¢ Triangle Home: anc its subsidiaries Within
week: of the plannet meetin¢ with Sid Williams to discus this anc othei strategiesiTriangle Homes
was formed as a new entity with different officers and directodsaadissimilar name. Horton

Homes then repurchased the manufactured homes in H&S’s inventory under the dloor pl

31



arrangemeranc re-solcthen to Triangle Homes Triangle Homes subsidiaries renegotiated H&S'’s
leases, rather than taking assignment of existing leases. TriamglesHsubsidiaries hired H&S
employee anc menagers immediately after they were terminated from H&S. Triangle Homes
subsidiaries then advertised themselves as new dealerships.

Accordingly, it appears from this memo that Chamberlain attorneys devised and
recommended a plan to assist Defendants in transferring assets from H&S fdoithe purpose
of “avoiding the payment the outstandin judgment[ helc by . . . Terry Tindall.” The plan was
in fact “designe to avoid claims of successor liability to the maxin exten possible. However,
Defendants assert that this is not sufficient evidence of fraud, as Georgia lats @edabtor to
prefer one unaffiliated third party creditor over another. G€2G.A. 8§ 18-2-40. Defendants thus
contend that there is no evidence of “fraud” because proceeds from the auction of El&Svass
used to pay other creditors.

The Court is not persuaded. While Defendants may be correct that Georgia law permits a
debtor to prefer one creditor over another, Defendants have failed tdlsktais is an irrefutable
defense to a claim of fraudulent transfer under O.C.G.A. 8§ 18-2-74. In fact, Georgia law provides
that a debtor can prefer one creditor over another and make transfers to tmhy éiide transfer

is made in good faith and does not benefit the debtor. BaBikw Spring v. Gold Kist, Inc173

Ga. App. 679, 681, 327 S.E.2d 800 (1985). Atransfer of assets cannot “be tainted with aowy intent
to hinder, delay, or defraud others” and is “judged by the intention with whichmade and

accepted, not by its consideration or effect.” Cotton StateiZéer€Co. v. Childs179 Ga. 23, 174

S.E. 708, 709 (1934). The facts here suggest that Defendants’ transfer was natgoadédaith,
primarily for legitimate business reasons, but was made to bene@indefts. Defendants’

dominant intent appears to have been to hinder, delay or defrantiffdimaking H&S insolvent
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and unable to satisfy her judgment. The fact that other creditors were paid is noindeites.
“[A] transfer by a debtor to one creditor, even though foriscaration, is still a fraud against other

creditors if there is intent to defraud.” King v. lonization Intern.,, 1825 F.2d 1180, 1186 (7th Cir.

1987);In re Schneided17 B.R. 907, 915 (N.D. lll. 2009) (applying an identical provision of the

UFTA adopted in lllinois). “Such an intent will be found if the circuenstes indicate that the main
or only purpose of the transfer was to prevent a lawful creditor from collecting a debt.” |
The Court is also not persuaded by Defendants’ argument that a fraudulent transfer cannot
be established in this case because Plaintiff's judgment was not yet enicéadbrgia when the
transactions occurred. The evidence suggests that Defendants acted with the pendarg jaodgm
mind and the specifiof intent of ‘avoiding the paymen of the outstandin judgment[ helc by . .
. Terry Tindall.” “Becauseiming [had] become critical’ and they “reasonably anticipateflit
Plaintiff would soon begin “aggressively trying to turn [her] judgmentip ioash,” Defendants
made the necessary transfers prior to the judgment being domesticated in Geortjies Geawrt,
it is enough that the judgment existed and was a motivating factor for Refshalansfer of assets.
Plaintiff, therefore, has met her burden of showing her claim in this instance has “some
foundatior in fact.” The evidence presented by Plaintiff combined with the documents considered
in camera make a prima facie case that Defendants planned and executed a fraudulent transfer and
that attorney-client communications were made in furtherance of dnadfér. To this extent,

Plaintiffs Motion to Compel is granted.

® Through the motion at bar, Plaintiff further argues that Defendant Horton waived privilege as t
this subject matter during his deposition. Given this Cofirtthngs herein, Plaintiff's waiver argument need
not be addressed. In the present Order, the Court has in fact gone to gyt teravoid relying on
Defendant Horton’s responses to questions regarding the September 200@ndemdrom Sid Williams
SO as to prevent any inadvertent boot-strapping from findings in a previous cagmurheiill thus decline
to delve into that issue now, as it is not necessary for the ultimate resolution of the nhetbek. at
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[l. Scope of the Exception

Plaintiff contends that, in the event that she is able to make a prima facie caseasto o
the challenged transactions, the Court may apply the crime-fraud exception nwmoations
concerning the other transactions, considering of the “totality afritnstances.” In other words,
Plaintiff contends that she does not have to establish a prima facie case for ezbépactdently
of the other. Plaintiff is correct that the Court may consider aliwistances when determining
whether the crime-fraud exception applies; yet, the Court is reluctant tatlapglyception across-
the-board to all “suspicious” transactions when a prima facie case h&genlgstablished for one.

A balance must be reached between a moving party’s interest in invegtigtier
transactions and the interests in protecting the confidentiality of theeytolient relationship.
Unlike in camera review, which is essentially a “non-dispositive procedural wayiostat
application of the crime-fraud exception to attorney-client communicatiwesK[s] the seal of a
highly protected privilege” and subjects private communications to public diseloSeeHaines
975 F.2d at 96. Thus, although alipn@ary showing as to one transaction may, in some cases,
warrantin camerareview of communications concerning other transactions, the standafd seou
higher when attorney-client communications will be disclosed. Herehtrofghe need to protect
the confidentiality of attorney-client communications and the lack of anyection between the
transfers at issue, the Court finds that the prima facie evidence of fraud in theetldsd s
transactions does not necessarily taint the first two. Plaintiff neededkeéoanpaima facie showing
for each of the three suspect transfers individually. This may not be ttlasion in every case;
but in this case, the Court will not extend application of the excepéigond the transactions for

which Plaintiff made her prima facie case.
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Accordingly, only those communications concerning the cessation of H&Se$l@md
creation of the Triangle entities will be excepted from attordieptcprivilege. The terms of this
Order are limited. The crime-fraud exception to the attorney-cjenilege applies only to
communications concerning proposed or ongoing infractions of the law in thetia¢ion of a

fraud. Pihimanv. Stat@92 Ga. App. 612, 615, 664 S.E.2d 904 (2008). Only those communications

which occur before the perpetration of a fraud or commission of a crime ackl r@late thereto
are excepted from privilege; communications occurring after a fraud or a crimegmasdmpleted
are still privileged and are not discoverable. Beat 616. Plaintiff, therefore, may inquire into
attorney-client communications only as they are related to the planremgaurtion of the transition
from H&S Homes to the Triangle entities, as described in thistOrlaintiff may not inquire into
communications made after these transactions were carried out, even if thoeanaations
concern the possible legal implications of the transactions. Plainiifrelyg not inquire into matters
unrelated to the planning and execution of these transactions, such as rektted to the defense
of this lawsuit or any other lawsuit.

Thirteerdocuments listed in the privilege log appear to address aspects of the transition
H&S Homes to the Triangle entities. These documents are numbers 1, 2,6 20, 22,40, 62,
63,64, and 65. The “crime-fraud exception” to the attorney-client privilege amésodiscovery
of these communications. Accordingly, these and any other attorney-ciemhunications
concerning the closure of H&S and the creation of the Triangle subsidinalte produced over
Defendants’ objection. Plaintiff may conduct additional discovery imatters involving
attorney-client privilege to the extent those requestsmied to information about the cessation
of H&S and the creation of Triangle Homes. Defendants are directed to make sudbstapbnses

to all the relevant interrogatories and requests for production where privilageoreviously
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asserted and are to produce documents from the Chamberlain firm related to thencafslH&S
and the opening of the Triangle subsidiaries, including but not limiteeléwant biling records,
interoffice memos and emails. Defendants shall also respond to gaesbiout attorney-client

communications related to the cessation of H&S and the creation of Triadgts anbsidiaries.

It is SO ORDERED this 10th day of January, 2011.

S/ C. Ashley Royal
C. ASHLEY ROYAL, JUDGE
UNITED STATES DISTRICT COURT

jir
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