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ȱ THEȱUNITEDȱSTATESȱDISTRICTȱCOURTȱ
ȱ FORȱTHEȱMIDDLEȱDISTRICTȱOFȱGEORGIAȱ
ȱ MACONȱDIVISIONȱ
ȱ
TERRYȱCARTRETTEȱTINDALL,ȱȱ :ȱ

:ȱ
Plaintiff,ȱ :ȱ ȱ ȱ

v.ȱ ȱ ȱ ȱ ȱ ȱ ȱ :ȱ CivilȱActionȱ
:ȱ ȱ No.ȱ ȱ 5:10ȬCVȬ044(CAR)ȱ

Hȱ&ȱSȱHOMES,ȱLLC,ȱet.ȱal.,ȱ :ȱ
:ȱ

Defendants.ȱ :ȱ
_____________________________________ȱ ȱ
ȱ

ORDERȱONȱHORTONȱDEFENDANTS’ȱMOTIONȱ ȱ
FORȱPARTIALȱSUMMARYȱJUDGMENTȱREGARDINGȱ
THEIRȱFOURTH,ȱFIFTH,ȱANDȱSIXTHȱDEFENSESȱ

ȱ
CurrentlyȱbeforeȱtheȱCourtȱisȱtheȱHortonȱDefendants’ȱMotionȱforȱPartialȱSummaryȱ

JudgmentȱregardingȱDefendants’ȱfourth,ȱfifth,ȱandȱsixthȱdefensesȱ[Doc.ȱ164].ȱ ȱ Throughȱ

thisȱMotion,ȱDefendantsȱargueȱthatȱtheyȱareȱentitledȱtoȱsummaryȱjudgmentȱonȱPlaintiff’sȱ

fraudulentȱtransferȱclaimsȱarisingȱoutȱofȱ(1)ȱtheȱdefaultȱjudgmentȱenteredȱinȱFebruaryȱofȱ

2005ȱandȱ(2)ȱanyȱtransferȱofȱfundsȱoccurringȱbetweenȱJanuaryȱ2005ȱandȱAugustȱ2008,ȱasȱ

thoseȱclaimsȱareȱallȱbarredȱbyȱtheȱrelevantȱstatuteȱofȱlimitations.ȱSeeȱO.C.G.A.ȱ§ȱ18Ȭ2Ȭ29.ȱ ȱ

Plaintiffȱconcedesȱ(1)ȱthatȱtheȱdefaultȱjudgmentȱisȱnoȱlongerȱactionableȱunderȱtheȱGeorgiaȱ

UniformȱFraudulentȱTransfersȱAct,ȱO.C.G.A.ȱ§ȱ18Ȭ2Ȭ70,ȱet.ȱseq.;ȱ(2)ȱthatȱanyȱotherȱtransfersȱ

occurringȱpriorȱtoȱFebruaryȱofȱ2006ȱareȱnotȱactionableȱunderȱO.C.G.A.ȱ18Ȭ2Ȭ74(a);ȱandȱ(3)ȱ

thatȱ noneȱ ofȱ theȱ transfersȱ occurringȱ betweenȱ Januaryȱ 2005ȱ andȱ Augustȱ ofȱ 2008ȱ areȱ
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actionableȱunderȱO.C.G.A.ȱ18Ȭ2Ȭ75(b).ȱSummaryȱJudgmentȱ isȱthusȱGRANTEDȱ inȱfavorȱ

ofȱtheȱHortonȱDefendantsȱasȱtoȱthoseȱclaims.ȱ ȱDefendants’ȱMotion,ȱhowever,ȱisȱDENIEDȱ

withȱ respectȱ toȱ Plaintiff’sȱ O.C.G.A.ȱ 18Ȭ2Ȭ74(a)ȱ claimsȱ basedȱ transfersȱ occurringȱ afterȱ

Februaryȱofȱ2006.ȱ ȱ ȱ

STANDARDȱOFȱREVIEWȱ

ȱ Summaryȱ judgmentȱmustȱ beȱ grantedȱ ifȱ “thereȱ isȱ noȱ genuineȱ issueȱ asȱ toȱ anyȱ

materialȱfactȱandȱ.ȱ.ȱ.ȱtheȱmovantȱisȱentitledȱtoȱjudgmentȱasȱaȱmatterȱofȱlaw.”ȱ ȱ Fed.ȱR.ȱCiv.ȱ

P.ȱ56(c);ȱseeȱalsoȱCelotexȱCorp.ȱv.ȱCatrett,ȱ477ȱU.S.ȱ317,ȱ322,ȱ106ȱS.ȱCt.ȱ2548,ȱ91ȱL.ȱEd.ȱ2dȱ

265ȱ(1986);ȱJohnsonȱv.ȱClifton,ȱ74ȱF.3dȱ1087,ȱ1090ȱ(11thȱCir.ȱ1996).ȱ ȱ ȱ

Onȱaȱmotionȱforȱsummaryȱjudgment,ȱtheȱmovingȱpartyȱ“alwaysȱbearsȱtheȱ initialȱ

responsibilityȱofȱinformingȱtheȱdistrictȱcourtȱofȱtheȱbasisȱforȱitsȱmotion,ȱandȱidentifyingȱ

thoseȱportionsȱofȱtheȱpleadings,ȱdepositions,ȱanswersȱtoȱinterrogatories,ȱandȱadmissionsȱ

onȱfile,ȱtogetherȱwithȱtheȱaffidavits,ȱifȱany,ȱwhichȱitȱbelievesȱdemonstrateȱtheȱabsenceȱofȱaȱ

genuineȱ issueȱ ofȱmaterialȱ fact”ȱ andȱ thatȱ entitleȱ itȱ toȱ aȱ judgmentȱ asȱ aȱmatterȱ ofȱ law.ȱ

Celotex,ȱ477ȱU.S.ȱatȱ323.ȱ ȱ Ifȱtheȱmovingȱpartyȱdischargesȱthisȱburden,ȱtheȱburdenȱshiftsȱ

toȱ theȱ nonmovingȱ partyȱ toȱ goȱ beyondȱ theȱ pleadingsȱ andȱ presentȱ specificȱ evidenceȱ

showingȱthatȱthereȱisȱaȱgenuineȱissueȱofȱmaterialȱfactȱ(i.e.,ȱevidenceȱthatȱwouldȱsupportȱaȱ

juryȱverdict)ȱorȱthatȱtheȱmovingȱpartyȱ isȱnotȱentitledȱtoȱaȱ judgmentȱasȱaȱmatterȱofȱ law.ȱ ȱ

Avirganȱv.ȱHull,ȱ932ȱF.2dȱ1572,ȱ1577ȱ(11thȱCir.ȱ1991);ȱseeȱFed.ȱR.ȱCiv.ȱP.ȱ56(e);ȱCelotex,ȱ



3ȱ
ȱ

477ȱU.S.ȱatȱ324ȱ26.ȱ ȱ Thisȱevidenceȱmustȱconsistȱofȱmoreȱthanȱmereȱconclusoryȱallegationsȱ

orȱlegalȱconclusions.ȱ ȱ SeeȱAvirgan,ȱ932ȱF.2dȱatȱ1577.ȱ ȱ ȱ

Summaryȱ judgmentȱmustȱbeȱenteredȱwhenȱ“theȱnonmovingȱpartyȱhasȱ failedȱ toȱ

makeȱaȱsufficientȱshowingȱonȱanȱessentialȱelementȱofȱ[his]ȱcaseȱwithȱrespectȱtoȱwhichȱ[he]ȱ

hasȱtheȱburdenȱofȱproof.”ȱ ȱCelotex,ȱ477ȱU.S.ȱatȱ323.ȱ

DISCUSSIONȱ
ȱ

ȱ PlaintiffȇsȱComplaint,ȱfiledȱonȱFebruaryȱ2,ȱ2010,ȱidentifiesȱseveralȱtransactionsȱorȱ

seriesȱ ofȱ transactionsȱwhichȱ sheȱ claimsȱwereȱ fraudulentȱ asȱ definedȱ byȱ theȱ Georgiaȱ

UniformȱFraudulentȱTransfersȱActȱ(“UFTA”),ȱO.C.G.A.ȱ§ȱ18Ȭ2Ȭ70,ȱet.ȱseq.ȱ ȱAmongȱtheseȱ

Ȉtransfers,Ȉȱ Plaintiffȱ hasȱ identifiedȱ (1)ȱ aȱ defaultȱ judgmentȱ enteredȱ andȱ publishedȱ inȱ

Februaryȱofȱ2005ȱandȱ (2)ȱaȱ seriesȱofȱpaymentsȱ fromȱDefendantȱH&SȱHomes,ȱL.L.C.ȱ toȱ

DefendantȱHortonȱHomes,ȱInc.ȱoccurringȱbetweenȱJanuaryȱ2005ȱandȱAugustȱofȱ2008.ȱ ȱ ȱ

ȱ Throughȱ theȱ presentȱMotion,ȱ theȱHortonȱDefendantsȱ haveȱ successfullyȱ shownȱ

thatȱtheȱUFTAȱclaimsȱbasedȱuponȱsomeȱofȱtheseȱtransactionsȱareȱbarredȱbyȱtheȱrelevantȱ

statuteȱ ofȱ limitations.ȱ ȱO.C.G.A.ȱ §ȱ 18Ȭ2Ȭ79ȱ providesȱ theȱ statuteȱ ofȱ limitationsȱ forȱ allȱ

claimsȱbroughtȱpursuantȱtoȱtheȱUFTA:ȱ ȱClaimsȱbroughtȱunderȱO.C.G.A.ȱ§ȱ18Ȭ2Ȭ74(a)ȱforȱ

transfersȱmadeȱ“withȱ theȱactualȱ intentȱ toȱhinder,ȱdelay,ȱorȱdefraudȱanyȱcreditorȱofȱtheȱ

debtor”ȱmustȱbeȱbroughtȱwithinȱ fourȱyearsȱofȱtheȱtransferȱorȱwithinȱoneȱyearȱafterȱtheȱ

transferȱcouldȱhaveȱbeenȱreasonablyȱdiscovered.ȱO.C.G.A.ȱ§ȱ18Ȭ2Ȭ79(1).ȱ ȱClaimsȱbroughtȱ
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pursuantȱ toȱ O.C.G.A.ȱ §ȱ 18Ȭ2Ȭ75(b)ȱ basedȱ onȱ transfersȱ madeȱ toȱ anȱ insiderȱ forȱ anȱ

antecedentȱdebtȱhaveȱaȱ shorterȱ statuteȱofȱ limitation,ȱandȱmustȱbeȱbroughtȱwithinȱoneȱ

yearȱofȱtheȱtransfer.ȱO.C.G.A.ȱ§ȱ18Ȭ2Ȭ79(3).ȱ ȱ ȱ

ȱ Givenȱ theȱdatesȱofȱ theȱ relevantȱ transfers,ȱPlaintiffȱ concedesȱ thatȱ (1)ȱ theȱdefaultȱ

judgmentȱ isȱ noȱ longerȱ actionableȱ underȱ UFTA;ȱ (2)ȱ anyȱ transfersȱ occurringȱ priorȱ toȱ

Februaryȱ ofȱ 2006ȱ areȱ notȱ actionableȱ underȱ O.C.G.A.ȱ 18Ȭ2Ȭ74(a);ȱ andȱ (3)ȱ noneȱ ofȱ theȱ

transfersȱ occurringȱ betweenȱ Januaryȱ 2005ȱ andȱAugustȱ ofȱ 2008ȱ areȱ actionableȱ underȱ

O.C.G.A.ȱ 18Ȭ2Ȭ75(b).ȱ Plaintiffȱ thusȱ agreesȱ thatȱ summaryȱ judgmentȱ isȱ dueȱ toȱ beȱ

GRANTEDȱ inȱ favorȱofȱ theȱHortonȱDefendants,ȱbutȱonlyȱwithȱ respectȱ toȱ theseȱUFTAȱ

claimsȱarisingȱoutȱofȱtheseȱspecificȱtransfers.ȱ

ȱ TheȱpartiesȱdisagreeȱasȱtoȱwhetherȱPlaintiffȱhasȱanyȱactionableȱUFTAȱclaim,ȱunderȱ

O.C.G.A.ȱ§ȱ18Ȭ2Ȭ74(a),ȱbasedȱuponȱthoseȱtransfersȱoccurringȱbetweenȱFebruaryȱ2006ȱandȱ

Augustȱ2008.ȱ ȱ Plaintiffȱcontendsȱthatȱtheseȱtransfersȱareȱactionableȱunderȱtheȱtheoryȱthatȱ

theȱpaymentsȱwereȱmadeȱwithȱtheȱ“intentȱ .ȱ .ȱ.ȱtoȱdefraud.”ȱ ȱ SeeȱO.C.G.A.ȱ§ȱ18Ȭ2Ȭ74(a).ȱ ȱ

Defendantsȱargueȱthat,ȱbecauseȱtheseȱpaymentsȱwereȱmadeȱtoȱsatisfyȱanȱantecedentȱdebtȱ

toȱHortonȱHomesȱ(anȱinsider),ȱanyȱUFTAȱclaimsȱarisingȱfromȱtheseȱtransfersȱmayȱonlyȱbeȱ

broughtȱ underȱ O.C.G.A.ȱ 18Ȭ2Ȭ75(b)ȱ (dealingȱ withȱ theȱ paymentȱ antecedentȱ debtsȱ toȱ

insiders),ȱaȱclaimȱwhichȱ isȱundisputedlyȱtimeȬbarred.ȱ ȱ Theȱ issue,ȱtherefore,ȱ isȱwhetherȱ

PlaintiffȱisȱpermittedȱtoȱpursueȱherȱclaimsȱunderȱO.C.G.A.ȱ§ȱ18Ȭ2Ȭ74(a),ȱevenȱthoughȱtheȱ
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transfersȱhaveȱbeenȱshownȱtoȱbeȱrepaymentsȱofȱanȱantecedentȱdebtȱtoȱanȱinsider.ȱ ȱ Ifȱsheȱ

can,ȱ itȱ isȱundisputedȱ thatȱ thoseȱclaimsȱwouldȱnotȱbeȱbarredȱbyȱ theȱ relevantȱ fourȬyearȱ

statuteȱofȱlimitation.ȱSeeȱO.C.G.A.ȱ§18Ȭ2Ȭ79(1).ȱ ȱ ȱ

ȱ Accordingȱ toȱDefendants,ȱ itȱ isȱ undisputedȱ thatȱ theȱ transfersȱ inȱ questionȱwereȱ

repaymentsȱofȱantecedentȱdebtȱbyȱH&SȱHomesȱtoȱanȱinsider,ȱHortonȱHomes.ȱ ȱ Thereȱisȱ

alsoȱ noȱ disputeȱ thatȱ suchȱ transfersȱmayȱ giveȱ riseȱ toȱ aȱUFTAȱ claimȱ underȱO.C.G.A.ȱ

18Ȭ2Ȭ75(b)ȱ ifȱbroughtȱwithinȱ theȱ relevantȱ statuteȱofȱ limitations.ȱ ȱDefendants,ȱhowever,ȱ

areȱunableȱtoȱciteȱanyȱlawȱforȱtheȱpropositionȱthatȱaȱfraudulentȱtransferȱclaimȱcannotȱalsoȱ

beȱbroughtȱunderȱO.C.G.A.ȱ18Ȭ2Ȭ74(a)ȱonȱtheȱbasisȱofȱsuchȱrepaymentsȱbeingȱmadeȱ“withȱ

theȱfraudulentȱintentȱtoȱhinder,ȱdelay,ȱorȱdefraudȱanyȱcreditorȱofȱtheȱdebtor.”ȱ ȱ ȱ ȱ ȱ

ȱ Inȱtheȱabsenceȱofȱanyȱlawȱonȱpoint,ȱDefendantsȱargueȱthatȱpublicȱpolicyȱwouldȱbeȱ

offendedȱifȱ“oneȱnonȬinsiderȱcreditorȱwasȱallowedȱtoȱattackȱaȱdebtorȇsȱrepaymentȱofȱdebtȱ

toȱ anotherȱ nonȬinsiderȱ creditorȱ onȱ groundsȱ ofȱ intentȱ toȱ delay,ȱ hinder,ȱ orȱ defraudȱ

creditorsȱwithȱ aȱ fourȬyearȱ statuteȱofȱ limitations,ȱ .ȱ .ȱ .ȱ asȱ anyȱ insolvencyȱ orȱ liquidationȱ

wouldȱ resultȱ inȱaȱwarȱbetweenȱ thirdȱpartyȱcreditors,ȱattemptingȱ toȱ requireȱcompetingȱ

creditorsȱ toȱ repayȱdebtȱpaymentsȱ receivedȱ fromȱ theȱdebtor.”ȱ (Deft.ȱBr.ȱ inȱReplyȱ [Doc.ȱ

234]ȱatȱp.ȱ6).ȱ ȱDefendants’ȱpolicyȱtheoryȱmayȱbeȱcorrect,ȱandȱitȱmayȱlikelyȱbeȱreasonȱthatȱ

theȱdraftersȱofȱ theȱUFTAȱ limitedȱ theȱ scopeȱofȱO.C.G.A.ȱ§18Ȭ2Ȭ75(b)ȱ toȱ thoseȱpaymentsȱ

madeȱtoȱinsiders.ȱ ȱ ȱ
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Thatȱdoesȱnotȱmean,ȱhowever,ȱ thatȱ transfersȱ toȱ insidersȱbasedȱuponȱantecedentȱ

debtsȱ mayȱ notȱ alsoȱ giveȱ riseȱ toȱ claimsȱ thatȱ theȱ repaymentsȱ wereȱ madeȱ “withȱ theȱ

fraudulentȱ intentȱ toȱ hinder,ȱ delay,ȱ orȱ defraudȱ anyȱ creditorȱ ofȱ theȱ debtor.”ȱ ȱ Thereȱ isȱ

nothingȱ inȱ theȱ plainȱ languageȱ ofȱ statuteȱ limitingȱ claimsȱ broughtȱ underȱ O.C.G.A.ȱ §ȱ

18Ȭ2Ȭ74(a)ȱtoȱtransfersȱmadeȱtoȱnonȬinsiders.ȱ ȱNorȱisȱthereȱanyȱlanguageȱindicatingȱthatȱ

claimsȱbroughtȱunderȱthisȱsubsectionȱcouldȱnotȱbeȱbasedȱuponȱtransfersȱmadeȱunderȱtheȱ

guiseȱofȱanȱantecedentȱdebt.ȱ ȱ SeeȱO.C.G.A.ȱ§ȱ18Ȭ2Ȭ74(a).ȱ ȱClearly,ȱ throughȱO.C.G.A.ȱ§ȱ

18Ȭ2Ȭ75(b),ȱtheȱdraftersȱofȱtheȱlawȱdemonstratedȱthatȱtheyȱcouldȱspecifyȱsuchȱlimitations,ȱ

butȱtheyȱapparentlyȱchoseȱnotȱtoȱinȱO.C.G.A.ȱ§ȱ18Ȭ2Ȭ74(a).ȱ ȱ ThisȱCourtȱwillȱthusȱdeclineȱ

toȱimposeȱthisȱlimitationȱwhenȱtheȱlawȱdoesȱnotȱrequireȱit.ȱ

ȱ Indeed,ȱ itȱ appearsȱ thatȱ theseȱ twoȱ codeȱ sectionsȱ areȱ moreȱ appropriatelyȱ

distinguishedȱ byȱ theȱ requirementȱ toȱ showȱ intent,ȱ ratherȱ thanȱ byȱ theȱ partiesȱ toȱ theȱ

transactionȱorȱtheȱreasonȱprofferedȱforȱtheȱtransfer.ȱ ȱOnȱitsȱface,ȱO.C.G.A.ȱ§ȱ18Ȭ2Ȭ75(b)ȱisȱ

aȱconstructiveȱfraudȱstatuteȱwhichȱdoesȱnotȱrequireȱanyȱactualȱproofȱofȱintentȱtoȱdefraud.ȱ ȱ

Toȱproveȱ thatȱaȱtransferȱwasȱ fraudulentȱunderȱ§ȱ18Ȭ2Ȭ75(b)ȱaȱplaintiffȱneedȱonlyȱ showȱ

“theȱtransferȱwasȱmadeȱtoȱanȱinsiderȱforȱanȱantecedentȱdebt,ȱtheȱdebtorȱwasȱinsolventȱatȱ

thatȱtime,ȱandȱtheȱinsiderȱhadȱreasonableȱcauseȱtoȱbelieveȱthatȱtheȱdebtorȱwasȱinsolvent.”ȱ

Id.ȱ ȱ Sectionȱ O.C.G.A.ȱ §ȱ 18Ȭ2Ȭ74(a),ȱ onȱ theȱ otherȱ hand,ȱ appliesȱ toȱ anyȱ transfersȱ orȱ

obligationsȱ incurred,ȱandȱ toȱprevailȱonȱaȱclaimȱunderȱ thisȱ subsection,ȱaȱplaintiffȱmustȱ
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produceȱ evidenceȱ ofȱ anȱ “intentȱ toȱ hinder,ȱ delay,ȱ orȱ defraud”ȱ theȱ creditor.ȱ ȱ Thus,ȱ

contraryȱtoȱDefendants’ȱassertions,ȱtheȱtwoȱcausesȱofȱactionȱareȱnotȱmutuallyȱexclusive.ȱ ȱ

DefendantsȱhaveȱthusȱfailedȱtoȱpersuadeȱthisȱCourtȱthatȱaȱsingleȱtransferȱcannotȱgiveȱriseȱ

toȱaȱclaimȱunderȱbothȱcodeȱsections.ȱ

ȱ Thoughȱnotȱprecedent,ȱtheȱCourt’sȱpositionȱ isȱmirroredȱ inȱaȱMichiganȱcaseȱcitedȱ

byȱPlaintiff:ȱZervosȱGroup,ȱInc.ȱv.ȱThompsonȱAsphaltȱProducts,ȱInc.,ȱ2006ȱWLȱ1156369ȱatȱ

*6ȱ (Mich.ȱApp.ȱMayȱ 2,ȱ 2006)ȱ (unpublished).ȱ There,ȱ theȱ trialȱ courtȱ grantedȱ summaryȱ

judgmentȱonȱaȱclaimȱbroughtȱunderȱaȱprovisionȱofȱMichiganȱlawȱidenticalȱtoȱ§ȱ18Ȭ2Ȭ75(b)ȱ

becauseȱtheȱoneȬyearȱstatuteȱofȱlimitationsȱhadȱtoȱrun.ȱId.ȱ ȱ Theȱtrialȱcourt,ȱnonetheless,ȱ

allowedȱ theȱplaintiffȱ toȱproceedȱonȱaȱclaimȱunderȱaȱprovisionȱ identicalȱ toȱ§ȱ18Ȭ2Ȭ74(a)ȱ

basedȱuponȱtheȱsameȱtransferȱbecauseȱtheȱtransferȱoccurredȱwithinȱtheȱfourȬyearȱstatuteȱ

ofȱ limitations.ȱ Id.ȱ Theȱ stateȱ appellateȱ courtȱ laterȱ upheldȱ theȱ ruling,ȱ recognizingȱ thatȱ

“nothingȱ inȱ theȱ UFTAȱ restrictsȱ aȱ singleȱ transferȱ orȱ conveyanceȱ fromȱ meetingȱ theȱ

requirementsȱofȱfraudulenceȱunderȱmoreȱthanȱoneȱprovisionȱofȱtheȱact.”ȱId.ȱ

ȱ TheȱCourtȱalsoȱnotesȱ thatȱGeorgiaȱhasȱ longȱheldȱ thatȱ theȱpaymentȱofȱadequateȱ

considerationȱdoesȱnotȱnecessarilyȱ forecloseȱaȱ findingȱ fraud.ȱ ȱ SeeȱLewisȱv.ȱLewis,ȱ210ȱ

Ga.ȱ330,ȱ332ȱ80ȱS.E.2dȱ312ȱ(1954).ȱ ȱ Indeed,ȱ“[t]heȱquestionȱasȱtoȱwhetherȱ[aȱtransferȱwasȱ

made]ȱwithȱintentionȱtoȱdelayȱorȱdefraudȱ.ȱ.ȱ.ȱ,ȱorȱwhetherȱtheȱtransactionȱwasȱaȱbonaȱfideȱ

oneȱuponȱaȱvaluableȱconsiderationȱ .ȱ .ȱ .ȱ,ȱ isȱordinarilyȱoneȱforȱdeterminationȱbyȱaȱ jury.”ȱ ȱ
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Id.ȱ ȱ Thus,ȱifȱthisȱCourtȱwasȱtoȱfindȱthatȱaȱrepaymentȱofȱantecedentȱdebtȱcouldȱnot,ȱasȱaȱ

matterȱofȱlaw,ȱalsoȱbeȱmadeȱwithȱtheȱintentȱtoȱhinder,ȱdelay,ȱorȱdefraudȱanotherȱcreditor,ȱ

theȱfindingȱwouldȱbeȱcontraryȱtoȱlongstandingȱGeorgiaȱlaw.ȱ ȱ Seeȱid.;ȱMcMillanȱv.ȱSasser,ȱ

235ȱGa.ȱ59,ȱ59,ȱ218ȱS.E.2dȱ810,ȱ810ȱ(1975)ȱ(findingȱsufficientȱevidenceȱofȱfraudȱtoȱsustainȱ

juryȱverdictȱinȱfavorȱofȱcreditorȱevenȱthoughȱtransferȱdischargedȱaȱpreexistingȱdebt);ȱseeȱ

alsoȱGraftonȱv.ȱMeikleham,ȱ246ȱF.ȱ737,ȱ742ȱ (5thȱCir.ȱ1917)ȱ (“Thoughȱheȱ transferredȱhisȱ

earnedȱsalaryȱtoȱhisȱ lawyerȱtoȱsecureȱaȱdebtȱheȱowedȱhim,ȱyet,ȱifȱhisȱrealȱpurposeȱinȱsoȱ

doingȱwasȱhisȱdeclaredȱpurpose,ȱviz.ȱ toȱhinderȱandȱdelayȱhisȱprincipalȱcreditorȱ inȱherȱ

rightȱtoȱhaveȱaȱpartȱofȱtheȱsumȱappliedȱtoȱherȱjudgment,ȱthisȱwouldȱconstituteȱaȱtransferȱ

ofȱhisȱpropertyȱwithȱintentȱtoȱhinder,ȱdelay,ȱorȱdefraudȱhisȱcreditors.”).ȱ

ȱ Forȱ allȱ ofȱ theseȱ reasons,ȱ theȱ Courtȱ findsȱ thatȱ Plaintiffȱ isȱ notȱ precludedȱ fromȱ

bringingȱ claimsȱunderȱO.C.G.A.ȱ§ȱ18Ȭ2Ȭ74(a)ȱbasedȱuponȱ theȱmonetaryȱ transfersȱ fromȱ

H&SȱtoȱHortonȱHomesȱoccurringȱafterȱFebruaryȱ2006ȱ–ȱevenȱthoughȱsuchȱtransfersȱmayȱ

haveȱ beenȱ repaymentsȱ ofȱ anȱ antecedentȱ debtȱ toȱ anȱ insider.ȱ Ifȱ Plaintiffȱ canȱ produceȱ

evidenceȱthatȱDefendants’ȱrealȱintentȱinȱmakingȱtheseȱpaymentsȱwasȱtoȱhinder,ȱdelay,ȱorȱ

defraudȱ Plaintiff,ȱ sheȱ mayȱ recoverȱ underȱ O.C.G.A.ȱ §ȱ 18Ȭ2Ȭ74(a),ȱ andȱ becauseȱ theseȱ

paymentȱwereȱmadeȱ afterȱ Februaryȱ 2006,ȱ theȱ claimsȱ areȱ notȱ barredȱ byȱ theȱ relevantȱ

fourȬyearȱstatuteȱofȱlimitations.ȱSeeȱO.C.G.A.ȱ§ȱ18Ȭ2Ȭ79.ȱ ȱ ȱ

ȱ ȱ
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CONCLUSIONȱ

ȱ Defendants’ȱMotionȱ forȱ Partialȱ Summaryȱ Judgmentȱ [Doc.ȱ 164]ȱ isȱ accordinglyȱ

grantedȱinȱpartȱandȱdeniedȱinȱpart.ȱ ȱ TheȱMotionȱisȱGRANTEDȱasȱtoȱ(1)ȱPlaintiff’sȱUFTAȱ

claimsȱ basedȱ onȱ theȱ defaultȱ judgmentȱ enteredȱ inȱ Februaryȱ ofȱ 2005;ȱ (2)ȱ Plaintiff’sȱ

O.C.G.A.ȱ§ȱ18Ȭ2Ȭ74(a)ȱclaimsȱbasedȱuponȱ transfersȱoccurringȱpriorȱtoȱFebruaryȱofȱ2006;ȱ

andȱ(3)ȱPlaintiff’sȱO.C.G.A.ȱ18Ȭ2Ȭ75(b)ȱclaimsȱbasedȱuponȱtheȱtransfersȱoccurringȱbetweenȱ

Januaryȱ2005ȱandȱAugustȱofȱ2008.ȱ ȱ TheȱMotionȱ isȱDENIEDȱwithȱ respectȱ toȱPlaintiff’sȱ

O.C.G.A.ȱ18Ȭ2Ȭ74(a)ȱclaimsȱarisingȱfromȱanyȱtransfersȱoccurringȱafterȱFebruaryȱofȱ2006.ȱ ȱ ȱ

Plaintiff’sȱpendingȱMotionȱtoȱFileȱaȱSurȬReplyȱ[Doc.ȱ245]ȱ isȱDENIEDȱasȱMOOT,ȱ

andȱbecauseȱtheȱCourtȱfindsȱthatȱDefendants’ȱargumentsȱwereȱsufficientlyȱbriefedȱsuchȱ

thatȱnoȱoralȱargumentȱisȱrequired,ȱtheȱpendingȱMotionsȱforȱOralȱArgumentȱ[172ȱ&ȱ178]ȱ

areȱalsoȱDENIEDȱinȱrelevantȱpart.ȱ

SOȱORDEREDȱthisȱ9thȱdayȱofȱNovemberȱ2011.ȱ
ȱ
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