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ȱ THEȱUNITEDȱSTATESȱDISTRICTȱCOURTȱ
ȱ FORȱTHEȱMIDDLEȱDISTRICTȱOFȱGEORGIAȱ
ȱ MACONȱDIVISIONȱ
ȱ
TERRYȱCARTRETTEȱTINDALL,ȱȱ :ȱ

:ȱ
Plaintiff,ȱ :ȱ

ȱ ȱ ȱ ȱ ȱ ȱ :ȱ
v.ȱ ȱ ȱ ȱ ȱ ȱ ȱ :ȱ CivilȱActionȱ

:ȱ ȱ No.ȱ ȱ 5:10ȬCVȬ044(CAR)ȱ
Hȱ&ȱSȱHOMES,ȱLLC,ȱet.ȱal.,ȱ :ȱ

:ȱ
Defendants.ȱ :ȱ

_____________________________________ȱ ȱ
ȱ

ORDERȱONȱDEFENDANTS’ȱMOTIONSȱTOȱEXCLUDEȱ
OPINIONSȱOFFEREDȱBYȱPLANTIFF’SȱEXPERTȱHAROLDȱSTOWEȱ

ȱ
Currentlyȱ beforeȱ theȱ Courtȱ areȱ Defendants’ȱ Motionsȱ inȱ Limineȱ toȱ Excludeȱ

Opinionsȱ offeredȱ byȱ Plaintiff’sȱ Expert,ȱ Haroldȱ Stoweȱ [ECFȱ No.ȱ 317ȱ &ȱ 320],ȱ andȱ

Defendants’ȱMotionȱtoȱStrikeȱMr.ȱStowe’sȱSupplementalȱAffidavitȱ[ECFȱNo.ȱ326].ȱ ȱMr.ȱ

StoweȱwasȱretainedȱinȱthisȱcaseȱtoȱtestifyȱonȱbehalfȱofȱPlaintiffȱinȱtheȱfieldsȱofȱcorporateȱ

governance,ȱcorporateȱfinance,ȱandȱbusinessȱpractice.ȱ ȱ InȱhisȱAffidavit,ȱMr.ȱStoweȱoffersȱ

hisȱopinionȱasȱtoȱwhetherȱ“DefendantȱH&SȱHomes,ȱLLCȱandȱitȱaffiliateȱcorporateȱentitiesȱ

metȱ orȱ variedȱ fromȱ industryȱ standards”ȱwhenȱ theyȱmadeȱ theȱ businessȱ transactionsȱ

challengedȱinȱthisȱcase.ȱ ȱ (Affidavit&ȱDisclosureȱofȱHaroldȱStoweȱ[ECFȱNo.ȱ214],ȱ¶¶ȱ5Ȭ6).ȱ ȱ ȱ

Defendantsȱ nowȱ seekȱ toȱ excludeȱ Mr.ȱ Stowe’sȱ opinionsȱ andȱ testimony.ȱ ȱ Inȱ

relevantȱpart,ȱDefendantsȱargueȱ (1)ȱthatȱMr.ȱStowe’sȱoriginalȱandȱsupplementalȱexpertȱ
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reportsȱ doȱ notȱ conformȱ withȱ Ruleȱ 26;ȱ (2)ȱ thatȱ manyȱ ofȱ Mr.ȱ Stowe’sȱ opinionsȱ areȱ

unreliable,ȱareȱnotȱbasedȱuponȱsufficientȱfactsȱorȱdata,ȱand/orȱwouldȱconfuseȱtheȱjury;ȱ(3)ȱ

thatȱMr.ȱStoweȱoffersȱ irrelevantȱandȱ inadmissibleȱopinionsȱ regardingȱ theȱcausationȱofȱ

Plaintiff’sȱpriorȱSouthȱCarolinaȱcase;ȱ(4)ȱthatȱMr.ȱStoweȱisȱnotȱqualifiedȱtoȱofferȱopinionsȱ

regardingȱ theȱ valuationȱ ofȱ land;ȱ andȱ (5)ȱ thatȱmanyȱ ofȱMr.ȱ Stowe’sȱopinionsȱmustȱ beȱ

excludedȱ asȱ impermissibleȱ legalȱ conclusions.ȱ ȱ Theȱ firstȱ ofȱ theseȱ objectionsȱ areȱ

proceduralȱ andȱ consideredȱ underȱ Federalȱ Ruleȱ ofȱ Civilȱ Procedureȱ 26;ȱ Defendants’ȱ

remainingȱ objectionsȱ areȱ evidentiaryȱ andȱ goȱ toȱ theȱ admissibilityȱ ofȱ Mr.ȱ Stowe’sȱ

testimonyȱunderȱFederalȱRuleȱofȱEvidenceȱ702.ȱ ȱ ȱ

I. Ruleȱ26ȱObjectionsȱ

A. ȱMotionsȱtoȱExcludeȱOpinionsȱunderȱRuleȱ26ȱ

InȱtheirȱMotionsȱinȱLimine,ȱDefendantsȱfirstȱcontendȱthatȱHaroldȱStowe’sȱoriginalȱ

Affidavitȱ andȱ anyȱ relatedȱ testimonyȱ shouldȱ beȱ excludedȱ becauseȱ Plaintiff’sȱ counselȱ

preparedȱmuchȱ ofȱ theȱ reportȱ andȱMr.ȱ Stoweȱ failedȱ toȱ discloseȱ thatȱ heȱ reliedȱ onȱ thisȱ

assistanceȱinȱreachingȱhisȱconclusions.ȱ ȱ ȱ

ȱ Duringȱ hisȱ deposition,ȱMr.ȱ Stoweȱ didȱ admitȱ thatȱ Plaintiff’sȱ counselȱ draftedȱ aȱ

preliminaryȱ versionȱofȱhisȱ report.ȱ ȱHowever,ȱStoweȱalsoȱ testifiedȱ thatȱ theȱ reportȱwasȱ

draftedȱafterȱmultiple,ȱlengthyȱtelephoneȱconversationsȱwithȱPlaintiff’sȱcounselȱandȱthatȱ
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heȱsignedȱitȱonlyȱafterȱheȱreviewedȱandȱmodifiedȱit.ȱ ȱ (DepositionȱofȱHaroldȱStoweȱ[ECFȱ

No.ȱ314]ȱatȱ41Ȭ44).ȱ ȱ Theȱreportȱwasȱthenȱfinalizedȱbyȱcounsel’sȱoffice.ȱ ȱ (Id.ȱatȱ44).ȱ ȱ

Asȱ Defendantsȱ contend,ȱ Ruleȱ 26ȱ requiresȱ anȱ expert’sȱ disclosureȱ toȱ “beȱ

accompaniedȱbyȱaȱwrittenȱreportȱ–ȱpreparedȱandȱsignedȱbyȱ theȱwitnessȱ .ȱ .ȱ .ȱ .”ȱ ȱ Fed.ȱR.ȱ

Civ.ȱ P.ȱ 26(a)(2)(B)ȱ (emphasisȱ added).ȱ ȱ Theȱ Courtȱ isȱ notȱ convinced,ȱ however,ȱ thatȱ

counsel’sȱassistanceȱandȱ involvementȱ inȱdraftingȱ theȱreportȱ isȱcompletelyȱprohibitedȱ–ȱ

evenȱifȱtheȱassistanceȱinvolvesȱpreparingȱtheȱentireȱfirstȱdraftȱ–ȱsoȱlongȱasȱthereȱisȱ“prior,ȱ

substantiveȱ input”ȱ fromȱ theȱ expertȱwitness.ȱ ȱ SeeȱalsoȱManningȱ v.ȱCrockett,ȱNo.ȱ95ȱCȱ

3117,ȱ1999ȱWLȱ342715ȱatȱ*3ȱ(N.D.ȱIll.ȱMayȱ18,ȱ1999)ȱ(“someȱattorneyȱinvolvementȱinȱtheȱ

preparationȱofȱanȱexpertȱreportȱisȱpermissible,ȱbutȱ.ȱ.ȱ.ȱtheȱexpertȱmustȱalsoȱsubstantiallyȱ

participateȱ inȱ theȱpreparationȱofȱhisȱ report”).ȱ ȱAnȱAdvisoryȱCommitteeȱNoteȱ toȱRuleȱ

26(a)(2)ȱinȱfactȱexplainsȱthatȱ ȱ

Ruleȱ26(a)(2)(B)ȱdoesȱnotȱprecludeȱcounselȱfromȱprovidingȱassistanceȱtoȱexpertsȱinȱ
preparingȱtheȱreports,ȱandȱ ȱ .ȱ.ȱ.ȱwithȱexpertsȱsuchȱasȱautomobileȱmechanics,ȱ
thisȱ assistanceȱ mayȱ beȱ needed.ȱ ȱ Nevertheless,ȱ theȱ report,ȱ whichȱ isȱ
intendedȱ toȱ setȱ forthȱ theȱ substanceȱofȱ theȱdirectȱ examination,ȱ shouldȱbeȱ
writtenȱinȱaȱmannerȱthatȱreflectsȱtheȱtestimonyȱtoȱbeȱgivenȱbyȱtheȱwitnessȱ
andȱitȱmustȱbeȱsignedȱbyȱtheȱwitness.ȱ
ȱ

Fed.ȱR.ȱCiv.ȱP.ȱ26(a)(2)(B),ȱadvisoryȱcommitteeȱnoteȱ(1993ȱamends.);ȱseeȱalsoȱManning,ȱ

1999ȱWLȱ342715ȱatȱ*3;ȱKeystoneȱMfg.ȱCo.,ȱInc.ȱv.ȱJaccardȱCorp.,ȱ394ȱF.ȱSupp.ȱ2dȱ543,ȱ568ȱ



4ȱ
ȱ

(W.D.N.Y.ȱ 2005)ȱ (“attorneysȱ areȱnotȱprecludedȱ fromȱ assistingȱ expertȱwitnessesȱ inȱ theȱ

preparationȱofȱtheirȱreportsȱsoȱlongȱasȱtheȱwitnessȱremainsȱsubstantiallyȱinvolved”).ȱ ȱ ȱ

Thatȱisȱnotȱtoȱsayȱthatȱitȱisȱappropriateȱforȱcounselȱ“toȱprepareȱtheȱexpert’sȱopinionȱ

fromȱwholeȱcloth”ȱandȱ thenȱ“askȱ theȱexpertȱ toȱsignȱ itȱ ifȱheȱorȱsheȱwishesȱ toȱadoptȱ it.”ȱ ȱ

Manning,ȱ 1999ȱWLȱ 342715ȱ atȱ *3.ȱ ȱ Thatȱ levelȱ ofȱ attorneyȱ influenceȱ andȱ involvementȱ

wouldȱclearlyȱexceedȱtheȱlevelȱofȱassistanceȱcontemplatedȱbyȱRuleȱ26.ȱId.ȱ ȱ ȱ

However,ȱitȱdoesȱnotȱappearȱthatȱPlaintiff’sȱcounselȱcreatedȱMr.ȱStowe’sȱopinionȱ

“fromȱ wholeȱ cloth.”ȱ ȱ Rather,ȱ asȱ shownȱ above,ȱ Mr.ȱ Stowe’sȱ depositionȱ testimonyȱ

indicatesȱ thatȱheȱprovidedȱhisȱownȱopinionsȱandȱ substantialȱ inputȱ forȱ theȱ textȱofȱ theȱ

reportȱ beforeȱ counselȱ preparedȱ aȱ draft.ȱ (Seeȱ Stoweȱ Dep.ȱ 41Ȭ44).ȱ ȱ Mr.ȱ Stoweȱ thenȱ

reviewedȱ thatȱdraftȱ andȱmadeȱmultipleȱ changesȱ beforeȱ itȱwasȱputȱ inȱ finalȱ form.ȱ (Id.)ȱ

Thus,ȱ contraryȱ toȱDefendants’ȱ assertions,ȱMr.ȱ Stowe’sȱ depositionȱ testimonyȱ doesȱ notȱ

suggestȱ eitherȱ thatȱPlaintiff’sȱ counselȱ createdȱMr.ȱStowe’sȱopinionsȱorȱ thatȱMr.ȱStoweȱ

merelyȱperusedȱtheȱreportȱandȱsignedȱhisȱnameȱtoȱit.ȱ ȱC.f.,ȱManning,ȱ1999ȱWLȱ342715ȱatȱ

*3.ȱ ȱ Indeed,ȱtheȱreportȱwasȱ“writtenȱinȱaȱmannerȱthatȱreflectsȱtheȱtestimonyȱtoȱbeȱgiven”ȱ

andȱwasȱ“signedȱbyȱ theȱwitness.”ȱ ȱ SeeȱFed.ȱR.ȱCiv.ȱP.ȱ26(a)(2)(B),ȱadvisoryȱcommitteeȱ

noteȱ(1993ȱamends.).ȱ ȱ ȱ

Defendants’ȱ argumentsȱ areȱ wellȬtaken,ȱ however.ȱ Mr.ȱ Stowe’sȱ depositionȱ

testimonyȱdoesȱraiseȱquestionsȱasȱtoȱwhoseȱopinionsȱtheseȱactuallyȱare.ȱ ȱMr.ȱStoweȱwasȱ
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unableȱtoȱrecognizeȱblatantȱerrorsȱandȱmisstatementsȱinȱtheȱAffidavitȱ(seeȱe.g.,ȱAffidavitȱ

&ȱDisclosureȱ ofȱHaroldȱ Stoweȱ [ECFȱNo.ȱ 314Ȭ3]ȱ atȱ ¶15(d)(1))ȱ andȱ couldȱ notȱ stateȱ theȱ

“businessȱjudgmentȱrule”ȱatȱhisȱdepositionȱthoughȱhisȱAffidavitȱstatesȱthatȱheȱreviewedȱ

Defendants’ȱdecisionsȱwithinȱtheȱcontextȱofȱtheȱ“timeȱhonoredȱbusinessȱjudgmentȱrule,ȱtheȱ

textȱofȱwhichȱhasȱ longȱbeenȱsettledȱandȱ isȱanȱacceptedȱ industryȱstandard.”ȱ (Id.ȱ atȱ¶ȱ 7).ȱ ȱMr.ȱ

Stowe’sȱaffidavitȱalsoȱ includesȱopinionsȱbasedȱonȱsourcesȱheȱapparentlyȱdidȱnotȱhave.ȱ

Stoweȱopines,ȱforȱinstance,ȱthatȱheȱbasedȱoneȱopinionȱinȱpartȱonȱtheȱdepositionȱtestimonyȱ

MartinȱFiermanȱandȱJoeȱBrileyȱ(Id.ȱatȱ¶ȱ16(H)(2));ȱyetȱStowe’sȱAffidavitȱdoesȱnotȱlistȱtheseȱ

depositionsȱasȱdocumentsȱheȱconsidered,ȱandȱheȱdidȱnotȱproduceȱtheseȱdocumentsȱatȱhisȱ

deposition.ȱ(Seeȱid.ȱatȱ¶ȱ13ȱ&ȱStoweȱDep.ȱ[ECFȱNo.ȱ314ȱ&ȱ316]).ȱ

ȱ Defendantsȱalsoȱpointȱoutȱ thatȱMr.ȱStowe,ȱwhoȱhasȱneverȱ testifiedȱbeforeȱasȱanȱ

expertȱ inȱanyȱcase,ȱmayȱnotȱactuallyȱbeȱanȱunbiased,ȱ independentȱadvisorȱ inȱthisȱcase.ȱ ȱ

Mr.ȱStoweȱadmitsȱ toȱbeingȱaȱpersonalȱ friendȱofȱPlaintiff’sȱcounsel,ȱMr.ȱLovelace.ȱ ȱ Theȱ

twoȱhaveȱhadȱaȱpersonalȱandȱprofessionalȱrelationshipȱforȱmanyȱyearsȱ–ȱwhichȱincludedȱ

socialȱvisitsȱtoȱoneȱanother’sȱhomes,ȱ friendshipsȱbetweenȱ theirȱchildren,ȱandȱPlaintiff’sȱ

counselȱ representingȱMr.ȱ Stoweȱ inȱmultipleȱ realȱ estateȱ transactions.ȱ ȱ (StoweȱDep.ȱ atȱ

47Ȭ50).ȱ ȱDefendantsȱalsoȱquestionȱwhyȱMr.ȱStoweȱhadȱnotȱyetȱbilledȱPlaintiff’sȱcounselȱ

forȱhisȱ timeȱ inȱ thisȱcase,ȱ thoughȱhisȱAffidavitȱwasȱcompletedȱandȱ signedȱmoreȱ thanȱaȱ

yearȱbeforeȱhisȱdeposition.ȱ ȱ (Id.ȱatȱ44).ȱ ȱ
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Nonetheless,ȱ inȱ lightȱ ofȱ Mr.ȱ Stowe’sȱ directȱ testimonyȱ explainingȱ thatȱ heȱ didȱ

provideȱsubstantialȱinputȱintoȱtheȱdraftingȱofȱtheȱAffidavit,1ȱ theȱCourtȱisȱnotȱcompletelyȱ

persuadedȱthatȱeitherȱMr.ȱStowe’sȱundisclosedȱrelianceȱonȱdraftsȱprovidedȱbyȱcounsel,ȱ

hisȱpersonalȱrelationshipȱwithȱPlaintiff’sȱcounsel,ȱorȱtheȱerrorsȱinȱhisȱreportȱrequiresȱthatȱ

Mr.ȱStowe’sȱAffidavitȱbeȱstrickenȱinȱitsȱentiretyȱunderȱRuleȱ26.ȱ ȱ TheȱCourtȱinsteadȱfindsȱ

thatȱtheseȱmattersȱareȱmoreȱaptlyȱconsideredȱinȱtheȱcontextȱofȱMr.ȱStowe’sȱcredibilityȱasȱaȱ

witnessȱandȱtheȱreliabilityȱofȱtheȱopinionsȱheȱoffers.ȱ ȱ SeeȱFed.ȱR.ȱCiv.ȱP.ȱ702;ȱDaubertȱv.ȱ

MerrellȱDowȱPharm.,ȱInc.,ȱ509ȱU.S.ȱ579,ȱ592Ȭ93ȱ(1993)).ȱ ȱ Forȱthisȱreason,ȱtheȱCourtȱwillȱ

notȱstrikeȱMr.ȱStowe’sȱoriginalȱAffidavitȱforȱfailureȱtoȱcomplyȱwithȱRuleȱ26.2ȱ SeeȱUnitedȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱ

1.ȱThoughȱnotȱconsideredȱabove,ȱMr.ȱStowe’sȱrecentȱsupplementȱalsoȱprovidesȱevidenceȱthatȱheȱ
wasȱsubstantiallyȱinvolvedȱinȱtheȱcreationȱofȱhisȱAffidavit.ȱ ȱ Therein,ȱMr.ȱStoweȱaversȱthatȱheȱ ȱ ȱ

reviewedȱallȱofȱ theȱdocumentsȱwhichȱwereȱ theȱbasisȱofȱ [his]ȱ reportȱpriorȱ toȱ theȱ
timeȱ [he]ȱ renderedȱ [his]ȱ opinion,ȱ andȱ .ȱ .ȱ .ȱ hadȱ discussed,ȱ atȱ length,ȱmaterialsȱ
providedȱtoȱ[him]ȱwithȱcounselȱforȱPlaintiff;ȱandȱhadȱmadeȱ[his]ȱopinionsȱand/orȱ
conclusionsȱ knownȱ toȱ counselȱ forȱ Plaintiff,ȱwho,ȱ atȱ [his]ȱ request,ȱ craftedȱ [his]ȱ
opinionȱintoȱaȱformatȱconsistentȱwithȱtheȱrequirementsȱofȱRuleȱ26(a)(2)(6).ȱ ȱ ȱ

(Stoweȱ“SupplementalȱAffidavitȱ&ȱDisclosure”ȱ[ECFȱNo.ȱ323Ȭ1]ȱatȱ¶ȱ10).ȱ ȱHeȱthenȱ“tookȱtheȱdraftȱ
providedȱ toȱ [him]ȱ basedȱ onȱ [his]ȱ preliminaryȱ discussionsȱwithȱ Plaintiff’sȱ counselȱ andȱmadeȱ
commentsȱ andȱ corrections;ȱ comparedȱ andȱ contrastedȱ theȱ draftȱ opinionȱwithȱ theȱ documentsȱ
whichȱ [he]ȱhadȱ reviewed;ȱandȱ .ȱ .ȱ .ȱsignedȱ theȱOpinionȱmakingȱ itȱ [his]ȱopinionȱandȱ [his]ȱworkȱ
product.”ȱId.ȱ
ȱ
2.ȱDefendantsȱhaveȱalsoȱfailedȱtoȱpersuadeȱthisȱCourtȱthatȱtheyȱareȱentitledȱtoȱseeȱcopiesȱofȱtheȱ
priorȱdraftsȱofȱMr.ȱStowe’sȱreport.ȱ ȱRuleȱ26ȱinȱfactȱ“protect[s]ȱdraftsȱofȱanyȱreportȱorȱdisclosure.”ȱ
Fed.ȱR.ȱCiv.ȱP.ȱ24(b)(4)(B)ȱ&ȱadvisoryȱcommitteeȱnoteȱ(2010ȱamends.);ȱseeȱalsoȱe.g.,ȱGraco,ȱInc.ȱv.ȱ
PMCȱ Global,ȱ Inc.,ȱ No.ȱ 08–1304ȱ (FLW),ȱ 2011ȱ WLȱ 666056,ȱ atȱ *ȱ 14ȱ (D.ȱ N.J.ȱ Feb.ȱ 14,ȱ 2011)ȱ
(“[Defendant]ȱisȱnotȱentitledȱtoȱanyȱdrafts,ȱregardlessȱofȱform,ȱofȱexpertȱreportsȱ.ȱ.ȱ.ȱ.”).ȱ
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Statesȱv.ȱKalymon,ȱ541ȱFȱ.3dȱ624,ȱ638ȱ(6thȱCir.ȱ1998)ȱ(“Aȱpartyȇsȱattorneyȱcanȱreduceȱanȱ

expertȇsȱ oralȱ opinionȱ toȱwritingȱ soȱ longȱ asȱ theȱ reportȱ reflectsȱ theȱ actualȱ viewsȱ ofȱ theȱ

expert.”);ȱseeȱalsoȱe.g.,ȱEstateȱofȱLaFargeȱexȱrel.ȱBlizzardȱv.ȱKyker,ȱNo.ȱ1:08CV185,ȱ2011ȱ

WLȱ6151595,ȱ*6Ȭ7ȱ(N.D.ȱMiss.ȱDec.ȱ12,ȱ2011)ȱ(findingȱthatȱcounsel’sȱpreparationȱofȱreportȱ

didȱnotȱexceedȱ“theȱboundsȱofȱlegitimateȱassistanceȱasȱtoȱnegateȱtheȱpossibilityȱthatȱtheȱ

expertȱactuallyȱpreparedȱhisȱownȱreport”);ȱIsomȱv.ȱHowmedica,ȱInc.,ȱNo.ȱ00ȱCȱ5872,ȱ2002ȱ

WLȱ1052030,ȱ*1ȱ(N.D.ȱIll.ȱMayȱ22,ȱ2002)ȱ(findingȱthatȱexpertȱreportȱdraftedȱbyȱattorneyȱ

afterȱextensiveȱdiscussionsȱwithȱexpertȱwitnessȱsatisfiedȱRuleȱ26(a)(2)(B)).ȱ

B. MotionȱtoȱStrikeȱSupplementalȱAffidavitȱ

Defendantsȱalsoȱobjectȱ toȱMr.ȱStowe’sȱ recentlyȱ filedȱ“SupplementalȱAffidavitȱ&ȱ

Disclosure.”ȱ ȱDefendantsȱ contendȱ thatȱ thisȱ postȬdepositionȱ supplementȱ alsoȱ violatesȱ

Ruleȱ 26.ȱ ȱ Theyȱ inȱ factȱ characterizeȱMr.ȱ Stowe’sȱ SupplementalȱAffidavitȱ asȱ “aȱ shamȱ

affidavit,”ȱarguingȱthatȱhisȱsupplementalȱstatementsȱareȱuntrustworthyȱasȱtheyȱdirectlyȱ

contradictȱStowe’sȱoriginalȱAffidavitȱand/orȱdepositionȱtestimony.ȱ ȱ ȱ

Theȱ“shamȱaffidavitȱrule”ȱprovidesȱthatȱ“[w]henȱaȱpartyȱhasȱgivenȱclearȱanswersȱ

toȱunambiguousȱquestionsȱ .ȱ .ȱ .ȱ ,ȱ [it]ȱcannotȱthereafterȱ [submit]ȱanȱaffidavitȱ thatȱmerelyȱ

contradicts,ȱ withoutȱ explanation,ȱ previouslyȱ givenȱ clearȱ testimony.”ȱ ȱ Seeȱ Vanȱ T.ȱ

JunkinsȱandȱAssoc.,ȱ Inc.ȱv.ȱU.S.ȱ Indus.,ȱ Inc.,ȱ736ȱF.2dȱ656,ȱ657ȱ (11thȱCir.ȱ1984).ȱ ȱ “Theȱ

requirementsȱ forȱ applyingȱ theȱ shamȱ affidavitȱ ruleȱ areȱ veryȱ stringent,”ȱ however,ȱ andȱ
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Defendantsȱhavenȱ notȱpersuadedȱ theȱCourtȱ thatȱ thoseȱ requirementsȱhaveȱ necessarilyȱ

beenȱmetȱ inȱthisȱcase.ȱ ȱ SeeȱInȱreȱStandȱ ‘NȱSealȱProd.ȱLiab.ȱLitig.,ȱ623ȱF.ȱSupp.ȱ2dȱ1355,ȱ

1361ȱ(N.D.ȱGa.ȱ2009).ȱ ȱ Indeed,ȱwhenȱreviewingȱanȱaffidavitȱunderȱtheȱrule,ȱtheȱdistrictȱ

courtȱ“mustȱbeȱcarefulȱ toȱdistinguishȱ ‘betweenȱdiscrepanciesȱwhichȱcreateȱ transparentȱ

shamsȱandȱdiscrepanciesȱwhichȱcreateȱanȱ issueȱofȱcredibilityȱorȱgoȱtoȱtheȱweightȱofȱtheȱ

evidence.’”ȱ Id.ȱ (quotingȱTippensȱ v.ȱCelotexȱCorp.,ȱ 805ȱ F.2dȱ 949,ȱ 954ȱ (11thȱCir.ȱ 1986).ȱ ȱ

Here,ȱ theȱ amendedȱ testimonyȱ appearsȱ createȱ anȱ issueȱ ofȱ credibilityȱ ratherȱ thanȱ aȱ

“transparentȱsham.”ȱ

Moreover,ȱaȱcomparisonȱofȱtheȱdepositionȱtestimonyȱandȱaffidavitȱrevealsȱthat,ȱforȱ

theȱmostȱpart,ȱ theȱ supplementalȱ statementsȱ areȱ intendedȱ toȱ clarifyȱMr.ȱ Stowe’sȱpriorȱ

vague,ȱ incorrect,ȱorȱ incompleteȱdepositionȱ testimony.ȱ ȱ Inȱ analogousȱ situations,ȱ itȱhasȱ

beenȱ heldȱ thatȱ “theȱ nonȬmovingȱ partyȱ isȱ notȱ precludedȱ fromȱ elaboratingȱ upon,ȱ

explainingȱ orȱ clarifyingȱpriorȱ testimonyȱ elicitedȱ byȱopposingȱ counselȱ onȱdeposition,”ȱ

andȱthatȱ“minorȱinconsistenciesȱthatȱresultȱfromȱanȱhonestȱdiscrepancyȱ[or]ȱmistakeȱ.ȱ.ȱ.ȱ

affordȱnoȱbasisȱ forȱ excludingȱanȱoppositionȱaffidavit.”ȱMessickȱv.ȱHorizonȱ Industries,ȱ

Inc.,ȱ62ȱF.3dȱ1227,ȱ1231ȱ(9thȱCir.ȱ1995)ȱ(emphasisȱadded).ȱ ȱ ȱ

ȱ TheȱCourtȱ thusȱdoesȱnotȱ findȱMr.ȱStowe’sȱpostȬdepositionȱ filingȱ toȱbeȱaȱ“shamȱ

affidavit.”ȱ ȱ Theȱ realȱproblemȱwithȱMr.ȱ Stowe’sȱ supplementȱ isȱwhenȱ itȱwasȱ filed.ȱ ȱMr.ȱ

Stowe’sȱ originalȱ Affidavitȱ wasȱ timelyȱ filed,ȱ pursuantȱ toȱ Ruleȱ 26ȱ andȱ thisȱ Court’sȱ
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schedulingȱ order,ȱ inȱAprilȱ ofȱ 2011.ȱ ȱHowever,ȱ becauseȱ ofȱDefendants’ȱ requestȱ forȱ anȱ

extensionȱofȱtime,ȱMr.ȱStoweȱwasȱnotȱdeposedȱuntilȱaȱyearȱlater,ȱinȱAprilȱofȱ2012.ȱ ȱAfterȱ

notingȱmanyȱweaknessesȱ inȱMr.ȱ Stowe’sȱ opinions,ȱ Defendantsȱ thereafterȱ filedȱ theirȱ

motionsȱtoȱexcludeȱhisȱtestimonyȱonȱMayȱ1ȱandȱMayȱ2,ȱ2012.ȱ ȱWhenȱPlaintiffȱrespondedȱ

toȱ theseȱmotions,ȱsheȱattachedȱMr.ȱStowe’sȱ“SupplementalȱAffidavit”ȱ inȱanȱattemptȱ toȱ

cureȱ someȱ ofȱ thoseȱ deficienciesȱ notedȱ byȱDefendants.ȱ ȱDefendantsȱ nowȱ requestȱ thatȱ

eitherȱtheȱSupplementalȱAffidavitȱbeȱstrickenȱorȱthatȱtheyȱbeȱallowedȱfurtherȱdiscovery,ȱ

asȱ theyȱ didȱ notȱ haveȱ theȱ opportunityȱ toȱ deposeȱ Mr.ȱ Stoweȱ withȱ respectȱ toȱ hisȱ

supplementalȱstatements.ȱ ȱDefendantsȱareȱmostȱconcernedȱwithȱparagraphsȱ1,ȱ2,ȱ3,ȱandȱ

9ȱofȱtheȱSupplementalȱAffidavit,ȱwhichȱtheyȱcharacterizeȱasȱentirelyȱ“newȱopinions.”ȱ

ȱ DespiteȱDefendants’ȱassertions,ȱtheȱCourtȱdoesȱnotȱfindȱthatȱMr.ȱStoweȱoffersȱnewȱ

opinionsȱ inȱ hisȱ Supplementalȱ Affidavit,ȱ thoughȱ someȱ ofȱ hisȱ statementsȱ doȱ “differ[]ȱ

substantially”ȱ fromȱhisȱdepositionȱ testimony.ȱ ȱ Inȱ reȱStandȱ ‘NȱSeal,ȱ623ȱF.ȱSupp.ȱ2dȱatȱ

1362ȱ(citingȱRoweȱInt’lȱCorp.ȱv.ȱEcast,ȱInc.,ȱ586ȱF.ȱSupp.ȱ2dȱ924,ȱ935ȱ(N.D.ȱIll.ȱ2008)).ȱ ȱ Forȱ

example,ȱinȱParagraphȱ15ȱofȱhisȱoriginalȱdisclosure,ȱMr.ȱStoweȱopinesȱthatȱ

theȱdamagesȱclaimedȱbyȱPlaintiffȱestablishedȱbyȱtheȱSouthȱCarolinaȱjudgmentȱ
wereȱmostȱprobablyȱcausedȱbyȱtheȱacts,ȱdelicts,ȱdepartureȱfrom,ȱavoidanceȱ
of,ȱandȱflagrantȱattemptsȱtoȱavoidȱcorporateȱresponsibilityȱandȱDefendants’ȱ
dutiesȱtoȱPlaintiffȱasȱestablishedȱbyȱtheȱStateȱandȱAppellateȱCourtsȱofȱSouthȱ
Carolinaȱ.ȱ.ȱ.ȱ.ȱ

ȱ



10ȱ
ȱ

(StoweȱAff.ȱatȱ¶ȱ15)ȱ (emphasisȱadded).ȱ ȱWhenȱaskedȱ toȱclarifyȱwhatȱheȱmeantȱ inȱ thisȱ

paragraphȱduringȱhisȱdeposition,ȱStowedȱconfirmedȱthatȱParagraphȱ15ȱofȱhisȱAffidavitȱ

refersȱ toȱ theȱ“cause[]ȱofȱdamagesȱ inȱPlaintiff’sȱSouthȱCarolinaȱ [case].”ȱ ȱ (StoweȱDep.ȱatȱ

58).ȱ ȱDefendantsȱthusȱdiscontinuedȱquestioningȱonȱParagraphȱ15ȱandȱmovedȱtoȱexcludeȱ

thatȱopinionȱasȱirrelevant.ȱ ȱNow,ȱinȱhisȱSupplementalȱAffidavit,ȱMr.ȱStoweȱattemptsȱtoȱ

correctȱhisȱallegedȱerrorȱandȱmakeȱaȱbelatedȱclarificationȱofȱhisȱstatement:ȱ

InȱParagraphȱ15ȱofȱmyȱAffidavit,ȱtheȱopeningȱparagraphȱwasȱinadvertentlyȱ
scrambled.ȱ ȱ Theȱ claimsȱofȱplaintiffȱ inȱ thisȱ litigationȱareȱbasedȱuponȱandȱ
aroseȱoutȱofȱtheȱverdictȱ theȱPlaintiffȱwasȱawardedȱ inȱSouthȱCarolinaȱandȱ
affirmedȱbyȱtheȱAppellateȱCourtȱinȱSouthȱCarolina,ȱbutȱtheȱsubparagraphsȱ
ofȱ 15ȱ applyȱ toȱ claimsȱ inȱ thisȱ caseȱ andȱ notȱ toȱ claimsȱmadeȱ inȱ theȱ Southȱ
Carolinaȱcase.ȱ

ȱ
(Stowe,ȱSupp.ȱAff.ȱatȱ¶ȱ1).ȱ ȱ ȱ

Uponȱ readingȱ theȱ remainderȱ ofȱParagraphȱ 15,ȱ itȱdoesȱ appearȱ thatȱMr.ȱ Stowe’sȱ

opinionsȱ addressȱ conductȱ atȱ issueȱ inȱ theȱ presentȱ case.ȱ ȱMr.ȱ Stoweȱwasȱ thusȱ eitherȱ

confusedȱatȱtheȱtimeȱofȱtheȱdepositionȱorȱheȱwasȱunsureȱofȱhisȱopinion.ȱ ȱ Eitherȱway,ȱtheȱ

Courtȱ againȱ findsȱ thatȱ thisȱ typeȱ ofȱ contradictoryȱ testimonyȱ isȱmoreȱ relevantȱ inȱ theȱ

contextȱofȱtheȱcredibilityȱand/orȱreliabilityȱofȱhisȱtestimonyȱthanȱwhetherȱheȱshouldȱbeȱ

allowedȱtoȱincludeȱthisȱreȬstatementȱasȱpartȱofȱhisȱtestimony.ȱ ȱ ȱ

Ruleȱ26ȱ inȱfactȱallowsȱaȱpartyȱtoȱsupplementȱanȱexpert’sȱdisclosureȱ ifȱheȱ“learnsȱ

thatȱinȱsomeȱmaterialȱrespectȱtheȱdisclosureȱresponseȱisȱincompleteȱorȱincorrect.”ȱFed.ȱR.ȱ
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Civ.ȱP.ȱ26(e).ȱ ȱ Thisȱdutyȱ toȱ supplementȱ“extendsȱbothȱ toȱ informationȱ includedȱ inȱ theȱ

reportȱandȱtoȱinformationȱgivenȱduringȱtheȱexpertȇsȱdeposition.”ȱId.ȱ(emphasisȱadded).ȱ ȱ Itȱisȱ

alsoȱnotȱunusualȱforȱaȱwitnessȱtoȱmakeȱsubstantiveȱchangesȱorȱamendȱtoȱhisȱdepositionȱ

testimonyȱbeforeȱtheȱtrial.ȱ ȱ Inȱsuchȱcases,ȱcourtsȱgenerallyȱallowȱtheȱoriginalȱtestimonyȱ

toȱremainȱaȱpartȱofȱtheȱrecordȱ(toȱbeȱusedȱatȱtrial)ȱandȱmayȱauthorizeȱtheȱreȬopeningȱofȱ

depositionsȱ forȱ aȱ limitedȱ examinationȱ onȱ theȱ change.ȱ SeeȱAIGȱCentennialȱ Ins.ȱCo.ȱ v.ȱ

OȇNeill,ȱNo.ȱ09–60551–CIV,ȱ2010ȱWLȱ4363176ȱ*ȱ4ȱ(S.D.ȱFla.ȱOct.ȱ22,ȱ2010).ȱ ȱ ȱ

Ofȱcourse,ȱaȱsupplementalȱexpertȱreportȱ“isȱnotȱaȱdeviceȱtoȱallowȱaȱpartyȇsȱexpertȱ

toȱ engageȱ inȱ additionalȱwork,ȱ orȱ toȱ annulȱ opinionsȱ orȱ offerȱ newȱ onesȱ toȱ perfectȱ aȱ

litigatingȱ strategy.”ȱ ȱ Cochranȱ v.ȱ Brinkmannȱ Corp.,ȱNo.ȱ 1:08ȬcvȬ1790ȬWSD,ȱ 2009ȱWLȱ

4823858,ȱ*5ȱ (N.D.ȱGa.ȱDec.ȱ9,ȱ2009).ȱ ȱ “[A]ȱreportȱthatȱsuffersȱ fromȱ“aȱmajorȱomission”ȱ

cannotȱbeȱcuredȱbyȱtheȱuseȱofȱsupplementation,”ȱandȱRuleȱ26(e)ȱ“doesȱnotȱcoverȱfailuresȱ

ofȱ omissionȱ becauseȱ theȱ expertȱ didȱ anȱ inadequateȱ orȱ incompleteȱ preparation.”ȱ ȱ

Martinezȱv.ȱRycarsȱConst.,ȱLLC,ȱNo.ȱCV410–049,ȱ2010ȱWLȱ6592942,ȱ*2ȱ(S.D.ȱGa.ȱDec.ȱ2,ȱ

2010)ȱ(quotingȱGoodbyȇsȱCreek,ȱLLCȱv.ȱArchȱIns.ȱCo.,ȱNo.ȱ3:07ȬcvȬ947ȬJȬ34HTS,ȱ2009ȱWLȱ

1139575,ȱ *3ȱ (M.D.ȱFla.ȱAprilȱ27,ȱ2009)ȱ (internalȱ citationsȱomitted));ȱCochran,ȱ2009ȱWLȱ

4823858ȱatȱ*ȱ5ȱ(supplementȱdisallowedȱwhenȱtestingȱconductedȱafterȱinitialȱdisclosure).ȱ ȱ ȱ

Here,ȱthereȱisȱreallyȱnoȱevidenceȱofȱundueȱdelayȱorȱneglectȱonȱtheȱpartȱofȱbyȱMr.ȱ

Stoweȱ orȱ thatȱ theȱ Supplementalȱ Affidavitȱ wasȱ anȱ attemptȱ byȱ Plaintiff’sȱ counselȱ toȱ
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“engageȱinȱadditionalȱwork,ȱ.ȱ.ȱ.ȱannulȱopinions,ȱorȱofferȱnewȱonesȱtoȱperfectȱaȱlitigationȱ

strategy.”ȱ C.f.,ȱ Cochran,ȱ 2009ȱ WLȱ 4823858ȱ atȱ *5.ȱ ȱ Theȱ presentȱ caseȱ isȱ thusȱ

distinguishableȱ fromȱ theȱ oneȱ repeatedlyȱ citedȱ byȱDefendants,ȱ inȱwhichȱ thereȱwasȱnoȱ

reasonableȱexcuseȱforȱtheȱexpertȇsȱlaxityȱinȱcompletingȱnecessaryȱtestingȱinȱtimeȱtoȱmeetȱ

courtȬimposedȱdeadlines.ȱ ȱ Seeȱid.ȱatȱ*ȱ7.ȱ ȱ ȱ

DefendantsȱalsoȱfailȱtoȱpersuadeȱtheȱCourtȱthatȱtheȱentireȱSupplementalȱAffidavitȱ

mustȱbeȱstrickenȱsimplyȱbecauseȱitȱwasȱ“filedȱoverȱoneȱyearȱafterȱexpertȱdisclosuresȱwereȱ

dueȱpursuantȱtoȱRuleȱ26ȱandȱthisȱCourt’sȱSchedulingȱOrderȱ.ȱ.ȱ.ȱ,”ȱ(MotionȱtoȱStrikeȱ[ECFȱ

No.ȱ326]ȱatȱ3)ȱ(emphasisȱinȱoriginal).ȱ ȱ Theȱextremelyȱlateȱfilingȱinȱthisȱcaseȱwasȱactuallyȱ

dueȱ toȱDefendants’ȱ requestȱ forȱ anȱ extensionȱ ofȱ timeȱ toȱdeposeȱPlaintiff’sȱ expert.ȱ ȱ (Seeȱ

“Motionȱ toȱExtendȱTimeȱ toȱDeposeȱPlaintiff’sȱExpert”ȱ [ECFȱNo.ȱ 187]).ȱ ȱAsȱdiscussedȱ

above,ȱ Mr.ȱ Stowe’sȱ initialȱ disclosureȱ wasȱ filedȱ inȱ Aprilȱ ofȱ 2011,ȱ andȱ Defendantsȱ

requestedȱthatȱtheyȱbeȱallowedȱtoȱpostponeȱhisȱdepositionȱuntilȱafterȱthisȱCourtȱruledȱonȱ

theȱmotionsȱforȱsummaryȱjudgment.ȱ(Seeȱid.)ȱ ȱ Theȱdepositionȱwasȱthusȱnotȱtakenȱuntilȱaȱ

yearȱlater,ȱinȱAprilȱofȱ2012.ȱ ȱApparentlyȱafterȱ(orȱasȱaȱresultȱof)ȱtheȱdeposition,ȱPlaintiffȱ

realizedȱ thatȱ Mr.ȱ Stowe’sȱ originalȱ Affidavitȱ wasȱ incorrectȱ orȱ incompleteȱ andȱ thusȱ

submittedȱhisȱSupplementalȱAffidavit.ȱ ȱ IfȱDefendantsȱhadȱdeposedȱMr.ȱStoweȱpriorȱtoȱ

theȱoriginalȱdeadline,ȱ Juneȱ15,ȱ2011,ȱhisȱSupplementalȱAffidavitȱwouldȱ likelyȱnotȱhaveȱ

beenȱ“filedȱoverȱoneȱyearȱafterȱexpertȱdisclosuresȱwereȱdue.”ȱ
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Moreȱ importantly,ȱ theȱ Courtȱ findsȱ thatȱ Defendantsȱ willȱ notȱ necessarilyȱ beȱ

prejudicedȱbyȱtheȱlateȱfiling.ȱ ȱAsȱwillȱbeȱdiscussedȱinȱtheȱremainderȱofȱthisȱOrder,ȱevenȱ

withȱ Mr.ȱ Stowe’sȱ supplementalȱ statements,ȱ muchȱ ofȱ theȱ testimonyȱ specificallyȱ

challengedȱ byȱ Defendantsȱ (addressedȱ inȱ paragraphsȱ 1ȱ andȱ 9ȱ ofȱ theȱ Supplementalȱ

Affidavit)ȱ willȱ beȱ excludedȱ underȱ Ruleȱ 702.ȱ Defendants’ȱ motionȱ toȱ strikeȱ thoseȱ

paragraphsȱofȱtheȱSupplementalȱAffidavitȱisȱthusȱmoot.ȱ ȱ ȱ

TheȱCourtȱ furtherȱ findsȱ that,ȱ contraryȱ toȱ theirȱ representations,ȱDefendantsȱdidȱ

haveȱ anȱ adequateȱ opportunityȱ toȱ crossȬexamineȱMr.ȱ Stoweȱwithȱ respectȱ toȱ theȱ otherȱ

supplementsȱspecificallyȱchallengedȱinȱtheirȱMotionȱ(addressedȱinȱparagraphsȱ2ȱandȱ3ȱofȱ

theȱSupplementalȱAffidavit).ȱ ȱAsȱwillȱalsoȱbeȱdiscussedȱ inȱdetailȱbelow,ȱtheȱadditionalȱ

studiesȱandȱstatisticsȱreferencedȱinȱhisȱSupplementalȱAffidavitȱwereȱproducedȱatȱStowe’sȱ

deposition,ȱandȱDefendantsȱquestionedȱhimȱaboutȱallȱofȱtheseȱdocumentsȱinȱsomeȱdetail.ȱ ȱ

(Seeȱ Stoweȱ Dep.ȱ atȱ 146Ȭ154).ȱ ȱ Defendantsȱ thusȱ wereȱ notȱ undulyȱ surprisedȱ byȱ theȱ

inclusionȱofȱtheseȱsourcesȱinȱhisȱSupplementalȱAffidavit.ȱ ȱ ȱ

Therefore,ȱitȱisȱextremelyȱunlikelyȱthatȱtheȱCourtȱwillȱpermitȱfurtherȱdiscoveryȱatȱ

thisȱ lateȱstageȱofȱtheȱproceedings.ȱ ȱNonetheless,ȱ ifȱafterȱthisȱOrder,ȱDefendantsȱbelieveȱ

thatȱ additionalȱdiscoveryȱ isȱ absolutelyȱ necessary,ȱ theȱCourtȱmayȱ entertainȱ aȱ separateȱ

motionȱ forȱaȱ limitedȱ reȬopeningȱofȱMr.ȱStowe’sȱdeposition.ȱ ȱAnyȱmotionȱ toȱ thisȱeffectȱ

shallȱ beȱ filedȱ withinȱ tenȱ (10)ȱ daysȱ ofȱ theȱ dateȱ shownȱ onȱ thisȱ Order.ȱ ȱ Otherwise,ȱ
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Defendants’ȱMotionȱtoȱStrikeȱtheȱSupplementalȱAffidavitȱofȱHaroldȱStoweȱ[ECFȱNo.ȱ326]ȱ

isȱDENIED.ȱ

II. Ruleȱ702ȱObjectionsȱ

Inȱ theirȱMotionsȱ inȱLimine,ȱDefendantsȱalsoȱ seekȱ toȱ excludeȱallȱofȱMr.ȱStowe’sȱ

expertȱopinionsȱunderȱFederalȱRulesȱofȱEvidenceȱRuleȱ702:ȱ ȱ

Aȱwitnessȱwhoȱ isȱqualifiedȱasȱanȱexpertȱbyȱknowledge,ȱ skill,ȱexperience,ȱ
training,ȱorȱeducationȱmayȱtestifyȱinȱtheȱformȱofȱanȱopinionȱorȱotherwiseȱif:ȱ
(a) theȱ expertȇsȱ scientific,ȱ technical,ȱ orȱ otherȱ specializedȱ knowledgeȱwillȱ

helpȱtheȱtrierȱofȱfactȱtoȱunderstandȱtheȱevidenceȱorȱtoȱdetermineȱaȱfactȱ
inȱissue;ȱ

(b) theȱtestimonyȱisȱbasedȱonȱsufficientȱfactsȱorȱdata;ȱ
(c) theȱtestimonyȱisȱtheȱproductȱofȱreliableȱprinciplesȱandȱmethods;ȱandȱ
(d) theȱexpertȱhasȱreliablyȱappliedȱtheȱprinciplesȱandȱmethodsȱtoȱtheȱfactsȱ

ofȱtheȱcase.ȱ
ȱ

Fed.ȱR.ȱEvid.ȱ702.ȱ ȱ Simplyȱ stated,ȱexpertȱ testimonyȱ isȱadmissibleȱonlyȱuponȱaȱ findingȱ

thatȱ theȱ expertȱ isȱqualifiedȱ toȱ testifyȱ competentlyȱ regardingȱ theȱmattersȱheȱ intendsȱ toȱ

address,ȱ thatȱ theȱ methodologyȱ byȱ whichȱ theȱ expertȱ reachedȱ hisȱ conclusionsȱ isȱ

sufficientlyȱ reliable,ȱ andȱ thatȱ theȱ expert’sȱ testimonyȱwillȱ assistȱ theȱ trierȱ ofȱ fact.ȱ ȱ Seeȱ

McCorveyȱv.ȱBaxterȱHealthcareȱCorp.,ȱ298ȱF.3dȱ1253,ȱ1257ȱ(11thȱCir.ȱ2002).ȱ ȱ ȱ ȱ ȱ

“Expertsȱmayȱbeȱqualifiedȱ inȱ variousȱways.”ȱUnitedȱStatesȱv.ȱFrazier,ȱ387ȱF.3dȱ

1244,ȱ1260ȱ(11thȱCir.ȱ2004).ȱ ȱ ȱAnȱexpert’sȱtrainingȱorȱeducationȱmayȱprovideȱoneȱmeansȱ

byȱwhichȱ anȱ expertȱmayȱ qualifyȱ toȱ giveȱ certainȱ testimony;ȱ however,ȱ experienceȱ inȱ aȱ

particularȱfieldȱmayȱalsoȱqualifyȱanȱexpertȱtoȱofferȱanȱopinionȱonȱaȱparticularȱmatter.ȱ ȱ Id.ȱ
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atȱ1260Ȭ61.ȱ ȱ BecauseȱȈexpertsȱcomeȱinȱvariousȱshapesȱandȱsizes[,]ȱthereȱisȱnoȱmechanicalȱ

checklistȱ forȱmeasuringȱwhetherȱ anȱ expertȱ isȱ qualifiedȱ toȱ offerȱopinionȱ evidenceȱ inȱ aȱ

particularȱ field.”ȱ ȱ Santosȱ v.ȱPosadasȱdeȱPuertoȱRicoȱAssocs.,ȱ 452ȱF.3dȱ 59,ȱ 63ȱ (1stȱCir.ȱ

2006).ȱ ȱ Theȱdistrictȱcourtȱmustȱthereforeȱfocusȱitsȱinquiryȱonȱwhetherȱtheȱexpertȱhasȱtheȱ

requisiteȱknowledge,ȱskill,ȱexperience,ȱtraining,ȱandȱeducationȱtoȱofferȱtheȱtestimonyȱheȱ

intendsȱtoȱintroduce.ȱ ȱ Fed.ȱR.ȱEvid.ȱ702.ȱ ȱ

ȱ Asȱtoȱtheȱreliabilityȱrequirement,ȱtrialȱcourtsȱmustȱassessȱ“whetherȱtheȱreasoningȱ

orȱmethodologyȱunderlyingȱ theȱ testimonyȱ isȱ .ȱ .ȱ .ȱvalidȱandȱwhetherȱ thatȱ reasoningȱorȱ

methodologyȱproperlyȱcanȱbeȱappliedȱ toȱ theȱ factsȱ inȱ issue.”ȱ ȱ Frazier,ȱ387ȱF.3dȱatȱ1262ȱ

(quotingȱDaubertȱ v.ȱMerrellȱDowȱ Pharm.,ȱ Inc.,ȱ 509ȱU.S.ȱ 579,ȱ 592Ȭ93ȱ (1993))ȱ (internalȱ

alterationȱ omitted).ȱ ȱ Theȱ “reliability”ȱ ofȱ anȱ expertȱ isȱ ofȱ courseȱ differentȱ thanȱ hisȱ

“believabilityȱorȱpersuasiveness,ȱwhichȱremainsȱanȱ issueȱforȱtheȱtrierȱofȱfact.”ȱ ȱ Rinkȱv.ȱ

Cheminova,ȱ Inc.,ȱ 400ȱ F.3dȱ 1286,ȱ 1293ȱn.ȱ 7ȱ (11thȱCir.ȱ 2005).ȱ ȱAȱdistrictȱ courtȱmayȱ notȱ

excludeȱ anȱ expertȱ becauseȱ heȱ isȱ unpersuasiveȱ orȱ lacksȱ credibility.ȱ ȱ Id.ȱ ȱ Theȱ court’sȱ

inquiryȱmustȱfocusȱ“solelyȱonȱtheȱprinciplesȱandȱmethodologyȱ[ofȱtheȱexpert],ȱnotȱonȱtheȱ

conclusionsȱthatȱtheyȱgenerate.”ȱ ȱDaubert,ȱ509ȱU.S.ȱatȱ595.ȱ ȱ ȱ

ȱ Inȱ conductingȱ thisȱ inquiry,ȱ theȱ districtȱ courtȱ canȱ considerȱ manyȱ factors.ȱ ȱ Inȱ

DaubertȱtheȱSupremeȱCourtȱsuggestedȱthat,ȱwhenȱevaluatingȱtheȱreliabilityȱofȱanȱexpertȇsȱ

scientificȱ testimony,ȱaȱdistrictȱ courtȱ considerȱ theȱ (1)ȱ testability;ȱ (2)ȱ errorȱ rate;ȱ (3)ȱpeerȱ
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reviewȱandȱpublication;ȱandȱ (4)ȱgeneralȱacceptanceȱofȱanȱexpert’sȱopinion.ȱ509ȱU.S.ȱatȱ

593Ȭ95.ȱ ȱ Theseȱ factorsȱ areȱ notȱ generallyȱ applicableȱ inȱ theȱ contextȱ ofȱ nonȬscientificȱ

testimony,ȱhowever.ȱ ȱ Inȱsuchȱcases,ȱtheȱAdvisoryȱCommitteeȱNotesȱforȱRuleȱ702ȱsuggestȱ

thatȱtheȱCourtȱconsiderȱfactorsȱsuchȱas:ȱ

(1) Whetherȱ theȱ expert[]ȱ [is]ȱ proposingȱ toȱ testifyȱ aboutȱ mattersȱ growingȱ
naturallyȱandȱdirectlyȱoutȱofȱresearchȱ [he]ȱhasȱconductedȱ independentȱofȱ
theȱ litigation,ȱorȱwhetherȱ [he]ȱhasȱdevelopedȱ [his]ȱ opinionȱ expresslyȱ forȱ
purposesȱofȱtestifying;ȱ ȱ
ȱ ȱ ȱ

(2) Whetherȱ theȱ expertȱ hasȱ unjustifiablyȱ extrapolatedȱ fromȱ anȱ acceptedȱ
premiseȱtoȱanȱunfoundedȱconclusion;ȱ ȱ

ȱ ȱ ȱ

(3) Whetherȱ theȱ expertȱ hasȱ adequatelyȱ accountedȱ forȱ obviousȱ alternativeȱ
explanations;ȱ ȱ

ȱ ȱ ȱ

(4) Whetherȱ theȱ expertȱ isȱ beingȱ asȱ carefulȱ asȱ heȱ wouldȱ beȱ inȱ hisȱ regularȱ
professionalȱworkȱoutsideȱhisȱpaidȱlitigationȱconsulting;ȱ

ȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ ȱ

(5) Whetherȱ theȱ fieldȱ ofȱ expertiseȱ claimedȱ byȱ theȱ expertȱ isȱ knownȱ toȱ reachȱ
reliableȱresultsȱforȱtheȱtypeȱofȱopinionȱtheȱexpertȱwouldȱgive.ȱ ȱ
ȱ

SeeȱFed.ȱR.ȱEvid.ȱ702,ȱadvisoryȱcommitteeȱnotesȱ(2000ȱamends).ȱ ȱ ȱ

ȱ Expertȱ testimonyȱmustȱ alsoȱ assistȱ theȱ trierȱ ofȱ factȱ inȱ eitherȱ understandingȱ theȱ

evidenceȱorȱdeterminingȱaȱfactȱinȱissue.ȱFed.ȱR.ȱEvid.ȱ702(a).ȱ“Profferedȱexpertȱtestimonyȱ

generallyȱwillȱnotȱhelpȱtheȱtrierȱofȱfactȱwhenȱitȱoffersȱnothingȱmoreȱthanȱwhatȱlawyersȱforȱ

theȱpartiesȱcanȱargueȱinȱclosingȱarguments.”ȱFrazier,ȱ387ȱF.3dȱatȱ1262–63.ȱ ȱ Thus,ȱexpertȱ

testimonyȱisȱadmissibleȱonlyȱifȱitȱ“concernsȱmattersȱthatȱareȱbeyondȱtheȱunderstandingȱofȱ

theȱ averageȱ layȱ person.ȱ Id.ȱ ȱ Theȱ opinionsȱmustȱ alsoȱ “fit”ȱwithȱ theȱ factsȱ ofȱ theȱ case,ȱ
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McDowellȱv.ȱBrown,ȱ392ȱF.3dȱ1283,ȱ1299ȱ(11thȱCir.ȱ2004),ȱandȱhaveȱ“sufficientȱbearingȱonȱ

theȱissueȱatȱhand.Ȉȱ ȱ Bitlerȱv.ȱA.O.ȱSmithȱCorp.,ȱ391ȱF.3dȱ1114,ȱ1121ȱ(10thȱCir.ȱ2004).ȱ ȱ ȱ

ȱ Ultimately,ȱRuleȱ 702ȱ imposesȱ aȱdutyȱ onȱ trialȱ courtsȱ toȱ actȱ asȱ “gatekeepers”ȱ toȱ

ensureȱthatȱspeculativeȱandȱunreliableȱopinionsȱdoȱnotȱreachȱtheȱjury.ȱ ȱDaubert,ȱ509ȱU.S.ȱ

atȱ 589ȱ n.7;ȱ McClainȱ v.ȱ Metabolifeȱ Int’l,ȱ Inc.,ȱ 401ȱ F.3dȱ 1233,ȱ 1237ȱ (11thȱ Cir.ȱ 2005);ȱ

McCorvey,ȱ298ȱF.3dȱatȱ1256.ȱ ȱAtȱtheȱsameȱtime,ȱhowever,ȱaȱcourtȱmustȱremainȱmindfulȱ

ofȱtheȱdelicateȱbalanceȱbetweenȱitsȱroleȱasȱaȱgatekeeperȱandȱtheȱjury’sȱroleȱasȱtheȱultimateȱ

factȬfinder.ȱ ȱAȱ districtȱ court’sȱ “gatekeeperȱ roleȱ .ȱ .ȱ .ȱ isȱ notȱ intendedȱ toȱ supplantȱ theȱ

adversaryȱ systemȱ orȱ theȱ roleȱ ofȱ theȱ jury.”ȱ ȱ Allison,ȱ 184ȱ F.3dȱ atȱ 1311.ȱ “Vigorousȱ

crossȬexamination,ȱ presentationȱ ofȱ contraryȱ evidence,ȱ andȱ carefulȱ instructionȱ onȱ theȱ

burdenȱ ofȱ proofȱ areȱ theȱ traditionalȱ andȱ appropriateȱ meansȱ ofȱ attackingȱ shakyȱ butȱ

admissibleȱ evidence.”ȱ ȱDaubert,ȱ 509ȱU.S.ȱ atȱ596.ȱ ȱ Theȱ court’sȱdutyȱ isȱ thusȱ limitedȱ toȱ

“ensur[ing]ȱ thatȱtheȱ factȬfinderȱweighsȱonlyȱsoundȱandȱreliableȱevidence.”ȱFrazier,ȱ387ȱ

F.3dȱatȱ1272.ȱ ȱ Theȱadmissionȱofȱexpertȱtestimonyȱisȱaȱmatterȱwhollyȱwithinȱtheȱdiscretionȱ

ofȱtheȱdistrictȱcourt,ȱwhichȱisȱaccordedȱconsiderableȱleewayȱinȱmakingȱitsȱdetermination.ȱ

Cookȱexȱrel.ȱTessierȱv.ȱSheriffȱofȱMonroeȱCounty,ȱ402ȱF.3dȱ1092,ȱ1103ȱ (11thȱCir.ȱ2005);ȱ

Frazier,ȱ387ȱF.3dȱatȱ1258.ȱ ȱ ȱ

ȱ Withȱ theȱaboveȱ legalȱ standardsȱ inȱmind,ȱ theȱCourtȱwillȱaddressȱ theȱchallengedȱ

opinionsȱinȱturnȱbelow.ȱ



18ȱ
ȱ

A. Stowe’sȱ Opinionsȱ andȱ Testimonyȱ Regardingȱ theȱ Acceptedȱ “Standardsȱ ofȱ
CorporateȱGovernance”ȱ
ȱ

Mr.ȱ Stowe,ȱ anȱ apparentȱ expertȱ inȱ “corporateȱ governance”ȱ andȱ “businessȱ

practices,”ȱhasȱofferedȱmultipleȱopinionsȱinȱhisȱAffidavitsȱandȱdepositionȱasȱtoȱwhetherȱ

Defendantsȱ compliedȱwithȱ acceptedȱ standardsȱ ofȱ corporateȱ governanceȱ orȱ otherwiseȱ

actedȱ inȱ aȱ businessȬlikeȱ mannerȱ whenȱ makingȱ theȱ decisionsȱ atȱ issueȱ inȱ thisȱ case.ȱ ȱ

Defendantsȱnowȱobjectȱtoȱthisȱ testimonyȱ toȱtheȱextentȱ thatȱMr.ȱStoweȱseeksȱ toȱexplainȱ

and/orȱapplyȱtheȱacceptedȱ“standardsȱofȱcorporateȱgovernance.”ȱ ȱDefendantsȱargueȱthatȱ

hisȱopinionsȱareȱirrelevant,ȱunreliable,ȱandȱmayȱconfuseȱtheȱjury.ȱ ȱ TheȱCourtȱagrees.ȱ

Inȱ hisȱ Affidavit,ȱ Mr.ȱ Stoweȱ explainsȱ theȱ basisȱ forȱ hisȱ opinionsȱ regardingȱ

Defendants’ȱ allegedȱ nonȬcomplianceȱ withȱ theȱ acceptedȱ “standardsȱ ofȱ corporateȱ

governance”:ȱ

Whenȱ consideringȱ standardsȱ ofȱ conduct,ȱ oneȱ beginsȱwithȱ theȱ dutiesȱ andȱ
responsibilitiesȱofȱDirectors.ȱ ȱDirectorsȱmustȱdirectȱtheȱmanagementȱofȱtheȱ
corporation,ȱandȱ theyȱalsoȱhaveȱaȱ vitalȱoversightȱ roleȱ inȱmonitoringȱnotȱ
onlyȱmanagementȱconductȱandȱevaluatingȱperformance,ȱbutȱalsoȱmustȱbeȱ
directlyȱinvolvedȱinȱtheȱaccuracyȱofȱfinancialȱreportsȱandȱreporting.ȱ

Thisȱ traditionalȱ standardȱ gainedȱ heightenedȱ statusȱ asȱ aȱ resultȱ ofȱ theȱ
financialȱ crisisȱ whichȱ appearedȱ asȱ theȱ resultȱ ofȱ theȱ financialȱ scandalsȱ
includingȱ thoseȱ effectingȱ Enron,ȱ Tycoȱ International,ȱ Adelphi,ȱ andȱ
Worldcom,ȱasȱtheȱresultȱofȱwhichȱCongressȱpassedȱsweepingȱlegislationȱ–ȱ
TheȱSarbanesȬOxleyȱActȱofȱ2002ȱ(Pub.ȱL.ȱ107Ȭ204,ȱ116ȱstat.ȱ745,ȱenactedȱJulyȱ
20,ȱ2002).ȱ ȱ .ȱ.ȱ.ȱ ȱ

(StoweȱAff.ȱatȱ¶¶ȱ7ȱ&ȱ8)ȱ(emphasisȱadded).ȱ ȱ ȱ
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Thus,ȱ inȱ supportȱ ofȱ hisȱ opinionsȱ aboutȱ Defendants’ȱ complianceȱ withȱ theȱ relevantȱ

“standardsȱ ofȱ corporateȱ governance,”ȱMr.ȱ Stoweȱ appearsȱ toȱ referȱ toȱ thoseȱ standardsȱ

imposedȱbyȱ“TheȱSarbanesȬOxleyȱAct.”ȱ ȱ Inȱhisȱdeposition,ȱStoweȱ confirmedȱ thatȱ thatȱ

theseȱwereȱtheȱstandardsȱheȱappliedȱwhenȱformingȱhisȱopinions.ȱ(SeeȱStoweȱDep.ȱatȱ24).ȱ

SarbanesȬOxley,ȱ however,ȱ isȱ legislationȱ thatȱ addressesȱ theȱ maintenanceȱ andȱ

disclosureȱofȱfinancialȱinformationȱbyȱpublicȱcompanies.ȱ ȱ (StoweȱAff.ȱatȱ9;ȱDepoȱatȱ28);ȱ15ȱ

U.S.C.ȱ§ȱ78(m);ȱseeȱalsoȱe.g.,ȱGeorgiaȱexȱrel.ȱSaundersȱv.ȱMortg.ȱElec.ȱRegistrationȱSys.,ȱ

Inc.,ȱ 1:10–CV–3419–TWT–RGV,ȱ 2011ȱWLȱ 1335824,ȱ atȱ *11ȱ (N.D.ȱ Ga.ȱMarchȱ 11,ȱ 2011)ȱ

(“Sarbanes–Oxleyȱonlyȱappliesȱ toȱpubliclyȱheldȱcompanies.”).ȱ ȱDuringȱhisȱdeposition,ȱ

Mr.ȱ Stoweȱ inȱ factȱ agreedȱ thatȱ theȱ standardsȱ imposedȱ byȱ “SarbanesȬOxley”ȱ areȱ “notȱ

imposedȱonȱprivatelyȱownedȱcompanies”ȱsuchȱasȱ thoseȱ involvedȱ inȱ thisȱcase.ȱ ȱ (Stoweȱ

Dep.ȱatȱ28).ȱ ȱ InȱhisȱSupplementalȱAffidavit,ȱhowever,ȱMr.ȱStoweȱattemptsȱtoȱclarifyȱandȱ

furtherȱ explainȱ hisȱ opinion.ȱ ȱ Heȱ nowȱ statesȱ thatȱ theȱ SarbanesȬOxleyȱ corporateȱ

governanceȱ standardsȱ areȱ sometimesȱ imposedȱonȱprivateȱ companiesȱ–ȱasȱ“thereȱ isȱnoȱ

brightȱ lineȱdistinctionȱ inȱ termsȱ ofȱ corporateȱbestȱpracticesȱ and/orȱ statutoryȱmandatesȱ

betweenȱpubliclyȱandȱprivatelyȱheldȱbusinessȱorganizations.”ȱ ȱ (StoweȱSupp.ȱAff.ȱatȱ9).ȱ

Asȱdiscussedȱabove,ȱthisȱapparentȱcontradictionȱmayȱbeȱconsideredȱinȱtheȱcontextȱ

ofȱMr.ȱStowe’sȱcredibilityȱandȱcouldȱaffectȱtheȱweightȱofȱhisȱtestimonyȱatȱtrial.ȱ ȱ Theȱmoreȱ

pressingȱproblem,ȱhowever,ȱ isȱ theȱ absenceȱ ofȱ anyȱ supportȱ forȱ thisȱ opinion.ȱ ȱ This,ȱ ofȱ
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course,ȱgoesȱtoȱreliabilityȱofȱMr.ȱStowe’sȱtestimony,ȱwhichȱisȱaȱmatterȱforȱthisȱCourt.ȱ ȱ Seeȱ

Fed.ȱ R.ȱ Civ.ȱ P.ȱ 702(b),ȱ (c).ȱ ȱ Indeed,ȱMr.ȱ Stoweȱ failsȱ toȱ provideȱ anyȱ supportȱ forȱ hisȱ

opinionȱ thatȱ theȱ SarbanesȬOxleyȱ corporateȱ governanceȱ standardsȱ areȱ imposedȱ onȱ theȱ

directorsȱandȱmembersȱofȱprivateȱcompaniesȱandȱdoesȱnotȱexplainȱinȱwhatȱcircumstancesȱ

orȱtoȱwhatȱextentȱthatȱtheȱActȱmayȱorȱhasȱbeenȱappliedȱtoȱprivatelyȱheldȱcorporationsȱandȱ

limitedȱliabilityȱcompanies.ȱ ȱ ȱ

Mr.ȱStoweȱalsoȱdoesȱnotȱappearȱtoȱrelyȱuponȱanyȱmaterialsȱorȱpublicationsȱrelatedȱ

toȱprivate,ȱcloselyȬheldȱcompaniesȱlikeȱthoseȱinvolvedȱinȱthisȱcase.ȱ ȱNorȱdoesȱMr.ȱStoweȱ

relyȱ onȱ anyȱ materialsȱ orȱ publicationsȱ relatedȱ toȱ theȱ distinguishableȱ standardsȱ ofȱ

governanceȱ applicableȱ toȱ limitedȱ liabilityȱ companies.ȱ ȱAtȱ hisȱ deposition,ȱ Stoweȱ onlyȱ

identifiedȱtwoȱdocumentsȱthatȱheȱreliedȱonȱwhenȱreachingȱthisȱopinion:ȱ(1)ȱaȱpamphletȱ

entitledȱ ȈKeyȱAgreedȱPrinciplesȱ toȱStrengthenȱCorporateȱGovernanceȱ forȱU.S.ȱPubliclyȱ

TradedȱCompanies,Ȉȱandȱ(2)ȱexcerptsȱfromȱtheȱCorporateȱGovernanceȱQuickȱReferenceȱ

Guideȱ byȱMcKenna,ȱLongȱ&ȱAldridge,ȱLLPȱ entitledȱ ȈGovernanceȱGuidelines/Codeȱ ofȱ

Ethics/WhistleblowerȱProvisions.ȱ ȱ (StoweȱDep.ȱatȱ24Ȭ27).ȱ ȱMr.ȱStoweȱconcedesȱthatȱbothȱ

ofȱ theseȱ documentsȱ areȱ focusedȱ onȱ corporateȱ governanceȱ withinȱ theȱ contextȱ ofȱ

publiclyȬtradedȱcompanies.ȱ ȱ (Id.ȱatȱ26;ȱ28).ȱ ȱ ȱ

Thus,ȱwhileȱcourtsȱdoȱgenerallyȱallowȱexpertȱ testimonyȱonȱmattersȱofȱcorporateȱ

governance,ȱseeȱUnitedȱStatesȱv.ȱBrooks,ȱNo.ȱ06–CR–550ȱ (S–1)(JS),ȱ2010ȱWLȱ291769,ȱ*4ȱ
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(E.D.N.Y.ȱ Jan.ȱ11,ȱ2010),ȱ inȱ thisȱ instance,ȱMr.ȱStoweȱhasȱ failedȱ toȱdemonstrateȱ thatȱheȱ

utilizedȱ aȱ reliableȱ basisȱ forȱ applyingȱ theȱ “standardsȱ ofȱ corporateȱ governance,”ȱ –ȱ asȱ

guidedȱ byȱ SarbanesȬOxley,ȱ “SECȱ regulations,”ȱ andȱ “Newȱ Yorkȱ Stockȱ Exchangeȱ

regulations”ȱ(StoweȱDep.ȱatȱ25)ȱ–ȱtoȱtheȱfactsȱofȱthisȱcase.ȱ ȱ SeeȱFed.ȱR.ȱEvid.ȱ702(c).ȱ ȱ Byȱ

hisȱownȱadmission,ȱtheȱstandardsȱconsideredȱbyȱMr.ȱStoweȱareȱnotȱimposedȱonȱprivateȱ

companies,ȱandȱheȱhasȱ failedȱ toȱ identifyȱanyȱ supportȱ forȱhisȱopinionȱ thatȱDefendantsȱ

wereȱ somehowȱ obligatedȱ toȱ conformȱ withȱ thoseȱ standardsȱ intendedȱ forȱ publicȱ

companies.ȱ ȱ Toȱ thisȱextent,ȱtheȱCourtȱalsoȱagreesȱwithȱDefendants’ȱargumentȱ thatȱMr.ȱ

Stowe’sȱtestimonyȱwouldȱlikelyȱnotȱassistȱtheȱjury,ȱasȱheȱhasȱfailedȱtoȱdemonstrateȱthatȱ

theȱstandardȱheȱappliesȱactuallyȱ“fits”ȱwithȱtheȱfactsȱofȱthisȱcase.ȱSeeȱMcDowell,ȱ392ȱF.3dȱ

atȱ1299.ȱ ȱ Plaintiffȱprovidesȱnoȱlegalȱargumentȱtoȱtheȱcontrary.ȱ ȱ (SeeȱPl.’sȱResponseȱ[ECFȱ

No.ȱ324]ȱatȱ9).ȱ ȱ ȱ

Mr.ȱ Stowe’sȱ opinionsȱ andȱ testimonyȱ regardingȱ theȱ appropriatenessȱ ofȱ

Defendants’ȱ actionsȱ underȱ theȱ acceptedȱ “standardsȱ ofȱ corporateȱ governance”ȱ areȱ

accordinglyȱexcluded.ȱ ȱ ȱ

B. Stowe’sȱOpinionsȱandȱTestimonyȱRegardingȱtheȱBusinessȱJudgmentȱRuleȱ ȱ
ȱ
Defendantsȱalsoȱobjectȱ toȱMr.ȱStoweȱofferingȱanyȱopinionȱasȱaboutȱDefendants’ȱ

conductȱwithinȱtheȱcontextȱofȱtheȱ“businessȱ judgmentȱrule.”ȱ ȱ Indeed,ȱwhileȱMr.ȱStoweȱ

claimsȱ toȱbeȱ fullyȱpreparedȱ toȱtestifyȱasȱtoȱtheȱbestȱ“theoretical”ȱbusinessȱpractices,ȱheȱ
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admitsȱthatȱheȱdidȱnotȱconsiderȱandȱisȱnotȱfamiliarȱwithȱtheȱGeorgiaȱCorporationsȱCodeȱ

andȱcouldȱnotȱproperlyȱarticulateȱ“theȱtimeȬhonoredȱbusinessȱjudgmentȱrule,”ȱonȱwhichȱheȱ

purportsȱtoȱhaveȱreliedȱinȱthisȱcase.ȱ ȱ ȱ

InȱhisȱoriginalȱAffidavit,ȱMr.ȱStoweȱexplainsȱthatȱ

[t]heȱfirstȱtopicȱwhichȱneedsȱtoȱbeȱaddressedȱinȱconnectionȱwithȱCorporateȱ
Governanceȱ Standardsȱ relatesȱ toȱwhetherȱ orȱ notȱ theȱ Boardȱ ofȱDirectorsȱ
and/orȱsubordinateȱmanagementȱofȱanyȱand/orȱallȱofȱtheȱentityȱDefendantsȱ
inȱ thisȱ caseȱ madeȱ decisionsȱ consistentȱ withȱ theȱ timeȱ honoredȱ businessȱ
judgmentȱ rule,ȱ theȱ textȱofȱwhichȱhasȱ longȱbeenȱ settledȱandȱ isȱacceptedȱ industryȱ
standard.ȱ
ȱ

(StoweȱAff.ȱatȱ¶ȱ7)ȱ(emphasisȱadded).ȱ ȱHowever,ȱwhenȱaskedȱtoȱprovideȱtheȱwellȬsettledȱ

textȱofȱtheȱ“timeȱhonoredȱbusinessȱjudgmentȱrule”ȱinȱhisȱdeposition,ȱMr.ȱStoweȱtestifiedȱ

thatȱitȱ“isȱjustȱthatȱtheȱdecisionsȱinȱaȱbusinessȱwillȱbeȱmadeȱaccordingȱtoȱsoundȱprinciplesȱ

andȱ forȱ theȱbenefitȱofȱ theȱbusinessȱandȱ itsȱowners.”ȱ (StoweȱDep.ȱatȱ55).ȱ ȱCounselȱ forȱ

Defendantsȱ thenȱquestionedȱStoweȱaboutȱwhetherȱ thisȱwasȱ theȱstandardȱheȱappliedȱ inȱ

reachingȱhisȱopinions:ȱ

Q:ȱ Andȱthatȱ isȱtheȱ ȬȬȱthatȱstatementȱthatȱyouȱ justȱgaveȱ isȱtheȱstandardȱ
forȱtheȱBusinessȱJudgmentȱRuleȱthatȱyouȱhaveȱappliedȱinȱthisȱcase?ȱ

ȱ
A:ȱ ThatȇsȱhowȱIȱunderstandȱit,ȱyes.ȱ
ȱ
Q:ȱ DoȱyouȱknowȱwhetherȱorȱnotȱtheȱstateȱofȱGeorgiaȱhasȱaȱdefinitionȱofȱ

theȱBusinessȱJudgmentȱRuleȱinȱitsȱcode?ȱ
ȱ
A:ȱ Iȱdonȇt.ȱ
ȱ
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Q:ȱ Okay.ȱ Isȱ theȱ textȱofȱ theȱBusinessȱ JudgmentȱRule,ȱasȱyouȱhaveȱ justȱ
statedȱ it,ȱareȱthoseȱwords,ȱwordsȱthatȱareȱpublishedȱ inȱanyȱkindȱofȱ
treatiseȱ thatȱyouȱ canȱpointȱusȱ to,ȱasȱ farȱasȱwhatȱyouȱ justȱ saidȱ theȱ
BusinessȱJudgmentȱRuleȱwas?ȱ

ȱ
A:ȱ Notȱtoȱmyȱknowledge,ȱno.ȱ
ȱ
Q:ȱ Isȱthatȱsomethingȱthatȱyouȱhaveȱdistilledȱfromȱyourȱsortȱofȱlivingȱasȱ

aȱcorporateȱexecutiveȱoverȱtheȱ12ȱyears?ȱ
ȱ
A:ȱ Yes.ȱ
ȱ

(StoweȱDep.ȱatȱ55Ȭ56).ȱ ȱ ȱ

ȱ Inȱ theȱ contextȱ ofȱGeorgiaȱ law,ȱ Stoweȱ clearlyȱmisstatesȱ and/orȱ hasȱ anȱ incorrectȱ

understandingȱofȱ theȱbusinessȱ judgmentȱ rule.3ȱ ȱHeȱhasȱapparentlyȱdesignedȱhisȱownȱ

versionȱofȱ theȱ“businessȱ judgmentȱ rule”ȱwithoutȱconsultingȱanyȱacceptableȱ treatiseȱorȱ

authorityȱonȱtheȱmatter.ȱ ȱ Thisȱrendersȱhisȱopinionȱwhollyȱunreliable,ȱasȱheȱhasȱclearlyȱ

failedȱ toȱ utilizeȱ standardȱ orȱmethodologyȱ thatȱ otherȱ expertsȱ inȱ hisȱ fieldȱwouldȱ haveȱ

reliedȱ upon.ȱ ȱ Seeȱ Fed.ȱ R.ȱ Evid.ȱ 702(c).ȱ ȱAsȱ such,ȱ anyȱ testimonyȱ aboutȱ hisȱ “businessȱ

judgmentȱrule”ȱisȱnotȱrelevantȱandȱwouldȱnotȱassistȱtheȱjuryȱinȱunderstandingȱtheȱissuesȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱ

3ȱ Theȱbusinessȱjudgmentȱruleȱforȱbothȱcorporationsȱandȱlimitedȱliabilityȱcompaniesȱisȱsetȱforthȱinȱ
theȱGeorgiaȱCode,ȱseeȱO.C.G.A.ȱ§§ȱ14Ȭ2Ȭ830;ȱ14Ȭ2Ȭ842;ȱandȱO.C.G.A.ȱ§ȱ14Ȭ11Ȭ305,ȱandȱprovidesȱ
thatȱȈcorporateȱofficersȱandȱdirectorsȱdischargeȱtheirȱdutiesȱinȱgoodȱfaithȱandȱwithȱtheȱcareȱofȱanȱ
ordinarilyȱ prudentȱ personȱ inȱ aȱ likeȱ position.”ȱ ȱ Brockȱ Built,ȱ LLCȱ v.ȱ Blake,ȱ 300ȱGa.ȱApp.ȱ 816ȱ
(2009).ȱ ȱ ȈTheȱbusinessȱjudgmentȱruleȱaffordsȱanȱofficerȱtheȱpresumptionȱthatȱheȱorȱsheȱactedȱinȱ
goodȱ faith,ȱandȱabsolvesȱ theȱofficerȱofȱpersonalȱ liabilityȱunlessȱ itȱ isȱestablishedȱ thatȱheȱorȱsheȱ
engagedȱinȱfraud,ȱbadȱfaithȱorȱanȱabuseȱofȱdiscretionȱ.ȱ.ȱ.ȱ.ȈȱId.ȱ ȱ ȱ ȱ
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thisȱcase.ȱ ȱ SeeȱBillsteinȱv.ȱGoodman,ȱNo.ȱ08–13415,ȱ2012ȱWLȱ1048468,ȱ*ȱ3Ȭ4ȱ(E.D.ȱMich.ȱ

Mar.ȱ28,ȱ2012)ȱ(excludingȱtestimonyȱofȱexpertȱwhoȱappliedȱherȱownȱstandardsȱofȱ“bestȱ

practices”).ȱ ȱ Plaintiffȱ inȱ factȱappearsȱ toȱconcedeȱ thisȱpoint.ȱ ȱ (SeeȱPl’sȱResponsesȱ [ECFȱ

No.ȱ323]ȱatȱ3ȱ&ȱ[ECFȱNo.ȱ324]ȱatȱ11).ȱ ȱ ȱ

Forȱthisȱreason,ȱanyȱopinionȱorȱtestimonyȱregardingȱapplicationȱorȱconsiderationȱ

ofȱ“theȱbusinessȱjudgmentȱrule”ȱisȱherebyȱexcluded.ȱ ȱ ȱ

C. Stowe’sȱ Opinionsȱ andȱ Testimonyȱ Regardingȱ Causationȱ ofȱ Damagesȱ andȱ
Defendants’ȱIntentȱ
ȱ

Inȱ Paragraphȱ 15ȱ ofȱ hisȱ originalȱ Affidavit,ȱ Mr.ȱ Stoweȱ opinesȱ thatȱ Plaintiff’sȱ

damagesȱ

wereȱmostȱprobablyȱcausedȱbyȱtheȱacts,ȱdelicts,ȱdepartureȱfrom,ȱavoidanceȱ
of,ȱandȱflagrantȱattemptsȱtoȱavoidȱcorporateȱresponsibilityȱandȱDefendants’ȱ
dutiesȱtoȱPlaintiffȱasȱestablishedȱbyȱtheȱStateȱandȱAppellateȱCourtsȱofȱSouthȱ
Carolinaȱ.ȱ.ȱ.ȱ.ȱ
ȱ

(StoweȱAff.ȱatȱ¶ȱ15).ȱ ȱDefendantsȱseekȱtoȱexcludeȱthisȱentireȱopinionȱbecauseȱitȱrefersȱtoȱ

theȱcausationȱofȱdamagesȱawardedȱinȱtheȱPlaintiff’sȱpriorȱSouthȱCarolinaȱlitigation.ȱ ȱ ȱ

Asȱdiscussedȱabove,ȱMr.ȱStoweȱhasȱsinceȱamendedȱhisȱtestimonyȱtoȱclarifyȱthatȱhisȱ

findingsȱ“applyȱtoȱtheȱclaimsȱ inȱthisȱcaseȱandȱnotȱtoȱclaimsȱmadeȱinȱtheȱSouthȱCarolinaȱ

case.”ȱ ȱ (Stoweȱ Supp.ȱ Aff.ȱ atȱ ¶ȱ 1;ȱ seeȱ alsoȱ Pl.’sȱ Responseȱ [ECFȱ No.ȱ 323]ȱ atȱ 2ȱ (“Theȱ

subtopicsȱ setȱ outȱ inȱ paragraphȱ 15ȱ doȱ notȱ attemptȱ toȱ reȬlitigateȱ theȱ Southȱ Carolinaȱ

judgment.”)ȱ(emphasisȱadded)).ȱ ȱ PlaintiffȱhasȱalsoȱconcededȱthatȱMr.ȱStoweȱ“willȱnotȱbeȱ



25ȱ
ȱ

askedȱ toȱ opineȱ onȱ causationȱ ofȱ damages.”ȱ (Pl.ȱ Responseȱ [ECFȱ No.ȱ 324]ȱ atȱ 11).ȱ ȱ

Defendants’ȱspecificȱobjectionsȱtoȱParagraphȱ15ȱareȱthusȱmoot.ȱ

Yet,ȱforȱthoseȱreasonsȱdiscussedȱabove,ȱStowe’sȱopinionȱinȱParagraphȱ15ȱwillȱstillȱ

beȱexcludedȱtoȱtheȱextentȱitȱisȱbasedȱonȱDefendants’ȱcomplianceȱwithȱtheȱ“standardsȱofȱ

corporateȱ governance.”ȱ ȱ Seeȱ SectionȱA.,ȱ supra.ȱ ȱ Theȱ opinionȱ inȱ Paragraphȱ 15ȱ isȱ alsoȱ

inadmissibleȱtoȱtheȱextentȱthatȱStoweȱmakesȱimpermissibleȱinferencesȱaboutȱDefendants’ȱ

motiveȱorȱ intentȱ inȱ thisȱ case.ȱ ȱAsȱquotedȱabove,ȱ theȱ introductoryȱparagraphȱ refersȱ toȱ

Defendants’ȱ“flagrantȱattemptsȱtoȱavoidȱ.ȱ.ȱ.ȱ[their]ȱdutiesȱtoȱPlaintiffȱasȱestablishedȱbyȱtheȱ

StateȱandȱAppellateȱCourtsȱofȱSouthȱCarolina.”ȱ(StoweȱAff.ȱatȱ¶ȱ15).ȱ ȱMr.ȱStoweȱseemsȱtoȱ

beȱ opiningȱ thatȱ Defendants’ȱ intentȱ wasȱ toȱ avoidȱ payingȱ theȱ judgmentȱ awardedȱ toȱ

PlaintiffȱbyȱtheȱSouthȱCarolinaȱcourts.ȱ ȱ Laterȱinȱtheȱsameȱparagraph,ȱMr.ȱStoweȱfurtherȱ

opinesȱ thatȱDefendantsȱ implementedȱ“aȱbusinessȱmethodologyȱbyȱandȱrelatedȱ toȱH&Sȱ

Homesȱ forȱ theȱ purposeȱ ofȱ avoidingȱ paymentȱ ofȱ Plaintiff’sȱ judgment.”ȱ ȱ (Id.)ȱ (emphasisȱ

added).ȱ ȱ Suchȱ“[i]nferencesȱaboutȱtheȱintentȱorȱmotiveȱofȱpartiesȱorȱothersȱlieȱoutsideȱtheȱ

boundsȱofȱexpertȱtestimony.”ȱ ȱ InȱreȱRezullinȱProd.ȱLiab.ȱLitig.,ȱ309ȱF.ȱSupp.2dȱ531,ȱ514,ȱ

546–47ȱ(S.D.N.Y.ȱ2004);ȱseeȱalsoȱKaufmanȱv.ȱPfizerȱPharm.,ȱInc.,ȱNo.ȱ1:02–CV–22692,ȱ2011ȱ

WLȱ7659333,ȱ *9ȱ (S.D.ȱFla.ȱAug.ȱ4,ȱ2011).ȱ ȱMr.ȱStoweȱwillȱ thereforeȱbeȱprohibitedȱ fromȱ

providingȱtheseȱopinionsȱorȱanyȱrelatedȱtestimonyȱaboutȱDefendants’ȱintentȱorȱmotive.ȱ

ȱ ȱ ȱ
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D. Stowe’sȱOpinionsȱandȱTestimonyȱRegardingȱDefendants’ȱBusinessȱPracticesȱ
ȱ

Theȱ aboveȱ findingsȱ notwithstanding,ȱ theȱ Courtȱ doesȱ agreeȱwithȱ Plaintiffȱ thatȱ

someȱ ofȱMr.ȱ Stowe’sȱ opinionsȱ aboutȱ Defendants’ȱ businessȱ practicesȱ areȱ admissible.ȱ ȱ

ThoseȱopinionsȱareȱbasedȱuponȱMr.ȱStowe’sȱdecadesȱofȱpracticalȱexperienceȱinȱtheȱareasȱ

ofȱcorporateȱfinanceȱandȱmanagementȱandȱmayȱhelpȱtheȱtrierȱofȱfact.ȱ ȱ SeeȱFed.ȱR.ȱEvid.ȱ

702;ȱDubielȱv.ȱColumbiaȱHosp.ȱ(PalmȱBeaches)ȱLtd.ȱP’ship,ȱNo.ȱ04Ȭ80283ȬCIV,ȱ2005ȱWLȱ

5955691,ȱ*5ȱ(S.D.ȱFla.ȱJan.ȱ11,ȱ2005).ȱ ȱ Theyȱareȱ“factual,ȱratherȱthanȱlegalȱconclusion[s],”ȱ

andȱareȱ“likelyȱbeyondȱtheȱtrierȱofȱfactȇsȱgeneralȱknowledge.”ȱId.ȱ ȱ Indeed,ȱexpertsȱ likeȱ

Mr.ȱStoweȱareȱcommonlyȱallowedȱtoȱprovideȱtestimonyȱaboutȱwhetherȱthereȱhasȱbeenȱaȱ

deviationȱ fromȱnormalȱorȱstandardȱbusinessȱpractices.ȱ ȱ Seeȱe.g.,ȱ id.;ȱTheȱShawȱGroup,ȱ

Inc.ȱv.ȱMarcum,ȱ516ȱF.3dȱ1061ȱ(8thȱCir.ȱ2008)ȱ(affirmingȱadmissionȱofȱexpertȱtestimonyȱasȱ

“ordinaryȱbusinessȱpractices”);ȱRoyalȱMarcoȱPointȱ1ȱCondo.ȱAssȇnȱv.ȱQBEȱIns.ȱCorp.,ȱNo.ȱ

2:07–cv–16–FtM–99SPC,ȱ2011ȱWLȱ470561,ȱ*ȱ4ȱ(M.D.ȱFla.ȱFeb.ȱ2,ȱ2011)ȱ(allowingȱexpertȱtoȱ

compareȱ party’sȱ conductȱ toȱwhatȱ heȱ “hasȱ seenȱ inȱ hisȱ experienceȱ toȱ beȱ standardȱ andȱ

typicalȱinȱtheȱindustry”ȱsoȱlongȱasȱheȱdidȱnotȱtestifyȱasȱtoȱultimateȱlegalȱconclusionȱthatȱ

theȱmatterȱwasȱhandledȱ inȱ“goodȱorȱbathȱ faith”);ȱCDXȱLiquidatingȱTrustȱ exȱ rel.ȱCDXȱ

LiquidatingȱTruseeȱ v.ȱVenrockȱAssoc.,ȱ411ȱB.R.ȱ571,ȱ589ȱ (N.D.ȱ Ill.ȱ2009)ȱ (expertȱ couldȱ

properlyȱ“testifyȱaboutȱ[d]efendantsȇȱconductȱinȱlightȱofȱindustryȱ.ȱ.ȱ.ȱstandards”).ȱ

However,ȱ thereȱexistsȱaȱ fineȱ lineȱbetweenȱpermissibleȱandȱ impermissibleȱexpertȱ
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testimonyȱinȱthisȱarea.ȱ ȱ Id.ȱatȱ588.ȱ ȱWhileȱitȱisȱpermissibleȱforȱanȱexpertȱtoȱtestifyȱaboutȱ

Defendantsȇȱ conductȱ inȱ lightȱ ofȱ hisȱ knowledgeȱ ofȱ generalȱ businessȱ practicesȱ andȱ

standards,ȱitȱisȱnotȱpermissibleȱforȱtheȱsameȱexpertȱtoȱ“opineȱaboutȱwhetherȱDefendantsȱ

breachedȱapplicableȱdutiesȱorȱapplyȱtheȱlawȱtoȱtheȱspecificȱactionsȱtheyȱtook.ȱ.ȱ.ȱ.”ȱ ȱ Id.;ȱ

c.f.,ȱU.S.ȱv.ȱBrooks,ȱNo.ȱ06–CR–550ȱ(S–1)(JS),ȱ2010ȱWLȱ291769ȱ*ȱ4ȱ(E.D.N.Y.ȱJan.ȱ11,ȱ2010)ȱ

(government’sȱ expertȱ inȱ securitiesȱ fraudȱ caseȱ couldȱ notȱ applyȱ corporateȱ governanceȱ

concepts,ȱasȱsuchȱtestimonyȱwentȱtoȱtheȱultimateȱlegalȱconclusion).ȱ ȱ ȱ

Thus,ȱ asȱ withȱ theȱ opinionsȱ providedȱ byȱ Defendants’ȱ experts,ȱ Mr.ȱ Stowe’sȱ

testimonyȱmustȱbeȱ limitedȱ toȱ factualȱobservations.ȱ ȱHeȱwillȱnotȱbeȱpermittedȱ toȱmakeȱ

anyȱlegalȱconclusionsȱasȱtoȱwhetherȱDefendants’ȱconductȱwasȱunlawfulȱorȱfraudulentȱorȱ

whetherȱanyȱDefendantȱbreachedȱaȱ legalȱduty.ȱSeeȱMontgomeryȱv.ȱAetnaȱCas.ȱ&ȱSur.ȱ

Co.,ȱ898ȱF.2dȱ1537,ȱ1541ȱ (11thȱCir.ȱ1990)ȱ (“Aȱwitnessȱ .ȱ .ȱ .ȱmayȱnotȱ testifyȱ toȱ theȱ legalȱ

implicationsȱofȱconduct;ȱtheȱcourtȱmustȱbeȱtheȱjuryȇsȱonlyȱsourceȱofȱlaw.”);ȱUnitedȱStatesȱ

v.ȱMilton,ȱ555ȱF.2dȱ1198,ȱ1203ȱ(5thȱCir.ȱ1977)ȱ(“courtsȱmustȱremainȱvigilantȱagainstȱtheȱ

admissionȱofȱlegalȱconclusions.”).ȱ ȱAgain,ȱthisȱpointȱseemsȱtoȱbeȱconceded.ȱ ȱAccordingȱ

toȱPlaintiff,ȱMr.ȱStoweȱhasȱnotȱandȱdoesȱnotȱ intendȱtoȱofferȱanyȱ legalȱconclusions.ȱ(Seeȱ

Pl.’sȱResponseȱ[ECFȱNo.ȱ324]ȱatȱ10).ȱ

DefendantsȱalsoȱcontendȱthatȱessentiallyȱallȱofȱMr.ȱStowe’sȱopinionsȱinȱParagraphȱ

16ȱmustȱbeȱexcludedȱbecauseȱ theyȱareȱbasedȱonȱ theȱconceptsȱofȱcorporateȱgovernance,ȱ
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fiduciaryȱ duty,ȱ andȱ theȱ businessȱ judgmentȱ rule.ȱ ȱ Toȱ someȱ extent,ȱ thatȱmayȱ beȱ true.ȱ ȱ

Thisȱ Courtȱ hasȱ alreadyȱ excludedȱMr.ȱ Stowe’sȱ opinionsȱ regardingȱ theȱ “standardsȱ ofȱ

corporateȱgovernance”ȱand/orȱ theȱbusinessȱ judgmentȱ rule.ȱ ȱ TheȱCourtȱalsoȱ explainedȱ

aboveȱthatȱMr.ȱStoweȱwillȱnotȱbeȱpermittedȱtoȱmakeȱanyȱlegalȱconclusionsȱasȱtoȱwhetherȱ

Defendantsȱbreachedȱaȱlegalȱduty.ȱ ȱ ȱ ȱ ȱ

ȱ Stowe’sȱopinionsȱ inȱParagraphȱ16ȱneedȱnotȱbeȱexcludedȱentirely,ȱhowever.ȱ ȱAsȱ

discussedȱ above,ȱ Mr.ȱ Stoweȱ hasȱ basedȱ someȱ ofȱ hisȱ opinionsȱ onȱ hisȱ professionalȱ

experienceȱ inȱ theȱ fieldsȱ ofȱ corporateȱ financeȱ andȱmanagementȱ andȱ hisȱ knowledgeȱ ofȱ

businessȱpractices:ȱ ȱ

Asȱ Iȱ understandȱ theȱ scopeȱ ofȱmyȱ inquiry,ȱ itȱ isȱ toȱ reachȱ aȱ conclusionȱ orȱ
conclusionsȱ asȱ toȱ whetherȱ orȱ notȱ H&Sȱ Homes,ȱ LLCȱ andȱ itsȱ affiliateȱ
corporateȱ entitiesȱmetȱ orȱ variedȱ fromȱ industryȱ standardsȱ forȱCorporateȱ
Governance,ȱ Corporateȱ DecisionȱMaking,ȱ andȱ Corporateȱ Conduct,ȱ andȱ
goodȱbusinessȱpractice.ȱ
ȱ

(StoweȱAff.ȱatȱ¶6)ȱ(emphasisȱadded);ȱseeȱalsoȱid.ȱatȱ¶ȱ16Bȱ(“acceptableȱbusinessȱpractice”)ȱ

andȱ¶ȱ16Hȱ(“notȱbusinesslikeȱandȱmadeȱnoȱsenseȱfromȱaȱbusinessȱstandpoint”).ȱ ȱ ȱ

TheȱCourtȱ furtherȱ findsȱ thatȱ theseȱopinionsȱsatisfyȱ thoseȱ factorsȱ forȱreliabilityȱ listedȱ inȱ

theȱadvisoryȱcommitteeȱnotesȱforȱRuleȱ702.ȱ ȱ SeeȱFed.ȱR.ȱEvid.ȱ702,ȱadvisoryȱcommitteeȱ

notesȱ (2000ȱamends).ȱ ȱAgain,ȱasȱdiscussedȱabove,ȱ theseȱareȱ theȱ typesȱofȱopinionsȱ thatȱ

businessȱexpertsȱcommonlyȱgiveȱandȱhaveȱbeenȱrecognizedȱasȱreliable,ȱandȱthereȱ isȱnoȱ

indicationȱ thatȱMr.ȱ Stoweȱ failedȱ toȱ exerciseȱ theȱ careȱ thatȱ heȱ normallyȱwouldȱ inȱ hisȱ
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professionȱwhenȱreachingȱhisȱconclusionsȱ inȱ thisȱcase.ȱ ȱWithȱrespectȱtoȱthoseȱopinionsȱ

thatȱheȱmayȱgive,ȱtheȱCourtȱalsoȱfindsȱthatȱhisȱopinionsȱaboutȱ“goodȱbusinessȱpractices”ȱ

wereȱderivedȱ independentȱofȱthisȱ litigation,ȱoutȱofȱhisȱyearsȱofȱexperience,ȱandȱthatȱheȱ

hasȱnotȱ“unjustifiablyȱextrapolated”ȱanyȱunfoundedȱconclusions.ȱ ȱ Stoweȱsquarelyȱbasesȱ

hisȱopinionsȱonȱ theȱ informationȱprovidedȱ toȱhim.ȱ ȱ Basedȱonȱhisȱdeposition,ȱ theȱCourtȱ

alsoȱ findsȱ thatȱStoweȱ sufficientlyȱ“accountedȱ forȱobviousȱalternativeȱexplanations,”ȱasȱ

opposingȱ counselȱ crossȬexaminedȱ himȱ aboutȱ otherȱ potentialȱ justificationsȱ forȱ theȱ

decisionsȱmade,ȱandȱStoweȱsufficientlyȱexplainedȱwhyȱheȱstillȱbelievedȱthatȱDefendantsȱ

engagedȱinȱquestionableȱbusinessȱpractices.ȱ ȱ ȱ

TheȱCourtȱwillȱ nowȱ addressȱDefendants’ȱ specificȱ objectionsȱ toȱ thoseȱ opinionsȱ

statedȱinȱParagraphsȱ16ȱ(B),ȱ(C),ȱ(F),ȱ(G),ȱ(H),ȱandȱ(I)ȱinȱturnȱbelow:ȱ

1. OpinionȱandȱTestimonyȱRelatedȱtoȱParagraphȱ16(B)ȱ

InȱParagraphȱ16(B),ȱMr.ȱStoweȱ concludesȱ thatȱDefendants’ȱ failureȱ toȱdocumentȱ

mattersȱrelatedȱtoȱcorporateȱgovernanceȱwasȱnotȱanȱ“acceptableȱbusinessȱpractice.”ȱ(Seeȱ

StoweȱDep.ȱatȱ76ȱ&ȱAff.ȱatȱ¶ȱ16(B)).ȱ

[T]hereȱ isȱ inadequateȱ documentationȱ inȱ theȱ materialsȱ whichȱ Iȱ haveȱ
reviewedȱrelativeȱtoȱtheȱdefendantȱcompanies,ȱifȱanyȱdocumentsȱthereȱwas,ȱ
andȱ oftentimesȱ thereȱwasȱ noȱ documentationȱwhereȱ documentationȱwasȱ
indispensableȱ toȱ acceptableȱ businessȱ practicesȱ toȱ reflectȱ thatȱ interactionȱ
betweenȱ H&Sȱ andȱ theȱ otherȱ Hortonȱ Companiesȱ toȱ whichȱ itȱ wasȱ
subordinateȱwereȱconductedȱonȱanȱarm’sȱlengthȱbasis.ȱ
ȱ
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(StoweȱAff.ȱatȱ¶ȱ16(B))ȱ

Portionsȱofȱthisȱopinionȱcouldȱpotentiallyȱbeȱadmissibleȱasȱaȱfactual,ȱratherȱthanȱ

legalȱconclusionȱifȱitȱwasȱindeedȱbasedȱuponȱMr.ȱStowe’sȱexperienceȱandȱknowledgeȱofȱ

ordinaryȱ businessȱ practices.ȱ ȱDubiel,ȱ 2005ȱWLȱ 5955691ȱ atȱ *5.ȱ ȱHowever,ȱMr.ȱ Stoweȱ

confirmedȱ inȱ hisȱ depositionȱ thatȱ thisȱ opinionȱ refersȱ toȱ documentationȱ relatedȱ toȱ

“corporateȱgovernance”ȱmattersȱandȱnotȱtoȱactualȱbusinessȱtransactions.ȱ(StoweȱDep.ȱatȱ

76).ȱ ȱ Stoweȱ alsoȱ admittedȱ thatȱ theȱ lackȱ ofȱ documentationȱ “probably”ȱ hadȱ “noȱ directȱ

link”ȱtoȱPlaintiff’sȱinjuriesȱinȱthisȱcase.ȱ(Id.ȱatȱ77).ȱ ȱ ȱ

ThisȱCourtȱhasȱalreadyȱexcludedȱMr.ȱStowe’sȱopinionsȱregardingȱtheȱ“standardsȱ

ofȱ corporateȱ governance.”ȱ Mr.ȱ Stowe’sȱ admissionȱ thatȱ thisȱ lackȱ ofȱ documentationȱ

probablyȱhadȱnoȱdirectȱ linkȱ toȱPlaintiff’sȱ injuriesȱ inȱ thisȱcaseȱalsoȱ rendersȱhisȱopinionȱ

irrelevant.ȱ ȱ SeeȱFed.ȱR.ȱEvid.ȱ401;ȱFed.ȱR.ȱEvid.ȱ702;ȱseeȱalso,ȱMcDowell,ȱ392ȱF.3dȱatȱ1299ȱ

(testimonyȱshouldȱnotȱbeȱadmittedȱifȱitȱdoesȱnotȱ“fit”ȱtheȱfactsȱofȱtheȱcase).ȱ ȱAccordingly,ȱ

theȱopinionȱstatedȱinȱParagraphȱ16(B)ȱandȱanyȱtestimonyȱrelatedȱtheretoȱisȱexcluded.ȱ ȱ ȱ

2. OpinionȱandȱTestimonyȱRelatedȱtoȱParagraphȱ16(C)ȱ

InȱParagraphȱ16(C),ȱStoweȱopinesȱthatȱDefendantsȱengagedȱinȱ“specificȱbusinessȱ

methodologiesȱwhichȱ assuredȱminimizingȱ ratherȱ thanȱmaximizingȱ theȱ yieldȱ fromȱ theȱ

saleȱofȱH&Sȱassetsȱ.ȱ.ȱ.ȱ.”ȱ(StoweȱAff.ȱatȱ¶16(C)).ȱ ȱ ȱ Theseȱmethodologiesȱ ȱ

included,ȱbutȱwereȱnotȱ limitedȱ toȱ theȱauctionȱofȱ theȱ formerȱH&Sȱmobileȱ
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homesȱonȱaȱunitȱbyȱunitȱbasis4ȱ asȱopposedȱtoȱsellingȱtheȱmobileȱhomesȱasȱaȱ
businessȱ inventoryȱwithȱ relatedȱ equipmentȱ soȱ asȱ toȱ allowȱ aȱprospectiveȱ
purchaserȱtoȱimmediatelyȱbeginȱbusinessȱoperationsȱwithȱaȱfullȱinventoryȱ
ofȱmobileȱhomes.ȱ ȱ

ȱ
Id.ȱ ȱ Inȱhisȱdeposition,ȱMr.ȱStoweȱfurtherȱexplainedȱthisȱopinionȱandȱstatedȱthatȱtheȱcruxȱ

ofȱitȱisȱthatȱ“theȱprocessȱthatȱwasȱusedȱtoȱgetȱridȱofȱ[H&S]ȱassetsȱ.ȱ.ȱ.ȱ ȱwasn’tȱaȱprocessȱ

thatȱwouldȱgetȱtheȱbestȱvalues.”ȱ(Id.ȱatȱ77).ȱ ȱ Stowe’sȱsupplementȱsimilarlyȱexplainsȱthatȱ

Opinionȱ16(C)ȱ“isȱnotȱconfinedȱtoȱsellingȱtheȱbusinessȱasȱaȱgoingȱconcern”ȱbutȱ“concernsȱ

otherȱmethodsȱofȱsellingȱtheȱassetsȱotherȱthanȱpiecemeal.”ȱ(Supp.ȱAff.ȱatȱ¶ȱ11).ȱ

Defendantsȱhaveȱmovedȱ toȱ excludeȱ thisȱ opinionȱ onȱ theȱ groundsȱ thatȱ Stoweȱ isȱ

impermissiblyȱ applyingȱ theȱ “standardsȱ ofȱ corporateȱ governance”ȱ andȱ theȱ businessȱ

judgmentȱruleȱtoȱtheȱfactsȱofȱthisȱcase.ȱ ȱ TheȱCourtȱdisagrees.ȱ ȱ Itȱisȱapparentȱfromȱbothȱ

hisȱAffidavitȱandȱdepositionȱtestimonyȱthatȱthisȱopinionȱisȱbasedȱonȱhisȱknowledgeȱandȱ

experienceȱinȱbusinessȱandȱisȱnotȱaȱmatterȱofȱcorporateȱgovernanceȱorȱapplicationȱofȱtheȱ

businessȱjudgmentȱrule.ȱ(Seeȱid.ȱatȱ¶ȱ16(C);ȱDep.ȱ75Ȭ82).ȱ ȱ ȱ

TheȱCourtȱisȱalsoȱnotȱpersuadedȱbyȱDefendants’ȱargumentȱthatȱthisȱopinionȱmustȱ

beȱexcludedȱasȱaȱmereȱ“assumption”ȱ thatȱDefendantsȱmadeȱnoȱeffortȱtoȱsellȱH&Sȱasȱaȱ

goingȱ business.ȱ ȱ Expertsȱ areȱ entitledȱ toȱmakeȱ reasonableȱ factualȱ assumptions.ȱ ȱHere,ȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱ

4ȱ Stoweȱlaterȱexplainedȱthatȱheȱintendedȱtoȱreferȱtoȱtheȱsalesȱlots,ȱoffices,ȱandȱequipmentȱratherȱ
thanȱtoȱtheȱauctionȱofȱ“mobileȱhomesȱonȱaȱunitȱbyȱunitȱbasis.”ȱ ȱ (SeeȱStoweȱDep.ȱatȱ79Ȭ80).ȱ ȱ Itȱisȱ
undisputedȱthatȱtheȱmobileȱhomeȱinventoryȱwasȱnotȱauctioned.ȱ ȱ (Id.ȱatȱ79).ȱ ȱ ȱ ȱ



32ȱ
ȱ

Stoweȱtestifiedȱthatȱnoneȱofȱtheȱevidenceȱindicatedȱthatȱanyȱeffortȱhadȱbeenȱmadeȱtoȱsellȱ

H&Sȱasȱaȱgoingȱbusiness.ȱ(StoweȱDep.ȱatȱ ȱ 82).ȱ ȱHeȱalsoȱtestifiedȱthatȱthisȱopinionȱwasȱ

basedȱonȱH&Sȱfinancialȱrecords,ȱshowingȱthatȱtheȱcompanyȱhadȱcashȱatȱtheȱtimeȱofȱtheȱ

auctionȱandȱthusȱ“hadȱmoreȱtime”ȱtoȱexploreȱotherȱoptionsȱofȱliquidation,ȱwhichȱcouldȱ

haveȱgottenȱ“betterȱvalues.”ȱ(Id.ȱatȱ116).ȱ ȱAccordingȱtoȱStowe,ȱbasedȱonȱhisȱexperience,ȱ

H&Sȱshouldȱhaveȱ“atȱleastȱ[gone]ȱthroughȱthoseȱsteps”ȱofȱexploringȱotherȱoptions,ȱandȱ

thereȱwasȱnoȱindicationȱthatȱH&Sȱwentȱthroughȱtheseȱsteps.ȱ(Seeȱid.).ȱ ȱ ȱ

Moreover,ȱ Defendantsȱ haveȱ notȱ shownȱ thatȱ Stowe’sȱ factualȱ assumptionȱ isȱ

incorrectȱ orȱ inadequate.ȱ ȱ Mimsȱ v.ȱ Unitedȱ States,ȱ 375ȱ F.2dȱ 135,ȱ 143ȱ (5thȱ Cir.1967)ȱ

(“[E]xpertȱ opinionȱ evidenceȱ mayȱ beȱ rebuttedȱ byȱ showingȱ theȱ incorrectnessȱ orȱ

inadequacyȱ ofȱ theȱ factualȱ assumptionsȱ onȱ whichȱ theȱ opinionȱ isȱ basedȱ .ȱ .ȱ .ȱ .”).ȱ ȱ

Defendantsȱhaveȱnotȱ identifiedȱanyȱ evidenceȱ suggestingȱ thatȱ theyȱdidȱattemptȱ toȱ sellȱ

H&Sȱasȱaȱgoingȱbusiness.ȱ ȱ Toȱtheȱextentȱthatȱthereȱisȱevidenceȱdemonstratingȱthatȱsuchȱ

anȱattemptȱwasȱmadeȱorȱanȱexplanationȱwhyȱitȱwasȱnot,ȱDefendantsȱmayȱproduceȱthatȱatȱ

trial.ȱ ȱ Inasmuch,ȱDefendants’ȱobjectionȱ thatȱStowe’sȱopinionȱ isȱbasedȱuponȱaȱ“limitedȱ

knowledgeȱ ofȱ theȱ facts”ȱ goesȱ moreȱ toȱ theȱ weightȱ ofȱ Mr.ȱ Stowe’sȱ opinionȱ thanȱ itsȱ

admissibility.ȱ ȱ SeeȱDaubert,ȱ509ȱU.S.ȱatȱ596.ȱ

3. OpinionȱandȱTestimonyȱRelatedȱtoȱParagraphȱ16(F)ȱ

Inȱ Paragraphȱ 16(F),ȱMr.ȱ Stoweȱ opinesȱ thatȱ “H&Sȱwasȱ undercapitalized.”ȱ ȱHeȱ
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claimsȱtoȱhaveȱbasedȱthisȱopinionȱonȱ“theȱtestimonyȱofȱMr.ȱHorton”ȱandȱtheȱfactȱthatȱ“byȱ

1997ȱH&SȱwasȱnotȱonlyȱinsolventȱbutȱowedȱmillionsȱofȱdollarsȱtoȱHortonȱHomesȱ.ȱ.ȱ.ȱ.”ȱ

(StoweȱAff.ȱatȱ¶16(F)).ȱ ȱ ȱ ȱ

Defendantsȱargueȱthisȱopinionȱ isȱ“fatallyȱflawed,”ȱasȱStoweȱreliesȱonȱaȱ“balanceȱ

sheetȱtestȱforȱundercapitalization,”ȱi.e.,ȱ“ifȱtheȱbalanceȱsheetȱshow[s]ȱnegativeȱnetȱworth,ȱ

[theȱ companyȱ is]ȱ undercapitalized.”ȱ (Stoweȱ Dep.ȱ atȱ 87).ȱ ȱAccordingȱ toȱ Defendants,ȱ

Stoweȱfailedȱtoȱconsiderȱwhetherȱtheȱcompanyȱwasȱ“capitalizedȱpartlyȱwithȱequityȱandȱ

partlyȱwithȱworkingȱcapitalȱloans,”ȱandȱthatȱifȱStowe’sȱunderstandingȱofȱcapitalizationȱisȱ

correct,ȱ “almostȱ everyȱ startȬupȱ companyȱ wouldȱ beȱ undercapitalized[,]ȱ makingȱ theȱ

opinionȱuselessȱtoȱaȱjury.”ȱ(Briefȱ[ECFȱNo.ȱ317]ȱatȱ10Ȭ11).ȱ ȱ ȱ

Beȱthatȱasȱitȱmay,ȱitȱisȱstillȱunclearȱwhetherȱthisȱisȱaȱvalidȱgroundȱforȱexcludingȱMr.ȱ

Stowe’sȱtestimony.ȱ ȱ Thisȱis,ȱunfortunately,ȱtheȱfullȱextentȱofȱDefendants’ȱobjection,ȱandȱ

Plaintiffȱprovidesȱabsolutelyȱnoȱresponseȱtoȱtheȱargument.ȱ ȱ Butȱsee,ȱInȱreȱSummitȱPlace,ȱ

LLC,ȱ298ȱB.R.ȱ62,ȱ74ȱ (Bkrtcy.ȱW.D.ȱN.C.ȱNov.ȱ4,ȱ2002)ȱ (“Insolvencyȱ isȱdeterminedȱbyȱaȱ

balanceȱsheetȱtest.”).ȱ ȱ ȱ

Plaintiffȱdoesȱ respond,ȱhowever,ȱ thatȱMr.ȱStowe’sȱopinionȱ isȱ supportedȱbyȱ theȱ

evidence.ȱ ȱAccordingȱtoȱStowe’sȱAffidavits,ȱheȱreliedȱonȱtheȱtestimonyȱDudleyȱHortonȱ

andȱSteveȱSinclairȱwhenȱ formingȱ thisȱopinion.ȱ (StoweȱAff.ȱatȱ¶16(F);ȱSupp.ȱAffȱatȱ12).ȱ ȱ

Dudleyȱ Hortonȱ inȱ factȱ testifiedȱ thatȱ H&Sȱ wasȱ notȱ startedȱ withȱ sufficientȱ capital,ȱ
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(DepositionȱofȱDudleyȱHorton,ȱSept.ȱ22,ȱ2011,ȱ[ECFȱNo.ȱ202]ȱatȱ67Ȭ68]).ȱ ȱ SteveȱSinclairȱ

seemsȱ toȱ haveȱ concededȱ theȱ sameȱ point.ȱ ȱ (Seeȱ Stoweȱ Supp.ȱ Aff.ȱ atȱ ¶ȱ 12ȱ (citingȱ

DepositionȱofȱSteveȱSinclair,ȱMarchȱ28,ȱ2011,ȱatȱp.ȱ59))ȱ(“H&Sȱknewȱthatȱ[it]ȱwasȱgoingȱtoȱ

openȱsalesȱlots,ȱthatȱthisȱwouldȱbeȱveryȱexpensive,ȱandȱthatȱitȱonlyȱstartedȱwithȱ$ȱ100,000ȱ

inȱ capital.”).ȱ ȱ Basedȱ onȱ this,ȱ theȱ Courtȱ findsȱ thatȱMr.ȱ Stowe’sȱ factualȱ conclusionȱ inȱ

Paragraphȱ16(F)ȱhasȱsufficientȱfoundation.ȱ ȱHeȱmayȱtestifyȱtoȱthisȱmatter.ȱ ȱ

4. OpinionȱandȱTestimonyȱRelatedȱtoȱParagraphȱ16(G)ȱ

DefendantsȱalsoȱobjectȱtoȱMr.ȱStowe’sȱParagraphȱ16(G)ȱonȱtheȱgroundsȱthatȱ itȱ isȱ

notȱsupportedȱbyȱsufficientȱevidence.ȱ ȱ Therein,ȱStoweȱopines,ȱ ȱ

TheȱDefendantsȱfrequentlyȱcommingledȱtheirȱproperty.ȱ ȱ Thisȱisȱshownȱbyȱ
theȱ transferȱ ofȱ propertyȱ fromȱ H&Sȱ toȱ otherȱ defendantsȱ andȱ byȱ theȱ
willingnessȱ ofȱ Hortonȱ Homesȱ toȱ transferȱ itsȱ propertyȱ forȱ littleȱ orȱ noȱ
consideration.ȱ

ȱ
(StoweȱAff.ȱatȱ¶ȱ16G).ȱ ȱDuringȱhisȱdeposition,ȱMr.ȱStoweȱidentifiedȱtwoȱfactsȱtoȱsupportȱ

thisȱopinion:ȱ(1)ȱthatȱH&Sȱsalesȱlotsȱultimatelyȱ“endedȱupȱwithȱtheȱTriangleȱcompanies”ȱ

andȱ(2)ȱthatȱDudleyȱHortonȱsignedȱaȱConsentȱActionȱ“upȬstreaming”ȱvaluableȱH&Sȱrealȱ

estateȱtoȱHortonȱHomesȱ“forȱnoȱconsideration.”ȱ ȱ (StoweȱDep.ȱatȱ88Ȭ97).ȱ ȱ ȱ

Stoweȱwasȱforcedȱtoȱadmit,ȱhowever,ȱthatȱheȱhadȱnoȱdocumentationȱorȱreasonȱtoȱ

believeȱthatȱH&SȱactuallyȱtransferredȱthoseȱsalesȱlotsȱtoȱtheȱTriangleȱcompanies.ȱ ȱ (Id.ȱatȱ

90Ȭ93).ȱ ȱ Inȱfact,ȱH&Sȱwasȱonlyȱleasingȱthoseȱproperties,ȱandȱStoweȱhasȱnoȱknowledgeȱofȱ
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theȱtermsȱorȱexpirationȱofȱthoseȱleases.ȱ ȱ (Id.)ȱ ȱAdmittedly,ȱallȱStoweȱknewȱwasȱthatȱtheȱ

Triangleȱ companiesȱ eventuallyȱ “endedȱ up”ȱwithȱ theirȱ ownȱ leaseholdȱ interestȱ inȱ theȱ

property.ȱ(Id.ȱatȱ89Ȭ90).ȱ ȱ Stoweȱalsoȱhadȱtoȱadmitȱthatȱnoȱpropertyȱwasȱeverȱtransferredȱ

asȱ aȱ resultȱ ofȱ theȱ ConsentȱAction;ȱ thatȱ heȱ neverȱ sawȱ aȱ deedȱ transferringȱ anyȱH&Sȱ

propertyȱ toȱanyȱotherȱDefendants;ȱandȱ thatȱDudleyȱHortonȱ testifiedȱ thatȱnoȱpropertyȱ

wouldȱbeȱ transferredȱasȱaȱresultȱofȱtheȱConsentȱAction.ȱ ȱ (Id.ȱatȱ94Ȭ96).ȱ ȱ Stoweȱfurtherȱ

concededȱaȱdividendȱmayȱhaveȱbeenȱdeclaredȱ inȱ thisȱ case,ȱandȱ ifȱ so,ȱ thereȱwouldȱbeȱ

nothingȱwrongȱwithȱtheȱtransfer.ȱ(Id.ȱatȱ95Ȭ96).ȱ ȱMr.ȱStoweȱwasȱthusȱunableȱtoȱidentifyȱ

anȱactualȱ“transfer”ȱfromȱH&SȱtoȱanyȱotherȱDefendantȱtoȱsupportȱhisȱopinion.ȱ ȱ ȱ

Supplementalȱ testimonyȱprovidedȱ byȱMr.ȱ Stoweȱdoesȱnotȱprovideȱmuchȱmoreȱ

support.ȱ ȱ Inȱ hisȱ Supplementalȱ Affidavit,ȱ Stoweȱ statesȱ thatȱ hisȱ opinionȱ regardingȱ

cominglingȱwasȱalsoȱbasedȱuponȱhisȱreadingȱofȱtheȱAugustȱ31,ȱ2006,ȱMemorandumȱ toȱ

Defendantsȱwhichȱsuggestsȱthatȱ“theȱassetsȱofȱH&Sȱwereȱgoingȱtoȱbeȱtransferredȱnotȱforȱ

itsȱownȱgoodȱbutȱforȱtheȱgoodȱofȱtheȱHortonȱfamilyȱcompaniesȱofȱaȱwhole.”ȱ ȱ Evenȱifȱthisȱ

generalizedȱassumptionȱbasedȱuponȱaȱsingleȱmemorandumȱcanȱbeȱconsideredȱevidenceȱ

ofȱcommingling,ȱitȱisȱstillȱnotȱaȱsufficientȱbasisȱforȱMr.ȱStowe’sȱopinionȱthatȱ“Defendantsȱ

frequentlyȱcommingledȱtheirȱproperty.”ȱ(StoweȱAff.ȱatȱ¶ȱ16(G)ȱ(emphasisȱadded).ȱ ȱ ȱ

Thus,ȱ basedȱ onȱ theȱ evidenceȱ identifiedȱ byȱMr.ȱ Stowe,ȱ theȱCourtȱ findsȱ thatȱhisȱ

opinionȱ thatȱ“Defendantsȱ frequentlyȱcommingledȱ theirȱproperty”ȱ isȱnotȱ supportedȱbyȱ
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sufficientȱfactsȱorȱdataȱandȱmustȱbeȱexcludedȱunderȱRuleȱ702.ȱ

5. OpinionȱandȱTestimonyȱRelatedȱtoȱParagraphȱ16(H)ȱ

Paragraphȱ16(H)ȱofȱStowe’sȱdepositionȱprovidesȱaȱdetailedȱ listȱofȱ thoseȱactionsȱ

andȱdecisionsȱbyȱDefendantsȱthatȱheȱconsidersȱtoȱhaveȱbeenȱ“notȱbusinesslike”ȱorȱthatȱ

madeȱ“noȱsenseȱfromȱaȱbusinessȱstandȱpoint.”ȱ ȱ InȱhisȱSupplementalȱAffidavit,ȱMr.ȱStoweȱ

furtherȱexplains,ȱ ȱ

“TheȱopinionsȱIȱstateȱinȱtheȱsubparagraphsȱtoȱ16(H)ȱallȱareȱgivenȱfromȱtheȱ
standpointȱofȱH&Sȱactionsȱnotȱbeingȱbusinesslikeȱandȱnotȱmakingȱ senseȱ
fromȱaȱbusinessȱstandpoint.ȱ ȱ BasedȱonȱmyȱtrainingȱandȱexperienceȱIȱfoundȱ
eachȱ ofȱ theȱ actionsȱ describedȱ toȱ beȱ quiteȱ differentȱ fromȱwhatȱ Iȱwouldȱ
expectȱtoȱbeȱtakenȱbyȱtheȱownersȱandȱoperatorsȱofȱaȱsupposedlyȱseparateȱ
business.”ȱ ȱ ȱ
ȱ

(StoweȱSupp.ȱAff.ȱatȱ¶ȱ14).ȱ ȱ Theseȱactionsȱinclude:ȱ

1. Theȱdecisionȱtoȱmakeȱnoȱeffortȱtoȱnegotiateȱtermsȱwithȱitsȱparentȱ
companyȱ whenȱ itȱ wasȱ continuallyȱ losingȱ largeȱ amountsȱ ofȱ
moneyȱandȱgoingȱdeeperȱandȱdeeperȱintoȱdebtȱtoȱitsȱparentȱwhenȱ
itsȱparentȱwasȱmakingȱmoney.ȱ

ȱ
2. Theȱdecisionȱtoȱallowȱaȱdefaultȱ judgmentȱforȱ$ȱ22,000,000ȱtoȱbeȱ

enteredȱagainstȱitȱbyȱdefaultȱwithȱnoȱeffortȱbeingȱmadeȱtoȱdefendȱ
theȱcaseȱorȱnegotiateȱaȱsettlement.ȱ

ȱ
3. Theȱ decisionȱ toȱ acquiesceȱ inȱ itsȱ ownȱ dismantlingȱ andȱ

replacementȱbyȱanotherȱaffiliatedȱcompanyȱorȱcompaniesȱdoingȱ
theȱsameȱthingȱatȱtheȱsameȱplaceȱwithȱtheȱsameȱemployees.ȱ

ȱ
4. Theȱdecisionȱtoȱauctionȱitsȱpropertyȱpiecemealȱinsteadȱofȱsellingȱ

itselfȱasȱaȱgoingȱbusinessȱorȱsellingȱtheȱlotsȱasȱaȱpackage,ȱwhichȱ
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wasȱ theȱ businesslikeȱ wayȱ toȱ obtainȱ valueȱ ofȱ itsȱ propertyȱ asȱ
shownȱonȱitsȱbalanceȱsheets.ȱ

ȱ
5. TheȱdecisionȱbyȱH&SȱnotȱtoȱseekȱanyȱcompensationȱfromȱRegal,ȱ

Beacon,ȱandȱNewȱGenerationȱorȱotherȱdefendantsȱforȱtheȱassetsȱ
paidȱ forȱbyȱH&Sȱandȱ reflectedȱonȱ itsȱbalanceȱ sheetsȱasȱhavingȱ
valueȱinȱtheȱmillionsȱofȱdollars.ȱ

ȱ
6. TheȱdecisionȱbyȱH&Sȱnotȱtoȱseekȱtoȱrecoverȱvaluableȱassetsȱpaidȱ

forȱbyȱH&Sȱandȱshownȱonȱitsȱbalanceȱsheetsȱasȱhavingȱvaluesȱinȱ
theȱmillionsȱofȱdollars.ȱ

ȱ
7. TheȱdecisionȱbyȱH&Sȱnotȱtoȱseekȱpaymentȱofȱtheȱrebatesȱshownȱ

toȱbeȱowedȱitȱonȱitsȱbalanceȱsheets.ȱ
ȱ

8. Theȱ failureȱofȱH&Sȱ toȱproperlyȱcontrolȱ itsȱaccountsȱpayableȱ soȱ
thatȱ itȱ eitherȱ intentionallyȱ orȱ byȱ mistakeȱ paidȱ thousandsȱ ofȱ
dollars’ȱworthȱofȱbillsȱwhichȱ rightlyȱ shouldȱhaveȱbeenȱpaidȱbyȱ
otherȱdefendantsȱ.ȱ.ȱ.ȱ.ȱ

ȱ
9. TheȱacquiescenceȱbyȱH&Sȱ inȱpayingȱ theȱ legalȱbillsȱwhichȱgaveȱ

theȱblueprintȱforȱitsȱownȱdismantlingȱ
ȱ

10. Theȱdecisionȱtoȱsellȱitsȱofficeȱunitsȱseparatelyȱthatȱwereȱtheȱcoreȱ
ofȱ itsȱ investmentȱ inȱ itsȱ salesȱ lotsȱ soȱ thatȱ theȱ remainderȱ ofȱ itsȱ
investmentȱinȱthoseȱsalesȱlotsȱbecameȱvirtuallyȱuseless.ȱ

ȱ
11. Theȱdecisionȱtoȱterminateȱitsȱleasesȱofȱsalesȱlotsȱatȱaȱtimeȱwhenȱitȱ

wasȱnotȱinȱdefaultȱandȱhadȱsubstantialȱinvestmentsȱinȱthoseȱlotsȱ
whichȱwereȱdestroyedȱbyȱthatȱdecision.ȱ

ȱ
12. Theȱ decisionȱ toȱ allowȱ allȱ itsȱ inventoryȱ ofȱ homesȱ toȱ beȱ

repurchasedȱ atȱ aȱ timeȱ whenȱ itȱ wasȱ notȱ inȱ arrearsȱ andȱ hadȱ
substantialȱ investmentsȱ inȱaddȬonsȱwhichȱwereȱcontainedȱ inȱorȱ
attachedȱtoȱsaidȱhomes.ȱ

ȱ
13. Theȱ decisionȱ ofȱ H&Sȱ toȱ sellȱ itsȱ $ȱ 405,000.00ȱ investmentȱ inȱ



38ȱ
ȱ

PutnamȱMortgageȱandȱFinanceȱ forȱ$ȱ10.00ȱ inȱ earlyȱ2007ȱ toȱ theȱ
formerȱheadȱofȱH&Sȱwithoutȱanyȱappraisalȱorȱotherȱadviceȱasȱtoȱ
itsȱvalueȱ.ȱ.ȱ.ȱ.ȱ

ȱ
Defendantsȱ moveȱ toȱ excludeȱ allȱ ofȱ theseȱ opinionsȱ asȱ impermissibleȱ legalȱ

conclusions.ȱ ȱHowever,ȱasȱpreviouslyȱaddressed,ȱtheȱCourtȱfindsȱthatȱtheseȱstatementsȱ

areȱ notȱ legalȱ conclusionsȱ invadingȱ onȱ theȱ provinceȱ ofȱ theȱ jury.ȱ ȱ Theyȱ areȱ factualȱ

conclusionsȱsupportingȱMr.ȱStowe’sȱopinionȱthatȱDefendantsȱmadeȱsomeȱquestionableȱorȱ

unusualȱ businessȱ decisions.ȱ ȱ Again,ȱ testimonyȱ similarȱ toȱ thatȱ offeredȱ inȱ Paragraphȱ

16(H)ȱhasȱbeenȱallowed.ȱ ȱ Seeȱe.g.,ȱRoyalȱMarcoȱPointȱ1ȱCondo.ȱAssȇn,ȱ2011ȱWLȱ470561ȱatȱ

*ȱ4;ȱCDXȱLiquidatingȱTrust,ȱ411ȱB.R.ȱatȱ589.ȱ ȱ ȱ

ToȱtheȱextentȱDefendantsȱobjectȱtoȱtheseȱopinionsȱasȱbeingȱbasedȱuponȱaȱlimitedȱ

knowledgeȱofȱ theȱ factsȱorȱ subjectȱ toȱaȱvalidȱdispute,ȱ theȱCourtȱagainȱ findsȱ thatȱ theseȱ

objectionsȱareȱaȱmatterȱforȱvigorousȱcrossȬexaminationȱandȱtheȱpresentationȱofȱcontraryȱ

evidence.ȱ ȱ Seeȱ Daubert,ȱ 509ȱ U.S.ȱ atȱ 596.ȱ ȱ Stoweȱ mayȱ thereforeȱ testifyȱ asȱ toȱ thoseȱ

opinionsȱstatedȱinȱParagraphȱ16(H).ȱ ȱ

6. OpinionȱandȱTestimonyȱRelatedȱtoȱParagraphȱ16(I)ȱ

InȱtheȱfinalȱparagraphȱofȱhisȱAffidavit,ȱStoweȱopinesȱ

Myȱ foregoingȱ opinionȱ isȱ renderedȱ onȱ theȱ basisȱ setȱ forthȱ above[]ȱ isȱ toȱ aȱ
reasonableȱ degreeȱ ofȱ certainlyȱwithȱ regardȱ toȱ departureȱ byȱDefendantsȱ
fromȱ theȱ establishedȱStandardsȱofȱCareȱandȱ conductȱandȱwereȱ theȱmostȱ
probableȱcauseȱofȱtheȱdamagesȱsustainedȱbyȱplaintiffȱasȱalreadyȱestablishedȱ
byȱtheȱCourts.ȱ
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ȱ
(StoweȱAff.ȱ¶ȱ16I).ȱ ȱ ȱ

DefendantsȱobjectȱtoȱthisȱopinionȱtoȱtheȱextentȱinȱwhichȱMr.ȱStoweȱhasȱappliedȱtheȱ

“standardsȱofȱcorporateȱgovernance”ȱtoȱtheȱfactsȱofȱthisȱcaseȱand/orȱseeksȱtoȱtestifyȱthatȱ

Defendants’ȱ conductȱ wasȱ theȱ “mostȱ probableȱ causeȱ ofȱ theȱ damagesȱ sustainedȱ byȱ

[P]laintiff.”ȱ ȱ Again,ȱ forȱ thoseȱ reasonsȱ discussedȱ above,ȱ Defendants’ȱ objectionȱ isȱ

sustainedȱwithȱrespectȱtoȱanyȱopinionȱbasedȱonȱanȱallegedȱviolationȱofȱtheȱ“standardsȱofȱ

corporateȱ governance.”ȱ ȱMr.ȱ Stoweȱmayȱ notȱ offerȱ thisȱ testimony.ȱ ȱ Plaintiffȱ hasȱ alsoȱ

stated,ȱinȱresponseȱtoȱtheȱpresentȱMotions,ȱthatȱMr.ȱ“Stoweȱwillȱnotȱbeȱaskedȱtoȱopineȱonȱ

causationȱofȱdamages.”ȱ(Resp.ȱ[No.ȱ324]ȱatȱ11).ȱ ȱ Thus,ȱthisȱobjectionȱappearsȱtoȱbeȱmoot.ȱ ȱ

Still,ȱMr.ȱStoweȱwillȱbeȱprecludedȱfromȱofferingȱanyȱopinionȱorȱtestimonyȱrelatedȱ

toȱ Paragraphȱ 16(I)ȱ ofȱ hisȱAffidavit,ȱ asȱwellȱ asȱ thoseȱ relatedȱ toȱ Paragraphsȱ 16(B)ȱ andȱ

16(G),ȱ asȱ discussedȱ above.ȱ ȱ Stoweȱ mayȱ testifyȱ regardingȱ theȱ opinionsȱ statedȱ inȱ

Paragraphsȱ16(C),ȱ(F),ȱandȱ(H)ȱofȱhisȱoriginalȱAffidavit.ȱ ȱ ȱ

E. Stowe’sȱ Opinionsȱ andȱ Testimonyȱ Regardingȱ theȱ Appreciationȱ ofȱ theȱ Realȱ
PropertyȱOwnedȱbyȱH&SȱHomesȱ
ȱ

Mr.ȱStowe’sȱremainingȱopinionsȱconcernȱtheȱvalueȱofȱrealȱpropertyȱtransferredȱbyȱ

H&Sȱandȱwhetherȱ thoseȱsalesȱwereȱmadeȱ forȱ lessȱ thanȱ“reasonablyȱequivalentȱvalue.”ȱ ȱ

SeeȱO.C.G.A.ȱ§ȱ18Ȭ2Ȭ74;ȱ18Ȭ2Ȭ75.ȱ ȱ InȱhisȱAffidavitȱStoweȱopinesȱthatȱ ȱ

theȱ valueȱ ofȱ propertyȱ inȱ theȱ southeastȱ includingȱ theȱ statesȱ ofȱ Southȱ
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Carolina,ȱNorthȱCarolina,ȱGeorgia,ȱandȱTennesseeȱappreciatedȱfromȱ2002[,]ȱ
whenȱH&Sȱacquiredȱtheȱlandȱshownȱonȱtheȱbalanceȱsheets[,]ȱuntilȱJanuaryȱ
2007[,]ȱwhenȱ itȱsoldȱthatȱ landȱtoȱBestȱValueȱforȱpricesȱmuchȱ lessȱthanȱtheȱ
costȱatȱwhichȱitȱpurchasedȱthatȱland.ȱ ȱ
ȱ

(StoweȱAff.ȱatȱ¶ȱ14).ȱȱ ȱStowe’sȱAffidavitȱfurtherȱexplainsȱthatȱ“[t]heseȱopinionsȱareȱbasedȱ

uponȱstatementsȱkeptȱbyȱappraisers,ȱbankers,ȱrealȱestateȱagentsȱandȱareȱreflectedȱinȱtheȱ

publicȱrecordsȱofȱtheȱ[c]ountiesȱinȱwhichȱH&Sȱoperated,ȱwhichȱareȱgenerallyȱrecognizedȱ

asȱreliable.”ȱ ȱ (Id.)ȱ(emphasisȱadded).ȱ

ȱ Defendantsȱobjectȱtoȱtheȱadmissionȱofȱthisȱtestimonyȱonȱtheȱgroundsȱthatȱ(1)ȱMr.ȱ

Stoweȱ hasȱ notȱ demonstratedȱ theȱ necessaryȱ knowledge,ȱ skill,ȱ experience,ȱ training,ȱ orȱ

educationȱ toȱofferȱanȱopinionȱonȱ theȱvalueȱofȱrealȱproperty,ȱandȱ (2)ȱ theȱopinionȱ isȱnotȱ

basedȱonȱsufficientȱfactsȱorȱdata.ȱ ȱ SeeȱFed.ȱR.ȱEvid.ȱ702.ȱ ȱ ȱ

Thisȱ Courtȱ addressedȱ similarȱ argumentsȱ whenȱ Defendantsȱ soughtȱ toȱ strikeȱ

Stowe’sȱ Affidavitȱ onȱ summaryȱ judgment.ȱ ȱ Thoughȱ Defendants’ȱ Motionȱ toȱ Strikeȱ

Stowe’sȱAffidavitȱwasȱultimatelyȱfoundȱtoȱbeȱmoot,5ȱ theȱCourtȱdidȱconcludeȱthat,ȱbasedȱ

onȱ theȱ informationȱprovided,ȱMr.ȱ Stoweȱwasȱ qualifiedȱ toȱ offerȱ hisȱ opinionȱ andȱ thatȱ hisȱ

opinionsȱappearedȱtoȱbeȱsufficientlyȱreliable:ȱ ȱ

Mr.ȱStowe,ȱ isȱqualifiedȱ toȱ reviewȱ theȱ financialȱ records,ȱ relevantȱbusinessȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱ

5ȱ InȱitsȱOrder,ȱtheȱCourtȱfoundȱthatȱthereȱwasȱsufficientȱevidenceȱtoȱsendȱPlaintiff’sȱfraudulentȱ
transferȱclaimsȱtoȱtrial,ȱevenȱinȱtheȱabsenceȱofȱMr.ȱStowe’sȱopinion.ȱSeeȱOrder,ȱJan.ȱ20,ȱ2012ȱ[ECFȱ
No.ȱ282]ȱatȱp.ȱ18.ȱ
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environment,ȱ andȱ actionsȱ ofȱ thoseȱ involvedȱ toȱ determineȱ whetherȱ aȱ
businessȱtransactionȱwasȱconductedȱwithinȱtheȱgenerallyȱacceptedȱbusinessȱ
orȱ corporateȱ standards.ȱȱ ȱ Likewise,ȱaȱ corporateȱdecisionȱ toȱ sellȱpropertyȱ
forȱ lessȱthanȱ itsȱvalueȱmay,ȱunderȱcertainȱcircumstances,ȱbeȱoneȱthatȱfallsȱ
belowȱtheȱgenerallyȱacceptedȱbusinessȱstandards.ȱ
ȱ
.ȱ.ȱ.ȱ ȱNotȱonlyȱisȱMr.ȱStoweȱqualifiedȱtoȱmakeȱthatȱopinionȱwithinȱtheȱscopeȱ
ofȱhisȱexpertise,ȱheȱhasȱalsoȱidentifiedȱaȱreliable,ȱacceptedȱbasisȱforȱformingȱ
thatȱopinion.ȱȱ ȱMr.ȱStoweȱrelied,ȱinȱpart,ȱonȱstatementsȱbyȱappraisers,ȱbankers,ȱ
realȱ estateȱ agents,ȱ andȱ publicȱ recordsȱ inȱ theȱ countiesȱ inȱwhichȱH&Sȱ operatedȱ
whichȱapparentlyȱdemonstratedȱaȱgeneralȱeconomicȱconditionȱofȱgrowthȱ
andȱ landȱappreciationȱduringȱ theȱ relevantȱ timeȱperiod.ȱȱ ȱȱDefendantsȱdoȱ
notȱdisputeȱwhetherȱtheseȱareȱtheȱkindȱsourcesȱthatȱexpertsȱinȱMr.ȱStowe’sȱ
fieldȱ wouldȱ normallyȱ relyȱ onȱ whenȱ formingȱ anȱ opinionȱ aboutȱ theȱ
appropriatenessȱ ofȱ aȱ businessȱ transaction.ȱȱ [citeȱ omitted]ȱ .ȱ .ȱ .ȱ Indeed,ȱ itȱ
seemsȱ thatȱ expertsȱ inȱ Mr.ȱ Stowe’sȱ fieldȱ wouldȱ reasonablyȱ relyȱ onȱ
informationȱaboutȱtheȱgeneralȱeconomicȱconditionsȱatȱtheȱtimeȱofȱaȱtransferȱ
(suchȱ asȱ thoseȱ indicatingȱ aȱ trendȱ ofȱ appreciation)ȱ whenȱ evaluatingȱ
transactionsȱ thatȱ involveȱ theȱ saleȱofȱcorporateȱ landȱassets.ȱȱ ȱExpertsȱmayȱ
alsoȱ relyȱ onȱ theȱ opinionsȱ ofȱ otherȱ nonȬtestifyingȱ expertsȱwhenȱ reachingȱ
theirȱconclusions.ȱSeeȱU.S.ȱv.ȱWinston,ȱ372ȱF.ȱApp’xȱ17,ȱ20ȱ(11thȱCir.ȱ2010)ȱ
(findingȱthatȱdistrictȱcourtȱdidȱnotȱerrȱbyȱadmittingȱtestimonyȱofȱanȱexpertȱ
witnessȱwhoȱreliedȱ inȱpartȱonȱanotherȱexpert’sȱreport).ȱȱȱMr.ȱStoweȱcouldȱ
thusȱproperlyȱrelyȱonȱtheȱstatementsȱbyȱqualifiedȱnonȬtestifyingȱexpertsȱinȱ
realȱestateȱvaluationȱwhenȱformingȱhisȱbroaderȱopinions.ȱȱ Seeȱid.ȱ ȱ
ȱ
.ȱ .ȱ .ȱ [H]owever,ȱ theȱdataȱcitedȱbyȱMr.ȱStoweȱ isȱmuchȱ tooȱvague,ȱstandingȱ
alone,ȱ toȱ supportȱ anȱ opinionȱ thatȱ theȱ specificȱparcelsȱ ofȱ landȱ ownedȱ byȱ
H&Sȱactuallyȱappreciatedȱinȱvalueȱbetweenȱtheȱtimeȱtheyȱwereȱpurchasedȱ
byȱH&Sȱandȱwhenȱtheyȱwereȱsoldȱatȱauctionȱinȱ2007.ȱȱ ȱTheȱfactȱthatȱlandȱinȱ
thatȱ areaȱ generallyȱ appreciatedȱ doesȱ notȱ proveȱ thatȱ theȱ specificȱ parcelsȱ
appreciatedȱ orȱ toȱwhatȱ extentȱ theyȱmayȱ haveȱ appreciated.ȱȱ ȱThereȱ isȱ noȱ
doubtȱ thatȱ someȱ parcelsȱ ofȱ landȱ inȱ theȱ Southeastȱ mayȱ haveȱ evenȱ
depreciatedȱ duringȱ thatȱ timeȱ period.ȱȱ ȱȱ Thus,ȱmoreȱ specificȱ calculationsȱ
addressingȱeachȱ individualȱparcelȱofȱ landȱwouldȱbeȱ requiredȱ toȱ formȱanȱ
opinionȱaboutȱtheȱlandȱvalue,ȱandȱitȱwouldȱhaveȱtoȱbeȱofferedȱbyȱanȱexpertȱ
properlyȱ qualifiedȱ inȱ thatȱ field.ȱ SeeȱU.S.ȱ v.ȱ33.5ȱAcresȱ ofȱLand,ȱMoreȱ orȱ
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Less,ȱOkanoganȱCounty,ȱStateȱofȱWash.,ȱ789ȱF.2dȱ1396,ȱ1401ȱ(9thȱCir.ȱ1986)ȱ
(“Theȱpreferredȱmeansȱofȱdeterminingȱ[land]ȱvalueȱisȱbyȱreferringȱtoȱsalesȱ
ofȱ comparableȱproperty.”);ȱ Inȱ reȱVallambrosaȱHoldings,ȱL.L.C.,ȱ 411ȱB.R.ȱ
899,ȱ908ȱ(S.D.ȱGa.ȱ2009)ȱ(findingȱthatȱaȱ“[l]andȱsalesȱcomparisonȱapproachȱ
representsȱ theȱ moreȱ reliableȱ methodȱ ofȱ determiningȱ value.”).ȱȱ ȱȱ Anȱ
opinionȱasȱtoȱlandȱvalueȱbasedȱonlyȱonȱtheȱgeneralȱdataȱcitedȱbyȱMr.ȱStoweȱ
wouldȱ thusȱbeȱ inadmissible.ȱMcClainȱv.ȱMetabolifeȱ Intern.,ȱ Inc.,ȱ401ȱF.3dȱ
1233,ȱ 2140ȱ (11thȱ Cir.ȱ 2005)ȱ (excludingȱ expertȱ testimonyȱ basedȱ “broadȱ
principlesȱofȱpharmacology”ȱinsteadȱofȱspecificȱscientificȱdataȱorȱtesting).ȱ
ȱ
Onȱ theȱ otherȱ hand,ȱ theȱ generalȱ propositionȱ citedȱ byȱMr.ȱ Stoweȱmayȱ beȱ
consideredȱamongȱotherȱevidenceȱinȱreachingȱtheȱlargerȱopinionȱforȱwhichȱ
Mr.ȱ Stoweȱ isȱ qualifiedȱ toȱ state.ȱȱ Indeed,ȱ Mr.ȱ Stoweȱ indicatesȱ thatȱ inȱ
formingȱ hisȱ opinions,ȱ heȱ alsoȱ reliedȱ onȱ theȱ depositionȱ testimonyȱ ofȱ
DefendantȱSteveȱSinclairȱ[Doc.ȱ40]ȱandȱDefendantȱBestȱValue’sȱObjectionsȱ
andȱAnswersȱ toȱ Plaintiff’sȱ Firstȱ Interrogatoriesȱ [Doc.ȱ 63Ȭ3].ȱȱ ȱ(Seeȱ Stoweȱ
Aff.)ȱȱ Theseȱsourcesȱ indicateȱthatȱsomeȱofȱtheȱ landȱ lotsȱsoldȱtoȱDefendantȱ
BestȱValueȱwereȱpurchasedȱ forȱaȱportionȱofȱtheȱpriceȱH&Sȱpaidȱ forȱthemȱ
andȱ thatȱ Bestȱ Valueȱ thenȱ soldȱ theȱ lotsȱ withinȱ thatȱ sameȱ yearȱ forȱ aȱ
significantȱ profit.ȱ Thus,ȱ whileȱ theȱ dataȱ indicatingȱ aȱ generalizedȱ
appreciationȱinȱpropertyȱbetweenȱ2002ȱandȱ2007ȱmayȱnotȱbyȱitselfȱproveȱanȱ
increaseȱ inȱvalueȱofȱ theȱspecificȱ landȱatȱ issue,ȱ theȱsubsequentȱsaleȱofȱthisȱ
landȱ forȱ aȱ significantlyȱ higherȱ priceȱ inȱ theȱ veryȱ sameȱ yearȱ certainlyȱ
suggestsȱ thatȱBestȱValueȱmayȱhaveȱpaidȱ lessȱ thanȱmarketȱvalueȱ forȱ thoseȱ
properties.ȱȱ ȱTheseȱfactsȱtogetherȱ(andȱwhenȱcombinedȱwithȱotherȱevidenceȱ
consideredȱ byȱMr.ȱ Stowe)ȱ doȱ provideȱ aȱ sufficientȱ andȱ reliableȱ basisȱ toȱ
supportȱMr.ȱStowe’sȱopinionsȱthatȱH&Sȱdepartedȱfromȱacceptedȱbusinessȱ
standardsȱwhenȱitȱtransferredȱassetsȱforȱlessȱthanȱfairȱmarketȱvalue.ȱȱ

ȱ
(Order,ȱJan.ȱ20,ȱ2012ȱ[ECFȱNo.ȱ282]ȱatȱ13Ȭ18)ȱ(emphasisȱadded).ȱ ȱ ȱ
ȱ
ȱ Thus,ȱ theȱCourtȱhasȱalreadyȱaddressedȱMr.ȱStowe’sȱqualificationsȱ toȱprovideȱaȱ

limitedȱopinionȱasȱtoȱtheȱappreciationȱ inȱ landȱvalues,ȱandȱDefendantsȱhaveȱnotȱshownȱ

thatȱ thisȱ findingȱ needsȱ toȱ beȱ reconsidered.ȱ ȱ However,ȱ theȱ Court’sȱ findingȱ onȱ theȱ
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reliabilityȱofȱtheseȱopinionsȱisȱanotherȱmatter.ȱ ȱUnfortunately,ȱatȱtheȱtimeȱofȱthisȱruling,ȱ

Mr.ȱ Stoweȱ hadȱ notȱ yetȱ beenȱ deposed,6 ȱ andȱ theȱ Courtȱ couldȱ onlyȱ trustȱ thatȱ thoseȱ

statementsȱ inȱ hisȱAffidavitȱwereȱ anȱ accurateȱ explanationȱ ofȱ theȱ sourcesȱ onȱwhichȱheȱ

relied.ȱ ȱ ThisȱCourt’sȱ trustȱwasȱ apparentlyȱmisplaced,ȱ andȱ thatȱportionȱ ofȱ theȱCourt’sȱ

OrderȱmustȱbeȱnowȱreȬvisited.ȱ ȱ ȱ

Indeed,ȱwhenȱspecificallyȱquestionedȱaboutȱParagraphȱ14ȱofȱhisȱAffidavitȱduringȱ

hisȱdeposition,ȱMr.ȱStoweȱcouldȱnotȱproduceȱanyȱofȱtheȱ“statementsȱkeptȱbyȱappraisers,ȱ

bankers,ȱ[and]ȱrealȱestateȱagents”ȱorȱanyȱ“publicȱrecordsȱofȱtheȱ[c]ountiesȱinȱwhichȱH&Sȱ

operated”ȱthatȱwereȱspecificallyȱmentionedȱinȱParagraphȱ14ȱofȱhisȱAffidavit.ȱ(SeeȱStoweȱ

Aff.ȱatȱ¶ȱ14;ȱStoweȱDep.ȱatȱ34Ȭ38).ȱ

Q:ȱ ȱ Paragraphȱ11ȱaskedȱyouȱ toȱbringȱhereȱ todayȱ theȱ ȬȬȱ theȱ statementsȱ
thatȱ ȬȬȱ copiesȱ ofȱ theȱ statementsȱ thatȱ youȱ saidȱ wereȱ keptȱ byȱ
appraisers,ȱ bankers,ȱ andȱ realȱ estateȱ agentsȱ thatȱ areȱ specificallyȱ
mentionedȱinȱParagraphȱ14ȱofȱyourȱaffidavit.ȱ ȱDoȱyouȱhaveȱthose?ȱ

ȱ
A:ȱ No,ȱIȱdonȇtȱhaveȱthose.ȱ
ȱ
Q:ȱ Allȱ right.ȱ ȱNow,ȱ theseȱ areȱ ȬȬȱ theseȱ areȱ thingsȱ thatȱ youȱ saidȱ youȱ

basedȱyourȱopinionsȱon.ȱSoȱwhereȱȬȬȱwhereȱareȱthoseȱstatements?ȱ ȱ
A:ȱ Well,ȱIȱjustȱȬȬȱitȇsȱnotȱinȱanythingȱIȱkept.ȱ ȱ Iȱjustȱreadȱvariousȱmarketȱ

lettersȱandȱsoȱonȱpreparedȱbyȱappraisers.ȱ ȱAndȱitȇsȱjustȱaȱmatterȱofȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱ

6ȱ Inȱ Juneȱofȱ2011,ȱDefendantsȱmovedȱ forȱanȱextensionȱofȱ timeȱ toȱdeposeȱMr.ȱStowe,ȱ suggestingȱ thatȱ itȱ
wouldȱ beȱbeneficialȱ toȱbothȱpartiesȱ forȱDefendantsȱ toȱdeposeȱMr.ȱStoweȱ afterȱ theȱCourtȱ ruledȱ onȱ theȱ
variousȱmotionsȱforȱsummaryȱjudgment.ȱ(Seeȱ“MotionȱtoȱExtendȱTimeȱtoȱDeposeȱPlaintiff’sȱExpertȱWitnessȱ
[ECFȱNo.ȱ187]).ȱ ȱ Plaintiffȱconsentedȱtoȱtheȱextensionȱofȱtime,ȱ(Pl.’sȱResponseȱ[ECFȱNo.ȱ189]ȱatȱ2),ȱandȱthisȱ
CourtȱgrantedȱtheȱMotionȱ(SeeȱOrder,ȱJunȱ20,ȱ2011).ȱ ȱ ȱ ȱ
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normalȱcourseȱofȱmyȱbusiness,ȱandȱIȱdidnȇtȱretainȱthose.ȱ ȱ SoȱIȱwasȱ
basingȱmyȱopinionȱonȱjustȱthatȱknowledgeȱIȱgainedȱbyȱreadingȱthoseȱ
kindȱofȱdocumentsȱduringȱthatȱperiodȱbetweenȱ2002ȱandȱ2007.ȱ

ȱ
Q:ȱ Well,ȱsoȱwhenȱyouȱ ȬȬȱwhenȱyouȱactuallyȱwroteȱyourȱAprilȱ1,ȱ2011,ȱ

affidavitȱandȱreport,ȱyouȱdidȱnotȱȬȬȱyouȱdidȱnotȱphysicallyȱhaveȱanyȱ
ofȱtheȱstatementsȱthatȱyouȱsaidȱyouȱwereȱbasingȱthisȱParagraphȱ14ȱ
on?ȱ ȱ

ȱ
A:ȱ Thatȇsȱcorrect.ȱButȱIȱ ȬȬȱthatȇsȱwhenȱweȱgotȱupȱtheȱ ȬȬȱtheȱdocumentsȱ

thatȱweȇveȱproducedȱjustȱonȱnationalȱtrendsȱofȱrealȱestateȱvalues.ȱ
ȱ
Q:ȱ SoȱifȱIȱunderstandȱwhatȱyou’reȱsaying,ȱoverȱtheȱperiodȱofȱ2002Ȭ2007,ȱ

youȱȬȬȬȱyouȱsayȱyouȱreadȱtheȱmaterialȱwrittenȱbyȱappraisers.ȱ
ȱ
A:ȱ Yes,ȱsir.ȱ
ȱ
Q:ȱ Andȱ thatȱyouȱwereȱbasingȱyourȱopinionsȱonȱ thoseȱ thingsȱ thatȱyouȱ

readȱbyȱappraisersȱduringȱthatȱperiodȱ?ȱ
ȱ
A:ȱ Appraisersȱandȱotherȱrealȱestateȱexperts,ȱnewsletters,ȱandȱsoȱon.ȱ
ȱ
Q:ȱ Areȱyouȱableȱtoȱnameȱanyȱofȱtheȱappraisersȱwhoseȱstatementsȱyou’reȱ

sayingȱyouȱreadȱbetweenȱ2002ȱandȱ2007ȱ?ȱ
ȱ
A:ȱ No,ȱIȱcan’tȱrecallȱthose.ȱ

ȱ
(StoweȱDep.ȱatȱ34Ȭ36).ȱ ȱ ȱ

Thus,ȱ contraryȱ toȱ theȱ Court’sȱ priorȱ assumptions,ȱ Mr.ȱ Stoweȱ didȱ notȱ relyȱ onȱ

specificȱ“statements”ȱofȱotherȱexperts.ȱ ȱ (Id.ȱatȱ34).ȱ ȱ Itȱ isȱalsoȱapparentȱ thatȱMr.ȱStoweȱ

didȱnotȱphysicallyȱresearchȱtheȱ“publicȱrecordsȱofȱtheȱ[c]ountiesȱinȱwhichȱH&Sȱoperated”ȱ

asȱtheȱCourtȱpresumed.ȱ ȱ ȱ
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Q:ȱ DoȱyouȱknowȱtheȱcountiesȱthatȱH&Sȱoperatedȱinȱ?ȱ
ȱ
A:ȱ NotȱȬȬȱno.ȱ
ȱ
Q:ȱ .ȱ.ȱ.ȱ[D]idȱyouȱbringȱwithȱyouȱhereȱtodayȱanyȱcopiesȱofȱpublicȱrecordsȱ

ofȱ–ȱthatȱyou’reȱtalkingȱaboutȱinȱthisȱsentence,ȱofȱcountiesȱinȱwhichȱ
H&Sȱoperatedȱ?ȱ

ȱ
A:ȱ No,ȱsir.ȱ
ȱ
Q:ȱ Allȱright.ȱ ȱWhenȱyouȱwroteȱyourȱAprilȱ1,ȱ2011,ȱaffidavitȱandȱreport,ȱ

didȱ youȱ haveȱ inȱ yourȱ possessionȱ anyȱ copiesȱ ofȱ publicȱ recordsȱ inȱ
countiesȱthatȱH&Sȱoperatedȱinȱ?ȱ

ȱ
A:ȱ No,ȱsir.ȱ
ȱ
Q:ȱ Allȱright.ȱ ȱDidȱyouȱever,ȱyourself,ȱvisitȱanyȱcountiesȱinȱwhichȱH&Sȱ

operatedȱforȱtheȱpurposeȱofȱcheckingȱcountyȱrecordsȱ?ȱ
ȱ
A:ȱ No.ȱ
ȱ
Q:ȱ Allȱright.ȱ ȱDidȱyouȱhireȱsomeoneȱelseȱtoȱdoȱthatȱ?ȱ
ȱ
A:ȱ No.ȱ
ȱ
Q:ȱ Areȱyouȱableȱ toȱ identify,ȱasȱyouȱ sitȱhereȱ today,ȱanyȱ singleȱpublicȱ

recordȱinȱanyȱcountyȱinȱwhichȱH&Sȱoperatedȱthatȱyouȱsayȱyouȱreliedȱ
onȱwhenȱyouȱmadeȱthisȱstatementȱ?ȱ

ȱ
A:ȱ No,ȱsir.ȱ

ȱ
(Id.ȱ37Ȭ38).ȱ
ȱ ȱ
ȱ Basedȱonȱthisȱtestimony,ȱDefendantsȱnowȱseekȱtoȱexcludeȱMr.ȱStowe’sȱopinionsȱinȱ

Paragraphsȱ14ȱandȱ16(A).ȱ ȱHowever,ȱtheȱtextȱcitedȱaboveȱwasȱnotȱtheȱextentȱofȱStowe’sȱ
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depositionȱ testimony.ȱ ȱ ThoughȱDefendantsȱ doȱ notȱ referenceȱ it,ȱMr.ȱ Stoweȱwasȱ laterȱ

questionedȱ aboutȱ theȱ statisticsȱ andȱ studiesȱ thatȱ heȱ didȱ consultȱ whenȱ formingȱ hisȱ

opinions.ȱ ȱ (SeeȱStoweȱDep.ȱatȱ146Ȭ154).ȱ ȱ ȱ

ItȱisȱentirelyȱunclearȱwhyȱitȱdidȱnotȱoccurȱtoȱMr.ȱStowe,ȱduringȱtheȱearlierȱportionȱ

ofȱhisȱdeposition,ȱtoȱmentionȱtheȱstudiesȱandȱstatisticsȱthatȱheȱpurportsȱtoȱhaveȱreliedȱonȱ

inȱreachingȱhisȱopinion,ȱbutȱheȱdidȱeventuallyȱmakeȱthemȱknownȱtoȱDefendants.ȱSeeȱid.ȱ

ThisȱisȱalsoȱreflectedȱinȱMr.ȱStowe’sȱSupplementalȱAffidavit:ȱ ȱ

Theȱ empiricalȱdataȱ referredȱ toȱ inȱ opinionȱ 14ȱ .ȱ .ȱ .ȱwasȱ basedȱ onȱ credibleȱ
studiesȱ andȱ statisticsȱwithȱ regardȱ toȱ valuationȱ ofȱ realȱ propertyȱ suchȱ asȱ
residential,ȱcommercialȱandȱforestȱlands,ȱbothȱonȱaȱNationalȱbasisȱandȱonȱaȱ
StateȬbyȬStateȱcomparativeȱbasisȱforȱperiodsȱofȱtimeȱandȱsubsequentȱtoȱtheȱ
transferȱofȱassetsȱbyȱH&S.ȱ.ȱ.ȱ.ȱ
ȱ
Defendantsȱquestionedȱmeȱatȱ lengthȱaboutȱ theȱdataȱwhichȱ Iȱ reliedȱonȱ inȱ
formingȱmyȱ opinionȱ 14ȱ thatȱ pricesȱ ofȱ landȱ hadȱ appreciatedȱ duringȱ theȱ
periodȱ 2002ȱ untilȱ Januaryȱ 2007.ȱ ȱ Basically,ȱ theȱ dataȱ areȱ variousȱ Federalȱ
GovernmentȱReportsȱwhichȱshowȱtheȱvaluesȱofȱvariousȱtypesȱofȱlandȱonȱaȱ
monthlyȱbasisȱbasedȱuponȱactualȱsalesȱrecordedȱinȱtheȱcountyȱcourthouses.ȱ ȱ
.ȱ .ȱ .ȱ ȱAsȱtoȱallȱtypesȱofȱ landȱthereȱ isȱaȱsubstantialȱappreciationȱduringȱtheȱ
periodȱ2002ȱtoȱJanuaryȱ2007.ȱ ȱ TheȱmaterialsȱIȱreliedȱonȱareȱtheȱkindȱwhichȱ
anȱappraiser,ȱbanker,ȱrealȱestateȱagent,ȱbusinessman,ȱorȱotherȱexpertȱinȱtheȱ
fieldȱwouldȱreasonablyȱrelyȱonȱ inȱ formingȱ theȱopinionȱofȱwhetherȱorȱnotȱ
propertyȱhadȱappreciatedȱoverȱaȱparticularȱperiod.ȱ
ȱ

(SeeȱSupp.ȱAff.ȱatȱ¶¶ȱ2ȱ&ȱ3).ȱ ȱ ȱ

Admittedly,ȱMr.ȱ Stowe’sȱ “Opinionȱ 14”ȱmakesȱ absolutelyȱ noȱ referenceȱ toȱ anyȱ

“study”ȱorȱ“statistics”;ȱnorȱdoesȱheȱlistȱtheseȱasȱmaterialsȱheȱreliedȱuponȱinȱreachingȱhisȱ
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opinions.ȱ ȱ (StoweȱAff.ȱatȱ¶¶ȱ13Ȭ14).ȱ ȱNonetheless,ȱStoweȱdidȱproduceȱandȱtestifyȱaboutȱ

theseȱdocumentsȱatȱhisȱdeposition,ȱandȱDefendantsȱhadȱaȱ fullȱandȱ fairȱopportunityȱ toȱ

crossȱexamineȱhimȱaboutȱthem.ȱ ȱ (SeeȱStoweȱDep.ȱatȱ146Ȭ154).ȱ ȱ ȱ

Amongȱ theȱ documentsȱ producedȱ wereȱ (1)ȱ copiesȱ ofȱ variousȱ federalȱ housingȱ

studiesȱwhichȱgiveȱaȱrecordȱofȱbothȱnationalȱandȱstateȬbyȬstateȱhousingȱpriceȱ indicesȱ–ȱ

i.e.,ȱmeasuringȱtheȱpriceȱchangeȱinȱsingleȱfamilyȱhomesȱeachȱquarter,ȱ(Id.ȱatȱ146Ȭ151;ȱEx.ȱ

10ȱ[ECFȱNo.ȱ316Ȭ1]ȱatȱ52Ȭ126);ȱ(2)ȱgraphsȱfromȱaȱpresentationȱconductedȱbyȱanȱeconomistȱ

atȱCoastalȱCarolinaȱUniversityȱ showingȱbothȱaȱnationalȱandȱeastȬcoastȱ“housingȱpriceȱ

index”ȱandȱanȱ“inflationȱadjustedȱU.S.ȱpriceȱ index,”ȱ(Id.ȱatȱ151;ȱEx.ȱ10ȱatȱp.127Ȭ142);ȱ(3)ȱ

pagesȱfromȱaȱ“computerȱblog”ȱdiscussingȱtheȱdeclineȱinȱtimberȱvaluesȱinȱ2009ȱ(Id.ȱatȱ152;ȱ

Ex.ȱ10ȱatȱ143Ȭ144);ȱ (4)ȱanȱ indexȱofȱcommercialȱrealȱestateȱpriceȱchangesȱ fromȱtheȱ“MITȱ

Centerȱ forȱ Realȱ Estate,”ȱ (Id.ȱ atȱ 152;ȱ Ex.ȱ 10ȱ atȱ 145);ȱ andȱ (5)ȱ aȱ reportsȱ onȱ farmȱ andȱ

pasturelandȱvaluesȱfromȱtheȱUnitedȱStatesȱDepartmentȱofȱAgricultureȱ(Id.ȱatȱ152;ȱEx.ȱ10ȱ

atȱ146Ȭ147).ȱ ȱ

Mr.ȱStoweȱdidȱnotȱmaintainȱaȱcopyȱtheȱoriginalȱdocumentsȱconsidered,ȱthoughȱheȱ

didȱ inȱ factȱpossessȱ themȱatȱ theȱ timeȱheȱ signedȱhisȱAffidavitȱ inȱAprilȱofȱ2011.ȱ ȱ (Id.ȱatȱ

150Ȭ51).ȱ ȱAccordingȱtoȱStowe,ȱheȱmadeȱhisȱinitialȱassumptionsȱaboutȱtheȱappreciationȱinȱ

realȱ estateȱ valueȱ basedȱ onȱ hisȱ ownȱ knowledgeȱ andȱ experienceȱ andȱ thenȱ foundȱ thisȱ

informationȱonȱtheȱcomputerȱ“toȱconfirmȱthatȱrealȱestateȱvaluesȱinȱgeneralȱwereȱheadedȱ
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up”ȱduringȱtheȱrelevantȱtimeȱperiod.ȱ ȱ (Id.ȱatȱ152;ȱseeȱalsoȱid.ȱatȱ149,ȱ151,ȱ153).ȱ ȱ ȱ

ThoughȱDefendantsȱtakeȱ issueȱwithȱtheȱ lateȱdisclosureȱofȱtheseȱsources,ȱtheyȱdoȱ

notȱ challengeȱwhetherȱ theseȱ areȱ theȱ typesȱ ofȱ thingsȱ thatȱ expertsȱ inȱMr.ȱ Stowe’sȱ fieldȱ

wouldȱgenerallyȱ relyȱupon.ȱ ȱ Fromȱhisȱ testimony,ȱ itȱ indeedȱappearsȱ thatȱ theseȱareȱ theȱ

veryȱ sameȱ thingsȱ thatȱMr.ȱStoweȱ“consultsȱ fromȱ timeȱ toȱ time”ȱandȱ triesȱ“toȱkeepȱupȱ

with”ȱ inȱ hisȱprofession.ȱ ȱ (Seeȱ id.ȱ atȱ 148;ȱ 152);ȱ seeȱ alsoȱRuleȱ 702,ȱ advisoryȱ committeeȱ

notesȱ (2000ȱamends.)ȱ (suggestingȱ thatȱcourtsȱconsiderȱwhetherȱ theȱexpertȱ“isȱbeingȱasȱ

carefulȱasȱheȱwouldȱbeȱ inȱhisȱ regularȱprofessionalȱwork.”).ȱ ȱ Itȱalsoȱappears,ȱ fromȱhisȱ

testimony,ȱthatȱMr.ȱStowe’sȱopinionȱwasȱnotȱdevelopedȱexpresslyȱforȱthisȱlitigation,ȱbutȱ

“naturally,ȱdirectlyȱoutȱofȱresearchȱheȱnormallyȱconductsȱindependentȱofȱthisȱcase.”ȱ ȱ Seeȱ

id.ȱ (suggestingȱ thatȱcourtsȱconsiderȱwhetherȱ researchȱwasȱ“conductedȱ independentȱofȱ

theȱ litigation”).ȱ ȱMoreover,ȱasȱdiscussedȱ inȱ theȱCourt’sȱpriorȱOrderȱonȱhisȱ testimony,ȱ

expertsȱinȱMr.ȱStowe’sȱfieldȱareȱknownȱtoȱreviewȱtheȱfinancialȱrecords,ȱrelevantȱbusinessȱ

environment,ȱandȱactionsȱofȱthoseȱinvolvedȱtoȱdetermineȱwhetherȱaȱbusinessȱtransactionȱ

isȱprudent,ȱ(Order,ȱJan.ȱ20,ȱ2012ȱatȱ13),ȱandȱtheȱstudiesȱonȱwhichȱheȱreliedȱdoȱinȱfactȱshowȱ

thatȱrealȱestateȱvaluesȱgenerallyȱappreciatedȱduringȱtheȱperiodȱfromȱ2002ȱtoȱ2007.ȱ ȱ ȱ

Basedȱuponȱ thisȱandȱotherȱconsiderationsȱpreviouslyȱdiscussed,ȱ theȱCourtȱ thusȱ

findsȱMr.ȱStowe’sȱopinionsȱtoȱbeȱsufficientlyȱreliableȱunderȱRuleȱ702.ȱ ȱ (SeeȱalsoȱOrder,ȱ

Jan.ȱ 20,ȱ 2012ȱ atȱ 13Ȭ18)ȱ (identifyingȱ additionalȱ reasonsȱ whyȱ Mr.ȱ Stowe’sȱ valuationȱ
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testimonyȱisȱsufficientlyȱreliable).ȱ

However,ȱasȱthisȱCourtȱpreviouslyȱexplained,ȱMr.ȱStowe’sȱabilityȱtoȱprovideȱanyȱ

opinionȱ asȱ toȱ realȱ estateȱ appreciationȱ inȱ thisȱ caseȱ isȱ limitedȱ toȱ thisȱ veryȱ generalȱ

proposition.ȱ ȱHeȱ isȱnotȱqualifiedȱ toȱestimateȱ theȱ fairȱmarketȱvalueȱofȱ realȱpropertyȱorȱ

profferȱanyȱanȱopinionȱthatȱtheȱspecificȱparcelsȱofȱlandȱownedȱbyȱH&Sȱinȱfactȱappreciatedȱ

inȱvalueȱduringȱ theȱperiodȱ fromȱ2002ȱ toȱ2007.ȱ ȱ Stowe’sȱvaluationȱ testimonyȱdoesȱnotȱ

evenȱneedȱ toȱbeȱ formedȱasȱanȱ“opinion”ȱonȱ theȱ factsȱofȱthisȱcase.ȱ ȱ Ruleȱ702ȱallowsȱanȱ

expertȱtoȱsimplyȱprovideȱinformationȱrelevantȱtoȱtheȱissuesȱinȱtheȱcaseȱ“leavingȱtheȱ[jury]ȱ

toȱapplyȱ [it]ȱtoȱ theȱ facts.”ȱFed.ȱR.ȱEvid.ȱ702,ȱadvisoryȱcommitteeȱnotesȱ(1972ȱproposedȱ

rules).ȱ ȱ Expertsȱ shouldȱ inȱ factȱ beȱ encouragedȱ toȱ testifyȱ inȱ nonȬopinionȱ formȱwhenȱ itȱ

appearsȱthatȱtheȱjuryȱcanȱdrawȱtheȱrequisiteȱinferenceȱthemselves.ȱId.ȱ

Inȱlightȱofȱtheȱcurrentȱeconomicȱclimateȱandȱrecentȱyearsȱofȱeconomicȱdecline,ȱtheȱ

CourtȱalsoȱfindsȱthatȱStowe’sȱlimitedȱtestimonyȱmayȱhelpȱtheȱjuryȱdecideȱaȱfactȱinȱissue.ȱ

SeeȱFed.ȱR.ȱ702(a).ȱ ȱ TheȱevidenceȱinȱthisȱcaseȱisȱexpectedȱtoȱshowȱthatȱH&Sȱsoldȱlandȱlotsȱ

forȱaȱfractionȱofȱtheȱcostȱitȱpaidȱforȱthemȱfewȱyearsȱearlier.ȱ ȱ SteveȱSinclairȱtestifiedȱthatȱ

landȱ lotsȱpurchasedȱ byȱH&Sȱ atȱ $ȱ 13,079.00,ȱ$ȱ 13,210.00,ȱ andȱ $ȱ 13,111.00ȱwereȱ soldȱ atȱ

auctionȱtoȱanotherȱHortonȱcompanyȱforȱ$6,600.00ȱeach,ȱaȱpriceȱapproximatelyȱ50%ȱofȱthatȱ

paidȱbyȱH&S.ȱ (SinclairȱDep.ȱOct.ȱ20,ȱ2009ȱ [Doc.ȱ40]ȱatȱ127).ȱ ȱ Thus,ȱ testimonyȱ thatȱrealȱ

estateȱ valuesȱhadȱnotȱ yetȱ begunȱ theirȱ sharpȱdeclineȱ andȱ thatȱ landȱwasȱ stillȱ generallyȱ
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appreciatingȱ inȱvalueȱduringȱ theȱ relevantȱ timeȱperiodȱmayȱassistȱ theȱ juryȱ inȱdecidingȱ

whetherȱthoseȱlotsȱwereȱinȱfactȱsoldȱforȱlessȱthanȱaȱreasonablyȱequivalentȱvalue.ȱ ȱ ȱ

Certainly,ȱMr.ȱ Stowe’sȱ lackȱ ofȱ informationȱ aboutȱ statisticsȱorȱ studiesȱ involvingȱ

mobileȱhomeȱsubdivisionsȱandȱtheȱabsenceȱofȱevidenceȱofȱtheȱactualȱfairȱmarketȱvalueȱofȱ

theseȱ lotsȱ atȱ theȱ timeȱ ofȱ transferȱ isȱ somethingȱ theȱ juryȱ mayȱ alsoȱ consider.ȱ ȱ Againȱ

however,ȱthisȱisȱaȱmatterȱmoreȱappropriatelyȱraisedȱonȱcrossȱexaminationȱandȱrebuttedȱ

throughȱtheȱpresentationȱofȱcontraryȱevidence,ȱasȱitȱgoesȱtoȱtheȱweightȱofȱtheȱevidence,ȱ

notȱitsȱadmissibility.ȱSeeȱDaubert,ȱ509ȱU.S.ȱatȱ596.ȱ ȱMr.ȱStoweȱwillȱthusȱbeȱpermittedȱtoȱ

giveȱhisȱopinionȱ inȱParagraphȱ14ȱthatȱrealȱestateȱvaluesȱgenerallyȱappreciatedȱbetweenȱ

2002ȱandȱ2007.ȱ

CONCLUSIONȱ

Forȱ theȱ aforementionedȱ reasons,ȱ Defendants’ȱ Motionsȱ inȱ Limineȱ toȱ Excludeȱ

Opinionsȱ offeredȱ byȱ Plaintiff’sȱ Expert,ȱ Haroldȱ Stoweȱ [ECFȱ No.ȱ 317ȱ &ȱ 320]ȱ areȱ

GRANTEDȱ inȱpartȱandȱDENIEDȱ inȱpart.ȱ ȱDefendants’ȱMotionȱ toȱStrikeȱMr.ȱStowe’sȱ

SupplementalȱAffidavitȱ[ECFȱNo.ȱ326]ȱisȱDENIED.ȱ ȱ ȱ

SOȱORDEREDȱthisȱ7thȱdayȱofȱAugustȱ2012.ȱ

S/ȱ ȱC.ȱAshleyȱRoyalȱ
C.ȱASHLEYȱROYAL,ȱJUDGEȱ
UNITEDȱSTATESȱDISTRICTȱCOURTȱ

jlrȱ


