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ȱ

ȱ INȱTHEȱUNITEDȱSTATESȱDISTRICTȱCOURTȱFORȱTHEȱ
ȱ MIDDLEȱDISTRICTȱOFȱGEORGIAȱ
ȱ MACONȱDIVISIONȱ
ȱ

FARADAYȱCAPITALȱLIMITED,ȱ :ȱ
:ȱ

Plaintiff/CounterȱDefendant,ȱ :ȱ
:ȱ

v.ȱ ȱ ȱ ȱ ȱ :ȱ ȱ ȱ
:ȱ No.ȱ5:10ȬCVȬ278ȱ(CAR)ȱ

325ȱGOODRICHȱAVENUE,ȱLLC,ȱȱ :ȱ
:ȱ ȱ

Defendant/CounterȱClaimant/ȱ :ȱ
ThirdȬPartyȱPlaintiff,ȱȱ ȱ :ȱ

:ȱ
v.ȱ ȱ ȱ ȱ ȱ :ȱ ȱ ȱ

:ȱ ȱ
BB&TȱINSURANCEȱSERVICES,ȱINC.,ȱ :ȱ
d/b/aȱDEJARNETTEȱ&ȱPAUL,ȱ ȱ :ȱ ȱ

:ȱ
ThirdȬPartyȱDefendant/Counterȱ :ȱ
Claimant,ȱ :ȱ
ȱ :ȱ
v.ȱ :ȱ

ȱ ȱ ȱ ȱ ȱ ȱ :ȱ
CRCȱINSURANCEȱSERVICES,ȱINC.,ȱ :ȱ
ȱ ThirdȬPartyȱDefendant.ȱ ȱ :ȱ
___________________________________ȱȱ:ȱ

ȱ
ORDERȱONȱTHIRDȬPARTYȱDEFENDANTS’ȱȱ
MOTIONSȱFORȱSUMMARYȱJUDGMENTȱ

ȱ
Beforeȱ theȱCourtȱ areȱ ThirdȬPartyȱDefendants’,ȱ BB&Tȱ Insuranceȱ Services,ȱ Inc.ȱ

d/b/a/ȱDeJarnetteȱ&ȱPaulȱ(“BB&T”)ȱandȱCRCȱInsuranceȱServicesȱInc.ȱ(“CRC”),ȱMotionsȱ
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ȱ

forȱSummaryȱ Judgmentȱ [Docs.ȱ125,ȱ126].ȱ ȱ Inȱ theirȱMotions,ȱBB&TȱandȱCRCȱ requestȱ

judgmentȱasȱaȱmatterȱofȱ lawȱasȱ toȱThirdȬPartyȱPlaintiffȱ325ȱGoodrichȱAvenue,ȱLLC’sȱ

(“Goodrich”)ȱ claimsȱ ofȱ fraudȱ andȱ breachȱ ofȱ contractȱ underȱVirginiaȱ law,ȱ or,ȱ inȱ theȱ

alternative,ȱnegligentȱprocurementȱunderȱGeorgiaȱlaw.ȱȱAfterȱconsideringȱtheȱfactsȱandȱ

relevantȱlaw,ȱtheȱCourtȱconcludesȱthatȱsummaryȱjudgmentȱasȱaȱmatterȱofȱlawȱisȱdueȱtoȱ

beȱ grantedȱ toȱ bothȱ BB&Tȱ andȱ CRC.ȱ ȱ Accordingly,ȱ BB&T’sȱ Motionȱ forȱ Summaryȱ

Judgmentȱ [Doc.ȱ 125]ȱ andȱ CRC’sȱ Motionȱ forȱ Summaryȱ Judgmentȱ [Doc.ȱ 126]ȱ areȱ

GRANTED.ȱȱȱȱ

BACKGROUNDȱ

Theȱ instantȱactionȱarisesȱ fromȱPlaintiffȱFaradayȱCapitalȱLimited’sȱ (“Faraday”)ȱ

requestȱ forȱ aȱ declaratoryȱ judgmentȱ asȱ toȱ itsȱ rights,ȱ obligations,ȱ andȱ dutiesȱ underȱ aȱ

commercialȱpropertyȱinsuranceȱpolicyȱ(theȱ“Policy”)ȱissuedȱtoȱGoodrich.ȱȱInȱaȱpreviousȱ

summaryȱ judgmentȱ Order,ȱ theȱ Courtȱ concludedȱ thatȱ theȱ Policyȱ didȱ notȱ provideȱ

coverageȱforȱanyȱallegedȱlossȱorȱdamageȱasȱaȱresultȱofȱsprinklerȱleakageȱthatȱoccurredȱ

onȱOctoberȱ8,ȱ2008ȱ (theȱ“Incident”).ȱ ȱ [Doc.ȱ176].ȱ ȱThus,ȱbecauseȱ theȱCourtȱconcludedȱ
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thatȱ theȱPolicyȱprovidedȱnoȱ coverageȱ forȱGoodrich’sȱallegedȱ loss,ȱpresentlyȱatȱ issueȱ

beforeȱtheȱCourtȱisȱwhetherȱBB&TȱandȱCRCȱareȱliableȱforȱprocuringȱtheȱPolicy.1ȱȱȱȱ

325ȱ GoodrichȱAvenue,ȱ LLC,ȱ isȱ aȱ Georgiaȱ companyȱ formedȱ byȱ Virginiaȱ andȱ

Marylandȱ basedȱ investors,ȱMatthewȱAppelget,ȱGregȱ Rochlin,ȱ andȱ Justinȱ French,ȱ toȱ

purchaseȱ aȱ formerȱ B.F.ȱ Goodrichȱ tireȱ cordȱ manufacturingȱ facilityȱ locatedȱ atȱ 325ȱ

Goodrichȱ Avenueȱ inȱ Thomaston,ȱ Georgiaȱ (theȱ “Property”).ȱ ȱ Theȱ Property,ȱ knownȱ

locallyȱasȱMarthaȱMills,ȱconsistsȱofȱelevenȱbuildings,ȱ including,ȱmostȱrelevantly,ȱ twoȱ

oldȱwarehousesȱ (“BuildingsȱAȱ andȱ B”)ȱ thatȱ sustainedȱ allegedȱwaterȱ damageȱ inȱ theȱ

Incident.ȱ ȱ Goodrichȱ boughtȱ theȱ Propertyȱ intendingȱ toȱ renovateȱ theȱ buildings,ȱ orȱ

harvest,ȱresell,ȱandȱrehabilitateȱsomeȱofȱtheȱantiqueȱhardwoodȱfloors.ȱȱȱ

BB&Tȱ isȱ anȱ insuranceȱ agencyȱ locatedȱ inȱ Richmond,ȱ Virginia,ȱ andȱ CRCȱ isȱ aȱ

wholesaleȱ surplusȱ linesȱ insuranceȱ brokerȱ withȱ officesȱ inȱ Birmingham,ȱ Alabama.ȱȱ

BB&T,ȱ asȱ agentȱ orȱ brokerȱ toȱ insuranceȱ applicantsȱ forȱ hardȬtoȬplaceȱ businessesȱ likeȱ

Goodrich,ȱ retainsȱ CRCȱ toȱ accessȱ certainȱ insuranceȱ carriersȱ likeȱ Faraday.ȱ ȱ CRCȱ isȱ

Faraday’sȱagentȱandȱhasȱbindingȱauthorityȱtoȱcommitȱFaradayȱtoȱissueȱaȱpolicy.ȱȱBB&Tȱ

wasȱGoodrich’sȱofficialȱinsuranceȱagentȱofȱrecord.ȱ

Goodrich’sȱQuestȱforȱInsuranceȱCoverageȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱ
1ȱSeeȱtheȱCourt’sȱOrderȱonȱParties’ȱCrossȬMotionsȱforȱSummaryȱJudgmentȱforȱadditionalȱfactsȱ

regardingȱtheȱtermsȱandȱconditionsȱofȱtheȱPolicyȱandȱtheȱCourt’sȱinterpretationȱofȱtheȱPolicy.ȱȱ[Doc.ȱ176].ȱȱȱ
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ȱ Inȱ Juneȱ 2008,ȱGoodrichȱ purchasedȱ theȱ Propertyȱ forȱ $1ȱmillion.ȱ ȱ Immediatelyȱ

thereafter,ȱ Frenchȱ andȱ Appelget,ȱ bothȱ principalsȱ ofȱ Goodrich,ȱ soughtȱ toȱ procureȱ

insuranceȱ forȱ theȱ Propertyȱ throughȱ variousȱ insuranceȱ brokers.ȱ ȱ Goodrichȱ soughtȱ

insuranceȱ largelyȱ toȱ protectȱ theȱ Property’sȱ salvageableȱ woodȱ forȱ aȱ reasonableȱ

premiumȱwithȱaȱtotalȱinsuredȱvalueȱ(“TIV”)ȱbetweenȱ$6ȱmillionȱandȱ$10ȱmillion.ȱȱThisȱ

endeavor,ȱ however,ȱ provedȱ toȱ beȱ difficultȱ becauseȱ theȱ insuranceȱ companiesȱ thatȱ

GoodrichȱapproachedȱvaluedȱtheȱPropertyȱatȱapproximatelyȱ$40ȱmillion.ȱȱȱ

ȱ FrenchȱspokeȱwithȱBB&TȱbrokerȱJayȱPaulȱseveralȱtimesȱthroughoutȱtheȱsummerȱ

aboutȱ obtainingȱ insuranceȱ coverageȱ forȱ theȱ Property.ȱ ȱ Duringȱ theseȱ conversationsȱ

Frenchȱwasȱ“brutallyȱhonest”ȱaboutȱwantingȱ“atȱleastȱ$6ȱmillion”ȱinȱcoverage.ȱȱFrenchȱ

Dep.ȱ 83:8Ȭ16.ȱ ȱOnȱ Julyȱ 28,ȱ 2008,ȱLaurenȱDavis,ȱ aȱ consultingȱ associateȱ forȱ French,ȱ eȬ

mailedȱPaulȱaȱdocumentȱcontainingȱ informationȱaboutȱeachȱbuildingȱonȱtheȱPropertyȱ

andȱremindedȱhimȱthatȱFrenchȱwantedȱtheȱentireȱpropertyȱ“valuedȱbetweenȱ6ȱandȱ10ȱ

millionȱdollars.”2ȱȱ[Doc.ȱ125Ȭ7].ȱȱȱ

Inȱaȱ lengthyȱresponse,ȱPaulȱaskedȱDavisȱspecificȱquestionsȱaboutȱtheȱProperty,ȱ

includingȱwhatȱtheȱtotalȱacreageȱwas,ȱwhetherȱthereȱwereȱsprinklersȱinȱtheȱbuildings,ȱ

andȱwhatȱFrench’sȱeventualȱplansȱforȱrenovationȱwere.ȱȱCalculatingȱthatȱtheȱProperty’sȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱ
2ȱDavisȱhadȱaccessȱtoȱFrench’sȱeȬmailȱaccountȱandȱoftenȱwroteȱeȬmailsȱonȱbehalfȱofȱFrench.ȱȱThisȱ

specificȱeȬmailȱcorrespondence,ȱhowever,ȱwasȱfromȱherȱaccount.ȱȱȱ
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valueȱperȱsquareȱfootȱtotaledȱoverȱ$50ȱmillion,ȱPaulȱexpressedȱconcernȱaboutȱtheȱwideȱ

“spreadȱ inȱ value”ȱ ofȱ theȱ Property’sȱworthȱ andȱwonderedȱ “howȱ toȱ justifyȱ [thisȱTIVȱ

discrepancy]ȱ toȱ anyȱ insuranceȱ company.”ȱ ȱ Id.ȱ ȱ Paulȱ alsoȱ explainedȱ thatȱ insuranceȱ

couldȱ beȱprovidedȱ inȱ oneȱ ofȱ threeȱways:ȱActualȱCashȱValueȱ (“ACV”),ȱReplacementȱ

Cost,ȱandȱAgreedȱAmount.ȱȱHeȱnotedȱthatȱreplacementȱcostȱwouldȱlikelyȱ“beȱtheȱmostȱ

expensiveȱasȱtheȱbuildingsȱinȱquestionȱwouldȱprobablyȱnotȱbeȱconstructedȱofȱlikeȱkindȱ

andȱ qualityȱ ifȱ destroyed”ȱ andȱ thatȱACVȱ “wouldȱ payȱ theȱ fairȱmarketȱ valueȱ ofȱ theȱ

propertyȱinȱtheȱeventȱofȱaȱloss.”ȱȱId.ȱȱPaulȱalsoȱnotedȱthatȱinȱtheȱeventȱofȱaȱpartialȱlossȱ

inȱaȱbuilding,ȱACVȱmayȱ“notȱpayȱtoȱbringȱtheȱbuildingȱbackȱtoȱlikeȱkindȱandȱquality.”ȱȱ

Id.ȱȱȱ

Frenchȱ interpretedȱPaul’sȱ response,ȱ especiallyȱhisȱ calculation,ȱ toȱ indicateȱ thatȱ

Paulȱhadȱnotȱunderstoodȱtheȱtypeȱofȱinsuranceȱcoverageȱheȱwanted.ȱȱFrenchȱremindedȱ

Paulȱthatȱheȱdidȱnotȱwantȱreplacementȱcoverage,ȱbutȱinsteadȱheȱwantedȱsomethingȱtoȱ

“coverȱtheȱmaterials,”ȱpresumablyȱmeaningȱtheȱhardwoodȱfloors.3ȱȱFrenchȱDep.ȱ246:21.ȱȱȱȱ

ApplicationȱforȱInsuranceȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱ
3ȱ Frenchȱ usesȱ theȱ phraseȱ “coverȱ theȱ materials”ȱ andȱ “coverȱ theȱ lossȱ ofȱ theȱ wood”ȱ

interchangeably.ȱȱCompareȱFrenchȱDep.ȱ246:21ȱ(“Iȱwantȱsomethingȱtoȱcoverȱtheȱmaterials,”)ȱwithȱId.ȱatȱ
236:18ȱ(“Iȱwantedȱinsuranceȱthatȱwouldȱcoverȱtheȱlossȱofȱtheȱwood”).ȱ ȱDespiteȱthisȱarguablyȱconfusingȱ
terminology,ȱtheȱCourtȱwillȱacceptȱFrench’sȱfluidȱuseȱofȱ“materials”ȱtoȱreferȱtoȱtheȱ“wood.”ȱ
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ȱ Onȱ behalfȱ ofȱ Goodrich,ȱ Paulȱ prepared,ȱ signed,ȱ andȱ submittedȱ anȱ Insuranceȱ

Applicationȱ (theȱ “Application”)ȱ toȱ variousȱ insuranceȱ brokersȱ onȱAugustȱ 14.ȱ ȱ Paulȱ

statedȱthatȱheȱwasȱseekingȱcoverageȱagainstȱ“special”ȱcausesȱofȱ lossȱ inȱtheȱamountȱofȱ

$6ȱmillion.ȱ ȱ [Doc.ȱ125Ȭ10].ȱ ȱPaul,ȱhowever,ȱdidȱnotȱ specificallyȱ listȱanyȱofȱ theȱ specialȱ

causesȱofȱloss.ȱȱHeȱalsoȱattachedȱtheȱfollowingȱdocumentsȱtoȱtheȱApplication:ȱaȱsketchȱ

ofȱ theȱbuildings,ȱaȱdocumentȱ thatȱcontainedȱ informationȱaboutȱeachȱbuilding,ȱandȱaȱ

narrativeȱaboutȱGoodrichȱandȱitsȱplansȱforȱtheȱProperty.ȱȱTheseȱdocumentsȱwereȱeitherȱ

preparedȱbyȱFrenchȱorȱwereȱpreparedȱatȱhisȱdirection.ȱ ȱReadingȱ theȱ factsȱ inȱ theȱ lightȱ

mostȱfavorableȱtoȱGoodrich,ȱhowever,ȱGoodrichȱneitherȱreviewedȱtheȱApplicationȱthatȱ

PaulȱpreparedȱnorȱknewȱthatȱtheȱdocumentsȱFrenchȱhadȱpreparedȱwereȱattached.ȱȱ

CRC’sȱUnderwriting,ȱNegotiations,ȱandȱBindingȱ

ByȱtheȱbeginningȱofȱSeptember,ȱBB&Tȱstillȱhadȱnotȱobtainedȱanȱinsuranceȱquote,ȱ

andȱGoodrichȱwasȱ“gettingȱaȱ littleȱantsy.”ȱ ȱ [Doc.ȱ125Ȭ17].ȱ ȱOnȱSeptemberȱ5,ȱDeborahȱ

Isbell,ȱanotherȱBB&Tȱbroker,ȱsentȱaȱcopyȱofȱtheȱApplicationȱandȱattachedȱdocumentsȱtoȱ

CRCȱ requestingȱ anȱ insuranceȱ quote.ȱ ȱ Isbellȱ informedȱ CRCȱ thatȱ “today’sȱ [her]ȱ lastȱ

chance”ȱ toȱbindȱ coverageȱ forȱGoodrichȱandȱ thatȱ sheȱneededȱ toȱ“presentȱanȱofferȱ [toȱ

Goodrich]ȱtoday….”ȱȱId.ȱȱThereȱisȱnoȱindicationȱinȱtheȱrecordȱthatȱIsbellȱwasȱawareȱofȱ

anythingȱuniqueȱorȱspecialȱaboutȱGoodrich’sȱrequestedȱcoverage.ȱ
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ȱ TheȱApplicationȱwasȱ reviewedȱ byȱCRCȱ employeesȱMasonȱ Johnsonȱ andȱLucyȱ

Dingledyȱwhoȱ hadȱ bindingȱ authorityȱ fromȱ Faraday.ȱ ȱ Althoughȱ CRCȱwasȱ initiallyȱ

unsureȱaboutȱtheȱdetailsȱofȱtheȱProperty,ȱitȱeventuallyȱlearnedȱthatȱtheȱPropertyȱwasȱ“aȱ

groupȱ ofȱ vacantȱ buildingsȱ thatȱ [were]ȱ beingȱ refurbishedȱ…ȱ [andȱ hadȱ a]ȱ $6MȱTIV.”ȱȱ

[Doc.ȱ125Ȭ17,ȱp.ȱ2Ȭ3].ȱȱȱ

Onȱ Septemberȱ 8,ȱ CRCȱ hadȱ anȱ indicationȱ ofȱ coverage.ȱ ȱ Thatȱmorning,ȱ CRCȱ

Propertyȱ Brokerȱ Treyȱ Nelsonȱ informedȱ Isbellȱ ofȱ itsȱ indicationȱ andȱ inquiredȱ intoȱ

whetherȱ theȱbuildingsȱwereȱ“sprinklered”ȱ soȱ thatȱ itȱcouldȱ“firmȱupȱaȱquote.”ȱ ȱ [Doc.ȱ

125Ȭ21].ȱ ȱ Isbellȱ forwardedȱNelson’sȱ indicationȱ toȱPaulȱandȱalsoȱeȬmailedȱFrenchȱandȱ

Davisȱtheȱ“GREATȱnews”ȱthatȱCRCȱhadȱprovidedȱanȱindicationȱofȱcoverageȱforȱBasicȱ

PerilsȱandȱACV.ȱȱ[Doc.ȱ125Ȭ22]ȱ(emphasisȱinȱoriginal).ȱȱInȱherȱeȬmail,ȱsheȱexplainedȱthatȱ

“basicȱ perils”ȱ coverageȱ includedȱ coverageȱ for:ȱ “Fire,ȱ Lightening,ȱ Explosion,ȱ

Windstorm,ȱ Hail,ȱ Smoke,ȱ Aircraft,ȱ Vehicles,ȱ Riot,ȱ Civilȱ Commotion,ȱ Vandalism,ȱ

Sprinklerȱ Leakage,ȱ SinkholeȱCollapseȱ andȱ VolcanicȱAction.”ȱ ȱ Id.ȱ ȱ Sheȱ alsoȱ relayedȱ

Nelson’sȱquestionȱaboutȱtheȱsprinklers.ȱ

Davis,ȱonȱbehalfȱofȱFrench,ȱquicklyȱ respondedȱ toȱ Isbell’sȱeȬmail,ȱagreeingȱ thatȱ

CRC’sȱ indicationȱ wasȱ “greatȱ news.”ȱ ȱ [Doc.ȱ 125Ȭ23].ȱ ȱ Sheȱ alsoȱ requestedȱ aȱ listȱ ofȱ

exclusionsȱandȱinformedȱIsbellȱthatȱGoodrichȱ“wouldȱotherwiseȱlikeȱtoȱmoveȱtowardsȱ
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binding.”ȱȱId.ȱȱInȱresponseȱtoȱNelson’sȱquestionȱaboutȱtheȱsprinklers,ȱDavisȱstatedȱthatȱ

“theȱbuildingsȱhaveȱsprinklersȱbutȱtheyȱareȱnotȱturnedȱon.”ȱȱId.ȱȱȱ

Thatȱ afternoon,ȱ Paulȱ alsoȱ eȬmailedȱ Frenchȱ andȱDavisȱ toȱ furtherȱ explainȱ theȱ

indicationȱofȱcoverageȱprovidedȱbyȱCRC.ȱ ȱPaulȱexplainedȱ thatȱbasicȱcoverageȱmeantȱ

“thatȱ theȱonlyȱ thingsȱcoveredȱareȱ thatȱwhichȱareȱ listedȱonȱ theȱpolicy.”ȱ ȱ Id.ȱ ȱPerhapsȱ

answeringȱDavis’ȱearlierȱquestionȱtoȱIsbellȱaboutȱexclusions,ȱheȱdistinguishedȱspecialȱ

coverageȱfromȱbasicȱcoverageȱbyȱexplainingȱthatȱtheȱformerȱ“coversȱeverythingȱexceptȱ

whatȱ isȱ specificallyȱ excluded.”ȱ ȱ Id.ȱ ȱ Paulȱ furtherȱ notedȱ thatȱ heȱ understoodȱ Frenchȱ

wantedȱ“bareȱbonesȱcoverageȱtoȱprotectȱtheȱpropertyȱfromȱobviousȱperils”ȱuntilȱFrenchȱ

“determinedȱwhichȱpropertiesȱ toȱ razeȱ andȱwhichȱ toȱ keepȱ andȱ renovate.”ȱ ȱ Id.ȱ ȱThatȱ

evening,ȱ Frenchȱ respondedȱ toȱ Paul’sȱ eȬmailȱ andȱ stated,ȱ “Jay,ȱ Thisȱ isȱ goodȱ news.ȱȱ

Matthewȱandȱ Iȱwouldȱ likeȱ toȱbindȱ theȱproperty.ȱ ȱWeȱ shouldȱdiscussȱ inȱdetailȱwhichȱ

propertiesȱareȱ inȱfinishedȱconditionȱandȱhaveȱaȱhigherȱperȱsquareȱfootȱvalue.”ȱ ȱ[Doc.ȱ

125Ȭ25].ȱȱ

Theȱ nextȱ dayȱ onȱ Septemberȱ 9,ȱ Paulȱ notifiedȱ Frenchȱ thatȱ theȱ premiumsȱ hadȱ

adjustedȱupwardsȱbecauseȱnoneȱofȱ theȱ sprinklersȱonȱ theȱPropertyȱwereȱoperational.ȱȱ

Paulȱ forwardedȱ CRC’sȱ twoȱ quoteȱ options:ȱ (1)ȱ $39,660ȱ premiumȱ withȱ aȱ $10,000ȱ

deductible,ȱ$6,000,000ȱ limit;ȱorȱ(2)ȱ$35,660ȱpremium,ȱwithȱaȱ$25,000ȱdeductible.ȱ ȱBothȱ
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optionsȱincludedȱACVȱandȱBasicȱCoverage.ȱȱOnȱSeptemberȱ16,ȱDavisȱinstructedȱIsbellȱ

thatȱ Frenchȱ wouldȱ likeȱ toȱ goȱ withȱ theȱ secondȱ option:ȱ $35,660ȱ premium,ȱ $25,000ȱ

deductible,ȱACV,ȱBasicȱPerilsȱCoverage.ȱ ȱThatȱday,ȱpursuantȱ toȱGoodrich’sȱ request,ȱ

coverageȱwasȱbound.ȱȱItȱisȱundisputedȱthatȱtheȱPolicyȱwasȱformedȱinȱVirginia.ȱ

Onȱ summaryȱ judgment,ȱ Goodrichȱ allegesȱ thatȱ BB&Tȱ neverȱ providedȱ theȱ

quotation,ȱ theȱconfirmation,ȱorȱ theȱPolicyȱbeforeȱ theȱ Incident.ȱ ȱGoodrichȱalsoȱassertsȱ

thatȱ theȱ Quotationȱ Confirmationȱ issuedȱ byȱ CRCȱ onȱ Septemberȱ 8ȱ statedȱ thatȱ theȱ

buildingsȱwereȱvacant,ȱwarrantedȱtheȱPropertyȱwasȱ“40%ȱoccupied,”ȱandȱincludedȱanȱ

80%ȱcoȬinsuranceȱprovision.ȱȱ[Doc.ȱ125Ȭ24].ȱȱHowever,ȱonȱSeptemberȱ17,ȱCRCȱissuedȱaȱ

Confirmationȱ ofȱCoverageȱBoundȱ thatȱnotedȱ theȱ buildingsȱwereȱ vacant,ȱ butȱneitherȱ

includedȱtheȱ40%ȱoccupancyȱwarrantyȱnorȱ80%ȱcoȬinsuranceȱprovision.ȱȱ[Doc.ȱ143Ȭ19].ȱȱ

GoodrichȱmaintainsȱthatȱtheȱPolicyȱwasȱ“createdȱandȱprovidedȱonlyȱafterȱtheȱOctoberȱ

8,ȱ 2008,ȱ lossȱ hadȱ beenȱ reported,ȱ andȱ theȱ 40%ȱ occupancyȱ warrantyȱ andȱ 80%ȱ coȬ

insuranceȱprovisionȱmiraculouslyȱreappeared,ȱagainȱafterȱtheȱ loss.”ȱ ȱ[Doc.ȱ143,ȱp.ȱ12]ȱ

(emphasisȱinȱoriginal).4ȱ

ProceduralȱHistoryȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱ
4ȱTheseȱallegations,ȱhowever,ȱproveȱ toȱbeȱ largelyȱ irrelevantȱ inȱ lightȱofȱ theȱCourt’sȱconclusionȱ

thatȱ thereȱwasȱ noȱmeetingȱ ofȱ theȱmindsȱ betweenȱ BB&Tȱ andȱGoodrichȱwithȱ respectȱ toȱ theȱ typeȱ ofȱ
insuranceȱcoverage.ȱ
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ȱ Faradayȱ filedȱaȱComplaintȱ forȱDeclaratoryȱReliefȱagainstȱGoodrichȱonȱ Julyȱ27,ȱ

2010,ȱ requestingȱ aȱ determinationȱ asȱ toȱ itsȱ rights,ȱ duties,ȱ andȱ obligationsȱ underȱ theȱ

Policy.ȱȱInȱadditionȱtoȱansweringȱandȱallegingȱcounterclaims,ȱGoodrichȱpromptlyȱfiledȱ

aȱThirdȬPartyȱComplaintȱagainstȱBB&TȱandȱCRC5ȱforȱ1)ȱfraud;ȱ2)ȱbreachȱofȱcontract,ȱifȱ

Virginiaȱ lawȱapplies,ȱor,ȱalternatively,ȱ ifȱGeorgiaȱ lawȱapplies,ȱnegligentȱprocurement;ȱ

3)ȱpunitiveȱdamages;ȱ andȱ 4)ȱ attorney’sȱ fees.ȱ ȱWithȱ theȱCourt’sȱpermission,ȱ Faradayȱ

subsequentlyȱ amendedȱ itsȱ Complaintȱ andȱ allegedȱ aȱ claimȱ forȱ indemnityȱ and/orȱ

contributionȱagainstȱBB&TȱinȱtheȱeventȱthatȱitȱwasȱliableȱforȱGoodrich’sȱallegedȱloss.ȱȱ

ȱ Inȱ aȱ previousȱ Order,ȱ theȱ Courtȱ grantedȱ Faraday’sȱ Motionȱ forȱ Summaryȱ

Judgment.ȱ ȱ Specifically,ȱ theȱCourtȱ foundȱ thatȱ theȱPolicy’sȱVacancyȱPermitȱ excludedȱ

sprinklerȱ leakageȱ coverageȱ fromȱ allȱ buildingsȱ andȱ allȱ premisesȱ onȱ theȱ Property,ȱ

regardlessȱ ofȱ vacancy.ȱ ȱ Theȱ Courtȱ accordinglyȱ dismissedȱ Faraday’sȱ claimsȱ againstȱ

BB&Tȱ andȱ deniedȱ asȱ mootȱ BB&T’sȱ pendingȱ summaryȱ judgmentȱ motionȱ againstȱ

Faraday,ȱasȱwellȱasȱGoodrich’sȱandȱFaraday’sȱMotionsȱ toȱExcludeȱExpertȱTestimony.ȱȱ

Consequently,ȱBB&TȱandȱCRC’sȱMotionsȱregardingȱGoodrich’sȱthirdȬpartyȱclaimsȱareȱ

ripeȱforȱconsideration.ȱȱȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱ
5ȱ Goodrichȱ alsoȱ filedȱ claimsȱ againstȱ Southwestȱ Waterȱ Companyȱ (“SWWC”).ȱ ȱ However,ȱ

pursuantȱtoȱaȱConsentȱOrder,ȱSWWCȱwasȱdismissedȱfromȱtheȱaction.ȱȱGoodrich’sȱclaimsȱagainstȱSWWCȱ
regardingȱtheȱcauseȱofȱtheȱIncidentȱareȱcurrentlyȱinȱdisputeȱinȱtheȱcompanionȱcase,ȱGoodrichȱv.ȱSWWC,ȱ
5:10ȬCVȬ452ȱ(CAR).ȱ
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LEGALȱSTANDARDȱ

Summaryȱ judgmentȱmustȱ beȱ grantedȱ ifȱ “thereȱ isȱ noȱ genuineȱ issueȱ asȱ toȱ anyȱ

materialȱ factȱandȱ ...ȱ theȱmovingȱpartyȱ isȱentitledȱ toȱaȱ judgmentȱasȱaȱmatterȱofȱ law.”ȱȱ

Fed.ȱR.ȱCiv.ȱP.ȱ56(c);ȱseeȱalsoȱCelotexȱCorp.ȱv.ȱCatrett,ȱ477ȱU.S.ȱ317,ȱ322ȱ(1986);ȱJohnsonȱ

v.ȱClifton,ȱ74ȱF.3dȱ1087,ȱ1090ȱ(11thȱCir.ȱ1996).ȱȱNotȱallȱfactualȱdisputesȱrenderȱsummaryȱ

judgmentȱ inappropriate;ȱonlyȱaȱgenuineȱ issueȱofȱmaterialȱ factȱwillȱdefeatȱaȱproperlyȱ

supportedȱmotionȱforȱsummaryȱjudgment.ȱȱSeeȱAndersonȱv.ȱLib.ȱLobby,ȱInc.,ȱ477ȱU.S.ȱ

242,ȱ 247Ȭ48ȱ (1986).ȱ ȱThisȱmeansȱ thatȱ summaryȱ judgmentȱmayȱ beȱ grantedȱ ifȱ thereȱ isȱ

insufficientȱevidenceȱforȱaȱreasonableȱjuryȱtoȱreturnȱaȱverdictȱforȱtheȱnonmovingȱpartyȱ

or,ȱinȱotherȱwords,ȱifȱreasonableȱmindsȱcouldȱnotȱdifferȱasȱtoȱtheȱverdict.ȱȱSeeȱid.ȱatȱ249Ȭ

52.ȱ

Inȱ reviewingȱ aȱ motionȱ forȱ summaryȱ judgment,ȱ theȱ courtȱ mustȱ viewȱ theȱ

evidenceȱandȱallȱ justifiableȱ inferencesȱ inȱ theȱ lightȱmostȱ favorableȱ toȱ theȱnonmovingȱ

party,ȱbutȱ theȱcourtȱmayȱnotȱmakeȱcredibilityȱdeterminationsȱorȱweighȱ theȱevidence.ȱȱ

Seeȱ id.ȱ atȱ 254Ȭ55;ȱ seeȱ alsoȱReevesȱ v.ȱ Sandersonȱ Plumbingȱ Prods.,ȱ Inc.,ȱ 530ȱU.S.ȱ 133ȱ

(2000).ȱ ȱ Theȱmovingȱ partyȱ “alwaysȱ bearsȱ theȱ initialȱ responsibilityȱ ofȱ informingȱ theȱ

districtȱ courtȱ ofȱ theȱ basisȱ forȱ itsȱ motion,ȱ andȱ identifyingȱ thoseȱ portionsȱ ofȱ theȱ

pleadings,ȱ depositions,ȱ answersȱ toȱ interrogatories,ȱ andȱ admissionsȱ onȱ file,ȱ togetherȱ
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withȱtheȱaffidavits,ȱifȱany,ȱwhichȱitȱbelievesȱdemonstrateȱtheȱabsenceȱofȱaȱgenuineȱissueȱ

ofȱmaterialȱfact”ȱandȱthatȱentitleȱitȱtoȱaȱjudgmentȱasȱaȱmatterȱofȱlaw.ȱȱCelotex,ȱ477ȱU.S.ȱ

atȱ323.ȱ

Ifȱ theȱ movingȱ partyȱ dischargesȱ thisȱ burden,ȱ theȱ burdenȱ thenȱ shiftsȱ toȱ theȱ

nonmovingȱpartyȱtoȱgoȱbeyondȱtheȱpleadingsȱandȱpresentȱspecificȱevidenceȱshowingȱ

thatȱthereȱ isȱaȱgenuineȱ issueȱofȱmaterialȱfactȱ(i.e.,ȱevidenceȱthatȱwouldȱsupportȱaȱ juryȱ

verdict)ȱorȱthatȱtheȱmovingȱpartyȱisȱnotȱentitledȱtoȱaȱjudgmentȱasȱaȱmatterȱofȱlaw.ȱȱSeeȱ

Fed.ȱR.ȱCiv.ȱP.ȱ56(e);ȱseeȱalsoȱCelotex,ȱ477ȱU.S.ȱatȱ324Ȭ26.ȱȱThisȱevidenceȱmustȱconsistȱofȱ

moreȱthanȱmereȱconclusoryȱallegationsȱorȱlegalȱconclusions.ȱȱSeeȱAvirganȱv.ȱHull,ȱ932ȱ

F.2dȱ 1572,ȱ 1577ȱ (11thȱCir.ȱ 1991).ȱ ȱ Summaryȱ judgmentȱmustȱ beȱ enteredȱwhereȱ “theȱ

nonmovingȱpartyȱhasȱ failedȱ toȱmakeȱaȱsufficientȱshowingȱonȱanȱessentialȱelementȱofȱ

[his]ȱcaseȱwithȱrespectȱtoȱwhichȱ[he]ȱhasȱtheȱburdenȱofȱproof.”ȱȱCelotex,ȱ477ȱU.S.ȱatȱ323.ȱ

DISCUSSIONȱ

Inȱ itsȱ ThirdȬPartyȱ Complaint,ȱ Goodrichȱ assertsȱ twoȱ relevantȱ claimsȱ againstȱ

BB&TȱandȱCRC:ȱfraudȱandȱbreachȱofȱcontractȱtoȱprocureȱinsuranceȱunderȱVirginiaȱlaw,ȱ

or,ȱ inȱ theȱ alternative,ȱ negligentȱ procurementȱ underȱ Georgiaȱ law.ȱ ȱ However,ȱ onȱ

summaryȱ judgment,ȱ Goodrichȱ concedesȱ summaryȱ judgmentȱ asȱ toȱ itsȱ fraudȱ claimsȱ

againstȱ BB&Tȱ andȱ CRC.ȱ ȱ Accordingly,ȱ BB&Tȱ andȱ CRC’sȱ Motionsȱ forȱ Summaryȱ
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Judgmentȱ [Docs.ȱ 125,ȱ 126]ȱwithȱ respectȱ toȱGoodrich’sȱ fraudȱ claimȱ areȱGRANTED.ȱȱ

Withȱ respectȱ toȱGoodrich’sȱ remainingȱ claims,ȱ theȱCourtȱwillȱ addressȱ onȱBB&Tȱ andȱ

CRC’sȱMotionsȱseparately.ȱ

A. BB&T’sȱMotionȱforȱSummaryȱJudgmentȱ

Goodrichȱ arguesȱ thatȱ BB&Tȱ breachedȱ itsȱ oralȱ contractȱ toȱ procureȱ insurance.ȱȱ

BB&Tȱcontendsȱthatȱanȱoralȱcontractȱdidȱnotȱexistȱbecauseȱthereȱwasȱnoȱmeetingȱofȱtheȱ

mindsȱ regardingȱ theȱ typeȱ ofȱ insuranceȱ coverage.ȱ ȱ Becauseȱ Goodrichȱ concedesȱ

summaryȱjudgmentȱasȱtoȱitsȱnegligentȱprocurementȱclaimȱagainstȱBB&T,ȱtheȱCourtȱwillȱ

focusȱ onlyȱ onȱ whetherȱ thereȱ isȱ aȱ genuineȱ issueȱ ofȱ materialȱ factȱ withȱ respectȱ toȱ

Goodrich’sȱbreachȱofȱoralȱcontractȱclaim.ȱȱȱ

ChoiceȱofȱLawsȱ

Thisȱ actionȱ isȱ basedȱ onȱ diversityȱ ofȱ citizenship,ȱ andȱ theȱCourtȱ isȱ requiredȱ toȱ

applyȱ theȱ choiceȱ ofȱ lawȱ rulesȱGeorgia,ȱ theȱ forumȱ state.ȱ ȱ SeeȱKlazonȱCo.ȱ v.ȱ Stentorȱ

ElectricȱMfg.ȱCo.,ȱ 313ȱU.S.ȱ 487ȱ (1941).ȱ ȱUnderȱGeorgiaȱ law,ȱ theȱ insuranceȱ policyȱ isȱ

governedȱbyȱtheȱlawȱofȱtheȱstateȱwhereȱtheȱcontractȱwasȱmadeȱunlessȱtheȱapplicationȱofȱ

theȱforeignȱlawȱwouldȱbeȱcontraryȱtoȱGeorgiaȱpublicȱpolicy.ȱȱGen.ȱTel.ȱCo.ȱofȱtheȱSe.ȱv.ȱ

Trimm,ȱ252ȱGa.ȱ95,ȱ96ȱ(1984);ȱO.C.G.A.ȱ§ȱ1Ȭ3Ȭ9.ȱȱHere,ȱtheȱPolicyȱwasȱissuedȱinȱVirginia,ȱ
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andȱthereȱ isȱnoȱ indicationȱorȱargumentȱthatȱtheȱapplicationȱofȱVirginiaȱ lawȱwouldȱbeȱ

contraryȱ toȱGeorgiaȱpublicȱpolicy.ȱ ȱThus,ȱVirginiaȱ lawȱgovernsȱGoodrich’sȱbreachȱofȱ

contractȱclaim.ȱȱȱ

BreachȱofȱContractȱ

UnderȱVirginiaȱlaw,ȱanȱinsuranceȱprofessionalȱ“mayȱbeȱheldȱliableȱwhereȱheȱhasȱ

breachedȱaȱcontractȱ toȱprocureȱ insurance.”ȱ ȱCoyneȱ&ȱDelanyȱCo.ȱv.ȱSelman,ȱ98ȱF.3dȱ

1457,ȱ1470ȱn.15ȱ(4thȱCir.ȱ1996)ȱ(quotationȱomitted).ȱȱTheȱproponentȱofȱanȱoralȱcontractȱ

toȱ procureȱ insuranceȱ mustȱ proveȱ thatȱ aȱ contractȱ existedȱ byȱ clearȱ andȱ convincingȱ

evidenceȱbeforeȱestablishingȱthatȱitȱwasȱbreached.ȱȱWalkerȱAgencyȱ&ȱAetnaȱCas.ȱCo.ȱv.ȱ

Lucas,ȱ215ȱVa.ȱ535,ȱ211ȱS.E.2dȱ88ȱ(1975)ȱ(oralȱcontractȱtoȱrenewȱfireȱinsurance).ȱ

Theȱ existenceȱ ofȱ anȱ oralȱ insuranceȱ contract,ȱ likeȱ anyȱ otherȱ contract,ȱmustȱ beȱ

basedȱuponȱmutualȱagreement.ȱȱHallȱv.ȱDobbinsȱIns.ȱServ.,ȱInc.,ȱNo.ȱ#L91Ȭ919,ȱ1992ȱWLȱ

884804,ȱatȱ*1ȱ(Va.ȱCir.ȱCt.ȱJul.ȱ14,ȱ1992).ȱȱInȱotherȱwords,ȱthereȱmustȱbeȱaȱmeetingȱofȱtheȱ

mindsȱwithȱ respectȱ toȱ theȱessentialȱ terms.ȱ ȱDickersonȱv.ȱConklin,ȱ218ȱVa.ȱ59,ȱ65,ȱ235ȱ

S.E.2dȱ450,ȱ455ȱ(1977).ȱȱTheȱsixȱelementsȱofȱanȱinsuranceȱpolicyȱare:ȱ(1)ȱtheȱnamesȱofȱtheȱ

partiesȱtoȱtheȱcontract;ȱ(2)ȱtheȱsubjectȱmatterȱtoȱbeȱinsured;ȱ(3)ȱtheȱrisksȱinsuredȱagainst;ȱ

(4)ȱtheȱcommencementȱandȱperiodȱofȱriskȱundertakenȱbyȱtheȱinsurer;ȱ(5)ȱaȱstatementȱofȱ

theȱpremium;ȱ andȱ (6)ȱ theȱ conditionsȱpertainingȱ toȱ theȱ insurance.ȱ ȱYatesȱ v.ȱWhittenȱ
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ValleyȱRentalȱCorp.,ȱ226ȱVa.ȱ436,ȱ437,ȱ309ȱS.E.2dȱ330,ȱ331ȱ(1988);ȱseeȱVa.ȱCodeȱ§ȱ38.2Ȭ

305.ȱȱȱ

Here,ȱ readingȱ theȱ recordȱ inȱ theȱ lightȱmostȱ favorableȱ toȱGoodrich,ȱ thereȱ isȱnoȱ

evidenceȱthatȱGoodrichȱandȱBB&Tȱagreedȱuponȱtheȱrisksȱtoȱbeȱinsuredȱagainst.ȱȱFrenchȱ

toldȱ Paulȱ thatȱ heȱ wantedȱ toȱ protectȱ theȱ wood;ȱ however,ȱ Frenchȱ neverȱ explicitlyȱ

communicatedȱ toȱPaulȱwhatȱ specificȱ risksȱheȱwantedȱ toȱprotectȱagainst.ȱ ȱMoreover,ȱ

Paul’sȱacknowledgementȱ thatȱGoodrichȱwantedȱ“specialȱcausesȱofȱ loss,”ȱasȱ statedȱ inȱ

theȱApplication,ȱ is,ȱbyȱ itself,ȱ insufficient.ȱ ȱThereȱ isȱnoȱevidenceȱ thatȱPaulȱwasȱawareȱ

whatȱspecificȱspecialȱcausesȱofȱ lossȱGoodrichȱwantedȱ toȱprotectȱagainst.ȱ ȱ Indeed,ȱ theȱ

recordȱisȱsilentȱasȱtoȱwhetherȱGoodrichȱevenȱknewȱwhatȱspecialȱcausesȱofȱlossȱitȱwantedȱ

toȱprotectȱagainst.ȱȱȱ

Additionally,ȱ thereȱ isȱ noȱ evidenceȱ thatȱ theȱ partiesȱ agreedȱ upon,ȱ letȱ aloneȱ

discussed,ȱ theȱ conditionsȱ pertainingȱ toȱ theȱ insurance.ȱ ȱ “Conditions”ȱ ofȱ “coverage”ȱ

includeȱ issuesȱsuchȱasȱ“coȬinsurance,ȱdeductibles,ȱreplacementȱcostȱversusȱactualȱfairȱ

marketȱvalue,ȱandȱsimilarȱimportantȱqualifyingȱaspectsȱandȱconditionsȱofȱanȱinsuranceȱ

contract.”ȱȱHall,ȱ1992ȱWLȱ884804,ȱatȱ*2.ȱȱHere,ȱatȱbest,ȱFrenchȱnotifiedȱPaulȱthatȱheȱdidȱ

notȱwantȱreplacementȱcostȱcoverage.ȱ ȱHowever,ȱFrenchȱneverȱspecifiedȱwhichȱoneȱofȱ

theȱremainingȱtwoȱoptionsȱheȱpreferred:ȱACVȱorȱactualȱamountȱcoverage.ȱȱMoreover,ȱ
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thereȱisȱnoȱevidenceȱinȱtheȱrecordȱthatȱtheȱpartiesȱdiscussed,ȱletȱaloneȱagreedȱupon,ȱcoȬ

insuranceȱprovisions.ȱȱȱȱ

Basedȱonȱtheȱforegoing,ȱ itȱ isȱclearȱfromȱtheȱevidenceȱ inȱtheȱrecordȱthatȱthereȱ isȱ

insufficientȱproofȱthatȱtheȱpartiesȱmutuallyȱagreedȱuponȱtheȱrisksȱinsuredȱagainstȱandȱ

theȱconditionsȱpertainingȱtoȱtheȱinsurance.ȱȱAccordingly,ȱGoodrich’sȱbreachȱofȱcontractȱ

claimȱagainstȱBB&Tȱfailsȱasȱaȱmatterȱofȱ lawȱbecauseȱ itȱcannotȱestablishȱthatȱallȱofȱtheȱ

essentialȱ termsȱ ofȱ theȱ oralȱ insuranceȱ contractȱwereȱ agreedȱ upon.ȱ ȱBecauseȱBB&Tȱ isȱ

entitledȱ toȱ summaryȱ judgmentȱ overȱ Goodrich’sȱ fraudȱ andȱ alternativeȱ negligentȱ

procurementȱclaims,ȱBB&T’sȱMotionȱforȱSummaryȱJudgmentȱ[Doc.ȱ125]ȱisȱGRANTED.ȱ

B. CRC’sȱMotionȱforȱSummaryȱJudgmentȱ

TheȱCourtȱnextȱconsidersȱCRC’sȱMotionȱforȱSummaryȱJudgment.ȱȱOnȱsummaryȱ

judgment,ȱ Goodrichȱ contendsȱ thatȱ CRCȱ negligentlyȱ procuredȱ itsȱ insuranceȱ policy.ȱȱ

CRCȱ arguesȱ thatȱ itȱ didȱ notȱ haveȱ anyȱ dutyȱ toȱ procureȱ insuranceȱ forȱ Goodrich.ȱȱ

Goodrichȱ concedesȱ thatȱ CRCȱ isȱ entitledȱ toȱ summaryȱ judgmentȱ overȱ itsȱ breachȱ ofȱ

contractȱclaim.ȱȱThus,ȱtheȱCourtȱwillȱfocusȱonlyȱonȱGoodrich’sȱnegligentȱprocurementȱ

claim.ȱȱȱ

ChoiceȱofȱLawsȱ
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Georgia’sȱconflictȱlawsȱusedȱaboveȱtoȱresolveȱtheȱchoiceȱofȱlawsȱforȱGoodrich’sȱ

breachȱofȱcontractȱclaimȱagainstȱBB&Tȱareȱ inapplicableȱhereȱbecauseȱ itȱ isȱundisputedȱ

thatȱthereȱisȱnoȱcontractȱbetweenȱCRCȱandȱGoodrich.ȱȱNotwithstanding,ȱCRCȱdoesȱnotȱ

opposeȱ Goodrich’sȱ unexplainedȱ applicationȱ ofȱ Georgiaȱ law.ȱ ȱAccordingly,ȱwithoutȱ

decidingȱwhetherȱGeorgiaȱlawȱ isȱtheȱappropriateȱchoiceȱofȱlawȱinȱthisȱcase,ȱtheȱCourtȱ

willȱconsiderȱGoodrich’sȱnegligentȱprocurementȱclaimȱunderȱGeorgiaȱlaw.ȱȱ

NegligentȱProcurementȱȱ

Pursuantȱ toȱGeorgiaȱ law,ȱ “anȱ insuranceȱ agentȱwhoȱ undertakesȱ toȱ procureȱ aȱ

policyȱofȱinsuranceȱforȱhisȱprincipalȱbutȱnegligentlyȱfailsȱtoȱdoȱsoȱmayȱbeȱheldȱliableȱtoȱ

theȱprincipalȱ forȱanyȱ resultingȱ loss.”ȱ ȱLavoiȱCorp.,ȱ Inc.ȱv.ȱNat’lȱFireȱ Ins.ȱofȱHartford,ȱ

293ȱGa.ȱApp.ȱ142,ȱ147,ȱ666ȱS.E.2dȱ387,ȱ392ȱ(2008).ȱȱAnȱessentialȱelementȱofȱthisȱclaim,ȱasȱ

withȱanyȱnegligenceȱclaim,ȱisȱthatȱanȱinsuranceȱagentȱmustȱhaveȱaȱdutyȱtoȱprocureȱtheȱ

insurance.ȱȱNE.ȱIns.ȱAgency,ȱInc.ȱv.ȱCourson,ȱ156ȱGa.ȱApp.ȱ321,ȱ323,ȱ274ȱS.E.2dȱ714,ȱ716ȱ

(1980)ȱ (“Inȱorderȱ forȱ theȱdoctrineȱofȱnegligenceȱ toȱapplyȱ [inȱaȱnegligentȱprocurementȱ

claim],ȱthereȱmustȱhaveȱbeenȱaȱdutyȱonȱtheȱpartȱofȱtheȱagencyȱtowardȱtheȱprincipal.”).ȱ

CRCȱ arguesȱ thatȱ inȱ itsȱ ThirdȬPartyȱ Complaint,ȱ Goodrichȱ admittedȱ thatȱ anȱ

agencyȱrelationshipȱwithȱCRCȱdidȱnotȱexist.ȱȱItȱisȱwellȬsettledȱthatȱ“aȱpartyȱisȱboundȱbyȱ

theȱadmissionsȱ inȱhisȱpleadings.”ȱ ȱBestȱCanvasȱProds.ȱ&ȱSupplies,ȱInc.ȱv.ȱPloofȱTruckȱ
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Lines,ȱInc.,ȱ713ȱF.2dȱ618,ȱ621ȱ(11thȱCir.ȱ1981).ȱȱJudicialȱadmissionsȱareȱ“factsȱestablishedȱ

notȱ onlyȱ beyondȱ theȱ needȱ ofȱ evidenceȱ toȱ proveȱ them,ȱ butȱ beyondȱ theȱ powerȱ ofȱ

evidenceȱtoȱcontrovertȱthem.”ȱȱId.ȱ(internalȱquotationȱmarksȱomitted).ȱȱ“Consequently,ȱ

whereȱaȱpartyȱassertsȱaȱparticularȱfactȱ inȱaȱpleading,ȱheȱ isȱestoppedȱtoȱdenyȱ itȱ later.”ȱȱ

ColumbusȱBankȱ&ȱTrustȱCo.ȱv.ȱMcKenzieȱTruckingȱ&ȱLeasingȱLLC,ȱNo.ȱ4:07ȬCVȬ189ȱ

(CDL),ȱ2009ȱWLȱ3526648,ȱatȱ*3ȱ(M.D.ȱGa.ȱOct.ȱ23,ȱ2009).ȱȱInȱtheȱcontextȱofȱagencyȱlaw,ȱaȱ

partyȱtoȱtheȱallegedȱprincipalȬagentȱrelationshipȱcanȱadmitȱorȱdenyȱtheȱexistenceȱofȱtheȱ

relationshipȱandȱsuchȱanȱadmissionȱorȱdenialȱwillȱbeȱbindingȱasȱaȱfact,ȱnotȱaȱconclusionȱ

ofȱ law.ȱ ȱ Stallingsȱ v.ȱ FordȬMercury,ȱ Inc.,ȱ 242ȱGa.ȱApp.ȱ 731,ȱ 733,ȱ 533ȱ S.E.2dȱ 731,ȱ 732ȱ

(2000).ȱȱ“Theȱdenialȱofȱtheȱexistenceȱofȱanȱagencyȱrelationshipȱmayȱthusȱconstituteȱanȱ

uncontradictedȱfactȱwhichȱwillȱsustainȱaȱmotionȱforȱsummaryȱjudgment.”ȱȱId.ȱ

Here,ȱ inȱpleadingȱ itsȱnegligentȱprocurementȱclaim,ȱGoodrichȱallegesȱ thatȱCRCȱ

andȱBB&TȱareȱnotȱitsȱagentsȱunderȱGeorgiaȱlaw.ȱȱSpecifically,ȱGoodrichȱstates:ȱ“BB&Tȱ

andȱCRCȱwereȱagentsȱofȱ[Faraday]ȱpursuantȱtoȱ[Georgiaȱlaw]ȱandȱcannot,ȱasȱaȱmatterȱ

ofȱlaw,ȱbeȱagentsȱofȱGoodrich.ȱȱThus,ȱ[Faraday]ȱcannotȱbeȱheardȱtoȱclaimȱthatȱGoodrichȱ

isȱboundȱbyȱtheȱactionsȱofȱBB&TȱandȱCRC,ȱbutȱrather,ȱ[Faraday]ȱisȱitselfȱboundȱbyȱtheirȱ

actions.”ȱȱ[Doc.ȱ8,ȱ¶ȱ58;ȱ¶ȱ44ȱ(sameȱjudicialȱadmissionȱunderȱVirginiaȱlaw)].ȱȱGoodrichȱ

hasȱsubsequentlyȱneitherȱamendedȱnorȱwithdrawnȱtheseȱassertions.ȱȱSeeȱStallings,ȱ242ȱ
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Ga.ȱApp.ȱatȱ733,ȱ533ȱS.E.2dȱatȱ732ȱ (notingȱ thatȱ judicialȱadmissionsȱareȱbindingȱonȱaȱ

partyȱunlessȱtheyȱareȱotherwiseȱwithdrawnȱorȱamended).ȱȱMoreover,ȱGoodrichȱdidȱnotȱ

respondȱtoȱthisȱargumentȱinȱitsȱResponseȱBrief.ȱȱAccordingly,ȱbecauseȱitȱisȱundisputedȱ

thatȱ Goodrichȱ deniedȱ anȱ agencyȱ relationshipȱ inȱ itsȱ Complaint,ȱ Goodrichȱ isȱ nowȱ

estoppedȱfromȱarguingȱonȱsummaryȱjudgmentȱthatȱCRCȱisȱitsȱagentȱandȱhadȱaȱdutyȱtoȱ

procureȱinsurance.ȱȱȱ

Notwithstanding,ȱevenȱdisregardingȱitsȱjudicialȱadmission,ȱtheȱCourtȱconcludesȱ

thatȱ Goodrich’sȱ argumentȱ onȱ summaryȱ judgmentȱ stillȱ failsȱ onȱ theȱ merits.ȱ ȱ Inȱ itsȱ

Responseȱ Brief,ȱ Goodrichȱ arguesȱ thatȱ CRCȱwasȱ itsȱ subagentȱ andȱ thusȱ hadȱ aȱ dutyȱ

underȱtheȱlawȱtoȱprocureȱinsuranceȱforȱGoodrich.ȱȱSectionȱ33Ȭ23Ȭ1ȱofȱtheȱGeorgiaȱCodeȱ

states,ȱ“Theȱtermȱ‘subagent’ȱshallȱnotȱinclude:ȱ…ȱ(B)ȱAnȱagentȱwhoȱplacesȱsurplusȱlinesȱ

insuranceȱwithȱ orȱwithoutȱ aȱ surplusȱ linesȱ brokerȱ onlyȱwithȱ respectȱ toȱ eachȱ surplusȱ

linesȱinsurance.”ȱȱO.C.G.A.ȱ§ȱ33Ȭ23Ȭ1(a)(16)(B).ȱȱȱ

Here,ȱ itȱ isȱundisputedȱ thatȱCRCȱwasȱaȱsurplusȱ linesȱbrokerȱ forȱGoodrich,ȱandȱ

thus,ȱpursuantȱtoȱSectionȱ33Ȭ23Ȭ1,ȱCRCȱisȱspecificallyȱexcludedȱfromȱbeingȱGoodrich’sȱ

subagent.ȱ ȱMoreover,ȱwhileȱ theȱ recordȱ indicatesȱ thatȱ BB&TȱwasȱGoodrich’sȱ agent,ȱ

Goodrichȱ hasȱ notȱ shownȱ thatȱ itȱ specificallyȱ empoweredȱ BB&Tȱ toȱ authorizeȱ andȱ

appointȱsubagents.ȱȱSeeȱO.C.G.A.ȱ§ȱ10Ȭ6Ȭ5ȱ(“[A]nȱagentȱmayȱnotȱdelegateȱhisȱauthorityȱ
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ȱ

toȱanotherȱunlessȱspecificallyȱempoweredȱtoȱdoȱso.”).ȱ ȱThus,ȱevenȱwhenȱdisregardingȱ

itsȱjudicialȱadmissions,ȱGoodrich’sȱsubagencyȱargumentȱneverthelessȱfailsȱasȱaȱmatterȱ

ofȱlaw.ȱȱȱ

Accordingly,ȱ theȱCourtȱ concludesȱ thatȱCRCȱ isȱ entitledȱ toȱ summaryȱ judgmentȱ

withȱrespectȱtoȱGoodrich’sȱnegligentȱprocurementȱclaim.ȱȱBecauseȱCRCȱisȱalsoȱentitleȱdȱ

toȱ judgmentȱ asȱ aȱmatterȱ ofȱ lawȱ asȱ toȱ Goodrich’sȱ fraudȱ andȱ alternativeȱ breachȱ ofȱ

contractȱclaims,ȱCRC’sȱMotionȱforȱSummaryȱJudgmentȱ[Doc.ȱ126]ȱisȱGRANTED.ȱ

CONCLUSIONȱ

Basedȱ onȱ theȱ aforementioned,ȱ Defendantȱ BB&T’sȱ Motionȱ forȱ Summaryȱ

Judgmentȱ [Doc.ȱ 125]ȱ andȱ CRC’sȱ Motionȱ forȱ Summaryȱ Judgmentȱ [Doc.ȱ 126]ȱ areȱ

GRANTED.ȱȱInȱlightȱofȱtheȱCourt’sȱ instantȱfinding,ȱBB&TȱandȱCRC’sȱJointȱMotionȱtoȱ

Excludeȱ theȱExpertȱTestimonyȱofȱDaleȱR.ȱWheelerȱandȱRubinȱShmulskyȱ [Doc.ȱ128]ȱ isȱ

DENIEDȱasȱmoot.ȱȱ

SOȱORDERED,ȱthisȱ20thȱdayȱofȱJuly,ȱ2012.ȱ

S/ȱȱC.ȱAshleyȱRoyalȱ
C.ȱASHLEYȱROYALȱ
UNITEDȱSTATESȱDISTRICTȱJUDGEȱ

LMH/aes/sshȱ


