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INȱTHEȱUNITEDȱSTATESȱDISTRICTȱCOURTȱ
FORȱTHEȱMIDDLEȱDISTRICTȱOFȱGEORGIAȱ

MACONȱDIVISIONȱ
ȱ
ȱ ȱ ȱ ȱ ȱ ȱ ȱ :ȱ
JERRYȱMARKSȱandȱCHERYLȱMARKS,ȱȱ :ȱ
ȱ ȱ ȱ ȱ ȱ ȱ ȱ :ȱ
ȱ Plaintiffs,ȱ ȱ ȱ ȱ ȱ :ȱ CASEȱNO.ȱ
v.ȱ ȱ ȱ ȱ ȱ ȱ ȱ :ȱ 5:11ȬCVȬ167ȱ(CAR)ȱ
ȱ ȱ ȱ ȱ ȱ ȱ ȱ :ȱ
PHHȱMORTGAGEȱCORPORATION,ȱȱ ȱ :ȱ
d/b/aȱȱCOLDWELLȱBANKERȱȱ ȱ ȱ :ȱ ȱ
MORTGAGE,ȱ ȱ ȱ ȱ ȱ :ȱ
ȱ ȱ ȱ ȱ ȱ ȱ ȱ :ȱ ȱ
ȱ Defendant.ȱ ȱ ȱ ȱ ȱ :ȱ
__________________________________________ȱ

ORDERȱONȱDEFENDANT’SȱMOTIONȱTOȱDISMISSȱ

CurrentlyȱbeforeȱtheȱCourtȱisȱDefendantȱPHHȱMortgageȱCorporation’sȱ(“PHH”)ȱ

MotionȱtoȱDismissȱPlaintiffs’ȱAmendedȱComplaint.ȱ[Doc.ȱ20].ȱȱInȱitsȱmotion,ȱDefendantȱ

contendsȱthatȱPlaintiffs’ȱAmendedȱComplaint,ȱcontainingȱeightȱcounts,ȱshouldȱbeȱ

dismissedȱinȱitsȱentirety.ȱȱHavingȱconsideredȱtheȱmatterȱandȱrelevantȱcaseȱlaw,ȱtheȱ

CourtȱfindsȱthatȱDefendant’sȱmotionȱisȱGRANTEDȱinȱpartȱandȱDENIEDȱinȱpartȱforȱtheȱ

reasonsȱdiscussedȱbelow.ȱȱȱ

ApplicableȱStandardȱ

Onȱaȱmotionȱtoȱdismiss,ȱtheȱCourtȱmustȱacceptȱasȱtrueȱallȱwellȬpleadedȱfactsȱinȱaȱ

plaintiff’sȱcomplaint.ȱȱSinaltrainalȱv.ȱCocaȬColaȱCo.,ȱ578ȱF.3dȱ1252,ȱ1260ȱ(11thȱCir.ȱ2009).ȱȱ

ToȱavoidȱdismissalȱpursuantȱtoȱFederalȱRuleȱofȱCivilȱProcedureȱ12(b)(6),ȱ“aȱcomplaintȱ
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mustȱcontainȱspecificȱfactualȱmatter,ȱacceptedȱasȱtrue,ȱtoȱ‘stateȱaȱclaimȱtoȱreliefȱthatȱisȱ

plausibleȱonȱitsȱface.’”ȱAshcroftȱv.ȱIqbal,ȱȬȬȬȱU.S.ȱȬȬȬȬ,ȱ129ȱS.ȱCt.ȱ1937,ȱ1949ȱ(2009)ȱ(quotingȱ

BellȱAtlanticȱCorp.ȱv.ȱTwombly,ȱ550ȱU.S.ȱ544,ȱ570ȱ(2007)).ȱȱAȱclaimȱisȱplausibleȱwhereȱtheȱ

plaintiffȱallegesȱfactualȱcontentȱthatȱ“allowsȱtheȱcourtȱtoȱdrawȱtheȱreasonableȱinferenceȱ

thatȱtheȱdefendantȱisȱliableȱforȱtheȱmisconductȱalleged.”ȱId.ȱȱTheȱplausibilityȱstandardȱ

requiresȱthatȱaȱplaintiffȱallegeȱsufficientȱfactsȱ“toȱraiseȱaȱreasonableȱexpectationȱthatȱ

discoveryȱwillȱrevealȱevidence”ȱthatȱsupportsȱaȱplaintiff’sȱclaims.ȱBellȱAtlanticȱCorp.,ȱ

550ȱU.S.ȱatȱ556.ȱȱ

Backgroundȱ

PlaintiffsȱJerryȱandȱCherylȱMarks’sȱwellȬpleadedȱallegationsȱareȱasȱfollows.ȱȱInȱ

Octoberȱ2001,ȱPlaintiffsȱenteredȱintoȱaȱpromissoryȱnoteȱandȱmortgageȱcontractȱwithȱ

PHH.ȱȱInȱ2003,ȱPlaintiffsȱfellȱbehindȱonȱtheirȱmortgageȱpaymentsȱandȱfiledȱaȱChapterȱ13ȱ

bankruptcy.ȱȱTheyȱwereȱdischargedȱfromȱbankruptcyȱinȱJulyȱ2008,ȱandȱwereȱcurrentȱonȱ

theirȱmortgage.ȱȱPlaintiffsȱallegeȱthatȱalmostȱimmediatelyȱafterȱtheyȱwereȱdischarged,ȱ

PHHȱattemptedȱtoȱcollectȱmoneyȱPlaintiffsȱdidȱnotȱoweȱandȱthreatenedȱthemȱwithȱ

foreclosure.ȱ

InȱOctoberȱ2008,ȱPHHȱrefusedȱtoȱacceptȱpaymentȱfromȱPlaintiffsȱandȱclaimedȱ

theyȱwereȱinȱarrearsȱofȱ$10,024.54ȱonȱtheȱmortgage.ȱȱAfterȱunsuccessfullyȱattemptingȱtoȱ

workȱdirectlyȱwithȱPHH,ȱPlaintiffsȱreopenedȱtheirȱbankruptcyȱcaseȱandȱfiledȱanȱ
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adversaryȱproceedingȱagainstȱPHH.ȱȱOnȱAprilȱ13,ȱ2010,ȱPlaintiffsȱandȱPHHȱenteredȱintoȱ

aȱconsentȱorderȱthatȱsettledȱallȱclaimsȱbetweenȱtheȱpartiesȱandȱterminatedȱPlaintiffs’ȱ

escrowȱaccount.ȱȱSpecifically,ȱtheȱorderȱrequiredȱPHH:ȱ(1)ȱtoȱwriteȱoffȱapproximatelyȱ

$10,000ȱofȱPlaintiffs’ȱloanȱandȱapproximatelyȱ$5,000ȱinȱfees;ȱ(2)ȱtoȱreturnȱanyȱfundsȱleftȱ

inȱPlaintiffs’ȱescrowȱaccount;ȱandȱ(3)ȱtoȱsendȱPlaintiffsȱmonthlyȱstatements.ȱȱInȱturn,ȱ

PlaintiffsȱagreedȱtoȱresumeȱmonthlyȱpaymentsȱandȱreleasedȱPHHȱfromȱanyȱclaimsȱthatȱ

couldȱhaveȱbeenȱassertedȱupȱtoȱandȱincludingȱtheȱdateȱofȱAprilȱ14,ȱ2010.ȱȱȱ

PlaintiffsȱmadeȱregularȱmortgageȱpaymentsȱfromȱMayȱtoȱSeptemberȱ2010.ȱȱPHHȱ

returnedȱPlaintiffs’ȱpaymentsȱinȱSeptember,ȱOctober,ȱandȱNovemberȱ2010,ȱtellingȱthemȱ

theirȱloanȱwasȱnowȱinȱdefault.ȱȱPlaintiffsȱcontinuedȱtoȱattemptȱtoȱmakeȱtheȱrequiredȱ

monthlyȱpayments,ȱandȱmadeȱtheirȱDecemberȱ2010ȱpaymentȱthroughȱPHH’sȱattorney,ȱ

DanielȱWilder.ȱȱPHHȱagainȱrefusedȱPlaintiffs’ȱJanuaryȱ2011ȱpayment,ȱbutȱacceptedȱandȱ

cashedȱPlaintiffs’ȱpaymentsȱinȱFebruary,ȱMarch,ȱandȱAprilȱ2011.ȱȱȱ

PlaintiffsȱassertȱPHHȱfalselyȱreportedȱtoȱtheȱcreditȱbureausȱthatȱtheyȱwereȱinȱ

default.ȱȱPlaintiffsȱallegeȱthatȱbetweenȱJulyȱ24,ȱ2010,ȱandȱOctoberȱ27,ȱ2010,ȱtheyȱsentȱfiveȱ

lettersȱdisputingȱPHH’sȱinformationȱregardingȱPlaintiffs’ȱloan,ȱeachȱofȱwhichȱwasȱaȱ

qualifiedȱwrittenȱrequestȱ(“QWR”)ȱunderȱtheȱRealȱEstateȱSettlementȱProceduresȱActȱ

(“RESPA”).ȱȱPlaintiffsȱreceivedȱnoȱresponsesȱtoȱtheseȱletters.ȱȱInȱaddition,ȱtheyȱalsoȱ
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allegeȱtheyȱdidȱnotȱreceiveȱfundsȱfromȱtheirȱescrowȱaccountȱasȱrequiredȱbyȱtheȱAprilȱ

2010ȱconsentȱorder.ȱȱȱ

Plaintiffsȱattemptedȱtoȱrefinanceȱtheirȱmortgage,ȱbutȱtheyȱhaveȱbeenȱunableȱtoȱdoȱ

soȱbecauseȱofȱtheȱfalseȱinformationȱreportedȱbyȱPHH.ȱȱPlaintiffsȱallegeȱthatȱtheyȱhaveȱ

sufferedȱbothȱphysicallyȱandȱfinanciallyȱbecauseȱofȱPHH’sȱactions,ȱandȱtheyȱseekȱ

compensatoryȱandȱpunitiveȱdamages,ȱasȱwellȱasȱattorneys’ȱfeesȱandȱcosts.ȱȱPlaintiffsȱ

initiallyȱfiledȱaȱComplaintȱagainstȱPHHȱinȱMayȱ2011,ȱallegingȱviolationsȱofȱRESPAȱandȱ

stateȱtortȱlaw.ȱȱPlaintiffsȱamendedȱtheirȱComplaintȱinȱJulyȱ2011,ȱandȱPHHȱassertsȱthatȱitȱ

shouldȱbeȱdismissedȱinȱitsȱentirety.ȱȱȱ

Plaintiffsȱbringȱeightȱcounts.ȱȱInȱCountȱOne,ȱPlaintiffsȱallegeȱPHHȱintentionallyȱ

andȱnegligentlyȱfailedȱtoȱexerciseȱdueȱcareȱinȱservicingȱtheirȱloan.ȱȱInȱCountsȱTwoȱandȱ

Eight,ȱPlaintiffsȱallegeȱPHHȱviolatedȱRESPAȱbyȱfailingȱtoȱrespondȱtoȱtheirȱQWRs.ȱȱInȱ

CountȱThree,ȱPlaintiffsȱallegeȱPHHȱcommittedȱdefamationȱbyȱreportingȱfalseȱ

informationȱtoȱtheȱcreditȱbureaus.ȱȱInȱCountȱFour,ȱPlaintiffsȱallegeȱintentionalȱinflictionȱ

ofȱemotionalȱdistress.ȱȱInȱCountsȱFiveȱandȱSix,ȱPlaintiffsȱseekȱattorneys’ȱfeesȱandȱcostsȱasȱ

wellȱasȱpunitiveȱdamages.ȱȱFinally,ȱinȱCountȱSeven,ȱPlaintiffsȱallegeȱconversionȱofȱtheȱ

fundsȱinȱtheirȱescrowȱaccount.ȱ

ȱ

ȱ
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Discussionȱ

Asȱaȱpreliminaryȱissue,ȱPHHȱassertsȱthatȱPlaintiffs’ȱclaimsȱareȱbarredȱbyȱtheȱ

consentȱorderȱtheȱpartiesȱsignedȱonȱAprilȱ13,ȱ2010.ȱȱInȱresponse,ȱPlaintiffsȱallegeȱthatȱ

theirȱclaimsȱariseȱfromȱPHH’sȱconductȱafterȱtheȱAprilȱ2010ȱconsentȱorder,ȱandȱanyȱ

informationȱaboutȱPHH’sȱactionsȱbeforeȱtheȱadversaryȱproceedingȱisȱmereȱbackground.ȱȱ

ToȱtheȱextentȱthatȱPlaintiffsȱassertȱclaimsȱarisingȱoutȱofȱconductȱpriorȱtoȱtheȱAprilȱ2010ȱ

release,ȱthoseȱclaimsȱareȱbarred.ȱȱȱ

A. RESPAȱClaimsȱ

CountsȱTwoȱandȱEightȱofȱPlaintiffs’ȱAmendedȱComplaintȱallegeȱthatȱPHHȱ

violatedȱRESPAȱbyȱfailingȱtoȱrespondȱtoȱmultipleȱQWRs.ȱȱToȱensureȱthatȱconsumersȱareȱ

providedȱwithȱgreaterȱandȱtimelyȱinformation,ȱRESPAȱestablishesȱcertainȱdisclosureȱ

requirementsȱforȱentitiesȱresponsibleȱforȱservicing1ȱaȱfederallyȱrelatedȱmortgageȱloan.ȱȱ

McCarleyȱv.ȱKPMGȱInt’l,ȱ293ȱFed.ȱApp’xȱ719,ȱ722ȱ(11thȱCir.ȱ2008);ȱ12ȱU.S.C.ȱ§ȱ2601.ȱȱ

RESPAȱalsoȱsetsȱdeadlinesȱforȱservicersȱtoȱrespondȱtoȱwrittenȱrequestsȱfromȱborrowers.ȱȱȱ

Whenȱaȱloanȱservicerȱreceivesȱaȱ“qualifiedȱwrittenȱrequest,”ȱtheȱservicerȱmustȱ

sendȱtheȱborrowerȱaȱwrittenȱacknowledgementȱwithinȱtwentyȱ(20)ȱdays,ȱandȱaȱfullȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱ
1ȱTheȱtermȱ“servicing”ȱisȱdefinedȱasȱ“receivingȱanyȱscheduledȱperiodicȱpaymentsȱfromȱaȱborrowerȱ
pursuantȱtoȱtheȱtermsȱofȱanyȱloanȱ.ȱ.ȱ.ȱandȱmakingȱtheȱpaymentsȱofȱprincipalȱandȱinterestȱandȱsuchȱotherȱ
paymentsȱwithȱrespectȱtoȱtheȱamountsȱreceivedȱfromȱtheȱborrowerȱasȱmayȱbeȱrequiredȱpursuantȱtoȱtheȱ
termsȱofȱtheȱloan.”ȱ12ȱU.S.C.ȱ§ȱ2605(i)(3).ȱȱPHHȱdoesȱnotȱdisputeȱthatȱitȱisȱaȱ“loanȱservicer”ȱwithinȱtheȱ
termsȱofȱtheȱstatute.ȱȱȱ
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responseȱisȱdueȱtoȱtheȱborrowerȱwithinȱsixtyȱ(60)ȱdays.ȱ12ȱU.S.C.ȱ§ȱ2605(e)(1)(A),ȱ(B).ȱȱAȱ

“qualifiedȱwrittenȱrequest”ȱisȱdefinedȱas:ȱ

aȱwrittenȱcorrespondence,ȱotherȱthanȱnoticeȱonȱaȱpaymentȱcouponȱorȱotherȱ
paymentȱmediumȱsuppliedȱbyȱtheȱservicer,ȱthatȱ(i)ȱincludes,ȱorȱotherwiseȱenablesȱ
theȱservicerȱtoȱidentify,ȱtheȱnameȱandȱaccountȱofȱtheȱborrower;ȱandȱ(ii)ȱincludesȱaȱ
statementȱofȱtheȱreasonsȱforȱtheȱbeliefȱofȱtheȱborrower,ȱtoȱtheȱextentȱapplicable,ȱ
thatȱtheȱaccountȱisȱinȱerrorȱorȱprovidesȱsufficientȱdetailȱtoȱtheȱservicerȱregardingȱ
otherȱinformationȱsoughtȱbyȱtheȱborrower.ȱ
ȱ

12ȱU.S.C.ȱ§ȱ2605(e)(1)(B).ȱȱIfȱtheȱservicerȱdoesȱnotȱcomplyȱwithȱRESPA’sȱdeadlines,ȱtheȱ

borrowerȱcanȱrecoverȱactualȱdamagesȱforȱtheȱfailureȱtoȱcommunicate,ȱbutȱtheȱborrowerȱ

isȱlimitedȱtoȱactualȱdamagesȱunlessȱthereȱisȱaȱ“patternȱorȱpracticeȱofȱnoncompliance.”ȱ12ȱ

U.S.C.ȱ§ȱ2605(f).ȱȱȱ

ȱ PlaintiffsȱallegeȱthatȱtheyȱneverȱreceivedȱaȱresponseȱtoȱtheȱfiveȱQWRsȱtheyȱsentȱtoȱ

PHH.ȱȱForȱpurposesȱofȱthisȱmotion,ȱPHHȱarguesȱthatȱtwoȱofȱPlaintiffs’ȱfiveȱlettersȱwereȱ

notȱQWRs:ȱaȱletterȱsentȱtoȱPHH’sȱattorney,ȱDanielȱWilder,ȱonȱOctoberȱ18,ȱ2010,ȱandȱaȱ

letterȱsentȱdirectlyȱtoȱPHHȱonȱOctoberȱ27,ȱ2010.2ȱȱȱ

PHHȱassertsȱthatȱtheȱOctoberȱ18ȱletterȱfailsȱtoȱqualifyȱasȱaȱQWRȱbecauseȱitȱwasȱ

sentȱtoȱPHH’sȱattorneyȱandȱnotȱdirectlyȱtoȱPHH.ȱȱTheȱissueȱofȱwhetherȱcorrespondenceȱ

sentȱtoȱaȱservicer’sȱoutsideȱattorneyȱisȱaȱQWRȱisȱnotȱsettled.ȱȱTheȱEleventhȱCircuitȱhasȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱ
2ȱTypically,ȱinȱdecidingȱaȱmotionȱtoȱdismiss,ȱaȱcourtȱshouldȱnotȱconsiderȱ“anythingȱbeyondȱtheȱfaceȱofȱtheȱ
complaintȱandȱdocumentsȱattachedȱthereto.”ȱFin.ȱSec.ȱAssurance,ȱInc.ȱv.ȱStephens,ȱInc.,ȱ500ȱF.3dȱ1276,ȱ
1284ȱ(11thȱCir.ȱ2007).ȱȱPlaintiffsȱattachedȱbothȱlettersȱtoȱtheirȱAmendedȱComplaint,ȱandȱtheȱcontentsȱofȱ
theseȱlettersȱareȱnotȱinȱdispute.ȱȱȱ
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notȱaddressedȱthisȱissueȱinȱaȱpublishedȱopinion,ȱbutȱatȱleastȱoneȱdistrictȱcourtȱinȱthisȱ

circuitȱhasȱheldȱthatȱcommunicationȱwithȱaȱservicer’sȱattorneyȱcanȱbeȱaȱQWR.ȱȱCompareȱ

McLeanȱv.ȱGMACȱMortgageȱCorp.,ȱInc.,ȱ2008ȱWLȱ5246149ȱ(S.D.ȱFla.ȱDec.ȱ16,ȱ2008),ȱaff’dȱ

398ȱFed.ȱApp’xȱ467ȱ(11thȱCir.ȱ2010)ȱ(findingȱletterȱsentȱtoȱoutsideȱbankruptcyȱcounselȱ

couldȱbeȱQWRȱwhereȱcounselȱforwardedȱtheȱletterȱtoȱtheȱservicerȱandȱdidȱnotȱadviseȱ

plaintiffsȱtoȱspeakȱdirectlyȱwithȱtheȱservicer);ȱwithȱGorhamȬDiMaggioȱv.ȱCountrywideȱ

HomeȱLoans,ȱInc.,ȱ592ȱF.ȱSupp.ȱ2dȱ283ȱ(N.D.N.Y.ȱ2008)ȱ(emailȱexchangeȱbetweenȱ

mortgagor’sȱattorneyȱandȱmortgagee’sȱattorneyȱwasȱnotȱaȱQWRȱunderȱ§ȱ2605(e)).ȱȱThus,ȱ

theȱCourtȱwillȱnotȱfindȱatȱthisȱstageȱofȱtheȱlitigationȱthatȱtheȱOctoberȱ18ȱletterȱdidȱnotȱ

qualifyȱasȱaȱQWR.ȱ

ȱ PHHȱassertsȱthatȱtheȱOctoberȱ27ȱletterȱfailsȱtoȱqualifyȱasȱaȱQWRȱbecauseȱitȱdidȱnotȱ

identifyȱaȱpotentialȱloanȱerror,ȱbutȱinsteadȱrequestedȱaȱpaymentȱbookȱorȱstatement.ȱȱ

However,ȱtheȱdefinitionȱofȱaȱQWRȱisȱinȱtheȱdisjunctive;ȱtheȱrequestȱmayȱidentifyȱanȱ

errorȱorȱincludeȱaȱstatementȱthatȱ“providesȱsufficientȱdetailȱtoȱtheȱservicerȱregardingȱ

otherȱinformationȱsoughtȱbyȱtheȱborrower.”ȱȱ12ȱU.S.C.ȱ§ȱ2605(e)(1)(B)ȱ(emphasisȱadded).ȱȱ

Seeȱe.g.,ȱGoldmanȱv.ȱAuroraȱLoanȱSvc.,ȱLLC,ȱNo.ȱ1:09ȬCVȬ3337ȬRWS,ȱ2011ȱWLȱ3845498ȱ

(N.D.ȱGa.ȱAug.ȱ29,ȱ2011)ȱ(denyingȱmotionȱtoȱdismissȱRESPAȱclaimȱwhereȱletterȱtoȱ

servicerȱrequestedȱpaymentȱhistory).ȱȱPlaintiffs’ȱAmendedȱComplaintȱadequatelyȱstatesȱ
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claimsȱunderȱRESPA,ȱandȱPHH’sȱrequestȱtoȱdismissȱPlaintiffs’ȱRESPAȱclaimsȱisȱ

DENIED.ȱ

B. StateȱLawȱClaimsȱ

PHHȱassertsȱthatȱPlaintiffs’ȱnegligenceȱandȱdefamationȱclaims,ȱCountȱOneȱandȱ

CountȱThree,ȱareȱpreemptedȱbyȱtheȱFairȱCreditȱReportingȱActȱ(“FCRA”).ȱȱHowever,ȱ

PHHȱadmitsȱthatȱthisȱCourtȱhasȱpreviouslyȱaddressedȱtheȱissueȱofȱwhetherȱstateȱ

commonȱlawȱclaimsȱareȱpreemptedȱbyȱFCRA.ȱȱInȱBakerȱv.ȱGeneralȱElectricȱCapital,ȱ

Corp.,ȱNo.ȱ3:10ȬCVȬ62(CAR),ȱ2011ȱWLȱ1743610ȱ(M.D.ȱGa.ȱMayȱ6,ȱ2011),ȱthisȱCourtȱ

adoptedȱtheȱstatutoryȱapproach,ȱfindingȱthatȱ15ȱU.S.C.ȱ§ȱ1681t(b)ȱdoesȱnotȱpreemptȱ

commonȱlawȱtortȱcausesȱofȱaction.ȱȱAlthoughȱPHHȱurgesȱthisȱCourtȱtoȱabandonȱitsȱ

previousȱpositionȱandȱadoptȱaȱtotalȱpreemptionȱapproach,ȱwhichȱitȱfindsȱ“moreȱ

persuasive,”ȱtheȱCourtȱdeclinesȱtoȱdoȱso.ȱȱForȱtheȱreasonsȱstatedȱinȱthisȱCourt’sȱorderȱinȱ

Baker,ȱPlaintiffs’ȱnegligenceȱandȱdefamationȱclaimsȱareȱnotȱpreemptedȱbyȱtheȱFCRA.ȱȱȱ

1. NegligenceȱClaimȱ

Inȱadditionȱtoȱitsȱpreemptionȱargument,ȱPHHȱassertsȱthatȱPlaintiffs’ȱnegligenceȱ

claimȱshouldȱbeȱdismissedȱbecauseȱPlaintiffsȱhaveȱfailedȱtoȱallegeȱaȱdutyȱseparateȱfromȱ

theȱparties’ȱcontract.ȱȱUnderȱGeorgiaȱlaw,ȱtheȱfailureȱtoȱperformȱaȱcontractȱdoesȱnotȱ

constituteȱaȱtort,ȱandȱaȱplaintiffȱ“hasȱaȱtortȱclaimȱonlyȱwhere,ȱinȱadditionȱtoȱbreachingȱ
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theȱcontract,ȱtheȱdefendantȱalsoȱbreachesȱanȱindependentȱdutyȱimposedȱbyȱlaw.”ȱ

ServiceMasterȱCo.,ȱL.P.ȱv.ȱMartin,ȱ252ȱGa.ȱApp.ȱ751,ȱ754,ȱ556ȱS.E.2dȱ517,ȱ521ȱ(2001).ȱȱȱ

PlaintiffsȱhaveȱnotȱpointedȱtoȱanyȱnegligentȱactionsȱorȱinactionsȱbyȱPHHȱthatȱfallȱ

outsideȱtheȱcompany’sȱadministrationȱofȱtheȱloan,ȱandȱtheirȱclaimsȱdependȱsolelyȱonȱtheȱ

contractȱbetweenȱtheȱpartiesȱandȱtheȱAprilȱ2010ȱconsentȱorder.ȱȱThus,ȱwhileȱdiscoveryȱ

mayȱshowȱthatȱPHHȱwasȱnegligentȱinȱservicingȱtheȱloan,ȱthatȱnegligenceȱarisesȱ“solelyȱ

outȱofȱtheȱparties’ȱcontractualȱrelationship,”ȱandȱcannotȱsustainȱaȱseparateȱtortȱduty.ȱȱ

FielbonȱDev.ȱCo.,ȱLLCȱv.ȱColonyȱBankȱofȱHoustonȱCounty,ȱ290ȱGa.ȱApp.ȱ847,ȱ856,ȱ660ȱ

S.E.2dȱ801,ȱ809ȱ(2008).ȱȱPHH’sȱrequestȱtoȱdismissȱPlaintiffs’ȱnegligenceȱclaimȱisȱ

GRANTED.ȱ

2. DefamationȱClaimȱ

PHHȱassertsȱthatȱPlaintiffs’ȱdefamationȱclaimȱisȱsubjectȱtoȱdismissalȱbecauseȱ

Plaintiffsȱdidȱnotȱpleadȱspecialȱdamages.ȱȱToȱestablishȱaȱclaimȱofȱdefamation,ȱaȱplaintiffȱ

mustȱproveȱtheȱexistenceȱof:ȱ“(1)ȱaȱfalseȱandȱdefamatoryȱstatementȱconcerningȱtheȱ

plaintiff;ȱ(2)ȱanȱunprivilegedȱcommunicationȱtoȱaȱthirdȱparty;ȱ(3)ȱfaultȱbyȱtheȱdefendantȱ

amountingȱatȱleastȱtoȱnegligence;ȱandȱ(4)ȱspecialȱharmȱorȱtheȱactionabilityȱofȱtheȱ

statementȱirrespectiveȱofȱspecialȱharm.”ȱBolleaȱv.ȱWorldȱChampionshipȱWrestling,ȱInc.,ȱ

271ȱGa.ȱApp.ȱ555,ȱ557,ȱ610ȱS.E.2dȱ92,ȱ96ȱ(2005)ȱ(internalȱcitationsȱandȱquotationsȱ

omitted).ȱȱAȱplaintiffȱisȱnotȱrequiredȱtoȱproveȱspecialȱharmȱinȱtheȱcaseȱofȱlibelȱperȱse,ȱ
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whichȱisȱaȱ“publicationȱchargingȱthatȱoneȱisȱguiltyȱofȱaȱcrime,ȱdishonesty,ȱorȱ

immorality.”ȱJohnsonȱv.ȱCitimortgage,ȱInc.,ȱ351ȱF.ȱSupp.ȱ2dȱ1368,ȱ1377ȱ(N.D.ȱGa.ȱ2004).ȱȱȱ

UnderȱGeorgiaȱlaw,ȱtoȱ“chargeȱoneȱasȱaȱdelinquentȱdebtorȱis,ȱasȱaȱmatterȱofȱlaw,ȱ

notȱlibelousȱperȱse,”ȱandȱaȱwritingȱstatingȱthatȱaȱpersonȱowesȱaȱdebtȱ“doesȱnotȱrenderȱ

theȱauthorȱorȱpublisherȱofȱsuchȱstatementȱliableȱwithoutȱproofȱofȱspecialȱdamages.”ȱȱ

Sumnerȱv.ȱFirstȱUnionȱNat’lȱBankȱofȱGa.,ȱ200ȱGa.ȱApp.ȱ729,ȱ730,ȱ409ȱS.E.2dȱ212,ȱ213ȱ

(1991).ȱȱThus,ȱPlaintiffsȱmustȱhaveȱpledȱspecialȱdamagesȱforȱtheirȱdefamationȱclaimȱtoȱ

survive.ȱȱSpecialȱdamagesȱexistȱwhereȱtheȱplaintiffȱcanȱshowȱ“aȱlossȱofȱmoneyȱorȱsomeȱ

otherȱmaterialȱtemporalȱadvantageȱcapableȱofȱbeingȱassessedȱinȱmonetaryȱvalue.”ȱHoodȱ

v.ȱDunȱ&ȱBradstreet,ȱInc.,ȱ486ȱF.2dȱ25,ȱ33ȱ(5thȱCir.ȱ1973).3ȱȱSpecifically,ȱtheȱ“lossȱofȱ

employment,ȱincome,ȱorȱprofits”ȱisȱsufficientȱtoȱshowȱspecialȱdamages.ȱȱId.ȱȱ

InȱtheirȱComplaint,ȱPlaintiffsȱallegeȱthatȱtheyȱhaveȱtriedȱtoȱrefinanceȱtheirȱhomeȱ

andȱhaveȱbeenȱunableȱtoȱdoȱsoȱbecauseȱofȱtheȱfalseȱstatementsȱPHHȱreportedȱtoȱtheȱ

creditȱbureaus.ȱȱThus,ȱPlaintiffsȱhaveȱallegedȱtheȱlossȱofȱanȱadvantageȱthatȱmayȱbeȱ

measuredȱinȱmonetaryȱvalue,ȱandȱthusȱsufficientlyȱpledȱspecialȱdamages.ȱȱPHH’sȱ

requestȱtoȱdismissȱPlaintiffs’ȱdefamationȱclaimȱisȱthereforeȱDENIED.ȱ

ȱ

ȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱ
3ȱInȱBonnerȱv.ȱCityȱofȱPritchard,ȱ661ȱF.2dȱ1206,ȱ1209ȱ(11thȱCir.ȱ1981),ȱtheȱEleventhȱCircuitȱadoptedȱallȱcasesȱ
decidedȱbyȱtheȱformerȱFifthȱCircuitȱbeforeȱOctoberȱ1,ȱ1981.ȱȱȱ
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3. IntentionalȱInflictionȱofȱEmotionalȱDistressȱClaimȱ

ToȱrecoverȱforȱintentionalȱinflictionȱofȱemotionalȱdistressȱunderȱGeorgiaȱlaw,ȱaȱ

plaintiffȱmustȱshow:ȱ(1)ȱintentionalȱorȱrecklessȱconductȱbyȱtheȱdefendantȱthatȱwasȱ(2)ȱ

extremeȱorȱoutrageousȱandȱ(3)ȱwasȱcausallyȱconnectedȱtoȱtheȱplaintiff’sȱsevereȱemotionalȱ

distress.ȱȱJohnson,ȱ351ȱF.ȱSupp.ȱ2dȱatȱ1381.ȱȱWhetherȱaȱdefendant’sȱconductȱisȱ

sufficientlyȱoutrageousȱorȱegregiousȱtoȱsupportȱaȱclaimȱforȱintentionalȱinflictionȱofȱ

emotionalȱdistressȱisȱaȱquestionȱofȱlaw.ȱȱYarbrayȱv.ȱS.ȱBellȱTel.ȱ&ȱTel.ȱCo.,ȱ261ȱGa.ȱ703,ȱ

706,ȱ409ȱS.E.2dȱ835,ȱ836ȱ(1991).ȱȱGenerally,ȱaȱdefendantȱisȱonlyȱliableȱwhereȱ“theȱconductȱ

hasȱbeenȱsoȱoutrageousȱinȱcharacter,ȱandȱsoȱextremeȱinȱdegree,ȱasȱtoȱgoȱbeyondȱallȱ

possibleȱboundsȱofȱdecency,ȱandȱtoȱbeȱregardedȱasȱatrocious,ȱandȱutterlyȱintolerableȱinȱaȱ

civilizedȱcommunity.”ȱNorfolkȱS.ȱRy.ȱCo.ȱv.ȱSpence,ȱ210ȱGa.ȱApp.ȱ284,ȱ285,ȱ435ȱS.E.2dȱ

680,ȱ682ȱ(1993).ȱȱȱ

InȱCountȱFour,ȱPlaintiffsȱallegeȱthatȱColdwellȱBankerȱcommittedȱtheȱtortȱofȱ

intentionalȱinflictionȱofȱemotionalȱdistressȱbyȱintentionallyȱdisobeyingȱtheȱconsentȱorderȱ

theȱpartiesȱenteredȱintoȱinȱAprilȱ2010.ȱȱGivenȱtheȱstringentȱstandardȱforȱextremeȱandȱ

outrageousȱconduct,ȱevenȱacceptingȱtheȱPlaintiffs’ȱwellȬpleadedȱallegationsȱasȱtrue,ȱ

Plaintiffsȱhaveȱfailedȱtoȱstateȱaȱclaimȱforȱintentionalȱinflictionȱofȱemotionalȱdistress.ȱȱSee,ȱ

e.g.,ȱCookȱv.ȱCovingtonȱCreditȱofȱGa.,ȱInc.,ȱ290ȱGa.ȱApp.ȱ825,ȱ660ȱS.E.2dȱ855ȱ(2008)ȱ(noȱ

intentionalȱinflictionȱofȱemotionalȱdistressȱwhereȱemployeesȱofȱloanȱcompanyȱmadeȱ
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numerousȱdemandsȱforȱpaymentȱoverȱtheȱphoneȱandȱengagedȱinȱaȱphysicalȱaltercationȱ

withȱtheȱborrower);ȱJenkinsȱv.ȱWachoviaȱBank,ȱNat’lȱAssoc.,ȱ309ȱGa.ȱApp.ȱ562,ȱ711ȱ

S.E.2dȱ80ȱ(2011)ȱ(conductȱofȱbankȱemployeesȱwasȱnotȱextremeȱorȱoutrageousȱwhereȱtheȱ

employeesȱintentionallyȱcashedȱaȱcheckȱoverȱaȱforgedȱendorsementȱandȱintentionallyȱorȱ

recklesslyȱcausedȱtheȱnamedȱpayeeȱemotionalȱdistress).ȱȱInȱthisȱcase,ȱPlaintiffsȱallegeȱ

onlyȱthatȱtheyȱwereȱthreatenedȱwithȱforeclosureȱandȱpreventedȱfromȱrefinancingȱtheirȱ

home.ȱȱPHH’sȱallegedȱconductȱdoesȱnotȱriseȱtoȱtheȱlevelȱofȱextremeȱorȱoutrageous,ȱandȱ

theȱrequestȱtoȱdismissȱCountȱFourȱofȱPlaintiffs’ȱAmendedȱComplaintȱisȱGRANTED.ȱȱȱ

4. Conversionȱ

InȱCountȱSeven,ȱPlaintiffsȱallegeȱthatȱPHHȱconvertedȱtheirȱescrowȱfundsȱwhenȱitȱ

refusedȱtoȱturnȱthemȱoverȱafterȱreceivingȱtheȱBankruptcyȱCourt’sȱEscrowȱOrderȱandȱ

Plaintiffs’ȱJulyȱ24,ȱ2010ȱdemandȱletter.ȱȱUnderȱGeorgiaȱlaw,ȱconversionȱmayȱbeȱshownȱ

throughȱ“anȱactȱofȱdominionȱoverȱtheȱpersonalȱpropertyȱofȱanotherȱinconsistentȱwithȱhisȱ

rights,”ȱorȱbyȱ“anȱunauthorizedȱappropriation.”ȱKornegayȱv.ȱThompson,ȱ157ȱGa.ȱApp.ȱ

558,ȱ559,ȱ278ȱS.E.2dȱ140,ȱ142ȱ(1981).ȱȱPlaintiffsȱallegeȱtheȱsecondȱtypeȱofȱconversionȱandȱ

mustȱshow:ȱ“(1)ȱtitleȱtoȱtheȱpropertyȱorȱtheȱrightȱofȱpossession,ȱ(2)ȱactualȱpossessionȱinȱ

theȱotherȱparty,ȱ(3)ȱdemandȱforȱreturnȱofȱtheȱproperty,ȱandȱ(4)ȱrefusalȱbyȱtheȱotherȱpartyȱ

toȱreturnȱtheȱproperty.”ȱTreyȱInmanȱ&ȱAssoc.,ȱP.C.ȱv.ȱBankȱofȱAm.,ȱN.A.,ȱ306ȱGa.ȱApp.ȱ

451,ȱ457,ȱ702ȱS.E.2dȱ711,ȱ716ȱ(2010).ȱȱȱ



13ȱ

ȱ

PHHȱarguesȱthatȱPlaintiffsȱhaveȱfailedȱtoȱallegeȱfactsȱsufficientȱtoȱshowȱthatȱtheyȱ

demandedȱreturnȱofȱtheȱfunds.ȱȱSpecifically,ȱPHHȱassertsȱthatȱPlaintiffs’ȱJulyȱ24,ȱ2010ȱ

requestȱforȱwhateverȱfundsȱremainedȱinȱtheirȱescrowȱaccountȱcannotȱconstituteȱaȱ

demandȱasȱaȱmatterȱofȱlaw.ȱȱTheȱCourt,ȱhowever,ȱisȱunconvinced.ȱȱTheȱcasesȱcitedȱbyȱ

PHHȱinȱsupportȱofȱthisȱstatementȱeitherȱdoȱnotȱinvolveȱconversion,ȱorȱinvolveȱsituationsȱ

whereȱthereȱwasȱnoȱdemandȱorȱrequestȱforȱtheȱpropertyȱatȱall.ȱȱMoreover,ȱcaseȱlawȱ

supportsȱPlaintiffs’ȱclaimȱthatȱtheyȱadequatelyȱdemandedȱreturnȱofȱtheȱfunds.ȱȱSee,ȱe.g.,ȱ

Thomasȱv.ȱStatewideȱBeverageȱEquip.,ȱInc.,ȱ152ȱGa.ȱApp.ȱ293,ȱ262ȱS.E.2dȱ575ȱ(1979)ȱ

(testimonyȱthatȱplaintiffȱsoughtȱoutȱtheȱpropertyȱinȱquestionȱandȱwasȱrefusedȱheldȱ

sufficientȱtoȱshowȱdemandȱandȱrefusalȱforȱpurposesȱofȱconversionȱclaim).ȱȱThus,ȱPHH’sȱ

requestȱtoȱdismissȱPlaintiffs’ȱconversionȱclaimȱisȱDENIED.ȱȱ

5. PunitiveȱDamagesȱ

InȱCountȱSix,ȱPlaintiffsȱseekȱpunitiveȱdamages.ȱȱPHHȱassertsȱthatȱthisȱrequestȱ

shouldȱbeȱdismissed,ȱarguingȱthatȱallȱofȱPlaintiffs’ȱclaimsȱpotentiallyȱsupportingȱsuchȱaȱ

requestȱfailȱasȱaȱmatterȱofȱlaw.ȱȱO.C.G.A.ȱ§ȱ51Ȭ12Ȭ5.1ȱprovidesȱthatȱpunitiveȱdamagesȱ

mayȱbeȱawardedȱinȱtortȱactionsȱwhereȱtheȱdefendant’sȱactionsȱshowȱ“willfulȱ

misconduct,ȱmalice,ȱfraud,ȱwantonness,ȱoppression,ȱorȱthatȱentireȱwantȱofȱcareȱwhichȱ

wouldȱraiseȱtheȱpresumptionȱofȱconsciousȱindifferenceȱtoȱconsequences.”ȱȱSinceȱthisȱ

CourtȱdidȱnotȱdismissȱallȱofȱPlaintiffs’ȱintentionalȱtortȱclaims,ȱandȱPlaintiffs’ȱclaimsȱforȱ



14ȱ

ȱ

defamationȱandȱconversionȱwouldȱpotentiallyȱsupportȱanȱawardȱofȱpunitiveȱdamages,ȱ

PHH’sȱmotionȱtoȱdismissȱPlaintiffs’ȱrequestȱforȱpunitiveȱdamagesȱisȱDENIED.ȱ

ȱ Thus,ȱPHH’sȱmotionȱtoȱdismissȱisȱGRANTEDȱasȱtoȱCountsȱOneȱandȱFourȱofȱ

Plaintiffs’ȱAmendedȱComplaint.ȱȱPHH’sȱmotionȱisȱDENIEDȱasȱtoȱCountsȱTwo,ȱThree,ȱ

Six,ȱSevenȱandȱEightȱofȱPlaintiffs’ȱAmendedȱComplaint.ȱȱTheȱpartiesȱmustȱcomplyȱwithȱ

theȱRulesȱ16/26ȱOrderȱ[Doc.ȱ6]ȱandȱsubmitȱaȱproposedȱSchedulingȱandȱDiscoveryȱOrderȱ

withinȱfourteenȱ(14)ȱdaysȱofȱtheȱdateȱofȱthisȱOrder.ȱȱȱ

ȱ SOȱORDERED,ȱthisȱ9thȱdayȱofȱNovember,ȱ2011.ȱ

ȱ

ȱ ȱ ȱ ȱ ȱ ȱ S/ȱȱC.ȱAshleyȱRoyalȱ
ȱ ȱ ȱ ȱ ȱ ȱ C.ȱASHLEYȱROYAL,ȱCHIEFȱJUDGEȱ
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