GREGORY v. PREFERRED FINANCIAL SOLUTIONS et al Doc. 150

INTHE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF GEORGIA
MACON DIVISION

TINA M. GREGORY f/k/a
Tina Adams Green;
individually and as Class
Representative for all others
similarly situated,

Plaintiffs,
CIVIL ACTION NUMBER
V.
5:11-CV-00422-MTT
PREFERRED FINANCIAL
SOLUTIONS;

CREDIT CARD RELIEF;
THOMASP. DAKICH,

d/b/a DAKICH & ASSOCIATES,
JEFFREY BROOKS;

RHONDA ROELL-TAYLOR,;
LARRY D. WILSON;

ROD MILLER;

DANIEL YUSKA:;

STEVE MLYNSKI;

JEFF WHITEHEAD; and
LAQUETTA PEARSON,

Defendants.

S N N N N N N N N N N N N N N N N N N N N N N N N N

FINAL ORDER OF JUDGMENT AND DISMISSAL

This matter coming to be heard on PlainsifnopposedRequestor Final Approval of
Class Action SettlementReques), due and adequate notice having been given to the Settlement
Class! and the Court having considered all papers filed and proceedings in this matter, it is

HEREBY ORDERED, ADJUDGED and DECREED agldws:

1 Unless otherwise defined herein, @bitalized terms have the same definition as set forth i
the Settlement Agreement
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1. This Court has jurisdiction over the subject matter of the Action and persondigtiois over
all parties to the Action, including all Class Members.

2. The Court preliminarily approved the Settlement Agreement by Preliminapyo&al Order
datedAugust 24, 2018, Doc. 143, and notice was given to all members of the Class under the
terms of the Preliminary Approval Order.

3. The Court has read and considered the papers filed in support Rédguestincluding the
Settlement Agreement and the exlshitereto, memoranda and arguments submitted on behalf
of the Class and the defendants, and supporting declaralibe<Court has been informed by
the Class Settlement Administrator that no members of the class sought exclusiahdr
class or have obgted to the Settlement of this actiorhe Court held a hearing on March 5,
2019 at which time the Parties and all other interested persons were afforded tharogpor
to be heard in support of and in opposition to the Settlem&he Court has receed no
objections from any person regarding this Settlement.

4. Based on the papers filed with the Court and the presentations made to the CauRdidis
and other interested persons at the hearing, the Court now gives final approval tibetimeSet
and finds that the Settlement is fair, adequate, reasonable, and in the bessiotéhesClass.

In weighing final approval of a class settlement, the Court's role is tordetewhether
the settlement, taken as a whole, is “fair, adequate and reasonable and . . . not the product of
collusion between the partied3énnett v. Behring Corp., 737 F.2d 982, 986 (11th Cir. 1984)
(internal quotation marks and citations omittedyerso v. SouthTrust Bank of Ala., N.A., 18
F.3d 1527, 1530 (11th Cir. 1994). To aid in this determination, courts in this Circuit consider
the following factors: (1) th existence of fraud or collusion behind the settlement; (2) the

complexity, expense, and duration of litigation; (3) the stage of the proceeadiwhysch the
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settlement was achieved and the amount of discovery completed; (4) the probaliiiey
plaintff's success on the merits; (5) the range of possible recovanéq6) the opinions of
class counsel, class representatives, and the substance and amount of opposition to the
settlement. See Leverso, 18 F.3d at 1530 n.@®ennett, 737 F.2d at 986. fil assessing these
factors, the Court ‘should be hesitant to substitutgits] own judgment for that of counsel.”
Lipuma v. Am. Express Co., 406 F.Supp.2d 1298, 1315 (S.D. Fla. 2005) (qudting Smith,
926 F.2d 1027, 1028 (11th Cir. 1991));re Motorsports Merchandise Antitrust Litig., 112 F.
Supp. 2d 1329, 1333 (N.D. Ga. 2000) (same). Application of these factors in this case supports
final approval of the Settlement:

The Court must consider whether a proposed settlement is “the product of collusion
between the partiesBennett, 737 F.2d at 986 (quotir@otton v. Hinton, 559 F.2d 1326, 1330
(5th Cir. 1977)). “There is a presumption of good faith in the negotiation process. ... Where
the parties have negotiated at arm's length, the Court should find that the setitemoethe
product of collusion. . . . Further, where the case proceeds adversarially, thissagagedt
a finding of collusion.” Saccoccio v. JP Morgan Chase Bank, N.A., 297 F.R.D. 683, 692 (S.D.
Fla. 2014) (citations omitted)ygramyv. Coca-Cola Co., 200 F.R.D. 685, 693 (N.D. Ga. 2001).
Here, there is no claim of fraud or collusiofhe fact that the Settlement is the result of arms’
length negotiations suppsthis finding. Also, the parties conducted extensive discov@ssy.
Doc. 81 (representing that “the parties have exchanged written discovery and conducted
numerais depositions?)In re Corrugated Container Antitrust Litig., 643 F.2d 195, 211 (5th
Cir. 1981) (“[T]he trial court may legitimately presume that counsel's judgiteat they had

achieved the desired quantum of information necessary to achieve a s#ftleme is
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reliable.”) (citations omitted) Accordingly, this factor weighs in favor of final approval of the
Settlement.

“In most situations, unless the settlement is clearly inadequate, itsaumepnd approval
are preferable to lengthy and expensive litigation with uncertain résdltsewberg on Class
Actions 8§ 11:50 at 155 (4th ed. 2002). In this case, recovergngymeans other than
settlementvould requires additional litigation. The case has been pending since 2011, and
several Defendantsave filed for bankruptcy, which limits the range of possible recovery
Doc.136 at 2.Furthermore, the actidmas beepending since 201&nd is factually and legally
complex, which supports the findisithat ontinued litigation would be expensive and that
settlement is in the best interests of tlass.

Additionally, in considering a proposed class settlement, the Court “may rely upon the
judgment of experienced counsel for the parties. . .. Absent fraud, collusion, or thieelike
district court ‘should be hesitant to substitute its own judgment for that of cotinselson
v. Mead Johnson & Johnson Co., 484 F. App’x 429, 434 (11th Cir. 2012) (quoti@gtton,

559 F.2d at 1330)Greco v. Ginn Dev. Co., LLC, 635 F. App’x 628, 632 (11th Cir. 2015)
(same)]nre Domestic Air, 148 F.R.D. at 312-13 (same). In addition, “the reaction of the
class is an importd factor.”Lipuma, 406 F. Supp. 2d at 132¢e Saccoccio, 297 F.R.D. at

694 (“[A] low number of objections suggests that the settlement is reasonable);

Motor sports Merchandise Antitrust Litig., 112 F. Supp. 2d at 1338 (“The lack of objection . .

. suggests the terms are satisfactory. . .Hgre, noclass members have objected or opted

out. The Court thus finds that the positive response from the Class Members here gvidence

the fairness, reasonableness, and adequacy of the Settlement.
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5. On Augus 24, 2018, Doc. 143the Court approved the following class definition for settlement
purposes:
All persons who, while residing in the State of Georgia, received
Debt Settlement and/or Debt Adjusting services from the
Defendants from July 1, 2003 through and including March 7, 2014,

and from whom the Defendants accepted, either directly or
indirectly, any charge, fee, contribution, or combination thereof.

6. The Court is informed that there are 796 unique persons described above during this period.
7. Plairntiff Tina Gregoy has been appointed Class Representative and James W. Hurt, Jr. of Hurt
Stolz, P.C.and Richard G. DiGiorgio of Cory Watson, P.Gave been appointed as Class

Counsel.

8. The Court finds that: (A) the members of the Class have a limitecesitin individually
prosecuting the claims at issue; (B) that no other litigation commencedinggidue claims at
issue by members of the Class warrants disapproval of this Settlement; (G3sirable to
concentrate the claims in this forum; and) (Dis unlikely that there will be difficulties
encountered in administering this Settlement.

9. The Court has determined that the Class Notice given to the Class members,daraecor
with the Preliminary Approval Order, fully and accurately informed nmesbf the Class of
all material elements of the Settlement and constituted the best notice practichdvl¢éhen
circumstances, and fully satisfied the requirements of Due Proces®.Few. P. 23, and all
applicable laws.

10.No persons in the defined skemade timely and valid requests for exclusion.

11.The Court orders the parties to the Settlement Agreement to perform their ob$igatio
thereunder.The Settlement Agreement shall be deemed incorporated herein as if explicitly set

forth and shall have the full force of amd@r of this Court.
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12.The Court dismisses this Action with prejudice and without costs (except asiethprovided
herein and in th Settlement Agreement) as to Plaintiff and all Class membérs. Court
adjudges that the released claims described in the Settlement Agreement aed egjabrst
the Released Parties.

13.The Cart adjudges that the Plaintiéind all Class members shaét beemed to have fully,
finally and forever released and relinquished their claims against the Releases, Rar
specified in the Settlement Agreement.

14. After the Effective Date, all Class Members, including Representativetif?)aane hereby
permanetly enjoined from commencing, prosecuting, or assisting in any suit against the
Released Parties with respect to the fees, charges, conduct, services cacissions of the
Released Parties relating to all matters within the scope of the releasasecbimathe
Settlement Agreement.

15.The Court further adjudges that upon the Effective Date, the atesaibed release and the
Settlement Agreement will be binding on, and hessgjudicata and preclusive effect in all
pending and future lawsuits or other proceedings maintained by or on behalf of, fRiaohtif
all other Class members, and their respective affiliates, assigns, heirstoexecu
administrators, successors and agenfBhe Released Parties may file the Settlement
Agreement and/or this Final Order of Judgment and Dismissal in any action eegiragthat
may be brought against them in order to support a defense or counterclaim basedmasrinci
of resjudicata, collateral estoppel, release, good faith settlement, judgment bar or reduction,
or any other theory of claim preclusion or issue preclusion or similar aefercounterclaim.

16. Without affecting the finality of this Final Order of Judgment and Dismissalynaay, the

Court retains exclusive jurisdiction over(a) implementation andnércement of the
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Settlement Agreement until the final judgment contemplated hereby has becortieecdied
each and every act agreed to be performed by the parties hereto pursuantetteime!g
Agreement have been performed; (b) any other actiorssageto conclude the Settlement
and to administer, effectuate, interpret and monitor compliance with the provisioms of t
Settlement Agreement; and (c) all parties to this Action and the Settlement Class srfember
the purpose of implementing and enfagcthe Settlement Agreement, including the bar order
set forth in paragraphblabove, and resolving all disputes arising from claims for payment
under the Settlement.

17.The Court approves the incentive award requested in the Settlement AgreenteaniGlzEs
Representative and specifically finds such amount to be reasonable in light efwice s
performed by Plaintiff for the class his amount shall be paid ltlye Class Administratan
accordance with the terms of the Settlement Agreement.

18. Neither thisFinal Order of Judgment and Dismissal nor the Settlement Agreeshaihtbe
construed or used as an admission or concession by or against the Individual Defendants or
any of the Released Parties of any fault, omission, liability, or wronggdor the validity of
any released claimd.his Final Order of Judgment and Dismissal is not a finding of the validity
or invalidity of any claims in this Action or a determination of any wrongdoinghiey
Individual Defendants or any of the Released Parti#se final approval of the Settlement
Agreement does not constitute any opinion, position, or determination of this Court, one way
or the other, as to the merits of the claims and defenses of Plaintiff, the Clageideor the
Individual Defendants.

19. Any objectios to the Settlement Agreement are overruled and denied in all respéets.

Court finds that no just reason exists for delay in entering this Final Ordeidgfment and
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Dismissal. Accordingly, the Clerk is hereby directed forthwith to enter this Fovaler of

Judgment and Dismissal.

SO ORDERED, this 21st day of March, 2019.

S/Marc T. Treadwell
MARC T. TREADWELL, JUDGE
UNITED STATES DISTRICT COURT
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