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IN THE UNITED STAT ES DISTRICT COURT
FOR THE MIDDLE DIST RICT OF GEORGIA
MACON DIVISION

TRACY R. MILLER,
Plaintiff

VS.
CIVIL No: 5:11-CV-465-MTT-MSH
GEORGIA DEPARTMENT OF
CORRECTIONS, et. al.,
PROCEEDINGS UNDER 42U.S.C.§1983
Defendants : B:FORE THE U. S.MAGISTRATE JUDGE

ORDER & RECOMMENDATION

Plaintiff TRACY R. MILLER, an inmate currdly confined at the Pulaski State
Prison in Hawkinsville, Georgia, has filegheo secivil rights complaint under 42 U.S.§.
1983. In an Order on December 6, 201CFENo. 6), this Court granted Plaintiff's
Motion to Proceedh forma paupersbut also required Plaintitb supplement her original
Complaint. Plaintiff has now filed hé8upplement (ECF No. 8), and the Court has
accordingly reviewed both Praiff's Complaint and Supplenm¢ as require by 28 U.S.C.

8§ 1915A. Having done so, @&hCourt finds that Plaintiff <laims against Defendants
Farley, Williams, and Austin are sufficient to survive the preliminary review. It is
RECOMMENDED, however, that all otheraiins and Defendants be DISMISSED from
this action pursuant to 29.S.C. 1915A(b)(1) &(2).
STANDARD OF REVIEW
Because Plaintiff is a prisoner “seeking es¥ from a governmaaitentity or [an]

officer or employee of a governmental entitghis Court is required to conduct a
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preliminary screening of her Complairgee28 U.S.C.§ 1915A(a). In so doing, the
district court must accept all factualegations in the Complaint as triégown v. Johnsgn
387 F.3d 1344, 1347 (11th Cir. 2004ro sepleadings, like the one in this case, are also
“held to a less stringent standard thaeaglings drafted by attorneys” and must be
“liberally construed. Tannenbaum v. United States48 F.3d 1262, 1263 (11th Cir.
1998). Nonetheless, a district court maly dismiss a prisoner complaint after the initial
review if it finds that the amplaint (1) “is frivolous, mali@us, or fails to state a claim
upon which relief may be grantear (2) “seeks monetary relief from a defendant who is
immune from such relief. 28 U.S.C. 81915A(b)see also28 U.S.C. 8§1915(2)(B)
(requiring the same of prisoners proceedmfprma pauperis

A claim is frivolous when it jppears from the face of titemplaint that the factual
allegations aréclearly basele$sor that the legal theories atmdisputably meritless.
Carroll v. Gross 984 F.2d 392, 393 (11th Cir. 1993). A complaint is thus properly
dismissed by the district cowgtia spontéf it is found to be “without arguable merit either
in law or fact.”Bilal v. Driver, 251 F.3d 1346, 1349 (11th Cir. 2001).

A complaint fails to state @laim when it does not includenough factual matter
(taken as trué)to “give the defendant fair notice of whhe . . . claim is and the grounds
upon which it rests[’]Bell Atlantic Corp. v. TwombJ\650 U.S. 544, 555-56 (2007). The
“factual allegations must be enough to rasaht to relief above the speculative leVil.

In other words, the complaint must contain stimmgy more than “a atement of facts that
merely creates a suspicion [of] a ldgaognizable right of action.” Id.“[T]hreadbare

recitals of the elements of a cause of actsupported by mere nolusory statements, do



not suffice” Ashcroft v. Igbgl129 S.Ct. 1937, 1949 (2009).

To state a claim for relief und€r1983, a plaintiff mustleege that: (1) an act or
omission deprived him of agfit, privilege, or immunity seired by the Constitution or a
statute of the United States; and (2) theoacmission was committed by a person acting
under color of state lawale v. Tallapoosa Count$0 F.3d 1579, 1581 (11th Cir. 1995).
If a litigant cannot satisfy these requirements, or fails to provide factual allegations in
support of hers claim or claims, tbemplaint is subjedb dismissalSee Chappell v. Rich
340 F.3d 1279, 1282-84 (11th Cir. 2008)e als®8 U.S.C. § 1915A(b).

DISCUSSION

In this case, Plaintiff's Qoplaint & Supplement allege that a fire caused black
smoke to fill Plaintiff's room one night, & no alarm ever sounded, and that Defendants
Lieutenant Farley, Officer Wiliims, and Officer Aust failed to come to her assistance
despite her screams and repeated pleas for heppears that Plaintiff did not suffer any
physical injury as a result of the fire or sreakhalation, though Plaiiff does allege that
the experience caused lasting “psychologicathdge. She claims to suffer from mental
distress, anxiety, irritability, depression,la$hbacks,” and fear of enclosed spaces.
Plaintiff does not allege, however, tha¢$le “conditions” require medical treatment.

These allegations, when read in a lightsinfavorable to the Plaintiff, do arguably
state a colorable claim for relief underdx.C. § 198and 28 U.&C. 81915A. See Hale
50 F.3d at 1581. If true, the allegatiosaggest that the named Defendants were
deliberately indifferent to Plaintiff's health eafety. A prison offi@l may be held liable

for acting with “deliberate indifferece” to an inmate’sealth or safety ihe knows that the



iInmate faces a substantial riskserious harm and disregarttiat risk by failing to take
reasonable measures to abat€dttrell v. Caldwell 85 F.3d 1480, 1491 (11th Cir. 1996);
Farmer v. Brennan511 U.S. 825, 114 S.Ct. 197,74, 128 L.Ed.2d 811 (1994)).

Plaintiff may not, however, recover coensatory or punitive damages for her
“injuries” arising from Defendats’ alleged conduct. Undéhe Prison Litigation Reform
Act (“PLRA"), “[n]o Federal civil action may berought by a prisoner . . . for mental or
emotional injury suffered whilen custody without prior showing of physical injury”
which is more thame minimis 42 U.S.C. § 1997e(eMitchell v. Brown & Williamson
Tobacco Corp 294 F.3d 1309, 1312-131th Cir. 2002). Plaintiff has not alleged that
she suffered any note minimisphysical injuries as a reléwf Defendants inaction, and
the “psychological” injuries dtered by Plaintiff are insuffi@nt to establish a “physical
injury” underthe PLRA. See Chatham v. AdcqcB34 Fed. Appx. 281284 (11th Cir.
2009) (“anxiety, nightmares, and hallucinatighslo not rise to the level of a physical
injury that is “greater than dainimis”). Though Plaintiff mg have been placed at a risk
of physical harm when the fitgoke out, a 8 1983 claim aes only when the harm occurs,
not simply because the gmbility of harm arisesSee Babcock v. Whjt&é02 F.3d 267,
270-73 (7th Cir.1996) (mere exposure to hdhat never materializes is not actionable
under the Eighth Amendment).

Nonetheless, nominal damages may still be available to Plaintiff in this Gese.
Hughes v. Lott350 F.3d 1157, 1162 (11Cir.2003) (concluding that “[nJominal damages
are appropriate if a plaintiff establishesialation of a fundameal constitutional right,

even if he cannot prove actual injury suffidiém entitle him to compensatory damages”).



Though these damages do not ordinarily exceed $Caky v. Piphus435 U.S. 247,
266-67, 98 S.Ct. 1042054, 55 L.Ed.2d 252 9I8), Plaintiff's Complaint does expressly
seek to recover “nominal damages” for hguties. For this reason, Plaintiff's claims
against Defendants Farley, Williams, andsti will be permitted to proceed.

Plaintiff, however, should not be permitteddorsue her claims against “Georgia
Department of Correctionsind “Pulaski State Prisonl.” As Plaintiff has been previously
advised, these entities canmet sued under 8§ 1983SeeWill v. Michigan Dep't of State
Police 491 U.S. 58, 71, 109 S.(A304, 105 L.Ed.2d 45 (198%e¢e also Stevens v. Gay
864 F.2d 113, 115 (11th Ct989) (“The Eleventh Amendment bars this action against the
Georgia Department of Corrections[.]'Brinson v. Coastal State Prispr2009 WL
890574 at *2 (S.D. Ga. Apd, 2009) (“Coastal State iBon has no independent legal
existence and, therefore, is not an entitgttis subject to suit under § 1983.”). It is
accordingly RECOMMENDED thdbefendants “Georgia Deparent of Corrections” and
“Pulaski State Prison” be DIMISSED from this action.

Plaintiff has also failed to state a claagainst Defendant Warden Belinda Davis.
Neither the Complaint ndhe Supplement contain any allegations that Warden Davis was
personally involved in the alieed constitutional vialtions. It is of course well-settled
that wardens are not liable under § 1983Herunconstitutional acts of their subordinates
merely because of their positi@n supervisory responsibilitiesCottone v. Jenne326

F.3d 1352, 1360 (11th Cir. 2003). Ittisus also RECOMMENDED that Defendant

1 Though not listed on the Docket, “Pulaski Statedh” is a named Defendtin the caption of
Plaintiff's original Complaint.



Warden Davis also be BMISSED from this action.
CONCLUSION

For the reasons discussed above, the Cids that Plaintiff's claims against
Defendants Farley, Williams, aklstin are sufficiento survive the preliminary review.

It is thus ORDERED that sdce be made on these Defenttaand that they file an
Answer, or such other resporeemay be appropriate underl®a2 of the Federal Rules
of Civil Procedure, 28 U.S.C. 8§ 1915, and frison Litigation Refon Act. Defendants
are also reminded of their duiy avoid unnecessary serviegpenses, and of the possible
imposition of expenses for failure waive service pursuant to Rule 4(d).

It is RECOMMENDED, however, that all other claims and Defendants be
DISMISSED from this actionSee 28 U.S.C. 1915A(b). Rsuant to 28 U.S.C. §
636(b)(1), Plaintiff may serve and file writt®bjections to thiRecommendation with the
district judge to whom this case is assignetthivw fourteen (14) days after being served a
copy of this Order.

DUTY TO ADVISE OF ADDRESS CHANGE

During the pendency dlis action, all parties shall al times keep the Clerk of this
Court and all opposing attorneys and/or parties advised of their current address. Failure to
promptly advise the Clerk of grthange of address may result in the dismissal of a party’s
pleadings filed herein.

DUTY TO PROSECUTE ACTION
Plaintiff is advised that shmust diligently prosecutkis complaint or face the

possibility that it will be disnssed under Rule 4l4) of the FedetaRules of Civil



Procedure for failure to prosecute. Defenidaare advised that they are expected to
diligently defend all allegationsade against them and to filmely dispositive motions as
hereinafter directed. This matter will be setvddor trial when the court determines that
discovery has been completed and that all metiwave been disposed of or the time for
filing dispositive motions has passed.

FILING AND SERVICE OF MOTIONS,
PLEADINGS, AND CORRESPONDENCE

It is the responsibility ofeach party to file origid motions, pleadings, and
correspondence with the Clerk of Court. party need not serve the opposing party by
mail if the opposing party is representbyd counsel. In such cases, any motions,
pleadings, or correspondence shall be seeledtronically at the tim of filing with the
Court. If any party is not repsented by counsel, howevelsithe responsibility of each
opposing party to serve copies of all troas, pleadings, and oespondence upon the
unrepresented party and to attach to saiginal motions, pleadings, and correspondence
filed with the Clerk of Court a certificate gkrvice indicating who has been served and
where (i.e., at what address), when serwi@as made, and how service was accomplished
(i.e., by U.S. Mall, by personal service, etc.).

DISCOVERY

Plaintiff shall not commence discoverytilran answer or dispositive motion has
been filed on behalf of Defendants from amm discovery is sought by Plaintiff.
Defendants shall not commence discovery wuth time as an awer or dispositive

motion has been filed. Once an answedispositive motion has been filed, the parties



are authorized to seek dmery from one another asgwided in the FEDERAL RULES
OF CIVIL PROCEDURE. Thelaintiff's deposition may baken at anyime during the
time period hereinafter set out provided p@orangements are made with her custodian.
Plaintiff is hereby advised that failure tobsnit to a deposition may result in the dismissal
of her lawsuit under Rule 37 of tikederal Rules of Civil Procedure.

IT IS HEREBY ORDERED that diswery (including depositions and
interrogatories) shall be compldtevithin 90 days of the date of filing of an answer or
dispositive motion by Defendan(whichever comes first) urde an extension is otherwise
granted by the court upon a showing of goodseaherefor or a protective order is sought
by Defendants and granted by doairt. This 90-day period sheun separately as to each
Defendant begining on the date of filing of eaddefendant’s answer or dispositive
motion (whichever comes fi)s The scheduling of aiéd may be advanced upon
notification from the parties that no further digery is contemplated or that discovery has
been completed prior to the deadline.

Discovery materials shall not be filed witie Clerk of Court. No party shall be
required to respond to anysdovery not directed to hirar served upon him by the
opposing counsel/party.The undersigned incorporatesréia those parts of the Local
Rules imposing the followinimitations on discovery: except with written permission of
the Court first obtained, INTERROGATORIEBay not exceed TWENTY-FIVE (25) to
each party, REQUESTS FOR PRODUOCN OF DOCUMENTS AND THINGS under
Rule 34 of the FEDERAL RULES OF CIVIL PROCEDURE may not exceed TEN (10)

requests to each party, AiREQUESTS FORADMISSIONS under Rule 36 of the



FEDERAL RULES OF CIVIL PROCEDURE mayot exceed FIFTEEN (15) requests to
each party. No party is reqad to respond to any requ@gich exceed these limitations.
REQUESTS FOR DISMISSAL AND/OR JUDGMENT

Dismissal of this action or requests fodgument will not be condered by the Court
in the absence of a separatetion therefor accompanidéy a brief/memorandum of law
citing supporting authorities. Dispositive nwis should be filed at the earliest time
possible, but in any event nddathan thirty (30) days aft¢he close of discovery unless
otherwise directed by the Court.

DIRECTIONS TO CUSTODIAN OF PLAINTIFF

Following the payment of the required init@drtial filing fee or the waiving of the
payment of same, the Wardentbe institution wherein Plaiiff is incarcerated, or the
Sheriff of any county wherein she is heldcusstody, and any successor custodians, shall
each month cause to be remitted to the Cédrthis court twenty percent (20%) of the
preceding month’s income ciigetl to Plaintiff's accountt said institution until the
$350.00 filing fee has been paid in full. &ftcordance with prasions of the Prison
Litigation Reform Act, Plaintiff's custodiars hereby authorized to forward payments
from the prisoner’s account to the Clerk of Gaeach month until the filing fee is paid in
full, provided the amount ithe account exceeds $10.00.

IT IS FURTHER ORDERED AND DIRECED that collection of monthly
payments from Plaintiff's trust fund accdushall continue untithe entire $350.00 has
been collected, notwithstandirtge dismissal of Plaintiff'dawsuit or the granting of

judgment against her prior todlrollection of the full filing fee.



PLAINTIFF'S OBLIGATION TO PAY FILING FEE

Pursuant to provisions of the Prison Litiga Reform Act, in the event Plaintiff is
hereafter released from the custody of theeSt&tGeorgia or any county thereof, she shall
remain obligated to pay arbyalance due on the filing faa this proceeding until said
amount has been paid in full; Plaintiff $haontinue to remitmonthly payments as
required by the Prison Litigation Reform A€llection from Plaintiff of any balance due
on the filing fee by any meansrpdtted by law is hereby authiped in the event Plaintiff
is released from custody and fails to remit pagis. In addition, Rintiff's Complaint is

subject to dismissal if she ©ithe ability to make monthlyayments and fails to do so.

SO ORDERED, this 27" day of December, 2011.

S/ISTEPHEN HYLES
UNITED STATES MAGISTRATE JUDGE
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