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INȱTHEȱUNITEDȱSTATESȱDISTRICTȱCOURTȱFORȱTHEȱ
MIDDLEȱDISTRICTȱOFȱGEORGIAȱ

MACONȱDIVISIONȱ
ȱ
JOHNȱROSS,ȱ :ȱ

:ȱ
Plaintiff,ȱ ȱ ȱ ȱ :ȱ

:ȱ
v.ȱ ȱ ȱ ȱ ȱ ȱ :ȱ ȱ ȱ

:ȱ No.ȱ5:11ȬCVȬ474ȱ(CAR)ȱ
MICHAELȱLIVINGSTONȱandȱȱ :ȱ
WILLIEȱKNIGHT,ȱ :ȱ ȱ

:ȱ
Defendants.ȱ :ȱ

___________________________________ȱȱ:ȱ
ȱ

ORDERȱ

Beforeȱ theȱCourtȱ isȱproȱ seȱPlaintiffȱ JohnȱRoss’sȱMotionȱ toȱVoluntarilyȱDismissȱ

WithoutȱPrejudiceȱ[Doc.ȱ35].ȱȱOnȱDecemberȱ3,ȱ2012,ȱtheȱCourt,ȱasȱaȱcourtesy,ȱinformedȱ

Plaintiffȱaboutȱpotentialȱadverseȱeffectsȱofȱaȱvoluntaryȱdismissal,ȱnotingȱtheȱpossibilityȱ

thatȱdismissalȱ ofȱhisȱ instantȱ actionȱmayȱprecludeȱ aȱ timelyȱ filingȱ atȱ aȱ laterȱdate.ȱ ȱ Inȱ

response,ȱPlaintiffȱfiledȱaȱtyped,ȱsingleȬspaced,ȱfiveȬpageȱresponseȱ[Doc.ȱ37]ȱ inȱwhichȱ

heȱarguedȱthatȱtheȱapplicableȱstatuteȱofȱlimitationsȱbeginsȱtoȱrunȱatȱaȱlaterȱdate.ȱȱAtȱtheȱ

conclusion,ȱ Plaintiffȱ requestedȱ thatȱ theȱCourtȱ grantȱ hisȱMotionȱ toȱDismissȱWithoutȱ

Prejudiceȱandȱ“therebyȱestablishȱ[theȱdateȱofȱdiscovery]ȱasȱtheȱstartȱdateȱforȱGeorgia’sȱ
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statuteȱ ofȱ limitation,”ȱ allowingȱ Plaintiffȱ toȱ thenȱ timelyȱ refileȱ hisȱ action,ȱ ifȱ heȱ soȱ

chooses.1ȱȱ

UnderȱArticleȱ IIIȱ ofȱ theȱUnitedȱ StatesȱConstitution,ȱ aȱ federalȱ courtȱ onlyȱ hasȱ

jurisdictionȱtoȱadjudicateȱactualȱ“cases”ȱandȱ“controversies.”2ȱȱOftenȱreferredȱtoȱasȱtheȱ

“ripenessȱ doctrine,”ȱ aȱ plaintiffȱ cannotȱ requestȱ adjudicationȱ ofȱ aȱ claimȱ thatȱ isȱ

speculativeȱorȱconjectural.3ȱ ȱHere,ȱtheȱapplicabilityȱofȱ theȱdiscoveryȱ ruleȱ toȱPlaintiff’sȱ

actionȱ isȱ irrelevantȱ toȱ theȱ presentȱ caseȱ becauseȱ Defendantsȱ haveȱ notȱ movedȱ forȱ

dismissalȱonȱthoseȱgrounds.ȱȱInstead,ȱtheȱstatuteȱofȱlimitationsȱissueȱisȱcontingentȱuponȱ

theȱhappeningȱ ofȱ future,ȱhypotheticalȱ events,ȱnamely,ȱPlaintiffȱ refilingȱ hisȱ caseȱ andȱ

Defendantsȱ assertingȱ aȱ statuteȱ ofȱ limitationsȱ defense.ȱ ȱ Accordingly,ȱ theȱ Courtȱ isȱ

precludedȱfromȱrulingȱonȱPlaintiff’sȱstatuteȱofȱlimitationsȱargumentȱinȱthisȱcase.4ȱȱȱ

Further,ȱ becauseȱ Plaintiff’sȱ Responseȱ appearsȱ toȱ conditionȱ hisȱ requestȱ forȱ

dismissalȱ onȱ theȱ rulingȱ ofȱ anȱ unripeȱ issue,ȱ theȱCourtȱ interpretsȱPlaintiff’sȱResponseȱ

[Doc.ȱ 37]ȱ asȱ aȱ Motionȱ toȱ Withdrawȱ hisȱ Motionȱ toȱ Dismissȱ Withoutȱ Prejudice.ȱȱ

Accordingly,ȱPlaintiff’sȱMotionȱ toȱWithdrawȱ [Doc.ȱ37]ȱ isȱGRANTED,ȱandȱPlaintiff’sȱ

MotionȱtoȱDismissȱWithoutȱPrejudiceȱ[Doc.ȱ35]ȱisȱTERMINATEDȱasȱMOOT.ȱȱShouldȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱ
1ȱ[Doc.ȱ37ȱatȱ5].ȱ
2ȱU.S.ȱConst.ȱArt.ȱIII.ȱ
3ȱUnitedȱStatesȱv.ȱBogle,ȱ689ȱF.ȱSupp.ȱ1121,ȱ1126ȱ(S.D.ȱFla.ȱ1988)ȱ(“Rejectionȱofȱanȱissueȱforȱwantȱofȱripenessȱ
meansȱ thatȱ theȱcircumstancesȱofȱ theȱcaseȱhaveȱnotȱadvancedȱ toȱtheȱpointȱofȱsufficientȱconcretenessȱandȱ
specificityȱtoȱjustifyȱreview.”).ȱ
4ȱTheȱCourtȱdoesȱnotȱexpressȱanȱopinionȱasȱtoȱtheȱmeritsȱofȱPlaintiff’sȱtollingȱargument.ȱȱ
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Plaintiffȱ chooseȱ toȱ refileȱaȱmotionȱ forȱvoluntaryȱdismissalȱatȱaȱ laterȱdate,ȱPlaintiffȱ isȱ

certainlyȱpermittedȱtoȱdoȱso.5ȱȱ

Inȱ lightȱofȱtheȱCourt’sȱOrder,ȱPlaintiffȱisȱherebyȱallowedȱTWENTYȬONEȱ(21)ȱ

DAYSȱfromȱtheȱdateȱofȱthisȱOrderȱtoȱfileȱaȱresponseȱtoȱDefendants’ȱpendingȱMotionȱ

forȱSummaryȱJudgmentȱ[Doc.ȱ29].ȱȱInȱlightȱofȱPlaintiff’sȱproȱseȱstatus,ȱtheȱCourtȱfindsȱitȱ

necessaryȱtoȱadviseȱPlaintiffȱofȱhisȱrightȱtoȱrespondȱ[Doc.ȱ29]ȱandȱofȱtheȱconsequencesȱ

forȱfailingȱtoȱrespond.ȱȱȱ

Ruleȱ56(a)ȱofȱtheȱFederalȱRulesȱofȱCivilȱProcedureȱprovidesȱasȱfollows:ȱ

Aȱpartyȱmayȱmoveȱforȱsummaryȱjudgment,ȱidentifyingȱeachȱclaimȱorȱdefense—orȱ
theȱpartȱofȱeachȱclaimȱorȱdefense—onȱwhichȱsummaryȱjudgmentȱisȱsought.ȱȱTheȱ
courtȱ shallȱ grantȱ summaryȱ judgmentȱ ifȱ theȱ movantȱ showsȱ thatȱ thereȱ isȱ noȱ
genuineȱdisputeȱasȱtoȱanyȱmaterialȱfactȱandȱtheȱmovantȱisȱentitledȱtoȱjudgmentȱasȱ
aȱmatterȱofȱlaw.6ȱ

ȱ
Inȱaddition,ȱtheȱCourt=sȱLocalȱRulesȱprovideȱasȱfollows:ȱ

Theȱrespondentȱtoȱaȱmotionȱforȱsummaryȱjudgmentȱshallȱattachȱtoȱtheȱresponseȱaȱ
separateȱandȱconciseȱstatementȱofȱmaterialȱfacts,ȱnumberȱseparately,ȱtoȱwhichȱtheȱ
respondentȱcontendsȱthereȱexistsȱaȱgenuineȱ issueȱtoȱbeȱtried.ȱ ȱResponseȱshallȱbeȱ
madeȱtoȱeachȱofȱtheȱmovant’sȱnumberȱmaterialȱfacts.ȱȱAllȱmaterialȱfactsȱcontainedȱ
inȱ theȱ movingȱ party’sȱ statementȱ whichȱ areȱ notȱ specificallyȱ controvertedȱ byȱ
specificȱ citationȱ toȱ theȱ recordȱ shallȱ beȱ deemedȱ toȱ haveȱ beenȱ admitted,ȱ unlessȱ
otherwiseȱinappropriate.7ȱ

ȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱ
5ȱTheȱCourtȱcautionsȱPlaintiffȱ thatȱ anyȱ futureȱmotionȱ forȱvoluntaryȱdismissalȱwillȱnotȱbeȱ affordedȱ theȱ
sameȱcourtesyȱgivenȱ toȱPlaintiff’sȱ instantȱmotionȱ toȱdismiss.ȱ ȱThus,ȱ theȱCourtȱwillȱ interpretȱanyȱ futureȱ
motionȱtoȱvoluntarilyȱdismissȱasȱanȱ indicationȱ thatȱPlaintiffȱacceptsȱtheȱpotentialȱconsequencesȱofȱfilingȱ
suchȱaȱdismissal.ȱ
6ȱFed.ȱR.ȱCiv.ȱP.ȱ56(a).ȱȱȱ
7ȱM.D.ȱGa.ȱR.ȱCiv.ȱP.ȱ56.ȱ
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UnderȱtheȱproceduresȱandȱpoliciesȱofȱtheȱCourt,ȱmotionsȱforȱsummaryȱjudgmentȱ

areȱ normallyȱ decidedȱ onȱ theȱ briefs;ȱ requestsȱ forȱ aȱ hearingȱ areȱ rarelyȱ granted.ȱ ȱ Inȱ

additionȱ toȱ theȱ parties=ȱ briefs,ȱ theȱ Courtȱ willȱ considerȱ theȱ pleadings,ȱ depositions,ȱ

answersȱ toȱ interrogatories,ȱ admissionsȱ onȱ file,ȱ andȱ anyȱ affidavitsȱ submittedȱ byȱ theȱ

partiesȱinȱdecidingȱwhetherȱsummaryȱjudgmentȱisȱappropriateȱunderȱRuleȱ56.ȱ

Summaryȱ judgmentȱmayȱbeȱgrantedȱonlyȱ ifȱ thereȱ isȱnoȱgenuineȱ issueȱasȱ toȱanyȱ

materialȱ factȱ andȱ ifȱ aȱ defendantȱ isȱ entitledȱ toȱ judgmentȱ asȱ aȱmatterȱ ofȱ law.8ȱ ȱWhenȱ

reviewingȱaȱmotionȱ forȱsummaryȱ judgment,ȱ theȱevidenceȱandȱallȱ justifiableȱ inferencesȱ

mustȱbeȱviewedȱ inȱtheȱ lightȱmostȱfavorableȱtoȱtheȱnonȬmovingȱparty,ȱbutȱaȱcourtȱmayȱ

notȱmakeȱcredibilityȱdeterminationsȱorȱweighȱtheȱevidence.9ȱȱȱ

TheȱmovingȱpartyȱAbearsȱtheȱ initialȱresponsibilityȱofȱ informingȱtheȱdistrictȱcourtȱ

ofȱtheȱbasisȱforȱitsȱmotionȱandȱ identifyingȱthoseȱportionsȱofȱtheȱpleadings,ȱdepositions,ȱ

answersȱ toȱ interrogatories,ȱandȱadmissionsȱonȱ file,ȱ togetherȱwithȱ theȱaffidavits,ȱ ifȱany,ȱ

whichȱ itȱbelievesȱdemonstrateȱtheȱabsenceȱofȱaȱgenuineȱissueȱofȱmaterialȱfact@ȱandȱthatȱ

entitleȱitȱtoȱjudgmentȱasȱaȱmatterȱofȱlaw.10ȱȱIfȱtheȱmovingȱpartyȱdischargesȱthisȱburden,ȱ

theȱburdenȱthenȱshiftsȱtoȱtheȱnonȬmovingȱpartyȱtoȱgoȱbeyondȱtheȱpleadingsȱandȱpresentȱ

specificȱ evidenceȱ (inȱ theȱ formȱ ofȱ pleadings,ȱ depositions,ȱ answersȱ toȱ interrogatories,ȱ

admissionsȱonȱfile,ȱorȱaffidavits)ȱshowingȱthatȱthereȱisȱaȱgenuineȱissueȱofȱmaterialȱfactȱorȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱ
8ȱFed.ȱR.ȱCiv.ȱP.ȱ56(a);ȱseeȱalsoȱCelotexȱCorp.ȱv.ȱCatrett,ȱ477ȱU.S.ȱ317,ȱ322ȱ(1986).ȱȱȱ
9ȱSeeȱAndersonȱv.ȱLibertyȱLobby,ȱInc.,ȱ477ȱU.S.ȱ242,ȱ255ȱ(1986).ȱ
10ȱCelotexȱCorp.,ȱ477ȱU.S.ȱatȱ323ȱ(internalȱquotationȱmarksȱomitted).ȱȱȱ
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thatȱdefendantȱ isȱ notȱ entitledȱ toȱ judgmentȱ asȱ aȱmatterȱ ofȱ law.11ȱ ȱThisȱ evidenceȱmustȱ

consistȱofȱmoreȱthanȱmereȱconclusoryȱallegationsȱorȱlegalȱconclusions.12ȱȱȱ

Plaintiffȱ isȱ specificallyȱ advisedȱ thatȱ heȱ hasȱ theȱ rightȱ toȱ fileȱ affidavitsȱ orȱ otherȱ

materialȱinȱoppositionȱtoȱDefendants’ȱMotion.ȱȱIfȱPlaintiffȱfailsȱtoȱdoȱso,ȱaȱfinalȱjudgmentȱ

mayȱbeȱenteredȱagainstȱhimȱifȱotherwiseȱappropriateȱunderȱRuleȱ56.ȱȱPlaintiffȱisȱfurtherȱ

advisedȱ thatȱ failureȱ toȱrespondȱ toȱtheȱstatementsȱsetȱ forthȱ inȱDefendants’ȱaffidavitsȱorȱ

otherȱswornȱpleadingsȱmayȱresultȱinȱthoseȱstatementsȱbeingȱacceptedȱasȱtrue.ȱ

IfȱPlaintiffȱchoosesȱnotȱtoȱfileȱaȱresponse,ȱDefendants’ȱMotionȱwillȱnotȱnecessarilyȱ

beȱgranted;ȱhowever,ȱifȱDefendantsȱmeetȱtheirȱburden,ȱandȱPlaintiffȱhasȱnotȱrespondedȱ

byȱshowingȱthatȱsummaryȱjudgmentȱisȱinappropriate,ȱtheȱCourtȱmustȱgrantȱtheȱMotion.ȱȱ

IfȱDefendants’ȱMotionȱ isȱgranted,ȱ judgmentȱwillȱbeȱenteredȱ inȱDefendants’ȱ favor,ȱandȱ

theȱcaseȱwillȱbeȱclosed;ȱthereȱwouldȱbeȱnoȱtrialȱorȱanyȱotherȱproceedings.ȱ

Accordingly,ȱ Plaintiffȱ isȱ advisedȱ thatȱ theȱ safestȱ courseȱ ofȱ actionȱ isȱ toȱ fileȱ aȱ

responseȱtoȱDefendants’ȱMotionȱinȱaccordanceȱwithȱRuleȱ56ȱofȱtheȱFederalȱRulesȱofȱCivilȱ

Procedureȱ andȱ theȱCourt=sȱ Localȱ Rules,ȱ aȱ copyȱ ofȱwhichȱmayȱ beȱ obtainedȱ fromȱ theȱ

Clerk=sȱOfficeȱinȱMacon,ȱGeorgia.ȱȱIfȱPlaintiffȱchoosesȱtoȱrespond,ȱtheȱdeadlineȱforȱhimȱ

toȱfileȱaȱresponseȱbriefȱandȱanyȱsupportingȱaffidavitsȱorȱotherȱmaterialȱisȱtwentyȬoneȱ

(21)ȱdaysȱfromȱtheȱdateȱofȱthisȱOrder.ȱȱDefendantsȱwillȱthenȱhaveȱfourteenȱ(14)ȱdaysȱtoȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱ
11ȱSeeȱFed.ȱR.ȱCiv.ȱP.ȱ56(e);ȱseeȱalsoȱCelotexȱCorp.,ȱ477ȱU.S.ȱatȱ324Ȭ26.ȱȱȱ
12ȱSeeȱAvirganȱv.ȱHull,ȱ932ȱF.2dȱ1572,ȱ1577ȱ(11thȱCir.ȱ1991).ȱ
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fileȱaȱreplyȱbrief.ȱȱIfȱPlaintiffȱfailsȱtoȱfileȱaȱresponseȱbriefȱwithinȱtheȱgivenȱtime,ȱtheȱCourtȱ

willȱtakeȱtheȱMotionȱunderȱadvisementȱandȱrenderȱitsȱdecision.ȱ

Inȱ sum,ȱ theȱ Courtȱ construesȱ Plaintiff’sȱ Responseȱ [Doc.ȱ 37]ȱ asȱ aȱ Motionȱ toȱ

Withdrawȱ hisȱMotionȱ toȱDismissȱWithoutȱ Prejudiceȱ [Doc.ȱ 35].ȱ ȱ Plaintiff’sȱMotionȱ toȱ

Withdrawȱ [Doc.ȱ 37]ȱ isȱ GRANTED,ȱ andȱ Plaintiff’sȱ Motionȱ toȱ Voluntarilyȱ Dismissȱ

Withoutȱ Prejudiceȱ [Doc.ȱ 35]ȱ isȱ TERMINATEDȱ asȱMOOT.ȱ ȱ Inȱ addition,ȱ ifȱ Plaintiffȱ

choosesȱ toȱ respondȱ toȱDefendants’ȱpendingȱMotionȱ forȱSummaryȱ Judgment,ȱPlaintiffȱ

hasȱtwentyȬoneȱ(21)ȱdaysȱfromȱtheȱdateȱofȱthisȱOrderȱtoȱdoȱso.ȱ ȱDefendantsȱwillȱhaveȱ

fourteenȱ(14)ȱdaysȱtoȱfileȱaȱreply.ȱȱȱ

SOȱORDERED,ȱthisȱ4thȱdayȱofȱJanuary,ȱ2013.ȱ

S/ȱȱC.ȱAshleyȱRoyalȱ
C.ȱASHLEYȱROYALȱ
UNITEDȱSTATESȱDISTRICTȱJUDGEȱ

LMH/bbpȱ
ȱ


