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INȱTHEȱUNITEDȱSTATESȱDISTRICTȱCOURTȱFORȱTHEȱ
MIDDLEȱDISTRICTȱOFȱGEORGIAȱ

MACONȱDIVISIONȱ
ȱ

JAMESȱROBERTȱJILES,ȱJR.,ȱ :ȱ
:ȱ

Plaintiff,ȱ ȱ ȱ ȱ :ȱ
:ȱ

v.ȱ ȱ ȱ ȱ ȱ :ȱ ȱ ȱ
:ȱ No.ȱ5:12ȬCVȬ180ȱ(CAR)ȱ

PNCȱBANKȱNATIONALȱȱ :ȱ
ASSOCIATION,ȱasȱsuccessorȱinȱȱ :ȱ
interestȱtoȱNationalȱCityȱMortgageȱandȱ :ȱ
PNCȱMortgage;ȱJOHNȱANDȱORȱJANEȱ :ȱ
DOES,ȱ :ȱ ȱ

:ȱ
Defendants.ȱ :ȱ

___________________________________ȱȱ:ȱ
ȱ

ȱ ORDERȱONȱDEFENDANT’SȱMOTIONȱTOȱDISMISSȱ

BeforeȱtheȱCourtȱisȱDefendantȱPNCȱBankȱNationalȱAssociation’s,ȱasȱsuccessorȱinȱ

interestȱ toȱNationalȱCityȱMortgageȱandȱPNCȱMortgage,ȱ (“PNC”)ȱMotionȱ toȱDismissȱ

[Doc.ȱ4].ȱȱPNCȱarguesȱthatȱPlaintiffȱJamesȱRobertȱJiles,ȱJr.’sȱComplaint,ȱcontainingȱfiveȱ

counts,ȱ shouldȱ beȱ dismissedȱ inȱ itsȱ entirety.ȱ ȱHavingȱ consideredȱ theȱmatterȱ andȱ theȱ

applicableȱ law,ȱ theȱCourtȱ concludesȱ thatȱ Plaintiff’sȱComplaintȱ failsȱ toȱ stateȱ aȱ claimȱ

uponȱwhichȱreliefȱmayȱbeȱgranted.ȱȱAccordingly,ȱDefendantȱPNC’sȱMotionȱtoȱDismissȱ

[Doc.ȱ4]ȱisȱGRANTED.ȱ
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Onȱaȱmotionȱtoȱdismiss,ȱtheȱCourtȱmustȱacceptȱasȱtrueȱallȱwellȬpleadedȱfactsȱinȱaȱ

plaintiff’sȱ complaint.ȱ ȱ Sinaltrainalȱ v.ȱ CocaȬColaȱ Co.,ȱ 578ȱ F.3dȱ 1252,ȱ 1260ȱ (11thȱ Cir.ȱ

2009).ȱ ȱToȱ avoidȱdismissalȱpursuantȱ toȱ FederalȱRuleȱ ofȱCivilȱProcedureȱ 12(b)(6),ȱ “aȱ

complaintȱmustȱ containȱ specificȱ factualȱmatter,ȱacceptedȱasȱ true,ȱ toȱ ‘stateȱaȱ claimȱ toȱ

reliefȱthatȱisȱplausibleȱonȱitsȱface.’”ȱȱAshcroftȱv.ȱIqbal,ȱ556ȱU.S.ȱ662,ȱȬȬȬ,ȱ129ȱS.ȱCt.ȱ1937,ȱ

1949ȱ(2009)ȱ(quotingȱBellȱAtlanticȱCorp.ȱv.ȱTwombly,ȱ550ȱU.S.ȱ544,ȱ570,ȱ127ȱS.ȱCt.ȱ1955,ȱ

1974ȱ (2007)).ȱ ȱ Aȱ claimȱ isȱ plausibleȱwhereȱ theȱ plaintiffȱ allegesȱ factualȱ contentȱ thatȱ

“allowsȱtheȱcourtȱtoȱdrawȱtheȱreasonableȱ inferenceȱthatȱtheȱdefendantȱisȱ liableȱforȱtheȱ

misconductȱ alleged.”ȱ ȱ Id.ȱ ȱ Theȱ plausibilityȱ standardȱ requiresȱ thatȱ aȱ plaintiffȱ allegeȱ

sufficientȱfactsȱ“toȱraiseȱaȱreasonableȱexpectationȱthatȱdiscoveryȱwillȱrevealȱevidence”ȱ

thatȱsupportsȱaȱplaintiff’sȱclaims.ȱȱBellȱAtlanticȱCorp.,ȱ550ȱU.S.ȱatȱ556,ȱ127ȱS.ȱCt.ȱatȱ1965.ȱ

BACKGROUNDȱ

ȱ OnȱJulyȱ26,ȱ2007,ȱPlaintiffȱJamesȱRobertȱJiles,ȱJr.,ȱreceivedȱtitleȱtoȱ671ȱSpringdaleȱ

Woodsȱ Drive,ȱ Macon,ȱ Georgia,ȱ 31210ȱ (theȱ “Property”).ȱ ȱ Thatȱ sameȱ day,ȱ Plaintiffȱ

executedȱaȱSecurityȱDeedȱinȱfavorȱofȱTheȱMortgageȱCenterȱGroupȱLLCȱ(theȱ“Group”).ȱȱ

OnȱJulyȱ31,ȱ2007,ȱtheȱGroupȱassignedȱandȱrecordedȱtheȱmortgageȱandȱnoteȱtoȱNationalȱ

CityȱMortgageȱ (“Nationalȱ City”).ȱ ȱ Plaintiffȱmadeȱ paymentsȱ toȱ Nationalȱ Cityȱ untilȱ
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sometimeȱ inȱ2009ȱ followingȱPNC’sȱmergerȱwithȱNationalȱCity.1ȱ ȱAtȱ thatȱpoint,ȱPNCȱ

becameȱ Nationalȱ City’sȱ successorȱ inȱ interest,ȱ andȱ Plaintiffȱ beganȱ toȱ makeȱ timelyȱ

monthlyȱmortgageȱpaymentsȱtoȱPNC.ȱ

Beforeȱ makingȱ hisȱ Februaryȱ 2011ȱ payment,ȱ anȱ unallegedȱ individual(s)ȱ “ledȱ

Plaintiffȱtoȱbelieve”ȱthatȱifȱheȱsubmittedȱtheȱrequisiteȱloanȱmodificationȱdocumentsȱandȱ

defaultedȱonȱhisȱ loanȱpayments,ȱthenȱhisȱmortgageȱwouldȱbeȱmodified.2ȱ ȱ[Doc.ȱ1.2,ȱ¶ȱ

13].ȱȱThatȱmonth,ȱdespiteȱtheȱfactȱthatȱPlaintiffȱstillȱowedȱmoneyȱonȱtheȱloan,ȱPlaintiffȱ

madeȱhisȱlastȱpaymentȱandȱsubmittedȱloanȱmodificationȱdocumentsȱtoȱPNC.ȱȱ

InȱJulyȱofȱ2011,ȱPlaintiffȱbeganȱreceivingȱseveralȱcontradictoryȱcorrespondencesȱ

fromȱPNCȱandȱMcCallaȱRaymerȱLLCȱ(“McCalla),ȱtheȱ lawȱfirmȱthatȱrepresentedȱPNC:ȱ

Julyȱ27,ȱ2011:ȱaȱPNCȱ loanȱworkoutȱspecialistȱstatedȱ thatȱaȱrepaymentȱagreementȱhadȱ

beenȱreached;ȱNovemberȱ23,ȱ2011:ȱMcCallaȱattorneyȱdiscussedȱapprovalȱforȱaȱspecialȱ

repaymentȱprogram;ȱDecemberȱ16,ȱ2011:ȱPlaintiffȱreceivedȱaȱnoticeȱofȱforeclosureȱwithȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱ
1ȱAttachedȱasȱanȱexhibitȱtoȱitsȱMotionȱisȱPNC’sȱFormȱ10ȬKȱfromȱtheȱ2009ȱfiscalȱyearȱtoȱsupportȱitsȱ

assertionȱthatȱitȱisȱaȱsuccessorȱbyȱmergerȱofȱNationalȱCity.ȱȱAȱdistrictȱcourtȱ“mayȱconsiderȱaȱdocumentȱ
attachedȱtoȱaȱmotionȱtoȱdismissȱwithoutȱconvertingȱtheȱmotionȱintoȱoneȱforȱsummaryȱ judgmentȱifȱtheȱ
attachedȱdocumentȱ isȱ (1)ȱcentralȱtoȱ theȱplaintiff’sȱclaimȱandȱ (2)ȱundisputed.”ȱ ȱDayȱv.ȱTaylor,ȱ400ȱF.3dȱ
1272,ȱ 1276ȱ (11thȱ Cir.ȱ 2005).ȱ ȱ Undisputedȱ meansȱ thatȱ “theȱ authenticityȱ ofȱ theȱ documentȱ isȱ notȱ
challenged.”ȱȱId.ȱȱHere,ȱtheȱdocumentȱisȱcentralȱtoȱPlaintiff’sȱallegationȱthatȱheȱisȱ“unsure”ȱasȱtoȱwhoȱisȱ
theȱholderȱofȱ theȱnoteȱ andȱdeed.ȱ ȱ [Doc.ȱ 1Ȭ2,ȱ¶ȱ 33].ȱ ȱAdditionally,ȱ inȱhisȱResponse,ȱPlaintiffȱdoesȱnotȱ
disputeȱtheȱauthenticityȱofȱPNC’sȱexhibitȱandȱadmitsȱtheȱdocument’sȱcontent.ȱ ȱAccordingly,ȱtheȱCourtȱ
willȱacceptȱDefendant’sȱexhibitȱandȱtheȱstatementsȱthereinȱasȱauthenticȱandȱundisputedȱforȱpurposesȱofȱ
theȱinstantȱMotion.ȱȱȱ

ȱ
2ȱAlthoughȱPlaintiffȱsignificantlyȱsubstantiatesȱ thisȱallegationȱ (asȱwellȱasȱseveralȱothers)ȱ inȱhisȱ

ResponseȱBrief,ȱtheȱCourtȱcanȱonlyȱconsiderȱthoseȱallegationsȱcontainedȱinȱPlaintiff’sȱComplaint.ȱȱȱ
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aȱ foreclosureȱ dateȱ scheduledȱ forȱ Februaryȱ 7,ȱ 2012,ȱ fromȱMcCalla;ȱ Januaryȱ 3,ȱ 2012:ȱ

McCallaȱ informedȱ Plaintiffȱ heȱ wasȱ notȱ approvedȱ forȱ aȱ Lossȱ Mitigationȱ workoutȱ

becauseȱheȱdidȱnotȱreturnȱtheȱnecessaryȱdocumentsȱ(Plaintiffȱallegesȱthatȱheȱproducedȱ

theȱ documents);ȱ Januaryȱ 23,ȱ 2012:ȱ PNCȱ sentȱ Plaintiffȱ informationȱ aboutȱ theȱHomeȱ

Affordableȱ Foreclosureȱ Alternativeȱ Programȱ (“HAFA”);ȱ Januaryȱ 31,ȱ 2012:ȱ PNCȱ

reinforcedȱ itsȱ “commitmentȱ toȱ helpȱ [Plaintiff]ȱ regardingȱ hisȱ requestȱ forȱ hardshipȱ

assistance”ȱ [Doc.ȱ1.2,ȱ¶22];ȱFebruaryȱ28,ȱ2012:ȱPNCȱrequestedȱadditionalȱ informationȱ

toȱ continueȱ itsȱ reviewȱ ofȱ Plaintiff’sȱ needȱ forȱ hardshipȱ assistance;ȱMarchȱ 28,ȱ 2012:ȱ

Plaintiffȱ receivedȱ hisȱ secondȱ foreclosureȱ noticeȱ fromȱ McCallaȱ settingȱ theȱ dateȱ ofȱ

foreclosureȱ forȱ Mayȱ 1,ȱ 2012,ȱ andȱ discussingȱ anȱ “Initialȱ Communicationȱ Letter”ȱ

regardingȱ “BorrowersȱRights”ȱ thatȱPlaintiffȱneverȱ received;ȱ andȱAprilȱ 3,ȱ 2012:ȱPNCȱ

sentȱPlaintiffȱmoreȱinformationȱaboutȱHAFA.ȱȱ

ȱ OnȱAprilȱ20,ȱ2012,ȱPlaintiffȱ filedȱhisȱ complaintȱ inȱ theȱSuperiorȱCourtȱofȱBibbȱ

County,ȱGeorgia,ȱstyled,ȱ“PetitionȱtoȱEstablishȱTitle,ȱDeclaratoryȱActionȱtoȱDetermineȱ

ActualȱHolderȱ ofȱMortgageȱuponȱPropertyȱ andȱComplaintȱ forȱOtherȱRelief.”ȱ ȱ [Doc.ȱ

1.2].ȱ ȱ Therein,ȱ Plaintiffȱ assertsȱ fiveȱ causesȱ ofȱ actionȱ againstȱ PNC:ȱ 1)ȱ wrongfulȱ

foreclosure;ȱ 2)ȱ intentionalȱ inflictionȱ ofȱ emotionalȱ distress;ȱ 3)ȱmisrepresentationȱ andȱ

fraud;ȱ4)ȱnegligence;ȱandȱ5)ȱequity/temporaryȱ injunction.ȱ ȱOnȱAprilȱ25,ȱ2012,ȱPlaintiffȱ

submittedȱ hisȱ unopposedȱ entryȱ forȱ aȱ temporaryȱ restrainingȱ orderȱ andȱ enjoinedȱ
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foreclosureȱ ofȱ theȱPropertyȱ untilȱMayȱ 30.ȱ ȱOnȱMayȱ 3,ȱ 2012,ȱPNCȱwaivedȱ serviceȱ ofȱ

summons,ȱandȱonȱMayȱ18,ȱPNCȱremovedȱtheȱinstantȱactionȱtoȱthisȱCourt.ȱȱȱ

DISCUSSIONȱ

1. WrongfulȱForeclosureȱ

Plaintiffȱ firstȱallegesȱ thatȱPNCȱ isȱ liableȱ forȱattemptingȱ toȱwrongfullyȱ forecloseȱ

onȱtheȱProperty,ȱinȱviolationȱofȱO.C.G.A.ȱ§ȱ44Ȭ14Ȭ162,ȱetȱseq.3ȱȱInȱhisȱComplaintȱPlaintiffȱ

statesȱthatȱheȱisȱ“unsureȱofȱtheȱactualȱholderȱofȱtheȱsecurityȱdeed”ȱandȱthatȱPNCȱdoesȱ

notȱhaveȱstandingȱtoȱforecloseȱonȱtheȱProperty.ȱȱ[Doc.ȱ1.2ȱ¶ȱ34].ȱȱInȱregardsȱtoȱPlaintiff’sȱ

firstȱallegation,ȱPlaintiffȱadmitsȱtheȱcontentsȱofȱPNC’sȱFormȱ10ȬKȱinȱhisȱResponseȱBriefȱ

andȱ thusȱ admitsȱ thatȱPNCȱ isȱ theȱproperȱpartyȱ toȱ forecloseȱ onȱ theȱProperty.ȱ ȱThus,ȱ

PlaintiffȱappearsȱtoȱconcedeȱanyȱargumentȱthatȱPNCȱisȱnotȱtheȱholder.ȱ

TheȱCourtȱ canȱonlyȱdecipherȱoneȱ remainingȱwrongfulȱ foreclosureȱ claimȱ fromȱ

theȱbasisȱofȱtheȱComplaint—thatȱPNC’sȱinterestȱwasȱunassignedȱandȱthusȱPNCȱisȱnotȱaȱ

securedȱholderȱofȱtheȱnote.ȱȱUnderȱGeorgiaȱlaw,ȱaȱsuccessorȱbyȱmergerȱreceivesȱvestedȱ

titleȱtoȱrealȱestateȱ“withoutȱfurtherȱactȱorȱdeed,ȱandȱwithoutȱanyȱconveyance,ȱtransfer,ȱ

orȱassignedȱhavingȱoccurred.”ȱȱO.C.G.A.ȱ§ȱ14Ȭ2Ȭ1106.ȱȱThus,ȱbecauseȱPNCȱisȱNationalȱ

City’sȱ successorȱ byȱ merger,ȱ PNCȱ wasȱ notȱ requiredȱ toȱ recordȱ itsȱ assignment.ȱȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱ
3ȱSectionȱ44Ȭ14Ȭ162,ȱetȱseq.,ȱgovernȱnonȬjudicialȱforeclosures.ȱȱToȱestablishȱaȱclaimȱforȱwrongfulȱ

foreclosure,ȱaȱplaintiffȱmustȱ“establishȱaȱlegalȱdutyȱowedȱtoȱitȱbyȱtheȱforeclosingȱparty,ȱaȱbreachȱofȱthatȱ
duty,ȱaȱcausalȱconnectionȱbetweenȱ theȱbreachȱofȱthatȱdutyȱandȱ theȱ injuryȱ itȱsustained,ȱandȱdamages.”ȱȱ
Nicholsonȱv.ȱOneWestȱBank,ȱNo.ȱ1:10ȬCVȬ0795,ȱ2010ȱWLȱ2732325,ȱatȱ*3ȱ(N.D.ȱGa.ȱApr.ȱ20,ȱ2010).ȱ
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Accordingly,ȱtheȱCourtȱconcludesȱthatȱPNCȱisȱtheȱsecuredȱholderȱofȱtheȱnoteȱandȱdeed,ȱ

andȱthusȱPNCȱhasȱauthorityȱtoȱforecloseȱonȱtheȱProperty,ȱifȱPlaintiffȱisȱinȱdefault.ȱȱSeeȱ

HeritageȱCreekȱDev.ȱCorp.ȱv.ȱColonialȱBank,ȱ268ȱGa.ȱApp.ȱ369,ȱ371,ȱ601ȱS.E.2dȱ842,ȱ844ȱ

(2004)ȱ(breachȱofȱlegalȱdutyȱelementȱinȱwrongfulȱforeclosureȱclaimȱincludesȱforeclosingȱ

onȱpropertyȱwhenȱpartyȱisȱnotȱinȱdefault).ȱȱ

Inȱ hisȱ Response,ȱ Plaintiffȱ arguesȱ heȱ doesȱ notȱ allegeȱ thatȱ heȱwasȱ inȱ default.ȱȱ

WhileȱtheȱComplaintȱmayȱnotȱuseȱthoseȱexactȱterms,ȱtheȱfactsȱareȱclear:ȱ“Plaintiff’sȱlastȱ

monthlyȱpaymentȱtoȱPNCȱwasȱinȱFebruaryȱofȱ2011,”ȱandȱPlaintiffȱdoesȱnotȱallegeȱthatȱ

heȱmadeȱanotherȱpayment.ȱȱ[Doc.ȱ1.2,ȱ¶ȱ10].ȱȱToȱtheȱextentȱthatȱPlaintiffȱallegesȱthatȱaȱ

modificationȱagreementȱwasȱ formedȱandȱpresumablyȱchangedȱ theȱ termsȱofȱhisȱ loan,ȱ

Defendantȱassertsȱ thatȱ theȱallegedȱmodificationȱagreementȱ lackedȱ considerationȱandȱ

violatesȱtheȱStatuteȱofȱFrauds.ȱȱȱ

UnderȱGeorgiaȱlaw,ȱ“[a]nȱagreementȱonȱtheȱpartȱofȱoneȱtoȱdoȱwhatȱheȱisȱalreadyȱ

legallyȱ boundȱ toȱ doȱ isȱ notȱ sufficientȱ considerationȱ forȱ theȱ promiseȱ ofȱ another.”ȱȱ

CitizensȱTrustȱBankȱ v.ȱWhite,ȱ 274ȱGa.ȱApp.ȱ 508,ȱ 511,ȱ 618ȱ S.E.2dȱ 9,ȱ 11Ȭ12ȱ (Ga.ȱApp.ȱ

2005).ȱ ȱ Thisȱ propositionȱ hasȱ beenȱ consistentlyȱ appliedȱ inȱ theȱ contextȱ ofȱmortgageȱ

payments.ȱ ȱSeeȱAdamsȱv.ȱ JPMorganȱChaseȱBank,ȱNo.ȱ1:10ȬCVȬ04226ȬRWS,ȱ2011ȱWLȱ

2532925,ȱ atȱ *2ȱ (N.D.ȱ Ga.ȱ Juneȱ 24,ȱ 2011)ȱ (holdingȱ thatȱ aȱ signedȱ specialȱ forbearanceȱ

agreementȱ lackedȱ considerationȱ becauseȱ ofȱ plaintiff’sȱ existingȱ legalȱ obligationȱ toȱ
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complyȱwithȱtheȱtermsȱofȱtheȱmortgage);ȱWhite,ȱ274ȱGa.ȱApp.ȱatȱ511,ȱ618ȱS.E.2dȱatȱ11Ȭ

12ȱ (holdingȱ thatȱanȱagreementȱ toȱpayȱaȱ sumȱ lessȱ thanȱamountȱowedȱ toȱbankȱ toȱnotȱ

forecloseȱonȱpropertyȱwasȱinadequateȱconsiderationȱbecauseȱitȱwasȱforȱ“paymentȱofȱaȱ

debtȱthatȱ[theȱmortgagor]ȱalreadyȱowed”).ȱȱȱ

Here,ȱ evenȱ whenȱ readingȱ Plaintiff’sȱ allegationsȱ liberally,ȱ theȱ allegedȱ

modificationȱagreement,ȱatȱtheȱveryȱ least,ȱwouldȱpermitȱPlaintiffȱ toȱmakeȱaȱpaymentȱ

onȱanȱamountȱalreadyȱowedȱtoȱPNC.ȱȱPlaintiffȱdoesȱnotȱallegeȱanyȱnewȱconsiderationȱ

forȱ thisȱ agreementȱ inȱ hisȱ Complaint.ȱ ȱAccordingly,ȱ Plaintiff’sȱ allegedȱmodificationȱ

agreementȱ isȱ insufficientȱunderȱGeorgiaȱ lawȱ toȱadvanceȱhisȱclaimȱ thatȱheȱwasȱnotȱ inȱ

default.ȱ ȱ Inȱ lightȱ ofȱ thisȱ conclusion,ȱ theȱ Courtȱ needȱ notȱ addressȱ PNC’sȱ remainingȱ

Statuteȱ ofȱ Fraudsȱ argument.ȱ ȱ Thus,ȱ Plaintiff’sȱComplaintȱ failsȱ toȱ allegeȱ aȱwrongfulȱ

foreclosureȱclaimȱuponȱwhichȱreliefȱmayȱbeȱgranted.ȱ

2. IntentionalȱInflictionȱofȱEmotionalȱDistressȱ

Plaintiffȱ nextȱ alleges,ȱ albeitȱ generally,ȱ thatȱPNC’sȱ conductȱwentȱ “beyondȱ theȱ

boundsȱofȱcommonȱdecency”ȱandȱcausedȱhimȱtoȱ“sufferȱemotionalȱdistress.”ȱȱ[Doc.ȱ1.2,ȱ

¶ȱ 34].ȱ ȱ Toȱ begin,ȱ Plaintiff’sȱ mereȱ conclusoryȱ allegationsȱ areȱ “notȱ entitledȱ toȱ theȱ

assumptionȱofȱtruth.”ȱȱIqbal,ȱ556ȱU.S.ȱatȱ679,ȱ129ȱS.ȱCt.ȱatȱ1950.ȱȱȱ

Additionally,ȱPlaintiffȱhasȱfailedȱtoȱallegeȱanyȱfactualȱbasisȱtoȱsupportȱhisȱclaim.ȱȱ

UnderȱGeorgiaȱ law,ȱaȱplaintiffȱmustȱshowȱtheȱfollowingȱelementsȱtoȱestablishȱaȱclaimȱ
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ofȱ intentionalȱ inflictionȱofȱemotionalȱdistress:ȱ“(1)ȱtheȱconductȱmustȱbeȱ intentionalȱorȱ

reckless;ȱ(2)ȱtheȱconductȱmustȱbeȱextremeȱandȱoutrageous;ȱ(3)ȱthereȱmustȱbeȱaȱcausalȱ

connectionȱ betweenȱ theȱwrongfulȱ conductȱ andȱ theȱ emotionalȱ distress;ȱ andȱ (4)ȱ theȱ

emotionalȱdistressȱmustȱbeȱ severe.”ȱ ȱUnitedȱParcelȱSvc.ȱv.ȱMoore,ȱ238ȱGa.ȱApp.ȱ376,ȱ

377,ȱ 519ȱ S.E.2dȱ 15,ȱ 17ȱ (1999).ȱ ȱ Inȱ theȱ contextȱ ofȱ wrongfulȱ foreclosure,ȱ claimsȱ forȱ

intentionalȱ inflictionȱ ofȱ emotionalȱ distressȱ haveȱ beenȱ recognizedȱwhenȱ theȱ conductȱ

was,ȱatȱtheȱleast,ȱreckless,ȱextreme,ȱandȱoutrageous.ȱȱSeeȱe.g.,ȱIngramȱv.ȱJIKȱRealtyȱCo.,ȱ

199ȱGa.ȱApp.ȱ335,ȱ337,ȱ404ȱS.E.2dȱ802,ȱ805ȱ(1991).ȱ

Here,ȱasȱnotedȱabove,ȱPNCȱ exercisedȱ itsȱ contractualȱ rightȱ toȱ forecloseȱonȱ theȱ

Property.ȱ ȱ Whileȱ theȱ confusingȱ correspondenceȱ fromȱ PNCȱ andȱ McCallaȱ couldȱ

arguablyȱbeȱconstruedȱasȱreckless,ȱPlaintiffȱfailsȱtoȱallegeȱanyȱconductȱbyȱPNCȱthatȱisȱ

eitherȱextremeȱorȱoutrageous.ȱȱSeeȱe.g.,ȱId.ȱ(notingȱthatȱtoȱsupportȱaȱclaimȱofȱintentionalȱ

inflictionȱ ofȱ emotionalȱ distress,ȱ theȱ defendant’sȱ actionsȱ mustȱ beȱ “soȱ terrifyingȱ orȱ

insultingȱasȱnaturallyȱtoȱhumiliate”).ȱȱMoreover,ȱPlaintiffȱhasȱnotȱallegedȱaȱsingleȱfactȱ

toȱ indicateȱ thatȱ PNC’sȱ conductȱ resultedȱ inȱ “severe”ȱ distressȱ toȱ Plaintiff,ȱ especiallyȱ

whenȱ consideringȱ thatȱ Plaintiffȱ choseȱ toȱ violateȱ theȱ termsȱ ofȱ hisȱ mortgage.ȱȱ

Accordingly,ȱ Plaintiff’sȱ intentionalȱ inflictionȱ ofȱ emotionalȱ distressȱ claimȱ failsȱ asȱ aȱ

matterȱofȱlawȱandȱisȱalsoȱdueȱtoȱbeȱdismissed.ȱȱ

3. FraudȱandȱMisrepresentationȱ
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Next,ȱ inȱ oneȱ sentence,ȱ Plaintiff’sȱ Complaintȱ allegesȱ thatȱ PNCȱ causedȱ himȱ

“injury”ȱbyȱ“misrepresent[ing]ȱmaterialȱfactsȱregardingȱtheȱloanȱmodificationȱprocess”ȱ

andȱ“induc[ing]ȱhimȱ toȱact.”ȱ ȱ [Doc.ȱ1.2ȱ¶ȱ35].ȱ ȱPlaintiff’sȱallegation,ȱhowever,ȱ failȱ toȱ

“stateȱwithȱparticularityȱtheȱcircumstancesȱconstitutingȱfraudȱorȱmistake”ȱasȱrequiredȱ

underȱRuleȱ9(b).ȱȱFed.ȱR.ȱCiv.ȱP.ȱ9(b).ȱȱToȱsatisfyȱRuleȱ9(b),ȱaȱplaintiffȱmustȱallegeȱ“(1)ȱ

theȱ preciseȱ statements,ȱ documents,ȱ orȱmisrepresentationsȱmade;ȱ (2)ȱ theȱ time,ȱ place,ȱ

andȱpersonȱresponsibleȱforȱtheȱstatement;ȱ(3)ȱtheȱcontentȱandȱmannerȱ inȱwhichȱtheseȱ

statementsȱmisledȱtheȱ[p]laintiff[ȱ];ȱandȱ(4)ȱwhatȱtheȱdefendant[ȱ]ȱgainedȱbyȱtheȱallegedȱ

fraud.”ȱȱAm.ȱDentalȱAssȇnȱv.ȱCignaȱCorp.,ȱ605ȱF.3dȱ1283,ȱ1291ȱ(11thȱCir.ȱ2010)ȱ(citationsȱ

omitted).ȱ

Here,ȱassumingȱarguendoȱthatȱPlaintiff’sȱallegations4ȱqualifyȱasȱ“precise”ȱunderȱ

theȱfirstȱRuleȱ9(b)ȱrequirement,ȱPlaintiffȱstillȱfailsȱtoȱidentifyȱtheȱtime,ȱplace,ȱorȱpersonȱ

responsibleȱ forȱ theȱ statement.ȱ ȱPlaintiffȱ insteadȱ simplyȱallegesȱ thatȱheȱwasȱ toldȱ thisȱ

informationȱ butȱ doesȱ notȱ allegeȱwhen,ȱwhere,ȱ orȱ byȱwhom.ȱ ȱMoreover,ȱ Plaintiff’sȱ

ComplaintȱisȱbereftȱofȱanyȱallegationȱofȱwhatȱPNCȱgainedȱbyȱmakingȱsuchȱaȱstatement.ȱȱ

Seeȱ Thomasȱ v.ȱ Pentagonȱ Fed.ȱCreditȱUnion,ȱ 393ȱ F.ȱApp’xȱ 635,ȱ 638ȱ (11thȱCir.ȱ 2010)ȱ

(mortgagorȱ failedȱ toȱ allegeȱ factsȱ withȱ sufficientȱ particularityȱ toȱ stateȱ fraudȱ claimȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱ
4ȱSpecifically,ȱPlaintiffȱallegesȱthatȱheȱ“wasȱ instructedȱthatȱ inȱorderȱtoȱbeȱacceptedȱ inȱ theȱ loanȱ

modificationȱprogram,ȱheȱneededȱtoȱbeȱbehindȱonȱhisȱpayments”ȱandȱthatȱheȱ“wasȱledȱtoȱbelieveȱthatȱhisȱ
mortgageȱwouldȱbeȱmodifiedȱifȱheȱsubmittedȱtheȱpaperworkȱandȱwasȱbehindȱonȱhisȱmortgage.”ȱȱ[Doc.ȱ
1.2,ȱ¶¶ȱ11,ȱ13].ȱ
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againstȱ mortgageeȱ whereȱ heȱ didȱ notȱ identifyȱ anyȱ specificȱ statementsȱ madeȱ byȱ

mortgageeȱandȱ failedȱ toȱ identifyȱ timeȱandȱplaceȱofȱomission,ȱpersonȱ responsibleȱ forȱ

makingȱ omission,ȱ andȱ whatȱ mortgageeȱ obtainedȱ asȱ consequenceȱ ofȱ fraud).ȱȱ

Accordingly,ȱPlaintiff’sȱfraudȱandȱmisrepresentationȱclaimȱfailsȱtoȱstateȱaȱclaimȱuponȱ

whichȱreliefȱmayȱbeȱgrantedȱandȱisȱdismissed.ȱȱȱ

4. Negligenceȱ

Inȱhisȱ fourthȱcount,ȱPlaintiffȱallegesȱaȱnegligenceȱ causeȱofȱactionȱarisingȱ fromȱ

PNC’sȱ failureȱ toȱ “deal[ȱ ]ȱ truthfully”ȱ aboutȱ theȱ amountȱ owed,ȱ PNC’sȱ instructionȱ toȱ

defaultȱ onȱ hisȱ loan,ȱ andȱ PNC’sȱ failureȱ toȱ provideȱ Plaintiffȱwithȱ properȱ documentsȱ

relatingȱtoȱtheȱactualȱholderȱofȱtheȱnoteȱandȱ“otherȱimportantȱmatters.”ȱȱ[Doc.ȱ1.2ȱ¶ȱ36].ȱȱ

InȱitsȱMotion,ȱPNCȱarguesȱthatȱitȱdidȱnotȱhaveȱaȱdutyȱtoȱPlaintiffȱimposedȱbyȱtheȱlaw.ȱȱȱ

Georgiaȱ lawȱdoesȱnotȱ recognizeȱaȱ tortȬlikeȱcauseȱofȱactionȱ forȱ theȱbreachȱofȱaȱ

dutyȱ createdȱbyȱ contract.ȱ ȱSeeȱUSFȱCorp.ȱv.ȱSecuritasȱSec.ȱServs.ȱUSA,ȱ Inc.,ȱ305ȱGa.ȱ

App.ȱ 404,ȱ 408Ȭ09,ȱ 699ȱ S.E.2dȱ 554,ȱ 558ȱ (Ga.ȱApp.ȱ 2010).ȱ ȱ “Aȱ plaintiffȱ inȱ aȱ breachȱ ofȱ

contractȱ caseȱhasȱaȱ tortȱ claimȱonlyȱwhere,ȱ inȱadditionȱ toȱbreachingȱ theȱ contract,ȱ theȱ

defendantȱ alsoȱ breachesȱ anȱ independentȱ dutyȱ imposedȱ byȱ law.”ȱ ȱ Id.ȱ (quotationȱ

omitted).ȱȱȱȱ

Here,ȱPlaintiffȱdoesȱnotȱallegeȱthatȱPNCȱowedȱanyȱindependentlyȱimposedȱdutyȱ

toȱhimȱunderȱlaw.ȱȱInstead,ȱPNC’sȱallegedȱdutiesȱappearȱtoȱextendȱfromȱtheȱrepaymentȱ
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andȱ servicingȱ obligationsȱ ofȱ theȱ mortgageȱ andȱ promissoryȱ note.ȱ ȱ Seeȱ Phillipsȱ v.ȱ

JPMorganȱChase,ȱNo.ȱ1:11ȬcvȬ2194,ȱ2012ȱWLȱ1004922,ȱatȱ *3ȱ (N.D.ȱGa.ȱFeb.ȱ27,ȱ2012)ȱ

(plaintiff’sȱ allegationȱ thatȱ defendantȬbankȱ hadȱ dutyȱ toȱ evaluateȱ borrowersȱ withȱ

reasonableȱ careȱ forȱ loanȱmodificationȱ isȱ tantamountȱ toȱ allegingȱ breachȱ ofȱ aȱdutyȱ ofȱ

goodȱfaithȱandȱfairȱdealingȱwhichȱisȱ“contractualȱinȱnature”).ȱȱȱ

Moreover,ȱcourtsȱhaveȱ longȱ recognizedȱ thatȱaȱ“confidentialȱrelationship”ȱdoesȱ

notȱexistȱbetweenȱaȱmortgageeȱandȱaȱmortgagor.ȱȱAdams,ȱ2011ȱWLȱ2532925,ȱatȱ*5.ȱȱInȱ

thisȱcase,ȱPlaintiffȱhasȱnotȱallegedȱanyȱfactualȱcircumstanceȱinȱwhichȱPNCȱandȱPlaintiffȱ

areȱ somethingȱ otherȱ thanȱmortgageeȱ andȱmortgagorȱ orȱ providedȱ anyȱ authorityȱ toȱ

substantiateȱhisȱvagueȱallegationsȱthatȱPNCȱhadȱsuchȱaȱduty.ȱȱAccordingly,ȱPlaintiff’sȱ

negligenceȱclaimȱagainstȱPNCȱisȱdismissedȱasȱaȱmatterȱofȱlaw.ȱȱ

5. BreachȱofȱContractȱ

InȱhisȱResponseȱBrief,ȱPlaintiffȱappearsȱtoȱassertȱaȱnewȱbreachȱofȱcontractȱclaimȱ

againstȱPNCȱafterȱreadingȱPNC’sȱattachedȱFormȱ10ȬKȱwhichȱstates,ȱ inȱpart,ȱthatȱPNCȱ

wasȱ “anticipat[ing]ȱ newȱ legislativeȱ andȱ regulatoryȱ initiativesȱ overȱ theȱ nextȱ severalȱ

years.”ȱȱ[Doc.ȱ4Ȭ2,ȱp.ȱ3].ȱȱInȱhisȱBrief,ȱPlaintiffȱallegesȱthatȱPNCȱbreachedȱitsȱagreementȱ

underȱ theȱ Homeȱ Affordableȱ Modificationȱ Programȱ (“HAMP”)ȱ andȱ thatȱ heȱ isȱ anȱ

intendedȱthirdȬpartyȱbeneficiaryȱtoȱtheȱHAMPȱagreement.ȱȱȱ
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Plaintiff’sȱclaim,ȱhowever,ȱ failsȱ forȱ severalȱ reasons.ȱ ȱToȱbegin,ȱasȱaȱproceduralȱ

matter,ȱPlaintiffȱraisesȱthisȱtheoryȱforȱtheȱfirstȱtimeȱinȱhisȱResponseȱtoȱPNC’sȱMotionȱtoȱ

Dismiss.ȱ ȱ Thisȱ claimȱwasȱ neitherȱ assertedȱ inȱ Plaintiff’sȱComplaintȱ norȱ raisedȱ inȱ anȱ

amendedȱ complaint.ȱ ȱ Theȱ Courtȱ isȱ thusȱ notȱ requiredȱ toȱ considerȱ Plaintiff’sȱ newȱ

allegation.ȱȱȱ

However,ȱevenȱ ifȱtheȱCourtȱwereȱtoȱliberallyȱconstrueȱPlaintiff’sȱargumentȱasȱaȱ

newȱclaim,ȱPlaintiff’sȱclaimȱstillȱ failsȱonȱ theȱmerits.ȱ ȱDistrictȱcourtsȱhaveȱconsistentlyȱ

heldȱ thatȱ HAMPȱ agreementsȱ doȱ notȱ makeȱ mortgagorsȱ intendedȱ thirdȬpartyȱ

beneficiariesȱwithoutȱanȱexpressȱcontractualȱprovisionȱstatingȱotherwise.ȱȱSeeȱFinchȱv.ȱ

Bankȱ ofȱAm.,ȱNo:ȱ 3:12ȬCVȬ14(CAR),ȱ 2012ȱWLȱ 1188275,ȱ atȱ *1ȱ (dismissingȱ plaintiff’sȱ

thirdȬpartyȱ beneficiaryȱ breachȱ ofȱ contractȱ claimȱ becauseȱ sheȱ hadȱ notȱ identifiedȱ anȱ

“expressȱ contractualȱprovision”ȱ creatingȱ suchȱ aȱ right);ȱWarrenȱ v.ȱBankȱ ofȱAm.,ȱNo.ȱ

4:11ȬcvȬ70,ȱ 2011ȱWLȱ 2116407,ȱ atȱ *2Ȭ3ȱ (S.D.ȱGa.ȱMayȱ 24,ȱ 2011)ȱ (holdingȱ thatȱ “HAMPȱ

agreementsȱ doȱ notȱ discloseȱ anyȱ clearȱ intentȱ toȱ makeȱ allȱ mortgagorsȱ intendedȱ

beneficiaries”);ȱ Kabirȱ v.ȱ Statebridgeȱ Co.,ȱ LLC,ȱ No.ȱ 7:11ȬcvȬ2747ȬWSD,ȱ 2011ȱ WLȱ

4500050,ȱ atȱ *8ȱ n.11ȱ (N.D.ȱ Ga.ȱ Sept.ȱ 27,ȱ 2011)ȱ (holdingȱ thatȱ HAMPȱ doesȱ notȱ vestȱ

“mortgagorsȱwithȱ thirdȱpartyȱbeneficiaryȱrightsȱ toȱenforceȱHAMPȱagreementsȱunderȱ

Georgiaȱlaw”);ȱHallȱv.ȱWellsȱFargoȱBank,ȱN.A.,ȱNo.ȱ7:11ȬCVȬ63(HL),ȱ2011ȱWLȱ4345190,ȱ

atȱ*2ȱ(M.D.ȱGa.ȱSept.ȱ15,ȱ2011)ȱ(notingȱthatȱthereȱwereȱnoȱexpressȱcontractȱprovisionsȱ
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underȱHAMPȱthatȱcreatedȱthirdȬpartyȱbeneficiaryȱrightȱofȱaction).ȱȱHere,ȱPlaintiffȱhasȱ

notȱ indicatedȱ anyȱ contractualȱ provisionȱ thatȱ wouldȱ expresslyȱ createȱ aȱ thirdȬpartyȱ

beneficiaryȱ claimȱ underȱHAMP.ȱ ȱAccordingly,ȱ toȱ theȱ extentȱ thatȱ Plaintiffȱ assertsȱ aȱ

breachȱofȱcontractȱclaimȱagainstȱPNCȱinȱhisȱresponse,ȱthisȱclaimȱfailsȱasȱaȱmatterȱofȱlawȱ

andȱisȱdismissed.ȱ

6. EquitableȱReliefȱ

Plaintiff’sȱ finalȱ claimȱ againstȱ PNCȱ isȱ thatȱ heȱ isȱ entitledȱ toȱ aȱ temporaryȱ

injunction.ȱ ȱUnderȱGeorgiaȱ law,ȱ “beforeȱ [aȱplaintiff]ȱwouldȱ beȱ entitledȱ toȱ equitableȱ

relief,ȱ [he]ȱmustȱdoȱequityȱandȱ tenderȱ theȱamountȱdueȱunderȱ theȱ securityȱdeedȱandȱ

note.”ȱ ȱ Sappȱ v.ȱABCȱCreditȱ&ȱ Inv.ȱCo.,ȱ 243ȱGa.ȱ 151,ȱ 158,ȱ 253ȱ S.E.2dȱ 82,ȱ 87ȱ (1979);ȱ

Mortonȱv.ȱSuntrustȱMortg.,ȱInc.,ȱNo.ȱ1:10ȬCVȬ2594ȬTWTȬRGV,ȱ2010ȱWLȱ5055822,ȱatȱ*7ȱ

(N.D.ȱGa.ȱNov.ȱ5,ȱ2010)ȱ (“Toȱseekȱanyȱreliefȱ regardingȱaȱpendingȱorȱpastȱ foreclosureȱ

sale,ȱ plaintiffȱ mustȱ tenderȱ theȱ amountȱ owedȱ underȱ theȱ loan.”)ȱ (internalȱ citationȱ

omitted).ȱȱȱȱ

Here,ȱPlaintiffȱdoesȱnotȱallegeȱinȱhisȱComplaintȱthatȱheȱtenderedȱtheȱamountȱofȱ

principalȱandȱinterestȱowedȱtoȱPNCȱpriorȱtoȱbringingȱsuitȱorȱthatȱheȱofferedȱtoȱpayȱthatȱ

amountȱ intoȱ theȱCourt’sȱ registry.ȱ ȱAlthough,ȱPlaintiffȱnowȱoffersȱ inȱhisȱResponseȱ toȱ

payȱaȱmonthlyȱamountȱintoȱtheȱcourtȱregistryȱduringȱtheȱcourseȱofȱthisȱlitigation,ȱsuchȱ

anȱofferȱisȱnotȱonlyȱinsufficientȱbutȱunnecessary.ȱȱFirst,ȱPlaintiffȱdoesȱnotȱofferȱtoȱtenderȱ
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theȱentireȱamountȱowed.ȱ ȱSecond,ȱ theȱCourtȱconcludedȱaboveȱ thatȱnoneȱofȱPlaintiff’sȱ

claimsȱagainstȱPNCȱstateȱaȱclaimȱ forȱwhichȱ reliefȱmayȱbeȱgrantedȱandȱ thusȱheȱ isȱnotȱ

entitledȱtoȱanyȱequitableȱrelief.ȱ ȱAccordingly,ȱPlaintiff’sȱclaimȱforȱequitableȱreliefȱalsoȱ

failsȱasȱaȱmatterȱofȱlawȱandȱisȱdueȱtoȱbeȱdismissed.ȱ

CONCLUSIONȱ

ȱ Basedȱonȱ theȱ foregoing,ȱ theȱCourtȱconcludesȱ thatȱPlaintiffȱhasȱ failedȱ toȱstateȱaȱ

claimȱuponȱwhichȱ reliefȱmayȱbeȱgranted.ȱ ȱAccordingly,ȱDefendantȱPNC’sȱMotionȱ toȱ

Dismissȱ[Doc.ȱ4]ȱisȱGRANTED.5ȱ

ȱ

SOȱORDERED,ȱthisȱȱ7thȱdayȱofȱAugust,ȱ2012.ȱ

S/ȱȱC.ȱAshleyȱRoyalȱ
C.ȱASHLEYȱROYALȱ
UNITEDȱSTATESȱDISTRICTȱJUDGEȱ

LMH/cmȱ
ȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ ȱȱȱȱȱȱȱȱ
5ȱ Plaintiffȱ alsoȱ namedȱ “Allȱ Personsȱ Unknownȱ Whoȱ Claimȱ orȱ Mightȱ Claimȱ Adverselyȱ toȱ

Plaintiff’sȱTitleȱ toȱSubjectȱProperty”ȱ asȱDefendantsȱ inȱhisȱComplaintȱ (docketedȱ asȱ “Johnȱ andȱorȱ Janeȱ
Does”).ȱ ȱHowever,ȱ inȱ lightȱofȱ theȱCourt’sȱ instantȱ ruling,ȱPlaintiff’sȱclaimsȱ againstȱ “Johnȱ andȱorȱ Janeȱ
Does”ȱmustȱfailȱasȱaȱmatterȱofȱlawȱandȱareȱthusȱalsoȱDISMISSED.ȱȱȱ


