
INȱTHEȱUNITEDȱSTATESȱDISTRICTȱCOURTȱ
FORȱTHEȱMIDDLEȱDISTRICTȱOFȱGEORGIAȱ

ȱ MACONȱDIVISIONȱ
ȱ
BRANCHȱBANKINGȱ&ȱTRUSTȱ :ȱ
COMPANY,ȱasȱsuccessorȬinȬinterestȱ :ȱ
toȱtheȱFederalȱDepositȱInsuranceȱ :ȱ
Corporation,ȱasȱreceiverȱforȱColonialȱ :ȱ
Bank,ȱ :ȱ

:ȱ
Plaintiff,ȱ ȱ ȱ ȱ :ȱ

ȱ ȱ ȱ ȱ ȱ ȱ :ȱ ȱȱ
v.ȱ ȱ ȱ ȱ ȱ ȱ :ȱ CIVILȱACTIONȱ
ȱ ȱ ȱ ȱ ȱ ȱ :ȱ No.ȱ5:12ȬCVȬ457ȱ(CAR)ȱ
POPLARȱDEVELOPMENTȱ ȱ :ȱ
COMPANY,ȱLLC;ȱRAHILȱKAZI;ȱȱ :ȱ
DAVIDȱD.ȱTHOMPSON;ȱG.ȱSCOTTȱ :ȱ
THOMPSON;ȱGATEWAY/75,ȱLLC;ȱ :ȱ
andȱ490ȱPOPLARȱPARTNERS,ȱLLC,ȱ :ȱ
ȱ ȱ ȱ ȱ ȱ ȱ :ȱ

Defendants.ȱ :ȱ
_____________________________ȱ :ȱ
ȱ

ORDERȱONȱMOTIONȱFORȱDEFAULTȱJUDGMENTȱ
ȱ
Plaintiffȱ Branchȱ Bankingȱ &ȱ Trustȱ Company,ȱ asȱ successorȬinȬinterestȱ toȱ theȱ

FederalȱDepositȱInsuranceȱCompany,ȱasȱreceiverȱforȱColonialȱBank,ȱ(“BB&T”)ȱfiledȱtheȱ

instantȱactionȱonȱNovemberȱ19,ȱ2012,ȱseekingȱtoȱrecoverȱunpaidȱprincipal,ȱinterest,ȱandȱ

attorney’sȱ feesȱ onȱ aȱ promissoryȱ noteȱ executedȱ byȱ Defendantȱ Poplarȱ Developmentȱ

Company,ȱLLCȱ (“PoplarȱDevelopment”).ȱ ȱAllȱotherȱDefendants,ȱ includingȱ490ȱPoplarȱ

Partners,ȱ LLCȱ (“Poplarȱ Partners”),ȱ “[j]ointlyȱ andȱ severallyȱ unconditionallyȱ andȱ

irrevocably”ȱguaranteedȱtheȱnote,ȱwhichȱtotaledȱ$3,055,563.53ȱasȱofȱNovemberȱ16,ȱ2012,ȱ

withȱ interestȱandȱattorney’sȱ feesȱ thatȱcontinueȱ toȱaccrueȱ inȱ theȱamountȱofȱ$445.12ȱperȱ
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day.1ȱȱPoplarȱPartnersȱwasȱservedȱwithȱprocessȱthroughȱitsȱregisteredȱagent,ȱDefendantȱ

G.ȱ ScottȱThompson,ȱ butȱ failedȱ toȱ answerȱ orȱ otherwiseȱ respond.ȱ ȱNow,ȱ afterȱ entryȱ ofȱ

default,ȱ BB&Tȱmovesȱ theȱ Courtȱ toȱ enterȱ defaultȱ judgmentȱ againstȱ Poplarȱ Partners.ȱȱ

Havingȱ consideredȱ thisȱ requestȱ andȱ bindingȱ precedent,ȱ BB&T’sȱMotionȱ forȱ Defaultȱ

Judgmentȱ[Doc.ȱ27]ȱisȱDENIEDȱWITHOUTȱPREJUDICEȱasȱpremature.ȱ

DISCUSSIONȱ

Generally,ȱdistrictȱcourtsȱhaveȱtheȱauthorityȱtoȱenterȱdefaultȱ judgmentȱagainstȱaȱ

defendantȱwhoȱfailsȱtoȱanswerȱorȱotherwiseȱdefendȱonȱtheȱbasisȱofȱaȱplaintiff’sȱwellȬpledȱ

complaint.2ȱȱThisȱgeneralȱrule,ȱhowever,ȱisȱnotȱwithoutȱexception.ȱȱInȱFrowȱv.ȱDeȱLaȱVega,3ȱ

theȱUnitedȱStatesȱSupremeȱCourtȱheldȱthatȱinȱcasesȱinvolvingȱmoreȱthanȱoneȱdefendant,ȱ

aȱjudgmentȱshouldȱnotȱbeȱenteredȱagainstȱaȱdefaultingȱpartyȱallegedȱtoȱbeȱjointlyȱliableȱ

untilȱ theȱmatterȱhasȱbeenȱadjudicatedȱwithȱ regardȱ toȱallȱdefendants.4ȱ ȱAlthoughȱ someȱ

circuitsȱonlyȱapplyȱFrowȱ inȱcasesȱofȱjointȱ liability,ȱ inȱthisȱcircuit,ȱitȱisȱ“soundȱpolicy”ȱtoȱ

refrainȱ fromȱ rulingȱ “whenȱ defendantsȱ areȱ similarlyȱ situated,ȱ butȱ notȱ jointlyȱ liable.”5ȱȱ

ThisȱprincipleȱavoidsȱinconsistentȱjudgmentsȱandȱaffirmsȱtheȱEleventhȱCircuit’sȱ“strongȱ

                                                             
1ȱBB&TȱCompl.ȱatȱ¶ȱ22ȱ[Doc.ȱ1ȱatȱ6].ȱ
2ȱBuchananȱv.ȱBowman,ȱ820ȱF.2dȱ359,ȱ361ȱ(11thȱCir.ȱ1987).ȱ
3ȱ82ȱU.S.ȱ552ȱ(1872).ȱ
4ȱId.ȱatȱ554.ȱȱ
5ȱGulfȱCoastȱFans,ȱInc.ȱv.ȱMidwestȱElecs.ȱImps.,ȱInc.,ȱ740ȱF.2dȱ1499,ȱ1512ȱ(11thȱCir.ȱ1984).ȱȱButȱseeȱWheleanȱv.ȱ
Abell,ȱ953ȱF.2dȱ663,ȱ674ȱ(D.C.ȱCir.ȱ1992)ȱ(narrowlyȱconstruingȱFrow);ȱFrazettaȱv.ȱTurnerȱ&ȱNewall,ȱLtd.,ȱ797ȱ
F.2dȱ151,ȱ154ȱ (3dȱCir.ȱ1986)ȱ (interpretingȱFrowȱ toȱprecludeȱonlyȱ logicallyȱ inconsistentȱ judgments);ȱ Inȱ reȱ
Uraniumȱ Antitrustȱ Litig.,ȱ 617ȱ F.2dȱ 1248,ȱ 1257ȱ (7thȱ Cir.ȱ 1980)ȱ (refrainingȱ fromȱ applyingȱ Frowȱ whereȱ
differentȱresultsȱasȱtoȱdifferentȱpartiesȱareȱnotȱlogicallyȱinconsistent).ȱ
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preferenceȱthatȱcasesȱbeȱheardȱonȱtheȱmerits.”6ȱ ȱThus,ȱ ifȱaȱplaintiffȱprevailsȱagainstȱtheȱ

nonȬdefaultingȱ defendants,ȱ itȱ isȱ thenȱ entitledȱ toȱ judgmentȱ againstȱ theȱ defaultingȱ asȱ

defendantȱasȱwell.7ȱȱConversely,ȱifȱtheȱnonȬdefaultingȱpartiesȱprevail,ȱinȱmostȱcases,ȱtheȱ

judgmentȱwillȱaccrueȱtoȱtheȱdefaultingȱdefendant.8ȱȱȱ

Inȱ theȱ instantȱ case,ȱBB&Tȱ seeksȱanȱawardȱofȱdamagesȱ forȱbreachȱofȱguaranteeȱ

againstȱPoplarȱPartnersȱandȱ fourȱotherȱguarantorsȱwhoȱareȱ jointlyȱandȱseverallyȱ liableȱ

forȱtheȱentireȱunpaidȱamountȱofȱtheȱpromissoryȱnote.ȱ ȱBB&Tȱalsoȱseeksȱattorney’sȱfeesȱ

againstȱallȱDefendants.ȱȱThus,ȱenteringȱdefaultȱjudgmentȱagainstȱPoplarȱPartnersȱraisesȱ

theȱ possibilityȱ ofȱ inconsistentȱ judgmentsȱ shouldȱ theȱ nonȬdefaultingȱ guarantorsȱ andȱ

PoplarȱDevelopmentȱsuccessfullyȱdefendȱagainstȱBB&T’sȱclaims.ȱ ȱAccordingly,ȱBB&T’sȱ

MotionȱforȱDefaultȱJudgmentȱisȱdeniedȱwithoutȱprejudiceȱasȱpremature.ȱȱBB&Tȱmayȱfileȱ

aȱrenewedȱmotionȱforȱdefaultȱjudgmentȱafterȱtheȱcaseȱisȱresolvedȱagainstȱtheȱremainingȱ

defendants.ȱȱȱ

CONCLUSIONȱ

ȱ Forȱtheȱreasonsȱsetȱforthȱabove,ȱBB&T’sȱMotionȱforȱDefaultȱJudgmentȱ[Doc.ȱ27]ȱisȱ

DENIEDȱWITHOUTȱPREJUDICEȱasȱpremature.ȱȱBB&Tȱmayȱfileȱaȱrenewedȱmotionȱforȱ

defaultȱ judgmentȱ afterȱ theȱ caseȱ isȱ resolvedȱ againstȱ theȱ remaining,ȱ nonȬdefaultingȱ

defendants.ȱ ȱ TheȱClerk’sȱ entryȱ ofȱ defaultȱ remainsȱ pursuantȱ toȱ Federalȱ Ruleȱ ofȱCivilȱ

                                                             
6ȱSeeȱOwensȱv.ȱBenton,ȱ190ȱF.ȱApp’xȱ762,ȱ763ȱ(11thȱCir.ȱ2006).ȱ
7ȱFrow,ȱ82ȱU.S.ȱatȱ554.ȱ
8ȱId.ȱ
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Procedureȱ55(a).ȱȱȱ

SOȱORDERED,ȱthisȱ29thȱdayȱofȱMay,ȱ2013.ȱ

S/ȱȱC.ȱAshleyȱRoyalȱ
C.ȱASHLEYȱROYAL,ȱCHIEFȱJUDGEȱ
UNITEDȱSTATESȱDISTRICTȱCOURTȱ

BBP/lmh 


