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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF GEORGIA
MACON DIVISION

EWELL RANDOLPH BUSH, JR.,
Plaintiff,
V.
NO. 5:17-CV-11-CARMSH
Nurse FOSTERet al.,

Defendants.

REPORT AND RECOMMENDATION

Preserly pending before the Court is Defendants Hill, Jones, Lemon, Merressee,
Primus, Toby, and Webbs’ Motioto Dismiss(ECF Na 34) and Defendant Foster’s
Motion to adopt that motion as her own (ECF No. 35}or the reasons explained below,
Defendant Foster’s Motion to Adopt is granted and it is recommende®dfadants’

Motion to Dismiss and Plaintiff's complaint be dismissed.

! Defendant Foster seeks to adopt the Motion to Dismiss (ECF No. 34) filed by theothigimg
Defendants as her own, specifically the sections “asserting qualified itynRlaintiff's failure

to state a claim under 42 U.S.C. 81983 and Plaintifftariato exhaust his administrative remedies
pursuant to the Prison Litigation Reform Act.” Def. [Foster’s] Mot. to Adoph&iring Defs.
Mot. to Dismiss 23, ECF No. 35.

2 The Court agrees with Defendant Foster’s contentiorttiaspite being a contraemployee

not entitled to representation by the Attorney General of the State of Getmgigosition and

the actions alleged in this case qualify her as a state actor under 81983. Thus, thea@isurt gr
Defendant Foster’s request to join in and adopbther remaining Defendants’ motion to dismiss
and considers its analysis of that motion’s merits applicable to all remainingdaetsn
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BACKGROUND

Plaintiff's claims arise from an injury suffered on August 26, 2016, while
incarcerated at Hancock State PrisghiSP”). Compl. 5, ECF. No. .1 Plaintiff's
allegations regarding alleged medical indifference and unconstitutional retaliation are
summarized below.
l. Alleged Injury & Medical Treatment

Plaintiff alleges that he fractured his hdbeng[ing] on the shower door very hard
while attempting to notify guards that he had completed his sho@empl. 5. Plaintiff
claims hewas not seen byhe medical staff for ten daydespite immediately telling
Defendants Lemon and Jones of his injury and being told they would “call medidal.”
Plaintiff also informed Defendants Webb, Foster, Primus, Toby, and Hill of his injury and
made “numerous sick callsthile waiting to see medical staffd. Plaintiff alleges that
when “finally” seen by medical staff they ordered x-rays but it was seven days until the x-
rays were completedCompl. 7. Plaintiff states that theay technician indicated his hand
was indeed fractured aftexamining the xay results.ld. Plaintiff thensaw Defendant
Merressedthe “P/A” or “physician’s assistait who claimed the xay results were not
in Plaintiff’'s medical file and told Plaintiff he would “look at them and get back to [him]
Id.

Plaintiff alleges hahenspent a month “asking to see medical and putting in sick
calls” before he was seen by another “sick call nurskl” Plaintiff saw Defendant
Merresse@gain butvas told‘there [was] nothing [they could] do about [Plaintiff’sritg”

because “it [was] now an old fracture” and he “need[ed] to get oveldt.Plaintiff was
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transferred to Baldwin State Pris¢iBSP”) on November 8, 20161d. at 8. Plaintiff
claims anotherxay was done on his hand and examined by a doctor at BISPlaintiff
alleges that doctor told him his hand “had not been treated in an appropriate time frame”
and the bone had “grown back crookedquiring surgery to fix it.1d. Plaintiff asserts
that he experiences discomfort, pain, and has limited use of hisakamdesult of this
experience.ld.
I. Retaliation Allegations

Plaintiff's complaint also details a series of actitasenby Defendants Lemon,
Primus, and Jones retaliation for Plaintiff filing his initial grievance. Plaintiff alleges he
filed an emergency medical grievardbaring his initial terday wait to see medical staff
Compl. 9. He claims he was “verbally threatened by both [Defendants] Lemon and []
Primus.” Id. Plaintiff states thaDefendant Lemolammed Plaintiff's feeding tray “in
his face” while saying “[c]racker don’t you know | feed you®: He avers thdDefendant
Primus removedhim from his cell andaid“see how easy it is for [Defendant Primus] to
get you alone handcuffed where the camera cannot see ybdi?” Plaintiff claims
Defendant Primus warned hine was “going to have to make [Plaintiff's] time in the Tier
as hard as possible unless that grievance is droppdd.Plaintiff staes that following
that interaction, Defendants Lemon, Jones, and Primus “launched a campaign of
harassment” against him that included denial of telephongpase medication, and
medicalgrievance forms and unnecessary wakeups during night khiét 310. Plaintiff
claims this “campaign” caused him mental distress, left him “paranoid and scared to leave

[his] cell[,]” and led to him suffering “several anxiety attacksd: at 10. He alleges that
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a BSP psychiatrist diagnosed him as having Post Traumatic Stress Disorder (“PTSD”) and
a mood disorder “caused by the harassment by the defendkhts.”
DISCUSSION

DefendantsHill, Jones, Lemon, Merressee, Primus, Toby, Webb, and Foster
(“Defendants”) filed their Motion to Dismiss (ECF No. 34) amd 26, 2017. On June
29, 2017, Plaintiff was notified of Defendants’ motion and his right to “amend his
complaint, submit response briefs . . . [and] submit any affidavits and/or documents
showing he ha[d] exhausted [available administrative remedidkjtification of Mot. to
Dismiss 4, ECF No. 37He was warnedhat failure “to respond to and rebut the legal
arguments” made by Defendants could “result in these statements being accepted as
unoontested and correct[]” and “[tlhe Court could grant judgment to Defendants and there
would be no trial or further proceedings for these Defendantd."at 34. However,
Plaintiff failed tosubmit any response to Defendants’ motion.

Defendants argue Plaintiff's complaint should be dismissed because they are
entitled to various forms of immunity and Plaintiff has not exhausted available
administrative remedies or stated a claim upon which relief can be granted. Defs.’ Mot. to
Dismiss 1, ECF No. 34. Because the Court finds that Plaintiff did not exhaust his
administrative remedies, the Court declines to address Defendants’ other grounds for
dismissal.

l. Exhaustion Standard

3 For the rasons noted above, the Court consifefendant Foster party to the other Defendants’
Motion to DismisECF No. 33.



Title 42, United States Code section 1997e(a) provides that “[n]o action shall be
brought with respect to prison conditions under section 1983 of this title . . . by a prisoner
confined in any jail, prison, or other correctional facility until such administrative remedies
as are available are exhausted.” “[W]hen a state provides a grievance procedure for its
prisoners, as Georgia does here, an inmate alleging harm suffered from prison conditions
must file a grievance and exhaust the remedies available under that procedure before
pursuing a 8 1983 lawsuit.Johnson v. Meadows, 418 F.3d 1152, 1156 (11th Cir. 2005)
(internal quotation marks and citation omitted).

For an inmate toexhausthis administrative remedies, he must complete the
grievance procegwior toa 8§ 1983 suit See, e.g., Brown v. Skes, 212 F.3d 1205, 1207
(11th Cir. 2000) (“[W]hen a state provides a grievance procedure for its prisoners, as
Georgia does here, an inmate alleging harm suffered from prison conditions must file a
grievance and exhaust the remedies available under thadpredefore pursuing a 8§

1983 lawsuit) (emphasis added). The relevant date for determining whether the
administrative remedies are exhausted is the date on which a plaintiff files his initial
complaint—not an amended or recast complai®de Smithv. Terry, 491 F. App’x 81, 83

84 (11th Cir. 2012) (“The only facts pertinent to determining whether a prisoner has
satisfied the PLRA’s exhaustion requirement are those that existed when he filed his
original complaint.”). An inmate also “must ‘[c]Jompl[y] ithh prison grievance
procedures[]to exhaust administrative remedi&shatley v. Warden, Ware Sate Prison,

802 F.3d 1205, 1208 (11th Cir. 2015) (quotloges v. Bock, 549 U.S. 199, 218 (2007)).



The argument that a plaintiff has failed to satisfy sect@®i7e(a) is properly raised
in a motion to dismiss. Bryant v. Rich, 530 F.3d 1368, 1375 (11th Cir. 2008)
(“[E]xhaustion should be decided on a Rule 12(b) motion to dismiss[.]”). Furthermore,
since dismissal for failure to exhaust is not an adjudicatiothe merits, the Court can
resolve factual disputes using evidence from outside the pleadohgd. 1376.

“[Dleciding a motion to dismiss for failure to exhaust administrative remedies is a
two-step process.Turner v. Burnside, 541 F.3d 1077, 1082 (11th Cir. 2008). “First, the
court looks to the factual allegations in the defendant’s motion to dismiss and those in the
plaintiff's response, and if they conflict, takes the plaintiff’'s versions of the facts as true.”
Id. If, taking plaintiff's facts as being true, the defendant is entitled to dismissal for failure
to exhaust, then the complaint should be dismissed:If the complaint is not subject to
dismissal at the first step . . . , the court then proceeds to make specific findings in order to
resolve the disputed factual issues related to exhausti@h."The defendant bears the
burden of proof during this second step.

Il. Plaintiff's Failure to Exhaust

Plaintiff's claims against Defendants can be dismissed in the first step of the
exhaustion analysis because the undisputed facts show that Plaintiff has failed to exhaust
his administrative remedids.Defendants contend th&aintiff's claims are subject to
dismissal because he failed to comply wiite pocedural rules of th€eorgia Department

of Correction’s(GDOC) grievance pross which applyto all inmates Defs.” Mot. to

4 There is no conflict in the relevant facts alleged in Defendants’ motion to disnd$Rlaintiff's
complaint. Plaintiff was notified of Defendants’ motion but did not submit any respoitse
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Dismiss 9. Defendants claithat Plaintiff 1) initiated this action before the deadline for
issuing a decision on his grievance appeal had passed and 2) never filed a grievance relating
to the retaliation claims included in his complaihtl at 311. The Court finds that the
uncontested facts show Plaintiff failed to exhaust.

Defendants assetiie following facts related to Plaintiff's failure to exhaust and
show that Plaintifffailed to fully exhaust his medical indifference claims. None of the
factual assertions in Plaintiff’'s complaint contradict those made by Defendants regarding
exhaustion. HSPfollows the GDOC'’s Standard Operating Procedures (SOPs) regarding
grievances. Foston Aff. {3 ECF No. 32. The SOPs mandate that an inmate must
follow a two-step process in order to exhaust his remezthelg1) file an original grievance
no later than ten days from the date of the incident giving rise to the grievance; and (2) file
an appeal to the Central Officéd. § 12 & Ex. A1 at 8, ECF No. 38. A grievance can
only address a “single issue/incident.” Ex:1Aat 8. If a grievance is rejected by the
warden without processing, a notice of that rejection must be provided to the inchate.
at9. The inmate may then appeal the rejection to the central office within sevendiays.
at 10. If a grievance is processed, a warden has forty calendar days within which to respond
but one terday extension may be grantet. at11. An inmate may file an appeal after
the warden issues a decision or after the time allowed for the warden to make his decision
expires. Id. An inmatés appeal must be responded to within one hundred datseby
GDOC Commissioner or his/her designéd. at 13.

Plaintiff's only recorded grievance related to medical treatment was filed on

September 6, 2016, and denied on October 25, 2016. Foston AfE2ZB&EX. A-2 at
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2, ECF No. 34. Plaintiff filed an appeal of that denial on October 27, 2016. Foston Aff.
19 28. According to the SOPs, the Commissioner had one hundred calend@omays
October 27, 2016, to deliver a decision on that appeal. Ek.afA13. Thus, the
Commissioner’'s deadline was February 4, 2017. The response to Plaintiff's grievance
appeal was delivered on February 23, 201&#x. A-4, ECF No. 34-6. Plaintiff signed his
Complaint on December 29, 2016, and it was received by the Court on January 10, 2017.
Compl. 6. In his complainBlaintiff statedhat he presented his complaints as a grievance
but provided no grievance number, grievance receiptlate. Id. at 3. He noted-where
prompted by the standard complaint ferthat he had appealed the initial denial of his
grievance but had “not received the results of the app&al 4t 4.

The undisputed facts described above show that Plaintiff failed to fully exhaust his
only grievance relating tthe claims he made in his complairBmith v. Terry, 491 F.
App'x 81, 82 (11th Cir. 201qfinding a failure to exhaust where a prisoner plaintiff had
not receivedhe Commissioner's denial of his appeal nor wahedequisite time allowed
to receive such a denial). Therefore, the Court has only conducted the first step of an
exhaustion analysis and recommends that Plaintiff's complaint be dismissed for failure to

exhaust administrative remedies.

> The Court notes that Defendants admiiling to adhere to their own grievance procedures by
delivering the response to Plaintiff's appeal past the procedural deadline to doos®veH
Plaintiff's initiation of this suit before the February 4, 2017, is what rendersdm@sstrative
remedies unexhausted.



CONCLUSION

For the reasons explained above, Defendant Foster's motion to adopt the other
remaining Defendants’ Motion to Dismiss (ECF No. 35) is granted and it is recommended
thatthe Defendants’ Mtionsto Dismiss (ECF No. 34e granted. Pursuant to 28 U.S.C.
8 636(b)(1), the parties may serve and file written objections to this Recommendation, or
seek an extension of time to file objections, within fourteen (14) days after being served
with a copy hereof. The district judge shall makie rovo determination of those portions
of the Recommendation to which objection is made. All other portions of the
Recommendation may be reviewed for clear error.

The parties are hereby notified that, pursuant to Eleventh Circuit Rylg§a party
failing to object to a magistrate judge’s findings or recommendations contained in a report
and recommendation in accordance with the provisions of 28 U.S.C. § 636(b)(1) waives
the right to challenge on appeal the district court’s order based on unolifedtedual
and legal conclusions if the party was informed of the time period for objecting and the
consequences on appeal for failing to object. In the absence of a proper objection, however,
the court may review on appeal for plain error if necessary in the interests of justice.”

SO ORDERED and RECOMMENDED, this 9th day of February, 2018.

/sl Stephen Hyles
UNITED STATES MAGISTRATE JUDGE




