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INTHE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF GEORGIA
MACON DIVISION
WASEEM DAKER,
Petitioner,
V. Case No. 5:18-cv-00171-M TT-CHW

WARDEN GREGORY
MCLAUGHLIN,

Respondent.

ORDER

Petitioner Waseem Daker, enmate currently confinedt Macon State Prison, has
filed a pleading using the Court’s standandrigetition for writ of habeas corpus pursuant
to 28 U.S.C. § 2254. Pet., ECF No. 1. la body of his pleading, Petitioner states that he
brings civil rights claims unael2 U.S.C. 8§ 1983mal is entitled to proeed under 28 U.S.C.
8§ 2241. Pet. 1, ECF No. .- Petitioner seeks to dhenge the conditions of his
confinement and raises a Fmenth Amendment due procesaim, First Amendment free
speech claims, First Amendnteaccess to courts claimbjrst Amendment religious
exercise claims, a claim arising under thédgRaus Land Use and stitutionalized Persons
Act (“RLUIPA”), and Eighth Anendment deliberate indifference to serious medical needs
claims.

As discussed below, these claims areaaginizable in a habeas action, and to the
extent that Petitioner’s pleadiegn be construed as arisungder § 1983, his barred from

proceedingn forma pauperiss he has accumulated thraess for purposes of 1915(g).
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Accordingly, the instant action BISMISSED WITHOUT PREJUDICE.

. Petitioner Cannot Proceed Under 28 U.S.C. § 2254 or 8 2241

Although Petitioner primarily styles thsase as a habeas action brought under §
2254 or § 2241, the substanakehis filing challenges the coniwns of his confinement.
“Federal law opens two maswenues to relief on complaintslated to imprisonment: a
petition for habeas corpus, 28 U.S.C. 8§ 2244 a complaint under the Civil Rights Act
of 1871, Rev. Stat. § 1979, asiended, 42 U.S.C. § 1983Hill v. McDonough 547 U.S.
573, 578 (2006). “These awges are mutually exasive: if a claim can be raised in a
federal habeas petition, that same claim cabeatised in a separate § 1983 civil rights
action.” Hutcherson v. Riley468 F.3d 750, 75411th Cir. 2006) (citingNelson v.
Campbel] 541 U.S. 637, 643 (2004 “The line of demarcain between a 8 1983 civil
rights action and a 8§ 2254 habetam is based on the effeaft the claim on the inmate’s
conviction and/or sentenceld. “Challenges to the validitgf any confinement or to the
particulars affecting its duration atee province of habeas corpusMuhammad v. Close
540 U.S. 749, 750 (2004) (citimyeiser v. Rodriguezi11 U.S. 475, 5D(1973)). “Such
claims fall within the ‘core’ of habeas . [b]y contrast, constitutional claims that merely
challenge the conditions of a prisoner’s coefirent, whether the inmate seeks monetary
or injunctive relief, fall outside of that coend may be brought pursuant to 8 1983 in the
first instance.” Nelson,541 U.S. at 643 (citinyluhammad540 U.S. at 750 anf@reiser,

411 U.S. at 498-99).



In this case, Petitioner seeks to ldrage the conditions of confinement he
experiences in Tier || administrative segregaat Macon State Pos and primarily seeks
return to general populatiorRetitioner does not seek speediermmediate release, does
not challenge his sentence and conviction, hisdclaims for relief implicate neither.
Therefore, the appropriate cause of actiorPtitioner’s claims is a civil rights complaint
under 8§ 1983.

In three separate locations on theitm, Petitioner has handwritten “does not
challenge [his] conviction or sentence bfitis] segregation/solitary confinement,
Medberry v. Croshy351 F.3d 1049, 1053 (11th Cir. 2003P%t. 1, 4-5, ECF No. 1. To
the extent that Petitioner has citdédberryfor the proposition thate may challenge his
placement in administrative segpation through a petition fovrit of habeas corpus, his
reliance is misplaced. IMedberry the Eleventh Circuit helthat “it is proper for a
district court to treat a petan for release from administra¢ivsegregation as a petition for
a writ of habeas corpus’ because ‘[s]uch reddalls into the category of “fact or duration
of. . . physical imprisonment’ delineatedfmeiser v. Rodrigue?” Medberry 351 F.3d
at 1053 (ellipsis in original) (quotingrist v. Ricketts 504 F.2d 887, 887-88 (5th Cir.
1974)). Medberry however, concerned a challenge tel@ida inmate’s loss of gain time
credits resulting from prisadisciplinary proceedingslTedesco v. Sec’y for Dep’t of Carr
190 F. App’x 752, 755 (11th Cir. 2006) (“Medberry we held that a state prisoner may

file a habeas corpus petition to challengelttss of gain time as a result of state prison



disciplinary proceeding that allegedly violateis due process riglunder 28 U.S.C. §
2241."). Because gain time credimplicate the duration ain inmate’s confinement, a
due process claim based on grileation of gain time credits “a proper subject for a
federal habeas corpus proceedingv/olff v. McDonne|l418 U.S. 539, 557 (1974).
Petitioner is not incarcerated in Floridae is in the cusdy of the Georgia
Department of CorrectionsThe Georgia Department of €ections does not award gain
time credits for good behavicand Petitioner does not allegethe has lost gain time
credits as a result of disciplinary proceeding$erefore, Petitioner’s civil rights claims
do not affect the duration of his confinemeimstead, even if Petitioner prevailed on all
of his claims and received all the relief demanded, “the duration of his sentence will not be
shortened by one momentNMcKinnis v. Mosely693 F.2d 1054, 105@1th Cir. 1982).
Accordingly, Petitioner’s claimslo not fall withinthe core of habeas, and are properly
brought in a Section 1983 actiorbee id (determining that challenge to administrative
segregation which did not irigate duration of confinemeshould have been reviewed
under Section 198%)Jaske v. Hanks27 F. App’x 622, 623 (7th Cir. 2001) (affirming

dismissal of habeas petition challenging sené to disciplinary segregation because

Ipetitioner argues that while he is confined’iar Il he is deprived of the ability to
participate in programs and activities that veblé considered kthe parole board.
Petitioner does not have a liberty interest irofgg or in participating in programs which
the parole board may view positivel$ee Beister v. Lanig249 F. App’x B2, 783 (11th
Cir. 2007);Miller v. Nix, 346 F. App’x 422 (11th Cir. 2009%ramer v. Donalgd 286 F.
App’x 674 (11th Cir. 2008)Moody v. Daggett429 U.S. 78 (1976).
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“disciplinary segregation affects the satyerather than theluration of custody”)Pavis
v. U.S. Dep'’t of Justicel80 F. App’x 404, 405 (3d Cir. B8) (“A sanction of disciplinary
segregation [] does not implicate tlaet or length of confinement.”).

I, Three Strikes

Petitioner’s claims are not gnizable in a habeas actiand are properly raised in
a civil rights complaint under 8 1983. “Whamro sehabeas corpus petition may be fairly
read to state a claim under the Civil Rights Act, it should be so constriverDbnald v.
Bates 23 F. App’x 828, 828 (9th Cir. 200 arson v. Johnsqri12 F.3d 818, 820-21 (5th
Cir. 1997) (affirming district court’s treaent of purported halas petition as a claim
brought under 8§ 1983)Jnited States v. Jorda®15 F.2d 622, 624-25 (11th Cir. 1990)
(“Federal Courts have long recognized that thaye an obligation took behind the label
of a motion filed by a pro se inmate addtermine whether the motion is, in effect,
cognizable under a different remedial statytframework.”). Therefore, the Court will
analyze Petitioner’s claims und& U.S.C. § 1983. So cdnsed, Petitioner is barred from
proceedingn forma pauperisas he has accumulated thetekes under 1915(g), and he
failed to pay the entire filingee upon initiating thisuit. Therefore, his Complaint must
be dismissed.

Federal law prohibits a prisoner fromrging a civil action in federal court forma
pauperis

if [he] has, on 3 or more prior occass, while incarcerated or detained in
any facility, brought an actioor appeal ira court of the United States that
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was dismissed on the grounds that ftrisolous, malicious, or fails to state

a claim upon which relief may be gtad, unless the prisoner is under

imminent danger of serious physical injury.

28 U.S.C. § 1915(g). This ksiown as the “three strikesquision.” Under § 1915(g), a
prisoner incurs a “strike” any time he hagederal lawsuit or appeal dismissed on the
grounds that it is frivolous or malicious or fails to state a claMedberry 185 F.3d at
1193. If a prisoner incurs thre&ikes, his ability to procead forma pauperisn federal
court is greatly limited and leave may nm¢ granted unless the prisoner shows an
“imminent danger of serious physical injuryd.

A review of court records on the Fedetadiciary’s Public Access to Court
Electronic Records (“PACER”) di@base reveals that Petitioner has filed at least three
federal lawsuits that have been dismissetfiaslous, malicious, ofor failure to state a
claim. Daker v. MokwaNo. 2:14-cv-00395 (C.D. Cal. 2014) (dismissing case under 28
U.S.C. § 1915(e)(2)(B) andniling claims were frivolous arfdiled to state a claim upon
which relief may be grantetiDaker v. WarrenCase No. 13-11630 (11th Cir. Order dated
Mar. 4, 2014) (three-judge panel dismissing appeal as frivolDaKer v. WardenCase
No. 15-13148 (11th Cir. Ordelated May 26, 2016) (three-judge panel dismissing appeal

as frivolous);Daker v. CommissioneCase No. 15-11266 (11@ir. Order dated Oct. 7,

2016) (three-judge panel dismissing appeal as frivoldesher v. Ferrerg Case No. 15-

2The district court did not erhowever, in coneiding that . . Daker v. MokwaNo.
2:14-cv-395 (C.D. Cal. filed Jath6, 2014), counted as a strikeJaker v. Head2018
WL 1684310, at *2 (11th Cir. 2018).
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13176 (11th Cir. Order datedoM. 3, 2016) (three-judge panel dismissing appeal as
frivolous); Daker v. GoverngrCase No. 15-13179 (11th Cir. Order dated Dec. 19, 2016)
(three-judge panel dismissing appeal asofdus). The Eleventh Circuit has also
previously determined thatwWfhile confined, Daker has fieat least three appeals that
[the Eleventh Circuitdismissed as frivolous."Daker v. RobinsgnCase No. 17-11940
(11th Cir. Order dated Oct. 4, 2017) (“[T]HXourt’s Clerk is directed to list Daker as a
‘three-striker’ under the Prison Litigation Refomat in this Court for purposes of future
matters.”).

Because of this, Petiiner may not procedad forma pauperisinless he can show
that he qualifies for the “imminéxanger” exception in § 1915(gMedberry 185 F.3d at
1193. The Court is therefore now requireddwiew the facts alleged in the Petition to
determine whether an imminent danger exists\@arrants an exception to the three strikes
rule. When reviewing pro secomplaint for this purpose, thkstrict court must accept all
factual allegations in the complaint as truel @iew all allegationsf imminent danger in
the movant’s favorBrown v. Johnsar887 F.3d 1344, 1347 (11th Cir. 2008&nnenbaum
v. United Statesl48 F.3d 1262, 1263 1th Cir. 1998).

The imminent danger exception applies omy‘genuine emergencies” when (1)
“time is pressing,” (2) the “threat or prisaondition is real and proximate,” and (3) the
“potential consequence is serious physical injubetvis v. Sullivan279 F.3d 526, 531

(7th Cir. 2002). Thus, to satistiris provision, a prisoner rstiallege specific facts that



describe “an ongoing serious physical injuypf a pattern of misconduct evidencing the
likelihood of imminent seous physical injury.”Sutton v. Dist. Attorney's Offic834 F.
App’x 278, 279 (11th Cir. 2009) (quotirgrown 387 F.3d at 1350). Vague, factually
unsupported, and general allegas do not suffice, nor do allegations of past injurtese
Martin v. Shelton319 F.3d 1048, 105@th Cir. 2003).

Petitioner does not allege that he isleman imminent danger of serious physical
injury. The majority of hixlaims also do not implicateresk of physical danger, much
less one that is serious and imminent. Retdr’s claims regardg the processes which
keep him confined iier I, restrictions on freedorof speech and access to books and
newspapers, restrictions on his access to théibaary and legal mateals, restrictions on
his ability to attend prayer service and religibiéidays, and restrilons on his visitation
and privileges do not arguably denstrate an imminent danger of serious physical injury
as they do not implicate a risk to Petitioner'allfeor safety. Petitioner’'s remaining claims
concerning exposure to human waste, deniaghdd#quate food, and deficiencies in his
medical care arguably concern his health sai@gty. The Petition taken as a whole and
construed in his favor, however, does not sha lie is in an imminent danger of serious
physical injury.

Petitioner’s allegations concerning inadequait&ition are that a lunchtime milk, a
“Vitamin C Beverage,” and late-night fruiteaoften missing from Petitioner’s 2800 calorie

diet. Pet. 15-17, ECF No. 1-Petitioner does not allegeatimissing 330 calories a week,



by his estimation, from his “2800 calorieetiand HS Snack” somehow results in an
imminent danger to Petitioner. Rather, he aketfeat he was underweight in the past.
Moreover, Petitioner’s allegations are geneedi and primarily coren what occurs in
the Georgia Department of Corrections angefTI/III” generally. The factual allegations
concerning what has actuallyauered to Petitioner, rather tharhat “oftenhappens” in
Georgia prisons, largely concerns pastents at Georgia State Prisord. at 153
Concerning Macon StatPrison, where Petitioner is curtlgrconfined and was confined
at the time he filed this action, Petitioner sgathat “At GDCP, GSRnd MSP, the Food
Service department that prepares lockdatrays often does not send the Vitamin C
Beverage to the lockdown units.ld.  According to Plaintiff,the diet has “likely
contributed” to six sinus fection he has suffered since being placed in TiéPkt. 17,
ECF No. 1-1.

Petitioner’s allegations concerning inadequagglical care are equally general and
broadly describe what “often” occurs aefill/lll dorms throughout the Georgia prison
system.Id. at 17-18. Concemng medical care Petitioner higiEhas received or failed to
receive, Petitioner merely statdst he had surgery on higlnt wrist in August 2017 and

was not permitted to attend one follayg-appointment two days lateld. at 17. Petitioner

3, .. maintain a custorim the GDC and at GSPId. “At GSP, the Food Service

department that prepares . . .Id.

4According to Plaintiff, he was placedtine SMU while incarcerated at Georgia

Diagnostic and ClassificationiBon beginning in October 2012Ret. 2, ECF No. 1-1.
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does not allege that he sufferedmjary as a result.In the “denial of adequate dental care
on Tier II/II” portion of hispleading, Petitioner also alleg¢hat in Deceber 2016, a
dentist’'s note recognized th#&tetitioner complained thatis teeth were sensitive to
temperature, and she recommended SensodyPetitioner. Pet. 1&ECF No. 1-1. There
is absolutely no indication that absent Segsed Petitioner is at risk of serious injury.
Indeed, Petitioner does not even allege thatteeth hurt, except as reflected in the
purported dentist records from 2016.

Finally, Petitioner alleges that he is expddo feces because other inmates, who
Petitioner refers to as projectors, throwitibodily fluids out of their cellsid. at 18-20.
Petitioner states that he often has to endwatdnch of feces arlde “concomitant health
risks.” Id. at 19. Petitioner, however, also allegbat the feces cleaned up orderlies,
although it may take hours or overnight for them to d® 4d. Petitioner does not allege
that he himself has been projected on révented from cleaning it up should a projector
project onto Petitioner or inthis cell. Indeed, it appeaPetitioner alleges projectors
primarily target each other and thign@ smell wafts over to Petitioner. Sdeat 19. This
does not demonstrate an imminent dangdrisosafety. Moreover, Petitioner has been
alleging since at least January 2017 tb#ter inmates confined in administrative

segregation throw their feces in the dor8ee Daker v. DozigP017 WL 3037420, at *4

°In this section of his Petition, he also ghs that “[o]ften the pill call nurses will not
enter a dorm with a projectionld. at 19. Petitioner does not allege that he specifically
has missed a medication as a result.
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(M.D. Ga. 2017). In that time, Petitionershideen confined in déast three separate
prison facilities. Pet. 2, ECF N&-1. He does not allegesththis has occurred at Macon
State Prison in the one-monthrioel since he was transferrfdm Georgia State Prison.
Taking the Petition as a whole, as thau@as required to do, Petitioner has failed
to satisfy the imminent danger standard. sMaf Petitioner’s allegens are generalized
and appear to primarily concern what occeargeneral throughout the Georgia Department
of Corrections. Courts haveepeatedly held that sucheneralized allegations are
insufficient to satisfythe imminent danger standard. deaker v. Dozier 2017 WL
3037420 (M.D. Ga. 2017paker v. Dozier2018 WL 582581 (S.D. Ga. 201®aker v.
Dozier, 2017 WL 3037420 (M.D. Ga. 2017). \afie Petitioner has presented specific
examples of events personahim, they largely concern pastents and risks that occurred
sometime in the past. A past threat of @asi physical injury isnsufficient to plead
imminent danger.O’Connor v. Suwannee Corr. Ins649 F. App’x 802804 (11th Cir.
2016). Finally, allegations of sensitive teeth and occasional sinus infections, of “often”
missing a fruit or drink with a meal or snaend of confinement in the same dorm with
inmates that throw their feces are insufficiemtshow that Petitiongs in an imminent
danger of serious physical injury. Accorgly, Petitioner does not qualify under the

imminent danger exception.
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1. Conclusion

As discussed above, Petitioner seekprticeed in this action under 28 U.S.C. §
2241, 28 U.S.C. § 2254, ad@ U.S.C. 8§ 1983. Petitionehowever, does not challenge
his conviction or contest the dtien of his confinement. Btead, Petitioner seeks to raise
multiple civil rights claims baskon the conditions of his conément. Therefore, to the
extent that Petitioner seeks topeed under § 2241 or §22545 hiaims are not cognizable.
Petitioner cannot proceed under § 1983 eitheheabas failed to pay the $400.00 filing
fee® and has accumulated three strikes for purpos&815(g) in the event that he wishes
to proceedin forma pauperis Accordingly, this action iDISMISSED WITHOUT
PREJUDICE.

SO ORDERED, this 18th day of July, 2018.

3 Marc T. Treadwell

MARCT. TREADWELL, JUDGE
UNITEDSTATESDISTRICT COURT

Petitioner cannot circumvent the provisionsd615(g) by styling s Section 1983 civil
rights complaint as an action brought un8&254. This includes the filing fee
applicable to civil rights cases. “He must by filing fee at the time he initiates suit.”
Dupree v. Palmer284 F.3d 1234, 1236 (11th Cir. 2002).
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