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DEFENDANT' S PRELI MI NARY REPORT AND DI SCOVERY PLAN 

Pl ai nt i f f  Di gi t al  Envoy,  I nc.  ( " Di gi t al  Envoy" )  and Def endant  Googl e,  I nc.  

( " Googl e" )  ( col l ect i vel y,  " t he par t i es" )  j oi nt l y r epor t  t he f ol l owi ng.  To t he ext ent  

t he par t i es have not  been abl e t o r each agr eement  on a j oi nt  r esponse,  t he par t i es 

have pr ovi ded t hei r  own posi t i ons on t he r espect i ve i ssue.  

1 .  Descr i pt i on of  Case :  

A.  Descr i be br i ef l y t he nat ur e of  t hi s act i on.  

Di gi t al  Envoy asser t s cl ai ms f or  mi sappr opr i at i on of  t r ade secr et s,  unf ai r  

busi ness pr act i ces under  f eder al ,  st at e and common l aw and unj ust  enr i chment .  

Googl e deni es Pl ai nt i f f ' s cl ai ms and cont ends i t s conduct  was l i censed under  

t he l i cense agr eement  i n ef f ect  bet ween t he par t i es.  Googl e f ur t her  cont ends t hat  
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t he f or um sel ect i on cl ause cont ai ned t her ei n r equi r es di smi ssal  or  t r ansf er  of  t hi s 

case.  

B.  Summar i ze,  i n t he space pr ovi ded bel ow,  t he f act s of  t hi s case.  

The summar y shoul d not  be ar gument at i ve nor  r eci t e evi dence.  

Di gi t al  Envoy devel oped pr opr i et ar y t echnol ogy enabl i ng t he det er mi nat i on 

of  t he appr oxi mat e geogr aphi c l ocat i on of  a vi si t or  t o a websi t e .  Googl e l i censed 

t hi s t echnol ogy f or  cer t ai n uses i n November  2000 .  Googl e pr oper l y used t hi s 

t echnol ogy t o,  i n cer t ai n ci r cumst ances,  t ar get  adver t i sement s on i t s sear ch si t e 

based on t he pr esumed geogr aphi c l ocat i on of  web user s .  

I n ear l y 2003,  Googl e l aunched a ser vi ce wher eby Googl e pl aces 

adver t i sement s on t hi r d par t y websi t es based on an anal ysi s of  t he cont ent  of  t hose 

websi t es .  I n cer t ai n ci r cumst ances,  Googl e uses Di gi t al  Envoy t echnol ogy t o 

t ar get  t hese " cont ext ual "  adver t i sement s based on t he pr esumed geogr aphi c 

l ocat i on of  web user s.  The di sput e ar i ses because Di gi t al  Envoy cont ends t hat  

Googl e' s use of  Di gi t al  Envoy t echnol ogy i s not  aut hor i zed by t he l i cense wher eas 

Googl e cont ends i t s uses ar e aut hor i zed .  

C.  The l egal  i ssues t o be t r i ed ar e as f ol l ows:  

Di ei t al  Envoy' s Posi t i on-  
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Di gi t al  Envoy cont ends t hat  venue pr oper l y l ays i n t hi s di st r i ct  and di vi si on 

f or  t he r easons set  f or t h i n i t s br i ef i ng on t hat  subj ect .  Di gi t al  Envoy cont ends t hat  

t he f ol l owi ng l egal  i ssues ar e pr oper l y bef or e t he Cour t  f or  t r i al :  

I  .  Does Googl e' s conduct  const i t ut e a mi sappr opr i at i on of  t r ade secr et s? 

2 .  Does Googl e' s conduct  const i t ut e a vi ol at i on of  f eder al  unf ai r  

busi ness pr act i ces l aw? 

3.  Does Googl e' s conduct  const i t ut e a vi ol at i on of  st at e unf ai r  busi ness 

pr act i ces l aw? 

4.  Does Googl e' s conduct  const i t ut e a vi ol at i on of  common l aw unf ai r  

busi ness pr act i ces l aw? 

5.  Does Googl e' s conduct  const i t ut e unj ust  enr i chment  under  common 

l aw? 

6.  I f  any of  t he above i s answer ed i n t he af f i r mat i ve,  what  i s t he pr oper  

measur es and amount s of  damages r ecover abl e by Di gi t al  Envoy? 

7.  I s Di gi t al  Envoy ent i t l ed t o r ecover  t r ebl e damages? 

8.  I s Di gi t al  Envoy ent i t l ed t o r ecover  puni t i ve damages? 

9.  I s Di gi t al  Envoy ent i t l ed t o r ecover  i t s at t or neys'  f ees? 

10 .  I s Di gi t al  Envoy ent i t l ed t o an i nj unct i on agai nst  Googl e? 

Goosl e' s Posi t i on :  
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Googl e cont ends t hat  venue does not  pr oper l y l i e i n t hi s j ur i sdi ct i on but  

r at her ,  per  t he f or um sel ect i on cl ause i n t he par t i es'  agr eement ,  i n t he st at e or  

f eder al  cour t s of  Sant a Cl ar a Count y,  Cal i f or ni a.  As such,  Googl e has f i l ed sui t  i n 

t he Nor t her n Di st r i ct  of  Cal i f or ni a t o r esol ve t hi s di sput e.  I t  i s Googl e' s posi t i on,  

t her ef or e,  t hat  t he pr oper  l egal  i ssues t o be adj udi cat ed,  i n t he Nor t her n Di st r i ct  of  

Cal i f or ni a,  beyond what ever  i ssues ar e r ai sed by Di gi t al  Envoy,  ar e as f ol l ows :  

1 .  Whet her  Di gi t al  Envoy has br eached t he f or um sel ect i on cl ause of  i t s 

cont r act  wi t h Googl e,  by f i l i ng a l awsui t  i n Geor gi a? 

2.  Whet her  Googl e i s ent i t l ed t o r ecover  damages as a r esul t  of  t he 

al l eged br each of  cont r act ? 

3 .  Whet her  Googl e i s ent i t l ed t o a decl ar at or y j udgment  t hat  i t  has not  

exceeded t he scope of  i t s l i cense agr eement  wi t h Di gi t al  Envoy? 

4.  Whet her  Googl e i s ent i t l ed t o a decl ar at or y j udgment  t hat  i t  has not  

ot her wi se br eached t he cont r act  wi t h Di gi t al  Envoy? 

5.  Whet her  Googl e i s ent i t l ed t o a decl ar at or y j udgment  t hat  i t  has not  

mi sused any supposed i nt el l ect ual  pr oper t y l i censed t o Googl e by Di gi t al  Envoy 

under  t he par t i es'  cont r act ? 

6.  Whet her  t he doct r i ne of  l at hes pr ecl udes any r ecover y by Pl ai nt i f f ? 

7.  Whet her  a st at ut e of  l i mi t at i ons pr ecl udes any r ecover y by Pl ai nt i f f ? 
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8 .  Whet her  Pl ai nt i f f  has wai ved any cl ai m agai nst  Pl ai nt i f f ? 

9.  Whet her  t he doct r i ne of  accor d and sat i sf act i on pr ecl udes any 

r ecover y by Pl ai nt i f f ? 

10 .  Whet her  Pl ai nt i f f  has i mpl i edl y l i censed Googl e' s conduct  t hr ough a 

cour se of  deal i ng .  

11 .  Whet her  Pl ai nt i f f ' s cl ai ms ar e pr eempt ed i n whol e or  i n par t .  

12 .  The i mpact  of  t he l i mi t at i on of  l i abi l i t y cl ause i n t he par t i es'  

agr eement .  

D.  The cases l i st ed bel ow ( i ncl ude bot h st yl e and act i on number )  ar e:  

( 1)  Pendi ng Rel at ed Cases:  

Googl e I nc .  v.  Di gi t al  Envoy.  I nc . ,  Uni t ed St at es Di st r i ct  Cour t ,  Nor t her n 

Di st r i ct  of  Cal i f or ni a,  San Jose Di vi si on,  Case No.  C04- 01497,  f i l ed Apr i l  16,  

2004.  

( Z)  Pr evi ousl y Adj udi cat ed Rel at ed Cases :  

None.  

2 .  Thi s case i s compl ex because i t  possesses one ( 1)  or  mor e of  t he f eat ur es 
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Thi s case i s not  compl ex.  

3.  Counsel :  

The f ol l owi ng i ndi vi dual l y- named at t or neys ar e her eby desi gnat ed as 

l ead counsel  f or  t he par t i es:  

Pl ai nt i f f :  Ti mot hy H.  Kr at z 

Def endant :  St ephen M.  Dor vee 

Scot t  E.  Tayl or  

4.  Jur i sdi ct i on :  

I s t her e any quest i on r egar di ng t hi s Cour t ' s j ur i sdi ct i on? 

I  I  Yes I  X I  No 

I f  " yes"  pl ease at t ach a st at ement ,  not  t o exceed one ( 1)  page,  expl ai ni ng 

t he j ur i sdi ct i onal  obj ect i on .  When t her e ar e mul t i pl e cl ai ms,  i dent i f y and 

di scuss separ at el y t he cl ai m( s)  on whi ch t he obj ect i on i s based.  Each 

obj ect i on shoul d be suppor t ed by aut hor i t y.  
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Googl e does not  cont est  t he j ur i sdi ct i on of  t hi s Cour t  but  has f i l ed a Mot i on 

t o Di smi ss or  Tr ansf er  t hi s act i on based on i mpr oper  venue.  

5.  Par t i es t o Thi s Act i on :  

A.  The f ol l owi ng per sons ar e necessar y par t i es who have not  been 

j oi ned:  

None.  

B.  The f ol l owi ng per sons ar e i mpr oper l y j oi ned as par t i es:  

None.  

C.  The names of  t he f ol l owi ng par t i es ar e ei t her  i naccur at el y st at ed 

or  necessar y por t i ons of  t hei r  names ar e omi t t ed:  

Pl ai nt i f f  s Compl ai nt  names " Googl e,  I nc . "  as Def endant  and asser t s t hat  i t  

i s a Cal i f or ni a cor por at i on .  The cor r ect  name of  Def endant  i s " Googl e I nc. "  I n 

addi t i on,  Googl e I nc.  i s a Del awar e Cor por at i on .  

D.  The par t i es shal l  have a cont i nui ng dut y t o i nf or m t he cour t  of  

any cont ent i ons r egar di ng unnamed par t i es necessar y t o t hi s act i on or  any 

cont ent i ons r egar di ng mi sj oi nder  of  par t i es or  er r or s i n t he st at ement  of  a 

par t y' s name.  
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6.  Amendment s t o t he Pl eadi ngs:  

Amended and suppl ement al  pl eadi ngs must  be f i l ed i n accor dance wi t h 

t he t i me l i mi t at i ons and ot her  pr ovi si ons of  Fed. R. Ci v. P.  15 .  Fur t her  

i nst r uct i ons r egar di ng amendment s ar e cont ai ned i n LR 15.  

A.  Li st  separ at el y any amendment s t o t he pl eadi ngs whi ch t he 

par t i es ant i ci pat e wi l l  be necessar y :  

Di gi t al  Envoy' s Posi t i on :  

Di gi t al  Envoy ant i ci pat es amendi ng t he Compl ai nt .  The i nf or mat i on whi ch 

woul d f or m t he basi s f or  any such amendment  i s i n t he possessi on of  Googl e so 

Di gi t al  Envoy ant i ci pat es amendi ng t he Compl ai nt ,  i f  at  al l ,  no l at er  t han 30 days 

f r om t he compl et i on of  di scover y.  

Gooel e' s Posi t i on :  

Googl e does not  ant i ci pat e any amendment s at  t hi s t i me .  Mor eover ,  Googl e 

does not  agr ee t hat  Di gi t al  Envoy shoul d have unt i l  30 days af t er  compl et i ng 

di scover y wi t hi n whi ch t o amend i t s Compl ai nt .  
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B.  Amendment s t o t he pl eadi ngs submi t t ed LATER THAN THI RTY 

( 30)  DAYS af t er  t he Joi nt  Pr el i mi nar y Repor t  and Di scover y Pl an i s f i l ed,  or  

shoul d have been f i l ed,  wi l l  not  be accept ed f or  f i l i ng,  unl ess ot her wi se 

per mi t t ed by l aw.  

7.  Fi l i ng t i mes f or  Mot i ons :  

Al l  mot i ons shoul d be f i l ed as soon as possi bl e.  The l ocal  r ul es set  

speci f i c t i l i ng l i mi t s f or  some mot i ons.  These t i mes ar e r est at ed bel ow.  

Al l  ot her  mot i ons must  be f i l ed WI THI N THI RTY ( 30)  DAYS af t er  t he 

begi nni ng of  di scover y,  unl ess t he f i l i ng par t y has obt ai ned pr i or  per mi ssi on 

of  t he cour t  t o f i l e l at er .  Local  Rul e 7. 1A( 2) .  

A.  Mot i ons t o Compel :  bef or e t he cl ose of  di scover y or  wi t hi n t he 

ext ensi on per i od al l owed i n some i nst ances.  Local  Rul e 37. 1 .  
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B.  Summar y Judgment  Mot i ons:  wi t hi n t went y ( 20)  days af t er  t he 

cl ose of  di scover y,  unl ess ot her wi se per mi t t ed by cour t  or der .  Local  Rul e 

56. 1 .  

C.  Ot her  Li mi t ed Mot i ons:  Ref er  t o Local  Rul es 7. 2A,  7. 213,  and 7. 2E,  

r espect i vel y,  r egar di ng f i l i ng l i mi t at i ons f or  mot i ons pendi ng on r emoval ,  

emer gency mot i ons,  and mot i ons f or  r econsi der at i on.  

D.  Mot i ons Obj ect i ng t o Exper t  Test i mony:  Dauber t  mot i ons wi t h 

r egar d t o exper t  t est i mony no l at er  t han t he dat e t hat  t he pr oposed pr et r i al  

or der  i s submi t t ed.  Ref er  t o Local  Rul e 7. 2F.  

8.  I ni t i al  Di scl osur es :  

The par t i es ar e r equi r ed t o ser ve i ni t i al  di scl osur es i s accor dance wi t h 

Fed. R. Ci v. P.  26.  I f  any par t y obj ect s t hat  i ni t i al  di scl osur es ar e not  

appr opr i at e,  st at e t he par t y and basi s f or  t he par t y' s obj ect i on .  

Gooel e' s Posi t i on :  

Pur suant  t o Rul e 26( a) ( 1)  of  t he Feder al  Rul es of  Ci vi l  Pr ocedur e,  whi ch 
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st at es t hat  i ni t i al  di scl osur es must  be made " unl ess a par t y obj ect s dur i ng t he 

conf er ence t hat  i ni t i al  di scl osur es ar e not  appr opr i at e i n t he ci r cumst ances of  t he 

act i on and st at es t he obj ect i on i n t he Rul e 26( f )  di scover y pl an, "  Googl e her eby 

r est at es t he obj ect i on i t  made dur i ng t he par t i es'  conf er ence t o ser vi ng i t s i ni t i al  

di scl osur es at  t hi s t i me .  I ni t i al  di scl osur es ar e not  appr opr i at e i n t he ci r cumst ances 

of  t hi s act i on because t he under l yi ng i ssue of  venue shoul d be r esol ved,  t hr ough 

adj udi cat i on of  Googl e' s Mot i on t o Di smi ss or  Tr ansf er ,  bef or e Googl e i s r equi r ed 

t o make i t s i ni t i al  di scl osur es .  Googl e woul d not  be r equi r ed t o make i ni t i al  

di scl osur es at  t hi s st age i n t he Nor t her n Di st r i ct  of  Cal i f or ni a,  wher e i t  cont ends 

t hi s act i on shoul d have been br ought .  I n addi t i on,  Googl e does not  bel i eve t her e i s 

any compel l i ng need t o begi n di scover y bef or e t he i ssue of  pr oper  venue i s 

deci ded.  

Di ¢i t al  Envoy' s Posi t i on:  

Di gi t al  Envoy cont ends t he f eder al  r ul e speci f i cal l y does not  r el i eve t he 

obl i gat i on t o pr ovi de i ni t i al  di scl osur es upon t he f i l i ng of  a Rul e 12 mot i on.  

Di gi t al  Envoy f ur t her  cont ends t hat  Googl e' s Mor t on was i mpr oper l y f i l ed as a 

Rul e 12 mot i on.  Accor di ngl y,  Di gi t al  Envoy cont ends t hat  Googl e' s obj ect i on set  

f or t h i n t hi s sect i on i s i mpr oper  and shoul d be st r i cken.  
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9.  Request  f or  Schedul i ng Conf er ence :  

Does any par t y r equest  a schedul i ng conf er ence wi t h t he Cour t ? I f  so,  

pl ease st at e t he i ssues whi ch coul d be addr essed and t he posi t i on of  each 

par t y.  

Di gi t al  Envoy r equest s a schedul i ng conf er ence wi t h t he Cour t .  Googl e 

bel i eves t hat  a schedul i ng conf er ence wi t h t he Cour t  woul d be pr emat ur e at  t hi s 

poi nt  because i t s Mot i on t o Di smi ss or  Tr ansf er  i s pendi ng.  

I f  a schedul i ng conf er ence t akes pl ace,  t he f ol l owi ng ar e i ssues Di gi t al  

Envoy wi shes t o have addr essed by t he Cour t  and Googl e' s posi t i on r egar di ng 

each one:  

1 .  Deadl i ne f or  Answer .  Di gi t al  Envoy r equest s t he Cour t  r equi r e 

Googl e t o f i l e an Answer  wi t hi n 10 days of  t he schedul i ng conf er ence,  or  r ul i ng on 

Googl e' s Mot i on t o Di smi ss,  whi chever  i s ear l i er .  Googl e sees no r eason t o 

depar t  f r om t he di ct at es of  t he Feder al  Rul es wi t h r espect  f i l i ng an answer  i n t hi s 

case,  i f  one i s ul t i mat el y r equi r ed.  

2.  Deadl i ne f or  I ni t i al  Di scl osur es.  Di gi t al  Envoy cont ends FRCP 

26( a) ( 1)  di scl osur es shoul d have been made as pr oscr i bed by t he Rul e and pr ot est s 

Googl e' s obj ect i on as set  f or t h above.  Si nce Googl e i s abl e t o del ay t he deadl i ne 

f or  di scl osur es mer el y by maki ng t he obj ect i on,  Di gi t al  Envoy r equest s t he Cour t  

12-  
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r equi r e t he par t i es t o make t hei r  i ni t i al  di scl osur es wi t hi n 14 days f r om t he dat e of  

t he Schedul i ng Conf er ence .  Googl e bel i eves t hat  i t s pendi ng mot i on t o di smi ss or  

t r ansf er  shoul d st ay t he i ni t i al  di scl osur e pr ocess .  I f ,  f or  some r eason,  Googl e' s 

mot i on i s deni ed,  i t  wi l l ,  of  cour se,  agr ee t o a t i mel y exchange of  i ni t i al  

di scl osur es .  

3.  Commencement  of  Di scover y.  Di gi t al  Envoy cont ends t he di scover y 

per i od shoul d begi n i mmedi at el y due t o t he i mpr oper  f i l i ng of  Googl e f or  t he 

pur pose of  vexat i on and del ay.  Googl e sees no basi s f or  pr emat ur e 

commencement  of  di scover y and bel i eves t hat  Di gi t al  Envoy seeks t o commence 

di scover y f or  pur poses of  i ncr easi ng Googl e' s l i t i gat i on bur den .  Googl e asser t s 

t hat  t her e i s no basi s or  val i di t y t o Di gi t al  Envoy' s suggest i on of  an i mpr oper  f i l i ng 

or  a desi r e f or  del ay.  

4.  Ent r y of  a Li mi t ed Pr ot ect i ve Or der .  Di gi t al  Envoy ant i ci pat es t he 

negot i at i on and pr esent at i on of  a pr ot ect i ve or der  wi l l  r esul t  i n a del ay by Googl e 

i n compl yi ng wi t h di scover y r equest s .  Di gi t al  Envoy mai nt ai ns t hat  t he Cour t  need 

onl y ent er  a ver y l i mi t ed pr ot ect i ve or der  pr ot ect i ng t he par t i es'  t r ade secr et s .  

Googl e not es t hat  t hi s case i nvol ves sensi t i ve t r ade secr et s,  bot h of  a t echni cal  and 

f i nanci al  nat ur e.  Ther ef or e,  Googl e asser t s t hat  a compr ehensi ve pr ot ect i ve or der  
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i s essent i al .  Googl e does not  bel i eve t hat  t he negot i at i on and pr esent at i on of  such 

an or der  wi l l  r esul t  i n a del ay of  di scover y i f  and when di scover y i s appr opr i at e.  

5.  Ar gument  on Pendi ng Mot i ons.  By t he t i me t he Cour t  consi der s t he 

i nf or mat i on submi t t ed i n t hi s Joi nt  Repor t ,  sever al  mot i ons wi l l  be pendi ng.  

Di gi t al  Envoy r equest s ar gument  or  r ul i ng on t hese mot i ons at  t he t i me of  a 

schedul i ng conf er ence so t hat  t he case can pr ogr ess wi t h t he gui dance of  t he 

Cour t ' s r ul i ngs.  Googl e bel i eves t hat  i t s Mot i on t o Di smi ss or  Tr ansf er  shoul d be 

r esol ved bef or e t he Cour t  under t akes f ur t her  pr oceedi ngs .  

6.  Resol ut i on of  t he Open I t ems f r om t hi s Repor t .  Ther e ar e a number  of  

i t ems set  f or t h her ei n t hat  r equi r e t he Cour t ' s at t ent i on .  Di gi t al  Envoy r equest s 

consi der at i on of  t hose i t ems at  t he schedul i ng conf er ence,  i ncl udi ng but  not  l i mi t ed 

t o Di gi t al  Envoy' s r equest s set  f or t h bel ow t o t ake addi t i onal  deposi t i ons and t o 

expand t he t i me f or  t he 30( b) ( 6)  deposi t i on of  Googl e .  Googl e woul d be happy t o 

par t i ci pat e i n a conf er ence i f  t he Cour t  deems i t  necessar y,  but  agai n submi t s t hat  

any f ur t her  pr oceedi ngs i n t hi s Cour t  shoul d awai t  r esol ut i on of  Googl e' s pendi ng 

mot i on t o t r ansf er .  

10.  Di scover y Per i od :  

The di scover y per i od commences t hi r t y ( 30)  days af t er  t he appear ance 

of  t he f i r st  def endant  by answer  t o t he compl ai nt .  As st at ed i n LR 26. 2A,  
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r esponses t o i ni t i at ed di scover y must  be compl et ed bef or e expi r at i on of  t he 

assi gned di scover y per i od .  

Cases i n t hi s cour t  ar e assi gned t o one of  t he f ol l owi ng t hr ee ( 3)  

di scover y t r acks :  ( a)  zer o ( 0) - mont hs di scover y per i od,  ( b)  f our  ( 4) - mont hs 

di scover y per i od and ( c)  ei ght  ( 8) - mont hs di scover y per i od.  A char t  showi ng 

t he assi gnment  of  cases t o a di scover y t r ack by f i l i ng cat egor y i s cont ai ned i n 

Appendi x F.  The t r ack t o whi ch a par t i cul ar  case i s assi gned i s al so st amped 

on t he compl ai nt  and ser vi ce copi es of  t he compl ai nt  at  t he t i me of  f i l i ng.  

Pl ease st at e bel ow t he subj ect s on whi ch di scover y may be needed.  

Di gi t al  Envoy' s Posi t i on :  

At  t hi s t i me,  Di gi t al  Envoy ant i ci pat es t hat  i t  may pur sue t he f ol l owi ng 

subj ect s of  di scover y:  

1 .  Negot i at i on of  t he November  2000 Li cense Agr eement ,  i ncl udi ng 

di scussi ons bet ween t he par t i es,  i nt er nal  Googl e communi cat i on and anal ysi s of  

t he pot ent i al  agr eement ,  dr af t i ng and execut i on of  t he agr eement .  

2.  Negot i at i ons,  i nt er nal  and ext er nal  communi cat i ons,  anal ysi s,  dr af t i ng 

and execut i on of  t he amendment s t o t he Agr eement .  

3.  Googl e' s use of  Di gi t al  Envoy' s t echnol ogy i n i t s i nf or mat i on sear ch 

t echnol ogy busi ness,  i ncl udi ng det ai l s r egar di ng t he manner  of  use,  t he scope of  
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t he use,  f i nanci al  i nf or mat i on per t ai ni ng t o pai d sear ch r evenue,  account i ng 

met hods or  ot her  anal yt i c dat a t o consi der  r evenue,  expenses,  al l ocat ed over head,  

pr of i t s,  cl i ck- t hr ough r at es compar i son f or  geot ar get ed vs .  non- geot ar get ed 

adver t i si ng.  

4 .  The AdWor ds pr ogr am,  i ncl udi ng pr omot i onal  mat er i al ,  

communi cat i on wi t h pr ospect i ve cust omer s,  t he i nt er f ace f or  r egi st r at i on,  changes 

t o any of  t he above- det ai l ,  f i nanci al  and st at i st i cal  i nf or mat i on di f f er ent i at i ng 

r esul t s f or  geot ar get ed vs .  non- geot ar get ed adver t i sement s .  

5 .  Det ai l  r egar di ng ot her  pai d l i nk or  adver t i si ng cust omer s,  pr ogr ams i n 

addi t i on t o or  pr ecedi ng t he AdWor ds pr ogr am,  i ncl udi ng t he speci f i cs set  f or t h 

above.  

6.  Nat ur e and scope,  st at i st i cal  and f i nanci al  i nf or mat i on per t ai ni ng t o 

uses of  Di gi t al  Envoy t echnol ogy by Googl e ot her  t han geot ar get i ng pai d l i nks or  

adver t i sement s .  

7.  Det ai l s r egar di ng Googl e' s i nvol vement  wi t h t hi r d- par t y websi t es,  

i ncl udi ng t he AdSense pr ogr am,  as wel l  as any ot her  i nvol vement  wi t h any ot her  

t hi r d- par t y websi t e i n addi t i on t o or  pr ecedi ng t he AdSense pr ogr am and i ncl udi ng 

al l  of  t he speci f i c i nf or mat i on set  f or t h above.  
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8.  Googl e' s use of  Di gi t al  Envoy' s t echnol ogy f or  pur poses beyond i t s 

i nf or mat i on sear ch t echnol ogy busi ness,  or  beyond i t s own sear ch websi t e,  

i ncl udi ng det ai l s r egar di ng t he manner  of  use,  t he scope of  t he use,  f i nanci al  

i nf or mat i on per t ai ni ng t o pai d sear ch r evenue,  account i ng met hods or  ot her  

anal yt i c dat a t o consi der  r evenue,  expenses,  al l ocat ed over head,  pr of i t s,  cl i ck-  

t hr ough r at es compar i son f or  geot ar get ed vs .  non- geot ar get ed adver t i si ng.  

9.  Publ i c st at ement s and ot her  communi cat i on by Googl e per t ai ni ng t o 

t he AdSense pr ogr am and i t s pr edecessor s or  pr ogr ams i n addi t i on t o AdSense,  

i ncl udi ng t he t echnol ogy used by Googl e.  

10 .  Cor por at e communi cat i on ( i ncl udi ng pr ess r el eases and ot her  st andar d 

cor por at e i nf or mat i on) ,  and changes made t her et o,  r egar di ng Googl e,  AdWor ds,  

AdSense and ot her  r el evant  t opi cs .  

11 .  The i nf or mat i on sought  by Di gi t al  Envoy about  Googl e' s Gmai l  

ser vi ce set  f or t h i n i t s Mot i on f or  Expedi t ed Di scover y.  

12.  Mar ket pl ace dat a and t hi r d par t y di scover y per t ai ni ng t o i nt er act i on 

bet ween Googl e and i t s adver t i ser s and Googl e and i t s websi t e owner  cust omer s,  

i ncl udi ng al l  of  t he speci f i cs set  f or t h above.  

13 .  Googl e' s eval uat i on of  i t s agr eement  wi t h Di gi t al  Envoy i n 

commenci ng addi t i onal  use of  Di gi t al  Envoy' s t echnol ogy and cont i nui ng such use 
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af t er  communi cat i on wi t h Di gi t al  Envoy i n ear l y 2004 and af t er  commencement  of  

l awsui t .  

14 .  Fi nanci al  r esul t s and pr oj ect i ons r egar di ng any of  Googl e' s pai d l i nk 

or  adver t i sement  pr ogr ams,  or  any ot her  pr ogr am i n whi ch Di gi t al  Envoy' s 

t echnol ogy i s used,  i n si gni f i cant  det ai l  as set  f or t h above.  

15 .  Googl e pol i ci es and pr ocedur es i n negot i at i ng,  dr af t i ng,  moni t or i ng,  

and compl yi ng wi t h l i censed t echnol ogy and agr eement s .  

16 .  Googl e' s use of  si gni f i cant  t er ms set  f or t h i n t he agr eement  wi t h 

Di gi t al  Envoy i n any cont ext .  

17.  Det ai l ed i nf or mat i on per t ai ni ng t o any deni al s,  af f i r mat i ve def enses or  

count er cl ai ms cont ai ned i n Googl e' s yet - t o- be- f i l ed Answer .  

18 .  Di scover y f r om any exper t s,  or  ot her  wi t nesses who may of f er  

opi ni on t est i mony.  

19.  Googl e i nt er nal  and ext er nal  communi cat i on per t ai ni ng t o any of  t he 

above- subj ect s .  

20 .  Document s and wi t nesses wi t h i nf or mat i on per t ai ni ng t o any of  t he 

above- subj ect s .  

Gool e' s Posi t i on :  
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Googl e bel i eves t hi s i s pr i nci pal l y a di sput e over  t he meani ng of  t he par t i es'  

cont r act  and bel i eves t hat  t he mat t er  can be r esol ved wi t h l i mi t ed di scover y and 

mot i on pr act i ce concer ni ng t he meani ng and scope of  Di gi t al  Envoy' s l i cense t o 

Googl e .  Wi t h r espect  t o t he l i cense agr eement ,  Googl e woul d seek di scover y 

r egar di ng onl y :  

1 .  Negot i at i on of  t he November  2000 Li cense Agr eement ,  i ncl udi ng 

di scussi ons bet ween t he par t i es,  i nt er nal  Di gi t al  Envoy communi cat i ons and 

anal ysi s of  t he pot ent i al  agr eement ,  and dr af t i ng and execut i on of  t he agr eement .  

2.  Negot i at i ons,  i nt er nal  and ext er nal  communi cat i ons,  anal ysi s,  dr af t i ng 

and execut i on of  t he amendment s t o t he Agr eement .  

3.  Cor r espondence and communi cat i ons bet ween Di gi t al  Envoy and any 

t hi r d par t i es r el at i ng t o t he scope of  Googl e' s l i cense .  

4.  Cor r espondence and communi cat i ons bet ween Di gi t al  Envoy and any 

t hi r d par t i es r egar di ng t he f ees Googl e was payi ng Di gi t al  Envoy under  t he 

Li cense Agr eement .  

5.  I nvest i gat i on under t aken by Di gi t al  Envoy bef or e f i l i ng sui t  agai nst  

Googl e .  

6.  Di scover y f r om any exper t s,  or  ot her  wi t nesses who may of f er  

opi ni on t est i mony.  
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7.  Di gi t al  Envoy i nt er nal  and ext er nal  communi cat i ons per t ai ni ng t o any 

of  t he above- subj ect s or  i ssues i n t hi s case .  

8.  Document s and wi t nesses wi t h i nf or mat i on per t ai ni ng t o any of  t he 

above- subj ect s or  i ssues i n t hi s case.  

9.  Negot i at i ons,  i nt er nal  and ext er nal  communi cat i ons,  anal ysi s,  dr af t i ng 

and execut i on by Di gi t al  Envoy of  agr eement s si mi l ar  t o t he Agr eement .  

I n t he event  t he l i cense agr eement  bet ween t he par r i es i s not  f ound t o cont r ol  

t hi s di sput e,  Googl e wi l l  r equi r e di scover y concer ni ng Di gi t al  Envoy' s al t er nat i ve 

l egal  t heor i es and damages cl ai ms.  

I f  t he par t i es ant i ci pat e t hat  addi t i onal  t i me beyond t hat  al l owed by t he 

assi gned di scover y t r ack wi l l  be needed t o compl et e di scover y or  t hat  

di scover y shoul d be conduct ed i n phases or  be l i mi t ed t o or  f ocused upon 

par t i cul ar  i ssues,  pl ease st at e t hose r easons i n det ai l  bel ow:  

Di gi t al  Envoy' s Posi t i on :  

Di gi t al  Envoy cont ends t hat  addi t i onal  t i me beyond t he 4- mont h t r ack f or  

di scover y shoul d not  be needed,  pr ovi ded compl et e r esponses t o di scover y r equest s 

ar e t i mel y made,  and deposi t i ons can be schedul ed at  conveni ent  t i mes wi t hi n t hi s 

t i me f r ame.  However ,  one or  mor e of  Di gi t al  Envoy' s exper t s wi l l  be dependent  i n 

si gni f i cant  par t  on i nf or mat i on t o be obt ai ned f r om Googl e and addi t i onal  
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deposi t i ons wi l l  be dependent  on Googl e' s cooper at i on i n pr ovi di ng t hi s 

i nf or mat i on.  

Di gi t al  Envoy does not  r equest  ( and woul d oppose any r equest )  t hat  

di scover y be conduct ed i n phases or  f ocused upon par t i cul ar  i ssues .  

Googl e' s Posi t i on :  

At  l east  wi t h r espect  t o i ssues sur r oundi ng t he par t i es'  l i cense agr eement ,  

Googl e submi t s t hat  addi t i onal  t i me beyond t he 4- mont h t r ack f or  di scover y shoul d 

not  be needed,  pr ovi ded Di gi t al  Envoy abi des by i t s obl i gat i ons under  t he Feder al  

Rul es of  Ci vi l  Pr ocedur e,  t he Local  Rul es,  and any or der s i ssued by t hi s Cour t .  

To avoi d i nt r usi ve,  bur densome and pot ent i al l y unnecessar y di scover y,  once 

t he i ssue of  venue i s r esol ved,  Googl e bel i eves t hat  t he Cour t  t hat  ul t i mat el y hear s 

t hi s mat t er  shoul d bi f ur cat e t he act i on,  al l owi ng f or  di scover y on t he cont r act  i ssue,  

and per mi t t i ng di scover y on Di gi t al  Envoy' s t or t  cl ai ms onl y i f  and af t er  Di gi t al  

Envoy over comes Googl e' s def ense based upon t he agr eement  of  t he par t i es .  

11 .  Di scover y Li mi t at i ons:  

What  changes shoul d be made i n t he l i mi t at i ons on di scover y i mposed 

under  t he Feder al  Rul es of  Ci vi l  Pr ocedur e or  Local  Rul es of  t he Cour t ,  and 

what  ot her  l i mi t at i ons shoul d be i mposed.  

Di gi t al  Envoy' s Posi t i on :  
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Di gi t al  Envoy ant i ci pat es t hat  addi t i onal  deposi t i ons and addi t i onal  t i me f or  

deposi t i ons wi l l  be needed beyond t he l i mi t s set  f or t h i n FRCP 30 due t o t he 

ext ensi ve subj ect s of  di scover y set  f or t h above and because Di gi t al  Envoy' s case i s 

dependent  upon obt ai ni ng i nf or mat i on and t est i mony wi t hi n t he cont r ol  of  Googl e.  

Based on publ i cl y avai l abl e i nf or mat i on,  and t her ef or e subj ect  t o expansi on as 

di scover y pr ogr esses,  Di gi t al  Envoy has i dent i f i ed 16 pot ent i al  deponent s wi t hi n 

t he Googl e or gani zat i on wi t h di r ect l y r el evant  i nf or mat i on per t ai ni ng t o i ssues i n 

t hi s case .  Accor di ngl y,  Di gi t al  Envoy r equest s t hat  i t  be per mi t t ed t o t ake 25 

deposi t i ons t o accommodat e addi t i onal  wi t nesses i dent i f i ed by Googl e,  t hi r d par t y 

wi t nesses and exper t s .  Fur t her ,  Di gi t al  Envoy speci f i cal l y r equest s open- ended 

t i me f or  t he ant i ci pat ed deposi t i on of  Googl e under  FRCP 30( b) ( 6) ,  so t hat  al l  of  

t he t opi cs can be f ul l y expl or ed and Googl e may f ul l y di schar ge i t s obl i gat i on 

under  t hat  r ul e.  

Gool e' s Posi t i on :  

As not ed,  Googl e submi t s t hat  i t  woul d be appr opr i at e t o bi f ur cat e di scover y 

i n t hi s mat t er ,  al l owi ng onl y f or  di scover y concer ni ng t he par t i es'  agr eement  and 

Googl e' s l i cense def ense i n t he i ni t i al  st age.  I f  t he l i cense i s deemed i nappl i cabl e,  

t he par t i es coul d t hen t ake up t he quest i on of  Di gi t al  Envoy' s al t er nat i ve t heor i es .  
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I n any event ,  Googl e sees no r eason t o depar t  f r om t he l i mi t at i ons set  f or t h 

i n t he f eder al  r ul es whi ch pr ovi de f or  ampl e di scover y.  Ther e i s no j ust i f i cat i on f or  

expandi ng ei t her  t he number  or  t he t i me l i mi t s f or  deposi t i ons based on Di gi t al  

Envoy' s supposi t i ons .  I f  Di gi t al  Envoy somehow exhaust s i t s al l ot t ed number  of  

deposi t i ons,  i t  may,  consi st ent  wi t h t he r ul es,  seek l eave t hen f or  mor e.  Si mi l ar l y,  

i f  Di gi t al  Envoy exhaust s i t s al l ot t ed t i me f or  deposi ng Googl e under  Rul e 

30( b) ( 6) ,  i t  may show cause under  t he r ul es as t o why i t  shoul d be per mi t t ed 

addi t i onal  t i me.  

12 .  Ot her  Or der s:  

What  ot her  or der s do t he par t i es t hi nk t hat  t he Cour t  shoul d ent er  

under  Rul e 26( c)  or  under  Rul e 16( b)  and ( c) ? 

The par t i es agr ee t hat  a pr ot ect i ve or der  shoul d be ent er ed by t he Cour t  t o 

pr ot ect  t he par t i es'  pr opr i et ar y and conf i dent i al  document s.  Googl e cont ends t hat  

t he par t i es shoul d negot i at e t hi s or der  and t hen pr esent  i t  t o t he Cour t .  Di gi t al  

Envoy cont ends t hat  t he Cour t  shoul d be i nvol ved i n t he negot i at i on of  t he 

pr ot ect i ve or der .  

Googl e al so ur ges t hi s Cour t  t o ent er  an or der  est abl i shi ng a di scover y 

pr ot ocol  f or  el ect r oni c di scover y t o addr ess speci al  bur dens associ at ed wi t h such 

di scover y .  Googl e has f ound i n pr i or  cases t hat  est abl i shi ng a pr ot ocol  " up- f r ont "  
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el i mi nat es numer ous pr obl ems wi t h di scover y of  el ect r oni c document s,  i ncl udi ng 

undul y bur densome and over l y br oad r equest s .  Di gi t al  Envoy does not  bel i eve 

such a pr ot ocol  i s appr opr i at e .  

13.  Set t l ement  Pot ent i al :  

A.  Lead counsel  f or  t he par t i es cer t i f y by t hei r  si gnat ur es bel ow t hat  

t hey conduct ed a Rul e 26( f )  conf er ence t hat  was hel d on Apr i l  26,  2004 ,  and 

t hat  t hey par t i ci pat ed i n set t l ement  di scussi ons .  Ot her  per sons who 

par t i ci pat ed i n t he set t l ement  di scussi ons ar e l i st ed accor di ng t o par t y.  

For  pl ai nt i f f :  

Lead counsel  ( si gnat ur e) :  

Ot her  par t i ci pant s :  

For  def endant :  

Lead counsel  ( si gnat ur e) :  

Ot her  par t i ci pant s 

None 

Scot t  E.  Tayl or  

Davi d Kr amer  ( by t el ephone)  

Adam Gaj adhar si ngh 
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f ol l owi ng di scussi on by al l  counsel ,  i t  appear s t hat  t her e i s now:  

nnt enM 

B.  Al l  par t i es wer e pr ompt l y i nf or med of  al l  of f er s of  set t l ement  and 

C.  Counsel  ( ~ do or  (  X_)  do not  i nt end t o hol d addi t i onal  

set t l ement  conf er ences among t hemsel ves pr i or  t o t he cl ose of  di scover y.  The 

pr oposed dat e of  t he next  set t l ement  conf er ence i s N/ A ,  20-  

D.  The f ol l owi ng speci f i c pr obl ems have cr eat ed a hi ndr ance t o 

set t l ement  of  t hi s case.  

The par t i es r epor t  no speci f i c pr obl ems .  

14 .  Tr i al  by Magi st r at e Judge:  

Not e :  Tr i al  bef or e a Magi st r at e Judge wi l l  be by j ur y t r i al  i f  a par t y i s 

ot her wi se ent i t l ed t o a j ur y t r i al .  

- 25-  

Case 1:04-cv-00864-CAP     Document 11      Filed 05/19/2004     Page 25 of 27



Uni t ed St at es Magi st r at e Judge f or m has been submi t t ed t o t he Cl er k of  

day of  20 

The par t i es (__X_)  do not  consent  t o havi ng t hi s case t r i ed bef or e a B.  

17c7872vJ 

A.  The par t i es ( _)  do consent  t o havi ng t hi s case t r i ed bef or e a 

Magi st r at e Judge of  t hi s Cour t .  A compl et ed Consent  t o Jur i sdi ct i on by a 

Cour t  t hi s 

Magi st r at e Judge of  t hi s Cour t .  

Ti mot hy H.  Kr at z St ephen M.  Dor vee 
Bar  No.  429297 Bar  No.  226989 
Luke Ander son Scot t  E.  Tayl or  
Bar  No.  018330 Bar  No.  785596 
John A.  Locket t  I I I  Adam Gaj adhar si ngh 
Bar  No.  455549 Bar  No.  266978 

McGui r eWoods LLP Ar nal l  Gol den Gr egor y LLP 
Sui t e 2100,  The Pr osceni um 2800 One At l ant i c Cent er  
1170 Peacht r ee St . ,  NE 1201 W.  Peacht r ee St .  
At l ant a,  GA 30309- 1234 At l ant a,  GA 30309- 3450 
Tel ephone:  404. 443 . 5730 Tel ephone:  404. 873 . 8500 
Facsi mi l e:  404. 443 . 5784 Facsi mi l e:  404. 873 . 8501 

Counsel  f or  Pl ai nt i f f  Counsel  f or  Def endant  
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SCHEDULI NG ORDER 

Upon r evi ew of  t he i nf or mat i on cont ai ned i n t he Pr el i mi nar y Repor t  and 

Di scover y Pl an f or m compl et ed and f i l ed by Def endant ,  t he cour t  or der s t hat  t he 

t i me l i mi t s f or  addi ng par t i es,  amendi ng t he pl eadi ngs,  f i l i ng mot i ons,  compl et i ng 

di scover y,  and di scussi ng set t l ement  ar e as set  out  i n t he Feder al  Rul es of  Ci vi l  

Pr ocedur e and t he Local  Rul es of  t hi s Cour t ,  except  as her ei n modi f i ed:  

I T I S SO ORDERED,  t hi s day of  52004.  

UNI TED STATES DI STRI CT JUDGE 
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