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[. Introduction

This case arises out of a contract disgadtween the City of Atlanta and Veolia
Water North America Operating Servicéamerly known as U.S. Filter Operating
Services, Inc., relating to the operatiohthe City’s Water Reclamation Centers.
Pursuant to Federal Rule of Civil emure 52, the Court enters the following
findings of fact and conclusions ofwafollowing a non-jury trial conducted from
October 4 to October 18, 201IXhe parties submitted their proposed Findings of Fact
and Conclusions of Law on December2010. The Court heard closing arguments
on December 21, 2010. The relationshimeen the City and Veolia ended in an
acrimonious mess. The myriad claims and counterclaims asserted in this lawsuit by
both parties are more of the sate.

II. Findings of Fact

A. The Water Reclamation Centers

1.
The City processes wastewater anosblids through four water reclamation

centers (WRCs): RM Clayton, Utoy Creekguth River, and Intrenchment Creek.

The parties submitted 394 pages of proposed findings of fact and conclusions
of law. Life is too short to attempt &ddress every argument thrown out by the
parties. | address reethose issues and arguments #ffect my ultimate findings of
liability and damages.
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Transcript at 65.
2.

There are two parts to the WRCsthe “wet” side and the “dry” side.
Wastewater enters the wet side of WiRCs, where water filtering and purification
occurs. From the wet side, biologicalids (also called biosolids or sludge) are
concentrated and pumped to the dry sidethe plants for further processing.
Transcript at 67-69.

3.

On the dry side, the sludge is purdpato huge circular tanks called
“digesters.” In the digesters, the uoie of the sludge is reduced by anaerobic
digestion. Transcript at 67-69.

4.

From the digesters, the sludge is pumped into centrifuges for “dewatering.”
Dewatering produces a liquid stream calleehtrate” and a relatively solid product
called “cake.” The centrate is returnedthe wet side of the plant for further
treatment and is ultimately dischargedbinhe Chattahoochee River. At the RM
Clayton and Utoy Creek facilities, the eatkavels from the centrifuges on conveyor
belts to incinerators, where it is burn@doducing ash that is hauled to landfill for

disposal. Transcript at 67-69, 1286-98.
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B. The Service Agreement

1. Request for Proposals

S.

By the late 1990s, incineration haddome politically unpopular. In April
2001, the City issued a Request for Prefmasking qualified responders to propose
a method of “beneficial re-use” toplace incineration. Transcript at 142.

6.

Veolia (then known as US Filter) sulited a technical proposal in October
2001. It proposed that the City install thred dryers that would convert the cake into
fertilizer pellets. Def.’s Ex. 611.

1.

The City awarded Veolia éhcontract. Veolia andéhCity executed a Service
Agreement in August 2002 incorporatingolia’s October 2001 technical proposal.
Joint Ex. 20.

2. Design/Build/Operate Provisions

8.
Under the Service Agreement, Veoliasma install new thermal dryers and
repair certain existing equipment. &ltost of these capital improvements was

approximately $53.5 million. Transcript at 88.
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9.

The $53.5 million included $4.3 million adlowances, including $3.45 million
for the cleaning, inspection, and repaitleé digesters. De$. Ex. 42, Appendix 20
(“Allowance Items”). Allowartes are basically “place holdéfer work that is to be
performed, but for which the cost canri® identified. The Service Agreement
provided that the City would issue a chaogaer authorizing additional funds if the
allowances did not cover the contractor'siatexpenditures on this work. Def.’s Ex.
42, Appendix 20 at § 20.1; Transcript at 420, 1032-33.

10.

In addition to performing the capital woi{eolia was to operate the dry side
of the WRCs for a ten-year term, withdypossible five-year extensions. For this
work, Veolia was to receive a fixed monthdperating fee, plus a variable fee that
depended on the volume of sluggecessed that month. Transcript at 79; Joint EX.
20 88 11.01 & 11.03.

3. The As-Is Provision

11.
The Service Agreement contained ansggrovision that shifted the risk-of-loss
from unforeseen equipment conditions frora @ity to Veolia. Section 5.04(B) of

the Service Agreement provides:
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The City makes no representation or warranty with respect to the
Existing Facilities or the Sites. Bas on its review of the design
drawings, plans and specificatigmsrtaining to the Existing Facilities,

its inspections of the Existing FHattes and the Sites and other inquiries
and investigations made by the Cator prior to the Contract Date,
which the Contractor acknowledgedsufficient for this purpose, the
Contractor assumes the risk okethdequacy and sufficiency of the
design of the Existing Facilities ancetbxisting, “as is” condition of the
Existing Facilities and the Sites as such design or condition may affect
the ability of the Contractor to coypwith Applicable Law, meet the
Contract standards and the Performance Guarantees, design and
construct the Design/Build Improvemsnineet its maintenance, repair
and replacement obligations and pericany of its other obligations
hereunder (including responding tnd satisfying any third-party
complaints and/or claims with resgt to all aspects of the Biosolids
Management Services, including those relating to portions of the
Biosolids Management Facilities witkspect to which the Contractor
has not yet undertaken any irmopement, maintenance, repair,
replacement or other activity) upon the schedule and for the
compensation provided for herein. Thentractor agrees that any latent
or patent defect, flaw, error, inaadility, inadequacy or other condition

or aspect of the design or exigjicondition of the Existing Facilities of
the Sites that exists as of the Gant Date or that may be revealed
during the performance hereof ath not be an Uncontrollable
Circumstance.

Joint Ex. 20 8§ 5.04(B).
12.
Because the as-is provision placed tek-nf-loss from unforeseen equipment
conditions on the contractor, Veolmas given the opportunity to conduct due
diligence on the WRCs prior to submitting moposals. For example, there was an

extensive “data room.” The information in the data room included historical
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operational data and design dawents for the four WRC# addition, the City held
informational conferences that Veoliacethe other proposersud attend. The City
also held guided tours of the WRCs, an@N&eand the other pposers were allowed
to schedule additional visits to the WRCBhe proposers could also submit written
guestions to receive further clarificatidnoat the scope of the project. Transcript at
82-83, 577-580; Joint Ex. 2 at pp. 25-27; J&xt3; City Ex. 6; Stipulated Facts Nos.
6, 7.

4. The Notice and Claims Provisions

13.

The Service Agreement also contaisesieral provisions governing claims for
additional compensation.

14.

Section 18.02 governs claims fadditional compensation based on
“Uncontrollable Circumstances,” includinggtldelivery of off-specification biosolids
by the City. It requires the party seekingssert an “Uncontrollable Circumstance”
to provide notice of the relevant event “@onpromptly after the Party . . . first knew
of the commencement thereof, followed witfive (5) days by written description”

of the event and its consequences. Joint Ex. 20 § 18.02.
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15.

Section 12.04 governs claims for aduiital compensation based on the City’s
delay, suspension, or interruption of ttapital work. It requires Veolia to provide
notice of its claim within ten days afteretbermination of the suspension, delay, or
interruption. Joint Ex. 20 § 12.04.

16.

Finally, Section 20.07 gowes general claims by Veolia for additional
compensation. It requiregeolia to notify the Citywithin ten days after the
occurrence of the event on which thaiel is based and to provide supporting
documentation within thirty days. Joint Ex. 20 § 20.07.

C. Suspension of Pelletization and the Rescope Agreement

17.
Veolia assumed operatior@ntrol over the dry sidef the WRCs in December
2002. At this time, the City was in financial turmoil. Transcript at 144.
18.
In April 2003, the City notified Ve that it was suspending the work
associated with the design and congtacof the pelletization facilities because
funding was not available. Transcript at 105, 149-50, 428-30; Joint Ex. 55. The

notice announced an initial suspension of d&fs, but that suspension was extended
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and remained in place through the terminatitthe parties’ relationship in July 2006.
Transcript at 96, 157.
19.

After the City suspended the pelletinatiwork, the City and Veolia engaged
in an eight-month negotiation in an efftotredefine the capital improvement work
that Veolia would undertake on the biosslmbrtions of the City’s WRCs. Transcript
at 147, 1209-18, 1766-67. Thetipes described that process and the agreements that
were reached as the “Rescope.”

20.

By December 2003, the parties had restcan agreement on the revised scope
of capital work Veolia was tperform and the amount thé@golia was to be paid for
that work. Transcript at 1229. Bothrpas acknowledge that there was no document
formally amending the term&d conditions of the Servideggreement. However, the
parties performed under the Repe as if it were a formamendment to the Service
Agreement. The Rescope was suéfitiy definite to be enforceable.

21.

The items of capital work and the agrgette for that work were set forth in

a “revised schedule of vadg” created by Veolia and et in connection with its

applications for payment for capital wodkiring 2004 and 2005. Transcript at 318,
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321-28; City Ex. 546. The total cost for the Rescope was approximately $33.6
million. Joint Ex. 81 at 13. This include $5,694,506 payment to Veolia to cover
costsincurred due to unforeseen conditetriee WRCs and for sunk costs associated
with the pelletizer proposal. Transcript at 126-127, 323; Joint Ex. 81 at 13.

22.

The parties disagree about the schedualerhich the Rescope work was to be
performed. Veolia says that the pastegreed to an eighteen-month construction
schedule beginning on February 2, 2084d that its agreement on pricing was
contingent on being able perform the work according to that schedule. Transcript
at1771-72.

23.

The City says that it agreed to provide $18 million in funding for capital work
in 2003 and 2004 and an additional $16iBion for capital work in 2005, and that
the schedule was dependentthe City’s ability to fund the capital work based on
these amounts. The City also says thate was an agreenteamn how much capital
work could be funded at each of the WRfash year, which meant that not all of the
capital work agreed to under the Rescope could be completed in eighteen months.

Transcript at 1523-24, 1826-32.
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24,

The Court finds that the prepondetanof the evidence supports Veolia’s
position. First, the evidence shows ttiad City and Veoliazonducted a partnering
session on January 28, 2004, to discudermal modification of the Service
Agreement. Together thearties documented three steps to finalize the contract
modification. The first was to “[d]evelopast loaded schedule that includes all first-
year work and re-scope work . . . us[ilag)] 18 month schedudad February 2, 2004,
as the start date.” Joint Ex. 89 at 5.

25.

Second, the evidence shows that Veolia submitted the cost-loaded eighteen-
month schedule shortly after the partngrischedule. Joint Ex. 94. Under the
schedule, all of the Rescope worlomd have been completed by August 2005.
Former Veolia employees Mike GrumeiteJeffrey Kowal both testified that the City
approved this schedule. Transcaptl231-33, 1773, 1783-85; Joint Ex. 94.

D. Veolia’'s Operation of the Facilities

26.
Veolia was scheduled to begin Rescogital work in February 2004. Shortly
thereafter, the parties’ reianship began to break down. They could not agree upon

changes to the origah Service Agreement.
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27.

Veolia says that the ity failed to provide adguate funding to clean the
digesters. The City complains that Vealjgerated the digesters in such a manner as
to collapse two digester lids. RM Clayton has four, 125-foot diameter digesters (D100,
D150, D200 and D250). The digesters cardifarge concretianks covered by lids,
with flat bottoms and domed roofs The lids float on top of the sludge. When the
sludge drops below a certain point, theslrdst on concrete supports called corbels
which extend into the digester tank frone tinterior walls. Transcript at 1410-11.

28.

Over time, foreign material, includingrsd rocks, wood, rags, plastics, and
other non-digestible debris, accumulateshie bottom of the digesters and reduces
their useful capacity. Therefore, digestshould be emptied and cleaned at least
every five years. Transcript at 1030, 1379-80.

29.

When Veolia assumed control, the ditgrs had not been cleaned for a long
time, perhaps for decades. Def.'s Ex. Koreover, by the second year of Veolia’s
operations, the four RM Clayton digesterd heached the end thfeir expected useful

service lives. Transcript at 944-45ity Ex. 381; City Ex. 375A2 at 34-37.
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30.

Veolia initially met with the City ifFebruary 2003 to plan digester cleaning
work. The City and Veolia agreed anrequest for proposals (RFP) for digester
cleaning. The RFP specified a fixed quantity of material to be removed “so that all
of [the] bidders would beleveloping their unit prices using the same calculated
guantities.” Transcript at 1035. Biddersrevdo assume that the material to be
removed would start at the top of the irteel cone that forms the bottom of the
digester tank. Transcript at 1427; Joint Ex. 252 at 9. However, as Mr. Bush
acknowledged, no one knew dugithe proposal process how much material would
actually have to be removed from the digesteFranscript at 1037. Therefore, the
digester cleaning proposal and contract documents provided that the cleaning
subcontractor, Veolia, and the City woutiéke joint measurements in each digester
after it was pumped down to determine thetual elevations of material to be
removed. Transcript at 33-39. The parties would then arrive at a final lump-sum
contract price by multiplying the unit ge from the successful bid times the actual
cubic yards of material found in the digester. Transcript at 1039.

31.
Synagro was awarded the digester clegueiontract in June 2003. It was set to

start cleaning digesters at Utoy Creek RiMIClayton in September 2003. Transcript
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at 1386-87.
32.

Synagro started work at Utoy Creeksateduled. Transcript at 1388; Def.’s
Ex. 580i; Def.’s Ex. 580u. But the Citydlinot allow Synagro to proceed at RM
Clayton. Transcript at 1389. As conteateld by the RFP, the parties measured the
actual elevation of material to be remdwiring cleaning. They found a high volume
of foreign material rising some 16 to 20 feet above the cone. Id.

33.

The City decided to wait to clean tb@gesters until Veolia installed new “J-
Spin” dewatering centrifuges. It hoped that the centrifuges would help reduce the tank
levels and lower the cleaning costs. Transcript at 1389-91. This was typical of the
City’s wishful thinking in the face ofinpleasant realities. Under the new plan,
digester cleaning was to begin in Februgrg004. Transcript at 1389-90; Def.’s Ex.
580u at 1. However, as usuahfling problems caused further delays.

34.
In July or August 2004, the City finallgllocated funds for digester cleaning.

By October 2004, Synagro had emptied aedicéd Digester 150. Transcript at 1401.
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35.

An inspection around that time showed that the Digester 150 roof and lid
needed work. Transcript &4401-06. The City authorizele roof work in February
2005. Transcript at 386-87. However, batttime, Digester 150 was back in service,
and the roof work could not be completed.

36.

In Spring 2005, digester capacity becaanencreasingly serious problem. By
March, Digesters 100, 150, and 200reveeach full beyond & safe operating
threshold of 95%, and Digter 250 was at 94.1% capacity. Transcript at 1409-13.
According to Timothy Muirhead of Veoliaeavy rains in mid-March exacerbated the
problem. Plant records show that altioé RM Clayton digesters operated between
95% and 100% capacity every day betwktkamch 17 and April 8. Def.’s Ex. 649w;
Transcript at 1415.

37.

The evidence shows that sludge oveelmed the capacity of Digester 150
around that time. Transcript at 1416-20.oW&allowed sludge to enter the attic area
of the lid. On the morning of April 8, 2008he lid collapsed and sank into the tank.

38.

With Digester 150 out of serviceligester capacity remained a problem
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throughout the year. In December 20D&gesters 100 and 200 were over 95% full
and Digester 250 was over 90 fDef.’s Ex. 649ff; Tragcript at 1431-32. By late
December, the remaining digestergevbetween 96% and 98% full. _Id.
39.
The evidence shows that sludge overwhelmed the capacity of Digester 250
around that time. Transcript at 1416-Zin December 31, its lid collapsed and sank
into the tank like the Digester 150 lid had done several months before.

E. Default and Termination

40.

The parties’ relationship continueddeteriorate during 2004 and 2005. Veolia
complains that the City failed to fundl af the Rescope capital work, improperly
withheld payments, and regularly deliveodtispecification biosolids containing grit
and debris during thisme period._Seéoint Ex. 172. By the end of 2004, the City
owed Veolia more than $6 million for workathhad been done but not paid for. The
City made no payments to Veoliarfoperations invoices from November 2004
through November 2005. Theltae to pay Veolia for it®perations and maintenance
invoices was a material breach of the Service Agreement. The City funded $13.5
million for capital work though July 2006 not the $33 million agreed to in the

Rescope. The City’s failure to fund tb@pital improvements projects was a material
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breach of the Rescope Agreement.
41.

On October 7, 2005, Veolia sent &ée to the City requesting $4,376,000 in
outstanding operation and maintenamoeoices and $2,408,940 for recovery of
increased operation and maintenance Bgee incurred between January 2004 and
August 2004, Iditis undisputed that the Citynsply failed to pay Veolia’s operation
and maintenance invoices for much of 2604 2005. In addibn, Veolia requested
a $166,925 per month increase in Veoligted operation and maintenance fee and
a $66,225 per month increase indépital overhead costs. ld@he City did not agree
to these increases in Veolia's monthly fees.

42,

Mr. Muirhead and Commissioner Robert Hunter met the following month to
discuss the October 7 letter. Mr. Muirhdadught with him to that meeting a letter
declaring the City in default for nonpaynemef.’s Ex. 644; Transcript at 1534-35.
He testified that when he presented thtete Mr. Hunter asked him to take it back,
proposing instead that the parties work thge equitably to resolve their issues.
Transcript at 1535-38.

43.

On December 7, the City sed Veolia with its own defdt letter. It said that
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Veolia breached the Service Agreement(bycollapsing two digester lids at RM
Clayton, (2) installing centrifuges that weret appropriate for the use to which they
were put, (3) regularly allowing digestasRM Clayton to overflow, (4) failing to
provide proper staffing or pgonnel, (5) inaccurately regong the quality of process
water being returned to the head of thanplat RM Claytonand (6) violating the
City’s emissions permits.

44,

From January to July 2006, the partees€hanged several letters raising and
responding to various allegations of breactuied defaults, but they did not resolve
any issues. Transcript at 135. At tp@int, both parties had breached the Service
Agreement and/or thRescope Agreement.

45.

Veolia sued the City on June 12006, seeking payment on outstanding
invoices, recovery of costs and damages,ahdr relief. In regonse, the City filed
a counterclaim seeking damages for breacwonfract and tortious conduct. On July
10, 2006, the City terminated Veolia, forcimgff the site in a matter of hours. Joint

Ex. 217; Transcript at 246.
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F. The City’s Claims Against Veolia

46.
The City says that it suffered $25,1937.65 in damages from Veolia’s breach
of contract and tortious conduct (negligence and breach of duty as a bailee). Its
damages are broken down into several categof he Court addresses each category
of damages and the corresponding allegations in turn.

1. Collapse of Digester Lids

47.

The City claims $10,782,455.15 in dagea arising from the collapse of the
Digester 150 and 250 lids. These damagebrken down into three categories: (1)
costs associated with repair of theslioh Digesters 150 and 250; (2) costs for odor
control chemicals that the City purcledsto respond to the odor created by the
exposed sludge in those digestusing the time repairs were beicompletec and
(3) cost:for renta of belipresseto proces sludge¢betweeithe time the lids collapsed
and when they were replaced.

a. Causation
48.
As discusse above the lids of Digester 15C anc 25C collapserin 2005 The

City presente exper testimon from Kurt Heinrichs a structura engineelabou the
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cause of the lid collapses.
49,

Mr. Heinrichs opinec tha the lids on those two digesters collapsed because
there was sludge in the attic spacehaf lids. Transcript at 803-805.

50.

Mr. Heinrichs’ opinion is based on a thetical model that Mr. Heinrichs
creater usin¢ GT Strudl a compute program that is commonly used by structural
engineers to model structural systems. Transcript at 770-773.

ol.

Usinc thai model Mr. Heinrichs was able to determinthe structura capacity
of the stee systen within the lids prior to their collaps¢ anc the lids’ ability to
withstancloads<unde differentscenariosincluding scenariowherethereare various
amounts of sludge inside the attic space of the lid. Transcript at 785-86.

52.

Mr. Heinrichs was told by the City to assume that sludge existed in the attic
spac of the digeste lids ai the time they collapseranc thai sludge¢ was bein¢c pumped
oul of the tanks beneat the lids sc thai the loac in the attic spact was noi supported
by sludgein thetank Transcript at 780-81. THe&ity presented evidence supporting

botr assumption: Transcript at 715-18, 1670-71; Def.’s Exs. 244, 251. Veolia

T:\ORDERS\06\Veolia Water\fof&coltwt.wpd -22-



offerec nc evidencr of ar alternative explanatiol for the collapstof the digeste lids.
53.

Based on th evidence the Couri finds as a matte of facl thai the collapse of
the digeste lids was cause by the manne in which Veolia operate the digesters.
Specifically, the Court finds that Veolalowed the lids to become engulfed by
sludge, that Veolia allowed sludge to flamto the attic space, that Veolia then
pumpetsludgeoui of the digeste tanks beneat the lids without removing the sludge
in theatticspaceancthat asaresult thelids collapseiunde the weightof the sludge
in the attic space.

o4.

Veoliasay:thait shoulcnotbe helc responsibl for the collapstof the digester

lids for a number of reasons. The Court finds these reasons unpersuasive.

b. Cost of Lid Repairs

o5.
The City showe(thatthe total cost of removing and replacing the digester lids
was $6,249,602.00. City Ex. 381. It does not seek the full amount.
56.
First, the City acknowledgethat the lids would have needed to be replaced

soon. Accordingly, it does not seek &rover the cost of labor associated with
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replacing the lids (estimated by the contraeiio50% of the total costs). Transcript
at 950-951.
oS7.

Second, the City adjusted the codtseeks to recover to account for the
condition of the lids before they collapsetranscript at 951-953; City Ex. 381. To
do so, it used the methodologies agreed théyparties in the WASL provision of the
original Service Agreement. Transcrgit943-944; City Ex. 375A1 at 15-52; Joint
Ex. 30.

58.

Because the digester lids were beyond theirected useful service life at the
time of the collapse, they were deemethdwe a remaining useful life of 3.2 years
(ten percent of the original estimated usstirlvice life). City Ex. 375A1 at 26. The
remaining useful service life was furthejsted based on the condition of the lids
at the time of their collapse. The Cigtimated that the lids were in “Yellow”
condition, which means that the lids werefigrally in expected condition for [their]
age” but had “issues or problems tHabuld] be correctedthrough specific
maintenance activity.” ldat 42. That condition adjusent meant that the lids were
deemed to have 85% of their remaining utkfie, or 2.72 years. 2.72 years is 8.5%

of the original expected uséflife. Accordingly, theCity multiplied the direct cost
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of materials by .085 to calculate its totahwayes. Transcript at 951-953; City Ex.
381 at 3.
59.
There are some costs thia¢ City says should be afged to Veolia without a
discount or reduction. Specifically, the Cdstys that Veolia should pay for the full
cost of mobilizing a crane tbe repair site, removing tleellapsed lids, and repairing
damage to the tanks as a result of the cadldjids. According tthe City, these costs
were incurred by the City as a direct st the lids collapsing and would not have
been incurred if the lids were replacedidgrthe normal operations. Transcript at
954. Veolia did not produce any evidence to the contrary.
60.
The City also says that it is entitledr&mover the cost of cleaning Digester 150
because it had already paid to empty tlggestier once. Transcript at 954-956; City
Ex. 381 at 1. The City does not incluthe cost of cleaning Digester 250 in its
damages calculation because that digester had not been cleaned previously. Transcript
at 956; City Ex. 381 at 2.
61.
Based on the evidence at trial, the Court finds that the damages the City seeks

to recover for the repairs of the collagdids on Digesters 150 and 250 are reasonable

T:\ORDERS\06\Veolia Water\fof&coltwt.wpd -25-



and the direct and proximate result of the collapse of the lids.

C. Odor Abatement Chemicals

62.

The City also seeks to recover $638,1drlodor abatement chemicals that it
claims were necessary to control odorsrdfte digester lids collapsed. City Ex. 563;
Transcript at 962-64, 1095-96.

63.

Veolia does not dispute that the City paid $638,111 for odor abatement
chemicals. Instead, it argubat the City could have Hiciently controlled the odors
for less money. Veolia showed thatsiiccessfully controlled all odors after the
December 2005 digester lid collapse through its termination in July 2006 for
approximately $20,000 in chemical costserninstalling a spray system. Transcript
at 1572-73; Def.’s Ex. 550. The City’s own documents show that this method and
level of treatment were satisfactory. Def.’s Ex. 343 at 2.

64.

In light of this evidence, the Caufinds that $638,111 is not a reasonable

measure of damages. Instead, the Court fimaisthe City could have controlled the

odors for $40,000 in chemical costs.
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d. Svynagro Belt Presses

65.

The City seeks to recover over $9 millionrental fees it paid to Synagro for
belt presses it operated at RM Clayton after Veolia’'s tetimmaas an alleged
consequence of the lid failures at Digeste50 and 250. City Ex. 563; Transcript at
957-59, 1089-99. A belt pse receives sludge directly from the digester, thereby
bypassing the centrifuge system and thene@tors. Transcriptat 1090-91, 1571-72.
It is an alternative method of sludgeopessing and disposal that does not use
centrifuge dewatering or incineratioid.

66.

The City operated the RM Claytonlbgresses from July 2006 to August 2008.
Transcript at 958, 1089. Veolia claims ttta City failed to mitigate its damages by
operating the belt presses forer two years after its termation. The burden is on
Veolia to show that the City could haveduced its damages, and Veolia did not
present any evidence to allow the Cdanteasonably estimate the amount by which
the damages could have been mitigated.

67.
Veolia claims that the City avoided@rious operating costs by using the belt

presses and bypassing the cémgies and incineratorsranscript at 1091-92, 1571-
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72. The City contends that the cost sggi were insignificant.Veolia offers no
evidence to the contrary.fihd that the cost savings weeinsignificant in relation to
the cost of using the belt presses whenttto digesters weliaoperable and use of
the centrifuges and incinerators was not practical.

68.

The damages calculation also includesdbst of hauling solid material from
the belt presses to a landfilHowever, the City admits that it would have incurred
these hauling charges even if it hagkb operating normally, using centrifuges and
incinerators. Transcript at 1092.

2. Equipment Damages

69.

The City claims $9.493,26¢ in damage associate with the conditior of the
WRC:t ai Veolia’s termination The City says that Veolmfailure to properly staff
and maintain the facilities decreased dlrerage service life of the equipment.

70.

The City’s claimfor equipmer damageis governeiby Article 7 of the Service
Agreement, which provides:

The obligation: of the Contracto uncer this Article 7 are intended to

assur that the Biosolids Managem: Facilities are fully, properly and

regularly maintainec repaire« anc replacer in ordel to presave their
long-tern reliability, durability, efficiency anc efficacy anc that in any
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eventthe Biosolids Managemet Facilitiesare returnecto the City aithe

encofthe Term in aconditior thaidoe«noirequire the City to undertake

a significan overhau in ordel to continu¢ to provide reasonabl priced

and efficient Biosolids Management Services.

City Ex. 485 § 7.01(D).
71.

The Service Agreemer establishd a specific method t which the condition
of the WRCs shoulc be assesse ai the beginning anc ai the enc of the contrac term.
Tha  methocinvolvec the creatior of a protoco thai would be usecto perforn those
assessments. The protocol plan (“Protocol Plan”) was developed by an outside
engineerin firm recommende by Veoliaancapprove: by the City. At the enc of that
processthe partie:execute a“Memorandun of Understandinc acknowledgin the
creation and acceptance of the Protocol Plaranscript at 299-301; Joint Ex. 30.

72.

The Protoco Plar usec the “weightec averag service life” (WASL) of the
eqtipment as a measure of valuCity Ex. 375A1 at 27. Under the Contract, if the
overal WASL of the WRCt ai the enc of the contrac terr was less thar the overall
WASL of the WRCs ai the beginnin¢ of the contrac term the Contrac contemplated
thai Veolia would, “at the electior of the City, eithel remed: the deficiency or make

a casl paymen to the City sufficient to enable th€ity to remedy the deficiency.”

City Ex. 485 § 7.02(H).
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73.
It is undispute thaithe parties conducte the initial valuatior — the “Baseline
Asse Valuation’ — in accordanc with the contrac requirement: Transcript at 310-
11; City Ex. 564,
74.
However the Couri finds that the City did not conduct the Final Asset
Evaluatiorin accordanc with the contrac requirement: Specifically, it did not use
ar independetr evaluator Instead, it used Atlanta Seres Group, which was a joint
venture of the City’s longtime consultar JJ&C anc two othel firms. Def.’s Ex. 218,
Transcrip al 403 These entities were already representing the City on the WRC
improvement project at issue in this case alread\ providing litigation support in
the City’s dispute with Veolia, all before beinc engage to conduc the final
evaluation.
75.
Atlanta Services Group completed the Final WASL in Spring 2007. ASG'’s
Final WASL conclude thai the City’s equipment, as a weigt average, lost 2.4
year: of usefu service life during the 3.€ year: that Veolia operated the facilities.
Transcripal1144-45City Ex.41%ail. The City says this translates into a difference

in value of $9,493,266.
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76.

The City is nol entitlecto recove thestdamage for alleas two reasons First,
it did not use ar independnt evaluator approved by Vim. As noted above, ASG
anc JJ&C are not independer of the City. Moreover, there was no evidence that
Veolia ever approved of ASG or JJ&G asiadependent evaluator or that the City
ever asked Veolia to do so.

7.

Seconc the City seek the wronc measur of recovery Section 7.02 provides:

In the even the final evaluatiol establishe a maintenance, repair and

replacemer deificiency under this Section 7.02, the Contractor shall, at the

electiorof the City, eitheiremed the deficiencyor make a cast paymentothe

City sufficient to enable th€ity to remedy the deficiency.

City Ex. 485 § 7.02(H).
78.

The City did notl attemp to prove the cost of remedying the alleged
deficiencies Insteac it seek the differencein value ($9,493,26€ associate with the
alleged loss of 2.4 years of useful service life. City Ex. 563.

79.
The testimon ai trial show: thar the difference in value shown by the Final

WASL anc the cos of remedyin(that differenceare very different Even if the Final

WASL hac beer conducte perfectly accordin¢ to the contract and even if it had
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reveale “a maintenanc: repail anc replacemer deficiency” the City offered no
evidenciof the amoun of the “cast paymen to the City sufficien to enabl¢the City
toremed\thedeficiency.’ Therefore, the City may nm#cover for equipment damage
under Article 7 of the Service Agreement.

3. Natural Gas Charges

80.

The City also seeks to recover $1,7B4.48 it paid Veolia pursuant to a
natural gas cost-savings agreement. Exy563. The Service Agreement provided
that the City would pay for Veolia's haal gas usage up to a “guaranteed utility
usage rate.” If Veolia used more ththe guaranteed utility usage rate, it would pay
for the extra. If Veolia used less thae tjuaranteed utility usagate, the City and
Veolia would split the savings. Joint Ex. 20 § 11.06.

81.

The Service Agreement listed the guarantgéidy usage rate as .7 decatherms
(“dT”) per dry weight tonJoint Ex. 20 8§ 106; Def.’s Ex. 42 at A19-1 (Appendix
19). This number was based Veolia’'s technical proposal. Transcript at 1574-78.
The City provided Veolia with records menstrating historical gas usage at the
WRCs, and Veolia intended to propose a competitive usage rate based on this data.

Id.
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82.

Veolia says that it made a unit converserror that caused it to understate its
proposed gas usage rate by a magnitude offieamscript at 1574-78. As a result, it
proposed .7 dT per dry weight ton as thmranteed rate insteadl 7.0 dT per dry
weight ton. Transcript at 1577-78

83.

The stated gas usage rate of .7 dTdpgmeight ton is significantly below the
historical usage rates provided by the Gigr example, in 2002, the City’s average
gas usage rate for RM Clayton alone Wwas/ dT per dry weight ton — over 16 times
greater than the .7 dT rate. Transcript at 1574-75.

84.

Shortly after it began operations, Veolia told the City that the .7 dT rate
reflected a unit conversion error and tha dorrect rate should be 7.0 dT. The City
ultimately agreed, and from April of 20@4htil late 2005, it billed and paid Veolia
using the 7.0 dT rate. Transcript at 1164-65.

85.

About eighteen months later, the Cutyilaterally switched back to the .7 dT

usage rate. Transcriptat 1166-67. usurred around the time that Veolia provided

(but withdrew) its default letter.
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86.

From then until termination, the Citleducted $1,536,972.98 from its payments
to Veolia while using the .7 dT usageerghat it had previously acknowledged was
a mistake. City Ex. 475.

87.

The City now seeks an additional $24 million on top of these withholdings.
This amount reflects the amount that Veoliauld have paid for gas from April of
2004 through late 2005 if the parties hadliegolthe .7 dT rate over that period.

88.

At trial, the City tried to show that th@ dT rate was not a mistake. Its efforts
were unconvincing. The Court agrees Wholia that the .7 dT rate was a mutual
mistake of fact. Based on these facts aedatpplicable law set forth in the Court’s
Conclusions of Law, the City may na&aover the $1,774,434.4&id Veolia based
on the 7.0 dT rate.

4. Liquidated Damages

89.
The City also claims $1,120,000 in ligated damages faigester overflows

at RM Clayton and Utoy Creek. City Ex. 563.
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90.

The Service Agreement provides faydidated damages 66,000 per day for
the “[rleturn to the WRCs of decanted supernatant streams from the anaerobic
digesters.” Def.’s Ex. 42, Appendix 1lemh 15. This is the provision under which
the City seeks to assess liquidated damages. Transcript at 1011-12.

91.

Supernating, also called decanting {grocedure in which the operator allows
the heavier solids in the digesters to sdtiléhe bottom of the tank, leaving a clear
liquid (called supernatant or decant) & thp. The liquid is then siphoned off and
returned to the head of thant. Transcriptat 1161. The resulting supernatant stream
contains concentrated phosphorous and atiemicals that could have a detrimental
Impact on the wet side of the WRCs. Id.

92.

It is undisputed that Veolia did noteate decanted or supernatant streams at

Utoy Creek or RM Clayton, the facilitieg issue. Transcript at 1161-62, 1953.
93.

Although the liguidated-damages provisieferences “decanted or supernatant

streams,” the City contends that it applieshy return of sludge to the head of the

plant, even if it is not a decanted apsrnatant stream. Transcript at 1868-71, 1952-
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53. In support of its position, the Citjtess meeting minutes iwhich one of the
topics was labeled “Digester Supernataatk to plant headworks,” and a letter to
Veolia concerning the assessment of li@ted damages neveaid by Veolia. City
Ex. 403.

94,

As addressed in Section Il (Conclusion&aW), if the language of the Service
Agreement is unambiguous, the Court maygply it as written.Here, both parties
agree that the terms “supernatant” andcahted” have a specific meaning in the
wastewater industry, and that Veoliad diot return “supernatant” or “decanted”
streams to the WRCs. Transcript at 1161, 1578-79.

95.

Accordingly, the Court finds thateéHiquidated-damages provision concerning
decanted or supernated streams does not appy Even if Velia caused or allowed
the digesters to overflow, the City m®t entitled to liquidated damages under this
provision.

5. Variport Mixing System

96.
The City claims $130,878 in damagegpresenting the purelse price for a

piece of equipment called a Variport Mixi8gstem. City Ex. 563; Transcript at 897-

T:\ORDERS\06\Veolia Water\fof&coltwt.wpd -36-



900. A Variportis a hydraulic mixing systehat circulates sludge within a digester.
Transcript at 898-99. Veolia’s technigmbposal, accepted by the City, called for the
installation of Variports at Wy Creek and South River. IdBoth sides’ witnesses
acknowledged that a Variport can be instaifed digester only after the digester is
cleaned and emptied. Transcript at 899-900, 1168.

97.

The City approved and paid for theush River Variport, but Veolia did not
install it because the digester was neveackd and emptied. Transcript at 899-900,
1167. According to the City, Veolia conclutihat it could not take that digester out
of service for cleaning because the othgedter did not have sufficient capacity to
handle all of the incoming sludge. Transcript at 899-900.

98.

The City does not dispute Veoliaisdgment about the functional capacity of
the South River digesters. Instead, it dlgs$ Veolia should have used a temporary
belt press to keep pace with the inflowilkeht shut down one of the digesters for
cleaning and installed the Variport. Tramgtat 900. However, Veolia presented
evidence that it proposed thdéa and that the City rejext it. Transcript at 1237-38;

Def.’s Ex. 163. Accordingly, the City is not entitled to damages.
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99.
Moreover, the City cannot recover besait has not proplky proved damages.
The South River Variport remains on-sitetire City’s possession. Transcript at
1168-69. The City makes no attempiatount for and deduct the Variport’s fair
market value from its damages. It canremtover the full price of the Variport and
keep the Variport, which it could install anse as contemplated in Veolia's technical
proposal.

6. South River Belt Press

The City also seeks over $965,000 in a¢fees for a belt press it operated at
South River after Veolia’'s terminationit£ Ex. 563; Transcript at 960-61. The City
claims that this was necessary due #odbndition of the sludge processing facilities
at South River afteveolia left. 1d. The City cannot identify any provision of the
Service Agreement that authoes it to claim these damages.

7. Overpayments for Sludge Dewatering

100.
The City also seeks to recover $145,0@aitl Veolia to clean Digester 150 at
RM Clayton. City Ex. 563; Transcript at 964-70.
101.

The digester cleaning contract specified different unit prices for liquid sludge
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that could be pumped out of the digesterfandolid material that had to be removed
by other means. Transcript at 964-65. Veolia billed the higher unit price for all
material removed by its subcontractor, Synagro. Id.

102.

The City says that Veolia should not have billed the higher unit price for any
of the material above the top of the ineelricone. However, the City did not show
that any of the material above the top @itiverted cone wagjuid sludge that could
be pumped out of the digester.

103.

To the contrary, Mr. Bush persona$iigned off on the depth recording taken
by the parties after Veolia pyrad down Digester 150, whishates that there was “no
liquid level encountered.” Def.’s Ex. 686; Transcript at 1041-42.

104.

It appears that the City’s claim isd#l on the material elevations assumed in
the digester cleaning RFP. However BFP included these assumptions to ensure
consistent unit price bidding among subcaators. Transcripat 1035. Mr. Bush
acknowledged that these assumptions wangest to change based on depth readings

taken by the subcontractor and appubig the City. Transcript at 1037.
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105.

Moreover, even if Veolia overchargede City for sludge dewatering, the
voluntary payment doctrine discussed etton Il (Conclusions of Law) bars any
recovery of those charges by the City beedatisigned off on théepth reading taken
by the parties and voluntarily paid the requested amount.

8. Headhouse Roof

106.

The City also claims $49,400 in damagessociated with Veolia’'s allegedly
defective repairwork on thRM Clayton headhouse roofAs part of the Rescope,
Veolia replaced the roofing membranetoé headhouse between Digesters 100 and
150 at RM Clayton. Transcript at 976, 15d8e City says that the new roof does not
drain properly. City Ex. 563; Transcript at 975-77.

107.

Veolia's agreed scope of work did not include any structural work to the
headhouse. Instead, it was to install & n@ofing membrane on top of the existing
structure. Transcript at 1568. Mr. Mugdid testified that the drainage was caused by
a structural defect, not the roofing memieanstalled by VeoliaTranscript at 1568.
Mr. Bush did not seem to disagr with this statement. Sdeanscript at 1960.

Accordingly, the City is not entitled tdamages, because it has not shown that
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Veolia’'s work was improperly completed or that it caused any drainage problems.

0. PolymerSystem

108.

The City also claims $37,065 in damagessociated with a polymer system
replaced by Veolia. City Ex. 563; Transcrgit971-72. This amount represents the
remaining useful life of a pre-existing “dry” polymer delivery system when it was
removed by Veolia to make way for a new system. Id.

109.

Veolia removed the original dry polyansystem at RM Clayton and replaced
it with a liquid polymer system. Transcript at 971-72. The liquid polymer system did
not work as planned. Mr. Muirhead tegd that this was because the digesters were
not cleaned as scheduled, which reduced¢tention time of sludge in the digesters
and, in turn, reduced the pbf the sludge to the pointhere it required a custom-
made, dry polymer product. Transcript at 1898.

110.

It is undisputed that Veolia paid rfahe new liquid system. The parties
disagree, however, on who paid for the mewsystem. Mr. Muinead testified that
Veolia paid for the new dry polymer systeand Mr. Bush testified that the City paid.

Neither side offered any other eviderdgpayment. Transcript at 1567, 1899.
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111.

If Veolia paid for the new dry systenme City cannot remver damages. The
evidence showed that the new systemmase advanced and has a longer remaining
service life. Accordingly, any remaininglua of the old system has been offset by
the higher value of the new equipment.

112.

At best, the evidence on whether the @iyd for the new system is in balance.
Accordingly, the City cannot show by a posderance of the evideathat it paid for
the new system and is therefore entitled to the remaining value of the old system.

10. Double-Billing for Centrate

The City also seeks to recover $48,364n88amages based beolia’s alleged
“double-billing” for centrate. The City saytsat Veolia returned excess solids to the
wet side of the RM Clayton facility. Accarg to the City, those excess solids worked
their way back through to tliry side, where they were again treated by Veolia at the
City’s expense. Transcript at 1009-11.

113.

The original Service Agreement imgakcertain performance guarantees on

Veolia with respect to the centrateestms returning from the dewatering centrifuges

to the wet side of the plant. DefEx. 42 at A2-2. These included a minimum
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capture of 90% of the total solids fnathe sludge it received and dewatered.
114.

Veolia’s monthly operating reports shtvat Veolia typically captured between
94% and 98% of solids. Mr. Muirheagknowledged seven instances in which the
monthly average solids capture atiadividual WRC dropped below 90%, with
captures of 85% (in one month), 87% {ivo months) and 89% (in four months).
Def.’s Ex. 649nn; Transcript at 1313-18. igFs out of the 168 “plant months” that
Veolia operated (42 months times four g&n Using the method that the City used
in its reporting to EDP, there are only theeeh months out of 168 plant months. Id.
Otherwise, however, Veolia exceedee therformance guarantees in the original
Service Agreement accordingite monthly operating reports.

115.

The City, however, says that Veolia®nthly operating reports are inaccurate.
Transcript at 1010-11. Mr. Bush testifight independent sarigs taken by the City
differed materially from the saples taken by Veolia. 1dThe City calculated its
damages based on its own samples. Id.

116.
However, Mr. Bush seemed unsurdofv and where the City’s samples were

taken, and the City provideno other evidence or docemntation of these samples.
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Transcript at 1011. This is insufficient sbow that Veolia’s operating records are
inaccurate. Accordingly, the City is not entitled to damages for Veolia’s alleged
“double-billing” of centrate.

11. Salvage Value of Replaced Equipment

117.

Finally, the City seeks $67,914 for the salvage value of equipment replaced by
Veolia atthe WRCs. City Ex. 563; Trangtrat 942-43. Mr. Bush explained that this
claim is based on Section 7.06 o tBervice Agreement, which states:

The Contractor may, at the direction of the Giyd to the extent

permitted by applicable\a remove, dispose aind sell, in accordance

with reasonable commercial standa@hd applicable law, equipment

constituting part of the Biosoliddanagement Facilities that is unused

or obsolete and no longer need@&dl. proceeds from any such sale,

minus a fifty percent (50%) sales commission to the Contractor, shall be

the property of the City.
Joint Ex. 20 § 7.06; Transcript at 942-43.e ity says that Veolia disposed of some
equipment without selling it for salvage, as®kks what it claims would have been its
share of the salvage sale, had it occurred.
118.
The parties dispute whethg@ 7.06 allows Veolia to dispose of equipment

without selling it. Howevegven if Veolia improperly diposed of certain equipment,

the City has not produced sufficient eviderto show its damages with reasonable
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certainty. Mr. Bush testified that the replaced equipment cowlel b@en sold for 5
percent of its value, as its value wstated in the Baseline WASL evaluation.
Transcript at 942. But it faitbto substantiate this assumption with evidence, or even
to specify precisely what equipment wasluded in its analysis. Without more, the
Court cannot calculate its damages with o@able certainty. Therefore, as addressed
in the Court’s Conclusions of Law, the City may not recover on this claim.

G. Veolia’s Claims Against the City

119.

Veolia says that the City breachtbeir agreement by withholding amounts due
under the contract, failing to adequatkigd the Rescope capital work, and regularly
delivering off-specification biosolids.

120.

Veolia seeks $22,627,110 in total dayea. These damgas include: (1)
$5,843,448 in unpaid invoices; (2) $7,258,35&itreased operating costs; and (3)
$9,525,304 in funds seized under a letter efltrafter Veolia’s termination. The

Court addresses each category of damages in turn.
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1. Unpaid Invoices

a. Undisputed Invoices

121.
The City admits that it owes Veolia $1,642,810.52. This amount includes
money owed for retainage on capital work, unpaid invoices, and offsets for
phosphorus chemicals.

b. Cost Savings Deductions

Veolia also seeks to recover $475,53at tthe City dedued from Veolia’'s
invoices based on an alleged cost-savingsaagent. The parseagree that the City
initially promised to pay Veolia a fixedipe for each task on the revised schedule of
values. Transcript at 1582-85, 1794-95, 1863-64, 1966-67.

122.

The City says that the City empley Jeff Acton and Veolia employee Mike
Hilyer later agreed to a “cost-savingsragment. Under thagreement, if certain
work was completed for less than theefi amount on the schedule of values, the
“apparent savings would be earmarked @laced into a retainer line item within
[Veolia’s] schedule of values which theoutd be used for subsequent improvements
at the facility or to cover cost overruns on other projects within the re-scope.”

Transcript at 1924. Mr. Bush admitted thas “was an attempt to change the way
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payments were made” under the Rescagreement. Transcript at 1967-68.
123.

Veolia says that there was no costisgs agreement. Transcript at 1582-85,
1720-22, 1794-95. Its witnesses testified thatCity proposed such an agreement
but that Veolia rejected the idea. Id.

124,

The City did not show by a prepondecanof the evidencéhat the parties
agreed to the cost-savingsad. First, Mr. Acton, wholkegedly entered the agreement
on behalf of the City, did not testify abatt Instead, only Mr. Bush testified about
the agreement.

125.

Second, the City offered no evidentteat Mr. Acton or Mr. Hilyer was

authorized to enter an agreemenbehalf of their respective employers.
126.

Third, the documentary evidence produbgdhe City was unpersuasive. The
City offered only two documents - an imtal email string between Veolia employees
and an internal City memorandum prepared by Mr. Bush. Joint Ex. 164; Def.’s Ex.
600. The emails do not document any age@mJoint Ex. 164. Instead, they show

only that Veolia employees discussed the City’s proposalMteover, Mr. Bush’s
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memorandum is undated, and there is noed that any Veolemployee even saw
it. Transcript at 1925- 26; Def.’s Ex. 600his is not enough to show that the parties
agreed to modify the Respe’s payment scheme.

127.

Veolia says that the City dedudt8475,532 from Veolia’s invoices based on
this cost-savings agreement. Transatd721-22. However, it appears that the City
deducted only $459,723.90 from Veolialsvoices based on the cost-savings
agreement. Veolia says that thigyG@educted $88,597.37 imoPay Request 22, but
the invoice shows that Veolia dedwtt®72,789.17 from this invoice based on the
cost-savings agreement and $15,808 based on a previously invoiced charge.
Accordingly, Veolia is entitled to recover $459,723.90 on its cost-savings claim.

C. Natural Gas Deductions

Veolia also seeks torecover $1,536,982hat the City deducted from Veolia’'s
invoices based on the natural gas agreemgstdiscussed above, the City withheld
natural gas payments from Veolia's inges beginning in late 2005, when it went
back to using the .7 dT natural gas &t the City had preously recognized was
a mistake. Transcript at 1585-86. Fog tkasons discussebdawve, the City is not
entitled to offset these charges, whicle drased on a rate that the City itself

acknowledged was an erifor over a year and a haliccordingly, Veolia is entitled
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to recover this amount.

d. Phosphorus Offsets

Veolia also claims $376,704 in damagjest the City deducted from Veolia’s
invoices for phosphorus treatment chemica&dusy the City. Ta City admits that
it owes this amount to Veolia. Itiiscluded in the $1,642,810.52 the City concedes
it owes.

e. Headhouse Roof Work

Veolia also claims $126,625 in damad@swork it performed to replace part
of the headhouse roof. As discussed abveslia replaced the membrane lining of
the headhouse roof. The City refused tofpayhis work because it said that the roof
leaked. For the reasons discussed abov€ dhe finds that Veolia did not cause the
roof to leak. Accordingly, it is entitled toe paid for the work it performed on the
headhouse roof.

f. Interest
128.

Veolia also seeks to recover $115,1d4ccrued interest on unpaid amounts
that the City deducted from Veolia’s invoices. Section 20.20 of the Service
Agreement provides that the parties megaver interest on aimounts not paid when

due. The City does not dispute the amount of the claim. It should be paid.
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g. Utoy Creek Flood Damage Invoice

Veolia also claims $59,623 in damageasdosts associated with repairing flood
damage at Utoy Creek. Transcriptl&®89; Def.’s Ex. 329. Veolia submitted an
invoice and a letter explaining the chargeswas never paid for the work. |The
City has offered noxglanation why Veolia is not ¢éitled to payment of this invoice.
Accordingly, Veolia is entitled to $59,623.

h. Invoice for “Stranded Work”

129.

Veolia also seeks to recover $1,5%, based on an invoice for what Veolia
describes as “stranded work” it begamder the Rescope. Transcript at 1594-97,
Def.’s Ex. 685. This is capital work authorized by the Rescope and initiated by
Veolia. 1d. However, the City did not fulljund the work under the agreed schedule
or allow Veolia to continue to the nextilestone where it could submit a bill under
the revised schedule of values. Wccording to Veolia, this invoice is based solely
on the difference between the actual oupoéket costs incurred by Veolia on these
projects in excess of the amounts already invoiced and paid by the City. Transcript
at 1595-97. It does not include overhead or lost profit on the unpaid portion of the

work.
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130.

The City does not appear to dispute tfablia incurred these costs. Instead,
it says that Veolia is not entitled toighamount because it did not comply with
Sections 12.05 and 20.07 of the Service Agreement.

131.

Sections 12.05(G) and (H) require Veolia to submit certain documentation with
each payment requisition. kg Veolia did not submit sequisition at all because it
never reached the next pagm milestone. Accordinghections 12.05(G) and (H)
do not apply. Moreover, the purpose of tBats 12.05(G) and (H) is to ensure that
Veolia actually completed the work it seekdwpaid for. As noted above, the City
does not appear to dispute that Weactually completed the work.

132.

Section 20.07, which governs claims for additional compensation, does not
apply either. Veolia is seeking comgation originally contemplated under the
Rescope - not an increase in fees or other form of additional compensation.

Accordingly, Veolia may recover the sis it incurred to complete this work.
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2. Increased Operating Costs

a. January 2004 to Auqust 2005

133.
Veolia seekdo recover $2,408,94ih increased monthly operating costs it
allegedly incurred between January 208d August 2005. Veoliaotified the City
in its October 7, 2005 letterdhit was requesting a lump-sum recovery of three types
of costs: (1) $369,175 for centrifuge m@nance; (2) $1,111,045 for incinerator
repairs; and (3) $928,720 for dewaterimgl @mptying Digester 150 for repairs.

I Centrifuge Maintenance

134.

Veolia says that the condition of thamgters and the City’s delivery of off-
specification biosolids caused the cenigiés to break down more often than it
anticipated. It seeks a lump sum of $36%, to cover maintenance and repair costs.
The Court finds that Veolia is not entitlexthese costs under the Service Agreement.

135.

With respect to the grinders, the Cofimds that Veolia accepted the condition
of the equipment “as-is.” SectiorD8(B) of the Service Agreement provides:

The City makes no representation warranty with respect to the

Existing Facilities or the Sites. . [T]he contractor assumes the risk of

the adequacy and sufficiency oéttlesign of the Existing Facilities and

the existing, “as is” condition of the Existing Facilities as such design or
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condition may affect the ability ofhe Contractor to . . . meet its
maintenance, repair and replaceinanligations . . . upon the schedule
and for the compensation provided for herein.
City Ex. 485 § 5.04(B). Therefore, it may not recover the costs it incurred to repair
the centrifuges from damage caused by worn-out grinders.
136.

Further, Veolia may not recover mainéce costs related to the condition of
the grinders because it did not provide prapsice to the City. Veolia was required
to comply with the notice provisionststorth in Section 20.07 of the Service
Agreement for any claim for additional compensation. Section 20.07 provides:

No claim by the Contractor agairibe City for additional compensation

related to the Biosolids Management Services shall be valid unless a

notice of claim is filed with the Cityithin ten (10) dgs after occurrence

of the event upon which the claimbased, and, in addition, unless a

detailed written statement of tle&aim, accompanied by vouchers and

other supporting data, shall haveeln filed with the City by the

Contractor within thirty (30) dayafter the occurrence of said event.

City Ex. 485 § 20.07. Veolidid not comply with these requirements, and therefore
may not recover these costs.
137.

Veolia argues that Section 12.04(G), s&ction 20.07, applies. The Court

disagrees. Section 12.04(G) governs clamased on the City’s unreasonable delay,

suspension, or interruption of the capital improvement work. City Ex. 485 § 20.07.
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However, Veolia has nohsewn how the City’s delay ifunding capital work affected
the condition of the grinders. Accordingtile Court finds that Section 20.07 should
apply.

138.

With respect to the delivery of off-gpification biosolids, the evidence shows
that this was primarily an issue at So&iver and Intrenchnmt Creek, which are not
the focus of Veolia’$2,408,490 invoice. Sdeint Ex. 172 at 2 (invoice for problems
“particularly at RM Clayton (RMC) andtoy Creek (UC) WRCs"); Def.’s Ex. 649iii;
Transcriptat 1901-1902. The evidence shihasthe City delivered off-specification
biosolids to Veolia less than 2% of the é#irat RM Clayton and less than 5% of the
time at Utoy Creek. Def.’s EX649iii. Accordingly, the Gurt finds that Veolia has
not submitted sufficient evidence to show that off-specification biosolids caused the
additional operational costs claimey Veolia in Pay Request CO-1.

139.

Further, Veolia may not recover costssociated with the delivery of off-
specification biosolids because it did not provide proper notice. Section 6.09(C) of
the Service Agreement allows Veoliarecover damages where its receipt of off-
specification biosolids constitutes an “idmtrollable Circumstance.” City Ex. 485

8 6.09(C). Assuming that receipt of thesff-specification biosolids constitutes an
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Uncontrollable Circumstance, Article 18 oktlContract sets fdrtthe specific steps
Veolia must take to recover additidrmgerational costs. City Ex. 485 § 18.02.
140.

Mr. Bush testified that Maia never said that it had incurred any specific costs
due to off-specification biosolids until its @tter 7 letter. Transcript at 1902-04. Mr.
Bush also testified that Veolia nev&bmitted any documentation showing which
days it received off-specification biosolidshow exactly it responded to the receipt
of these biosolids._Id.

141.

Based on this evidence, the Court finds that Veolia did not comply with the
requirements of Section 6.09(&)d Article 18. Accordingl it may not recover these
costs.

il Incinerator Repair

142.

Veolia says that it paid $1,111,048tween Januai3004 and August 2005 to
maintain and repair the incinerators=l Clayton and Utoy Creek. The City said
during the Rescope process that three ofibwf incineratorsvere refurbished and
functional for long-term use. According Veolia, these incinerators were not

adequately refurbished and required frequent maintenand repair. The fourth
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incinerator was scheduled be refurbished under the Rescope agreement. The City
issued a stop work order on the fourth incinerator in April 2006.
143.

With respect to therfst three incineratorthie Court finds that Veolia accepted
the condition of the equipment “as-is.’céordingly, for the reasons addressed above,
Section 5.04(B) of the Service Agreemeéats recovery ofdditional maintenance
costs based on the condition of tlegedly refurbished incinerators.

144,

With respectto the fourth, unrefurbishedinerator, the Court finds that Veolia
did not submit adequate evidence to show if and to what extent the City’s April 2006
stop work ordegrffected its monthly operating costs. Instead, it provided a single
amount summarizing the alleged impact of all four incinerators on its monthly
operating costs. Without more, the Cazahnot calculate damages with reasonable
certainty. Therefore, Veolia ot entitled to recover these costs.

ii.  Digester 150 Roof

145,
Veolia seeks $928,720 for costs incurred dewatering and emptying Digester 150
in preparation for repairs. Veolia Exs. 550, 597, 675; Transcript at 1598-

1599. As set forth above dlCourt finds that Veoliaaused the Digester 150 lid to
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collapse. Accordingly, it may not recover these costs.
146.

Further, Veolia was required to compiyth the claim preedures set forth in
Section 20.07 of the Contract to any oidor additional compensation from the City.
The Court finds as a matter of fact that Veolia did not submit documents or testimony
sufficient to demonstrate that it compliedwSection 20.07 withespect to Veolia's
claim related to the digester allowance invoices.

b. Auqust 2005 to July 2006

147.

Veolia also seek$1,750,365n increased monthly operating costs it allegedly
incurred between August 2005 and July 208int Ex. 172. Veolia notified the City
in its October 7 letter that it was im@asing its fixed monthly operating fee going
forward to cover the increased costs docueem the letterVeolia invoiced these
costs on a monthly basis. The costs consist of: (1) $13,175 per month for centrifuge
maintenance; (2) $29,400 per month formarator repairs; (320,600 per month for
digester cleaning; and (4) $103,750 pemntih for operation anchaintenance labor,
supplies, and overhead. Joint Ex. 172.ol\éecannot identify any provision of the
Service Agreement or the Rescope Agreetmthat authorized it to unilaterally

increase its monthly operating fees.
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148.

Veolia did not submit enough evidencdradl to show if and how it actually
incurred these costs, and which, if aprgvision of the Service Agreement applies to
their recovery. Accordingly, it may not recover these costs.

I Other costs
149.

Veolia says that it should be pa#&h additional $10350 per month for
operation and maintenance labor, supplied,@verhead. Joint Ex. 172. The October
7 letter explains:

VWNA has experienced excess costsdadle and process biosolids for

the City to ensure compliance tie WRCs with their wastewater

effluent NPDES permits. This hbheen continuously achieved, despite

the many equipment pradrhs and O&M challengege have faced with

the existing biosolids facilities. Hower, the aggregate impacts of peak

biosolids pumping, non-specification biosolids, excessive grit and

inorganic solids loadings, delays in CMG approvals of existing
equipment to be refurthed has all contributed large economic losses

for VWNA. As such, we are requeyy financial relief of $103,750 per

month in fixed fee adjustment, effective September 2005 to make us

whole with respect to the advelisgpacts on our labor, subcontractors,

supplies (i.e. polymer), overhead and business margin.
Joint Ex. 172.
150.
Again, Veolia did not submit enough evidence with respect to this claim to

show if and how it actually incurred thesestsy and which, if any, provision of the
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Service Agreement applies to their recoveAccordingly, Veolia may not recover
these costs.

C. Digester Allowances From January to July 2006

151.
Veolia seeks $2,834,153 for costs incuriedelation to the collapse of the
digester lids at RM Clayton. Def.’s Exs. 550, 597, 675; Transcript at 1598-99.
152.
As set forth above, the Court findsathVeolia caused the digester lids to
collapse. Accordingly, it may not recover these costs.

d. Extended Capital Oversight and Management Costs

153.

Veolia also seeks $264,900 ($66,225 penth) for additional capital oversight
and management costs it incurredween September 2005 and December 2005.
Transcript at 1525-27; Joint Ex. 172; Def.’s Exs. 534, 679. These costs are a
continuation of Veolia’'s monthly oveead for mobilizing and maintaining
construction personnel and resources tah#oRescope work. Veolia continued to
maintain these resources after August 2005, when the Rescope work was supposed to
be finished, through December 2005, aftbich it demobilized these personnel and

resources on the assumptitbrat the City would notund additional capital work.
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Transcript at 1525-27, 1591-92.
154.

The Court finds that Veolia would not have incurred these additional months
of construction-related costs if thaty"had funded the Rescope capital work in
eighteen months as agreed. As noted abdeelia’s witnesse testified (and City
witnesses acknowledged, at least in prir@iphat a contractor’s bid price assumes
completion on the specified schedule arat thwill tend to incur additional overhead
costs if the work is delayed. Transcript at 437-38, 1771-72.

155.

Accordingly, Veolia is entitled to bmade whole for the City’s delay pursuant
to Section 12.04(G) of the Service g&gment, which provides that “an equitable
adjustment shall be made for any increaghe Contractor’s costs of performance .
.. hecessarily caused by [an] unreasonalsipession, delay or interruption [of capital
work by the City].” City Ex. 485 § 12.04(G).

3. Letter of Credit

156.
Finally, Veolia seeks the return of $25,304 in funds seized by the City under
a Letter of Credit after it terminated M&o The City acknowledges that it is holding

these funds only as an offset againstdamages that it anticipated proving at trial.
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SeeCity Ex. 563 (showing line ita for Letter of Credit offsgt Therefore, Veolia is
entitled to the return of these funds.

I1l. Conclusions of Law

A. The Breach of Contract Claims

The City is entitled to prevail on its breaghcontract claim for the collapse of
the digester lids. Allowing the lids to cqblse was a violation of Veolia’s obligation
under Sections 7.01 and 7.08 of the SEnAgreement to exercise due diligence to
maintain the facilities in good working ordmnd to prevent the loss or destruction of
the facilities. | am not persuaded by Veoliateempt to shift the blame entirely to the
City. Veolia knew that the digesters wéu# and should have known that sludge was
filling the attics. Certainly after the cofiae of the Digester 150 lid, Veolia knew the
probable consequences of overfilling the digesters.

Veolia is entitled to prevail on its breaghcontract claim for the City’s failure
to pay undisputed maintenance and opegdees and capital improvements approved
and accepted by the City under the Rescopedygent. | find that the City failed to
show by a preponderance oéthvidence that Veolia breaahthe Service Agreement
by: (1) its operational perfmance; (2) NPDES discharge permit compliance; (3)
general maintenance of the WRCs; @) operation and maintenance of the

incinerators.
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B. The City’s Negligence Claim

The City also seeks to recover on gligence theory. Aolaintiff in a breach
of contract case has a negligence clainty where, in addition to breaching the
contract, the defendant also breaches an independent duty imposed by law. E&M

Construction Co., Inc. v. Boll15 Ga. App. 127 (1967). Under Georgia law, a

contractor has an independent duty “tmnhegligently and wangfully injure and
damage the propertf another.”_Idat 128. The City says that Veolia breached this
duty by negligently causing the digesterslitb collapse. This may be the case.
However, the City has not shown that iergtitled to any damages for its negligence
claim above those already awarded for its bredcontract claim. As to the general
operation of the WRCs, the City failedpgcesent evidence of the standard of care.

C. The City’s Bailment Claim

The City also seeks to recover obalment theory. Under Georgia law, a
bailee is required to “exercise care and dihge to protect the thing bailed and to keep
it safe.” O.C.G.A. § 44-12-43. The City sahsit Veolia was a bailee of the WRC
equipment and facilities. The Court disags. To create a baémt, the bailee must
have “independent and exsive” possession of the bailed property. Buckley v.

Colorado Min. Co., In¢163 Ga. App. 431, 432 (1982)ere, the Agreement between

the parties clearly provides:
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The parties agree that the City alwahsll have immediat&ccess to the
Biosolids Management Facilities, amol[Veolia] rule or procedure shall
impede, impair odelay such access.
Agreement § 5.03(E). Because the Citgwatitled to immediate access to the WRC
facilities at any time, Veolia possession was neither ipgadent nor exclusive, and
the City may not recover on a bailment theory.
In addition, a bailment arises from thailor’'s transfer of custody of personal
property, not real propertyp the bailee. Most, if not all, of the facilities and
equipment at issue are structures and fixttoesal property that could not give rise

to a bailment. Accordingly, the City’s frment claim fails for this reason as well.

D. The As-Is Provision

Under Georgia law, it is well-settledah*as-is” provisions are enforceable

and constitute a waiver of anpds claim for damages. Séahoe-Vinings v. Vinings

Partners205 Ga. App. 829 (1992). Here, Vedalissumed the risk of “the existing,
‘as is’ condition of the Existing Facilities.City Ex. 485 § 5.04(B). There being no
evidence that the City and Veolia mutuallgreed to vary or amend the “as is”
provision from the Contract, the Court cordis as a matter of law that the “as is”
provision remains enforceable.

E. Claims Provisions

Under Georgia law, provisions requiring ro&of claims as a condition of later
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maintaining such a claimre also enforceable. SBélar Dev., Inc. v. Fuqua Constr.

Co,, 284 Ga. App. 858, 860 (2007) (“Whereamtract contains provisions requiring
written notice of a claim for leach, the failure to give notice as required or to show
a waiver by the party entitled to notice isindependent bar to the maintenance of a
successful cause of action on the contract.”).

There being no evidence produced at that the City and Veolia mutually
agreed to alter the disputes and claims provisions in the Contract or that the City
waived those provisions, the Court concleides a matter of law that Veolia was
required to give notice of all claims in accordance with Articles 12, 18, and 20 of the
Contract.

F. Damages

Under Georgia law, the plaintiff mustirnish the factfinder with enough
evidence to allow him to callate damages with reasonable certainty. Hospital

Authority of Charlton County v. Bryant57 Ga. App. 330, 331 (1981). The amount

of damages “cannot be left to spktion, conjecture and guesswork.”  1dVith
respect to the amounts awarded herein, ghrties’ damages are calculated with

reasonable certainty based upon the @vig produced at the trial. Sdmesville

Bank v. Pony Express Courier Cqrf68 F.2d 1532 (#1Cir. 1989). Neither party

explained their claims for prejudgment intrevith sufficient clarity to determine
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these claims with reasonable certainty.

G. Contract Language

If the language of the Service Agreermisrunambiguous, the Court must apply

it as written. _Hunsinger v. Lockheed Corp92 Ga. App. 781 (1989); St. Charles

Foods, Inc. v. America’s Favorite Chicken Ct08 F.3d 815, 819 (11th Cir. 1999).

As addressed in Section 1I(F)(4), thguidated-damages provision addressing
“decanted or supernatant streams” is ungodwus. Accordingly, the Court declines
to extend it to circumstances not involving decanted or supernatant streams.

H. Mutual Mistake

Under Georgia law, contracbased upon a mutual mistake cannot be enforced.
O.C.G.A. § 13-5-4. Ra&er, “[iln all cases where the form of the conveyance or
instrument is, by mutual mistake, contraoythe intention of the parties in their
contract, equity will interferto make it conform theretoHall v. Hall, 303 Ga. App.

434, 436 n.2 (2010). A mmie relievable in equity “is some unintentional act,
omission, or error arising from ignorance, surprise, imposition, or misplaced
confidence.”_Id. Parties to a contract need math admit that a mistake was made
in order for the Court tbnd a mutual mistakeld. As addressed in Sections II(F)(3)
and 11(G)(1)(c), the Court finds that the pas made a mutual mistake in specifying

.7 dT as the guaranteed utility usage r&ecordingly, the City may not recover for

T:\ORDERS\06\Veolia Water\fof&coltwt.wpd -65-



natural gas billed to Veolia based on this rate.

l. Voluntary Payment Doctrine

Under Georgia law, a party who volunbtampays a claim where all facts are
known may not recover the payment unlesgas made as the result of fraud or the

duress of immediate foreclosure. GBCA. § 13-1-13; Pew v. One Buckhead Loop

Condominium Ass'1805 Ga. App. 456, 460-61 (2010).H8 party seeking to recover

payment bears the burden of showingtttine voluntary payment doctrine does not
apply.” Id.at 461. As addressed in Seas II(F)(7) and 11(G)(1)(c), the Court finds
that the City made voluntary paymentben it paid the invoiced rate for sludge
dewatering associated with Digester 158t Clayton and when it paid Veolia for
natural gas savings based the 7.0 dT guarantee usage rate. Accordingly, the
voluntary payment doctrine precludes the City from recovering these amounts.

V. Summary of Damages

In summary, the City proved beyond &ponderance of the evidence that it is

entitled to the following damages:

Type of Damages Amount Awarded
Repair of Digester 150 $593,430.73
Repair of Digester 250 $518,443.64
D150 Sludge Dewatering Overcharge $0.00
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RM Clayton Polymer System $0.00

Headhouse Roof $0.00
Odor Control Chemicals $40,000
Synagro Belt Presses at RM Claytgn  $9,032,469.16

Variport at South River $0.00

Synagro Belt Press at South River $0.00
Double Billing of Centrate at RM | $0.00

Clayton

Miscalculation of Gas Usage $0.00
Salvage Equipment $0.00
TOTAL $10,184,343.53

Veolia proved by a preponderance of the evidence that it is entitled to the

following damages:

Type of Damages Amount Awarded
Undisputed Invoices $1,642,810.52
Interest $115,114
Cost Recovery Deductions $459,723.90
Natural Gas Deductions $1,536,972.98
Headhouse Roof Work $126,625.02
Utoy Creek Flood Damage Work $59,623
Stranded Work $1,505,907
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Increased monthly operating costs | $0.00
(8/05 - 7/06

Increased monthly operating costs | $0.00
(1/04-8/05)

Digester Allowances $0.00

Extended Capital Oversight and $264,900
Management Costs

Letter of Credit $9,525,304
TOTAL $15,192,788.52

Veolia is entitled to a net recovery $ million. 1 find that the City has not
proven that Veolia acted lmad faith or was stubbornigigious. Because the City is
not entitled to recover anythinigs contractual claim forteorney fees and costs must
fail.

V. Conclusion

For the reasons addressed above, the @Glerkected to enter judgment in favor

of Veolia in the amount of $5,008,444.99.

SO ORDERED, this 3 day of June, 2011.

/s/IThomas W. Thrash
THOMAS W. THRASH, JR.
United States District Judge
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