IN THE UNITED STATES DISTRICT COURT FI'{;EEE)NCCH‘SEEERS

FOR TEE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

ULTRASOUND IMAGING CORPORATION
and LARRY ZAGLIN,

: Aﬂzt-
_jgaﬁicmw

Plaintiffs, I . S
§CIVIL ACTION NO. 1:06-CV-2778

V.
HYATT CORPORATION,

Defendant.

ORDER AND OPINION

This case is présently before the Court on defendant’s Motion
for Summary Judgment [90]. The Court has reviewed thg record and the
arguments of thé parties and, for the reasons set out below,
concludes that defendant’s Motion for Summary Judgment [901.sﬂould be
GRANTED in part énd DENIED in part.

BACKGﬁOUND

Plaintiff Ultrasound Imaging Corporation (“Ultrasound,Imagiﬁg”)
sells wultrasound imaging equipment, and plaintiff Larry Zaglin
(“Zaglin”} is the president of UltrasoundvﬁImaging. Ultrasound
Imagiﬁg and Zaglin (collectively “plaintiffs”) filed a complaint

against Hyatt -Corporation (“Hyatt”) and HMC HT, LLC in Gwinnett
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County Superiocr Court, which was reﬁoved to this Court.! {See
“Compl.,” attached as Ex. B to Notice of Removal [1].) During the:
relevant time. periocd, Hyatt managed the Grand Hyatt Atlanta
(“Hétel”), located at 3300 Peachtree Road, Atlanta, Georgia. _(Compi.
at 99 4, 5.) Plaintiffs seek démages for défehdant’s failure to
hoﬁor plaintiffs’ reservation for a room in the Hotel for three
nights in May 2003. (Id. at 99 6, 22.)

On or before March 28, 2003, Zaglin contacted the Hotel to
inquire about renting a meeting space on May 1-4, 2003 to hold é
workshop and demonstrate Ultrasound Imaging’s products during an
American Society of Breast Surgeons (ASBS) conference that was taking
place at that time. (Id. at 9 6; Am. Compl. ([20] at 9 2.}
Plaintiffé were not members or recommended vendors of the ASBS.
Indeed, plaintiffs are considered to be competitoré of the ASBS;S
recommended vendors and had previously been denied a spot af the
conference.? (Am. Compl. [20] at € 2; Mot. for Summ. J. f90] at 3.)

A Hotel employee told Zaglin that all its conference énd,meeting
rooms were booked, but the Hotel gave him the thion to rent_Suite

2106 at a discounted rate of $600 per night. {See Compl. at 99 6-7.)

Plaintiffs have voluntarily dismissed, without prejudice, all
claims against HMC HT, LLC. (See Notice of Voluntary Dismissal [4]).

1

2 plaintiffs also note that their prices are significantly less,

usually fifty to seventy-six percent less, than major competitors,
implying its reduced prices are a reason the ASBS did not want them
there.  {(County Court Compl. at 9 11.)

2
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The Hotel stated that it would: (1} remove furniture that would
inhibit traffic in and out of Suite 2106; (2) provide catering fOr.
the suité; and’ (3} produce and erect signs to be displayed in the
Hotel lobby and other areas that would notify visitors of the details
and location of plaintiffs’ workshop. (Id. at 9 7.)

To hold the room, Zaglin gave the Hotel his Visa credit card
number and agreed that if he did not show up by 4:00 p.m. on thé day
of his scheduled arrival, his credit card would be charged a dﬁe—
night penalty. (Id. at 99 8, 9.) The Hotel faxed a confirmation to
Zaglin on March 28, 2003. (Id. at Ex. 1.) This confirmétion {the
“First Contract”) states that Suite 2106 was reserved in the name of
“Lawrence Zaglin” for three nights, beginning on May 1, 2003, at the
rate of $600;OO a night. (Id;) |

After reserving the room, plaintiffs prepared énd forwarded a
mass fax to the offices of approximately 30,000 physiciaﬁs écross the
country that provided the details of plaintiffs’ workshop. (Compl.
at 9 10.) Plaiﬁtiffs also entered into contracts with various
individuals, including a breast surgeon whom plaintiffs hired to make
presentations during the eﬁént and a catering service that plaintiffs
hired to provide food and beverages for guests of the presentationf
.(Id! at 99 11-12.) Plaintiffs prepared three large signs to be-
displayed in the Hotel. (Id. at 1 13.) The Hotel approved £he signs

and promised to place them in specified locations in the Hotel.
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(Id.)
Cn May 1, 2003, when'Zaglin arrived at the Hotel to check in,

the Hotel informed him that another guest was occupying Suite 2106

and that the guest refused to leave. (Id. at 9 14.) This guest was
Dr. Richard Fine, then president of the ASBS. {Am. Compl. [20] at T
5.) He initially had rented the room for only two nights, April 29

to May 1, 2003, but he extended his stay in Suite 2106 just prior to
the arrival of Zaglin. (Id.; Pls.’ Resp. to.Def.’s Statement of
Facts [97] at 9 42.) Plaintiffs state that Zaglin overheard the
Hotel general manager state, “[The ASBS doesn’t] like [Zagiin], they
don’t want him.” (Am. Compl. [20] at q 7.) A Hotel empléyee also
wrote on Dr. Fine’s.reservation: “Mr. Fine must have this lux suite
do not move [sic].” (Pls.’ Resp. to Def.’s Statement of Facts [97]
at 9 44.) Plaintiffs suggest that Dr. Fine rented the suite to
prevent Zaglin £from being able to sell his products at the
conference. (Am. Compl. [20] at 1 12.)

The Hotel informed Zaglin that it did not have :any other
available suites or meeting rooms for plaintiffs.? (Id. at 91 7.)
Zaglin thfeatened to fake.immediate legal action in the form of a

restraining order to force the Hotel to make Suite 2106 available to

plaintiffs. (Id. at 9 14.) On the next morning, May 2, after

* Plaintiffs state that another suite was available that could

have been used. (Pls.’ Resp. to Def.’s Statement of Facts (971 at 4
8.)




extensive cdnversations with Hotel management, plaintiffs agreed not
to-take legal action only if the Hotel would: (1) arrange and pay for
a room at a neérby Embassy Sultes on Peachtree Road and (2).méihtain
and display the three advertising signs in the designatéd’éreas of
the Hotel'(the “"Second Contract”). (Id.) Tom Boss( the Hetel
general manager, told Zaglin, “I will make sure the signs are up.”
{Am. Compl. [20] at 1 8.)

Because no one was attending Ultrasound Imaging’s workshop at
Embassy Suites on the afternocon of May 2, Zaglin returned ﬁo the
Hotel and found that the signs had been taken down. (Id. at 9 9;)
Boss told him, “We are having prcblems with the breast surgeons.
Don’t worry, we’ll take the heat and make sure your signs are
displayed.” {(Id.) .The signs that had been téken down were Dbeing
stored in a private hallway that was only accessible to Hotel
employeés via a code.® (Pls.’ Resp. to Def.’s Statement of Facts [97]
at 99 14-ie6.)

.After Boss told Zaglin the signs would be put back*up, Zaglin
returned to the Hotel later that afterncon and found the signs were
still not displayed. (Am.‘Compl. [20] at ¥ 10.) Hotel security told

him that Dr. Fine had made a complaint to the police and had asked

! At another point during the day, a Hotel security employee

told Zaglin, “The signs was [sic] coming down,” after which the signs
were taken down and stored in the security office. (Pls.’” Resp. to
Def.’s Statement of Facts [97] at 1 15.) '

5
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Boss to keep Zaglin out of the Hotel. Boss told Zaglin not to return
to the. Hotel for a year, or he would be charged with criminal
trespass. (Id.,) Plaintiffs state that the Hotel’s purpcse in takiﬁg
down the signs was to “appease” Dr. Fine and the cther doctors
providing the Hotel with their business. (Id. at 9 12.) Ultimately,
only five breast surgecns attended Ultrasound Imaging’s presentation,
and Ultrasound Imaging made only one sale.” {County Court Compl. at
I 39; Opp’'n to Mot. for Summ. J. [93] at 3.)

Plaintiffs claimed that defendant’s acts and omissicns give rise
to: (1) breach of contract with regard to the First Contract and the
Second Contract; (2) promissory estoppel with regard to the First
Contract; (3) tortious interference with business relations; and (4)
fraud with regard to the Second Contract. (Compl. at ﬁﬁ 18-19, 21.)

On November 22, 2006, defendant filed a Motion to Dismiss [2]. On

' August 13, 2007, the Court dismissed the tortious interference claim,

but it denied the Motion to Dismiss [2] as to the other claeims, and
directed plaintiff to amend its fraud claim. (See Aug. 13, 2007
Order [18] at 21, 24-25.) On January 8, 2009, defendant filed a
Motion for Summary Judgmeht [90], which is now pending before the

Court.

> Plaintiff avers that, in comparable shows, he had made five
to ten sales. {Pls.” Resp. to Def.’s Statement of Facts [97] at 1
32.)




DISCUSSION

I. Stanaard for Summary Judgment

Sﬁmmary judgment is appropriate “if the pleadings, the discovery
and disclosure materials on file, and any affidavits show that there
is no genuine issue as to any material fact and that the movant is
entitled to a judgment as a matter of law.” FeEDp. R. Civ. P. 56(c). ‘A
fact’s materiality is determined by the controlling substantive law.
Anderscon v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). An issue
is genuine when the evidence is such that a reascnable jury could
return a verdict for the nonmovant. Id.

Summary Jjudgment is not properly viewed as a device that the
trial court may, in its discretion, implement in lieu of a trial on
the merits. Instead, Rule 56 mandates the entry of éummary Jjudgment
against a party who fails to make a showing sufficient to establish
the existence of every element essential to that party;s case on
which that party will bear the burden of proof at triai, Celotex
Corp. v. Catrett, 477 U.S._317, 322 (1986); FED. R. CIv. P. 56(c). ' In
such a situation, there can be “no genuine issue as to any material
fact,” as "“a complete failure of proof concerning an essential
element of the nonmoving party’s case necessarily renders all other
‘facts immaterial.” Id., 477 U.S. at 323 (quoting FEp. R. Civ. P.

56(c)) {internal quotation marks omitted).
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The movant bears the initial responsibility of asserting_the
basis for.his motion. Id. at 323. However, thé mdvant is not
required to neéate his opponeﬁt’s claim. The moﬁant may discharge
his burden by merely "‘'showing’—--that is, pointing out to the
district court--that the:e_is an absence of evidence to éupport the
nﬁnmbving party’s‘case.” Id. at 325. After the movant has carried
his burden, the nonmoﬁing party is then required to “go beyond the
pleadings” and ?resent competent evidence designating “‘spedific
facts showing that.there is a genuine issue for trial.’” Id. at 324
(quoting FED. R. Crv. P. 56{e)). While the court is to view all
evidence and factual inferences in a light most favorable to the
nonmoving party, Samples v. City of Atlanta, 846 F.2d 1328, 1330
(11th Cir. 1988}, “the mere existence of some alleged factual dispute
between'the parﬁies will not defeat an otherwise prﬁperly supported
motion for summary judgment; the reguirement is that there be. no
genuine issue of material fact.” Anderson, 477 U.S. at 247—48.

II. Plaintiffs’ Breach of Contract Claim As to the Firsé Contract

As noted, the “First Contract” refers to defendant’s agreement
to rent Suite 2106 of the Hyatt Hotel to plaintiffs on May 1-4, 2003
for $600 per night. Upon the defendant’s failwure to honor this first\
agreement, on May 2, it agreed to arrange and pay for é room at a
ﬁearby Embassy Suites and to display, in the designated areas of the

Hyatt, three advertising signs directing interested attendees to
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pléintiffs’ new location. This seéond agreement constitutes the
“Second Contract.” Pléintiffs allege that défendant breached boﬁh
contracts. Thé Court first addresses defendant’s challenge to
plaintiff Zaglin's standing, .which challenge applies to bqth
contracts, and then proceeds to.address the other issues peftaining_
to defendant’s challenge of the First Contract.
A. Standing

As noted, Zéglin’s name is the only name- on the Hotel
Confirmation. {Compl. at Ex, 1.} Defendant asserts that Zaglin_does
not have standing to sue, however, because Zaglin inteﬁded to
contract with Hyatt only in his representative capacity and ié
therefore not a pafty to either contraét.6 (See Mot. forISumm. J.
[30] at 11.) Defendant therefore seeks sumﬁary judgﬁent with regard
fo Zaglin’s'élaim on this First Contract.

Interéstingly, this argument is directly contrary to the
argument defendant propounded, and this Court rejected, éarlier in
this case, when defendant contended that Ultrasound Imaéing had no

standing to assert a contract claim because the Hotel Confirmation

¢ Defendant bases much of this argument on the fact that, iﬁ his

deposition testimony, Zaglin indicated his uncertainty as to whether-
he should be deemed a party to the First Contract. {See Mot. for
Summ. J. [90] at 5.) However, Zaglin, who is not an attorney, also
testified that he was unsure of the legal effect of his actions in
making the reservation, so his testimony on this subject cannot be
dispositive. {See Pls.’ Resp. to Def.’s Statement of Facts [97] at
q 20.)
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idenﬁified, only Zaglin, not . Ultrasound Imaging.’ Th rejecfiﬁg
defendant’s a;gument, the Court indicated that Zaglin could have made
the reservation on behalf of both himself and Ultrasognd Imaging, aﬁd

 concluded, preliminarily, that both had standing. (See Aug. 13, 2007
Order [18] at 5 n.3.)

Becauée of the Court’'s previous'ruling, defendant appears to
have switched targeté for 1its standingrchallenge in the.prESent
summary Judgment motion. Indeed, until this Motion for Summary
Judgment [90], Hyaft had denied that Ultrasound made a.reservation
and had. admitted ﬁhét Zaglin did make a reservation. (See Pis.'
.Resp; to Def.’s Statement of Facts [87] at 1 46;) Furthér,.Zaglin
has offered to dismiss his individual claims if defendant wculd
concede that the reservation agreement is attributable to Ultrasound;
defendant would not do so. (See Opp'n to Mot. for Sﬁmm. J. [93] at
.8.) In short, defendant appears to want to eliminate one_plaintiff
at the summary judgment stage so that, at trial, defendant.will'then'
.be free to argue that the remaining plaintiff also lacks standing.

Defendant has not offered any legal discussion concerning the
requirements for standing: Instead, it relies sclely on Zaglin’s
testimony regarding his own belief as to whom the party to'the

contract might have been. The conjecture of a layman such as Zaglin,

! Defendant even notes in its Motion for Summary Judgment that

Ultrasound Imaging’s name is not on the reservation. (Mot. for Summ.
J. [90] at 19.) :

10
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however, does not help the Coﬁrt a whit in trying to decidé ca
question that is largely a legal one. Suffice it to say that between
Zaglin and Ultfasound, at least one of these two was a.ﬁértylto.the
coﬁtract and has standing to sue. Further, only one recovery_will.be
éwarded for any particular claim, no matter the number of plaintiffs
attached to that claim. The Court will sort out which plaintifﬁ’s
name shall go on the verdict form, hopefully with the cooperation cf
defendant; by the time the case is preSénted to the jury.

Therefore, fhe Court DENIES defendant’s motion for summary
judgment against plaintiff Zaglin based on Zaglin’s alleged lack of
sfanding.

B. The First Contract Is Enforceable.

Defendant does not dispute that the First Contract, the Hotel
confirmation, fulfills the general elements.of contﬁact formation,
which requires an offer, an acceptaﬁce, and cdnsideration, See Ga.

 CobE AWN. § 13-3-1 (“To constitute a valid contract, thefe mﬁst be
partiés able to contract, a consideration moving to the coﬁtfact, the
assent of the parties to the terms of the contract, and a subject
matter upon which the contract can operate”)}. Defendant offered to
rent Suite 2106 for. three nights; Zaglin aceepted the offer;.andh
adequate consideration existed in the form of the credit'carq number,
brovided by Zaglin, that would be charged a one-night penalty'ﬁpon‘a

failure to check in on the date of his scheduled arrival.
11
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Insteéd, defendant relies on GA. COoDE ANN. § 43-21-3.2 in arguing
that plaintiffs’ registration did not create an enforceable contract.
Section 43-21-3.2 provides that an innkeeper and guest create a
contract when there is: (1) a written statement prominently setting
forth in bold type the time period during which a guest may occupy an
assigned room, which statement (2) is separately signed or initialed
by'the guest.® Defendant states that this statute provides the
exclusive méthod for forming a contract for a hotel room for a
specific time and, because plaintiffs did not initial the statement
and because the time period was not written in bold type, there was
no contract. (Mot. for Summ. J. [90] at 20-21.)

The Court previously rejected this argument when it considered

defendant’s Motion to Dismiss [2], and defendant even acknowledges-

that this argument was previously rejected. (See Mot. for Summ. J.

[20] at 20 n.8.) In rejecting the argument, the Court wrote that

“[wlhile [Ga. CopE ANN.] § 43-21-3.2 specifies one method fér forming

a binding contract for a hotel room, nothing in the text or in any
case law suggests that [GA. CobE ANN.] § 43-21-3.2 provides the

exclusive method for forming an agreement to rent a hotel room at a

® The statute provides: “A written statement prominently setting

‘forth in bold type the time period during which a guest may occupy an

assigned room, when separately signed or initialed by the guest, is
a valid nonassignable contract.” Ga. CopeE ANN. § 43-21-3.2.

12




specified time.” (Aug. 8, 2007 Order [18] at 7.)°

Defendant argues that the Court should revisit this issue based

on the “extensive record developed during discovery.” (Mot. for
Summ. J. [20] at 20 n.8.) Yet, because this argument is purely a
legal one, the factual record is completely irrelevant. Further,

defendant never explains in what way the factual record supports its
argument. As it ruled before, the Court again rejects this argument
and coﬁcludes that the First Contract between the parties is
‘enforceable.

Defendant also revisits another losing argument when it argues
that any proﬁise to reserve a room for Zaglin was unenforceable as
such a promise would have required defendant to violate the law.
This argument relies on a Georgia statute that prohibits a hotel from
evicting a paying guest without providing notice equél to the pericd
of time of océupancy for which the guest has paid. See Ga. CobpE ANN.
s 43—21—3;l(a) (“[wlhenever the keeper of a hoteli . . . wishes to
terminate the occupancy of a guest for reasons other than those
'describgd in subsection (b) of this Code section, the keeper shall
give notice of such intenfion to the guest.”)

As £he Court wrote in its August 13, 2007 Order [18]; fhis

argument fails because (1) defendant could have provided notice and

° The entire analysis is found at pages 5-11 of the August 13,

2007 Order [18].

13
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(2} the statute only applies if the termination of the occupancy is
not “for cause.” Here,'the “termination” of Dr. Fine from the suite
would have beeﬁ “for cause” because Zaglin had a reservation. {See
Aug. 13, 2008 Order [18] at 14-15.) 1In fact, GaA. Cobe ANN. § 43-21-
-3.1{b) lists one “for cauée" reason as “failure to have or maintain
reservations.” Clearly, Dr. Fine did not have a reservation for the
suite on the night in question, as Zaglin was the reserved guest.

Therefore, once again, the defendant has wasted the Court’s time
by repeating an argument that has previously been rejected and has no
chance of success. For all the above reasons, the Court DENIES
defendant’s Motion for Summary Judgment [90] based on the ground that
the First Contract was unenforceable.

C. Defendant’s Accord and Satisfaction Defense Fails

Defendant argues that the First Contract betwéen the parties
was replaced with the Second Contract and that therefore the doctrine
of accord and satisfaction applies to nullify and void-the First
Contract. (See Mot. for Summ. J. [90] at 17.)

An . accord and satisfaction, or novation, “is in itself ra
contract and must have all the elements of a de novo contract.”
Britt/Paulk Ins. Agency, Inc. v. Vandroff Ins.- Agency, Inc., 952 F.
Supp. ‘1575, 1580 (N.D. Ga. 1996) (citations omitted). To prove “a
ﬁalid accord and satisfaction or novation,” a party must show: “ (1)

a previous valid obligation; (2} the agreement of all the parties to

14

AD 724
(Rev.8/82)




the new contract; (3) a'mutual intention by the parties to substitute
the new contract for the old one; and (4) a valid new contract.”
Munson v. Strafegis ésset Valuation and Mgmt., Inc., 363 F. Supp. 2d
1377, 1381 (N.D. Ga. 2005) (citation omitted). If any one of these
elements is lacking, there is no accord and satisfaction. Mil-Spec
Indus. Corp. v. Pyrotechnic Specialties, Inc., 262 Ga. App. 582, 585
(2003) .

Defendant cannot prove the third element: “a mutual intention by
the parties to substitute the new contract for the old one.” Munson,
363 F. Supp.. 2d at 1381. The parties entered into the Second
Contract in order to aﬁoid litigation on plaintiffs’ threat to seek
a restraining ordér in state court to force defendant to provide
Suite 2106 to plaintiffs. (See Opp’n to Mot. for summ. J. [93] at
15.) Defendant_provides ne evidence that the plaintiffs intended the
Second Contract to substitute the First Contract.

-Further, the First Contract had already been breached by the

time of-the.entry'of the Second Contract, and plaintiffs never waived

their Claims for damages resulting from that breach. Defendant has
produced no evidence_that.the Second Contract was intended to be a
settlement of the breach of the First Contract. Cral settleﬁent_
agreements can be “eanrceable if their existénce is established
without diSputg, but where the very existence of the agreement is

disputed, it may only be established by a writing.” See Walker v.

15
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Lewis, 267 Ga. App. 831, 831 (2004).. Here, there is clearly a
dispute that plaintiffs intended for the Second Contract to
constitute a seftlement for defendant’s breach of the First Contract.

In short, accord and satisfaction is an affirmative defanse for
which defendant bears the burden of proof. See Int’l Stamp Art, Iﬁé.
v. U.S5. Postal Serv., 456 F.3d 1270, 1274 (1lth Cir. 20086).
Defendant has offered only conclusory allegations and provided no
evidence to support this burden cof proof. Therefore, defendant’s
Motion for Summary Judgment [90] based on this affirmative defense is

DENIED.

D. Damages
1. Lost Profits
Defendant spends much of its Motion for Summary Judgment [90]
arguing that plaintiffs have no provable damages!® aﬁd that summary
judgment should therefore be granted. (See} e.g., Mot. for Summ. J.
0] at 1-2, 5-11, 18-19.) Specifically, defendant contendé, at great
length, that plaintiffs have not elicited sufficient e%idence to

allow a claim for lost profits to go forward. From- that premise,

10 pefendant also argues that plaintiffs should have mitigated-
their damages by simply moving to an offered guest room at the Hotel
because “size [was] the only difference between the rooms.” {See
Mot. for Summ. J. [90] at 23 n.10.) This argument is not persuasive,
as size 1s the relevant consideration in this analysis; for
plaintiffs to display their products, they had to have an
appropriately sized room.

16
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defendant contends that plaintiffs cannot proceed on their breach of

~contract claims.

Defendant’s argument, howevef, is very misleading, as deféndant.
persisfs in ignoring two important facts. First, one does not ha§e
to prove damages to prevail on a contract claim under Géorgia.law__
and, even if one did have to prove damages, plaintiffs.have not.oniy
alleged lost profits, but have also sought actual damages and nominal
damages. As to thé law governing contract claims, in every bfeach of
contract case, the plaintiff has a right to damages. Ga. CopE AwN. §
13-6-6.1 The potential recovery of nominal damages is sufficient to
pfeclude summary judgmeﬁt. Poe v. Sears, Roebuck & Co., 1 F. Supp.
2d 1472, 1477 (N.D. Ga. 1998), citing Bishqp v. Int’”l Paper Co., if4
Ga. App. 863, 864 (1985) (In a claim for breach of a settlement
agreement, “a plaintiff’s right to recover nominal damages depends
only.uﬁon whether the defendant’s liability [has] been establishéd.”)
(internal guotation marks and emphasis omitted;) |

_ Second, déféndant continues to ignore the fact that plaintiffs
seek more than $6,600 in actual damages, in addition to lost profits
and nominal damages. .(Motl for Summ. J. [90] at 9.) Against this

legal and factual backdrop, defendant has cited only two cases,

L ™in every case of breach of contract the injured party has

a right to damages, but if there has been actual damage, the injured
party may recover nominal damages sufficient to cover the costs of

bringing the action.” Ga. CobpE ANN. § 13-6-6.

17
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neither of which pertéin to a contract claim or to the question
whéther nominal.damages are sufficient, by themselves, to allow.such
a claim to go forward. (See Def.’s Reply in Supp. df Mot. for Sﬁmm.
J. [100] at 5 n.4.)

| As to the merits of a claim for lost profits, the Court cannot
ascertain, from the confusing descriptions of the evidénce made by
the parties, whether plaintiffs have adduced sufficient evidence to
allow-this claim to proceed. Should defendant wish to prevent'a lést
profits c¢laim from going to the jufy, it should'file a pretrial

motion in limine to that effect. Any such motion, or'responsé, will

need to lay out, more clearly than does the present briefing,'thé

standards for succeeding on such a claim and the evidence in support

of the. c¢laim.

2, Foreseeability of Damages

Défendant has argued that the damages here were not fdfeSeeable.
{(Mot. for Summ. J. [90] .at 18.) ElaintiffS'do not diépute that
damages must be foreseeable to be recovered, but they contend.that
damages were foreseeable in this case. The Court agrees.

Defendéﬁt argues- that it could not have foreseen that Ultraséund¥
Imaging would have lost profits on lost sales of equipmept, upon
éancellation of_the reservation for the suite, because Ultrasound’s

name was ncoct on the First Contract. (See Mot. for Summ. J, [90] at

18




19.) This assertion is‘centradicted by the evidence, which the Court
must - take in. the 1light most favorable +to the plaintiffs.
Specifieally, Zaglih met with Hotel employees in Januéry 2003 to look
at suites and specifically discussed hew he intended to.use'Suife
2106. (See Pls.’ Resp. to Def.’s Statement of Facts [97]-étﬁﬂ 47 .)
He.also met with Hotel employees in April 2003 to &iseuss ceterihg
and use of signs that specifically said, “We.sell.” (Id. at 9 48.).
~Accordingly, defendant has not demonstrated, es a mafter of law,
that defendant was unable to foresee that pleintiffs would lose
pfofits sheuld the defendant breach its agreement and deprive the
"plaintiff of the suite that it had contracted to proyide. Therefore,

defendant’s motion for summary judgment on this issue is also DENIED.

IIi. Breach of Contract Claim as to Second Contract

A, The Second Contract Was Enforceable.

The Second Contract arose after defendant’s refusal te give the
plaintiffs the agreed-upon suite and represents the agreeﬁent’of the
defendant: (1} to provide plaintiffs a room et Embassy Suites and (2)
to display signs at the Hyatt directing potential customers to the
Embassy Suites site. - Defendent made these proémises in exchanqe for _
plaintiffs’ agreement not to file an immediate lawsuit.seeking to
enjoin. defehdant from refusing to comply with its contractual

obligations.

19
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Defepdant argues that this Second Contract lacks consideratiéh
and thus does nét constitute a valid contract. See Ga. ComaAﬁN. § 13-
3—1.. Plaintiffs respond that the_consideration they provided was
.their forbearance from seeking an injunction to evict Dr. Fine from
the suite that had been promised to plaintiffs.!? (Opp’n to Mot. for
Summ. J. [93] at 19.f Forbearance to prosecute a legal claim has
widely .been. found to be sufficient consideration to support a
tontract. Jenkins v. Sallie Mae, Inc., 286 Ga. App. 502, 506 (2007).
Defendant argues, though, that the Second Centract lacks
cohsideratioh.because the injunction would not have been granted.
(See_Mot. for Summ. J. [90] at 22-23.) Forbearance to proseéute a
lawsuit is geﬁerally held to be Sufficient consideration, howeVer,
- whether or not_the suit or defense would have'béen'Successful.
Lankford v. Irby, No. 04-2636, 2006 WL 2828552, at *6 (D.N.J. Sept.
29, 2006) (finding that forbearénce toc prosecute a léﬁsuit is
sufficient consideration, regardiess of whether the defénsg would
have been éuccessful). Therefore, defendant’s arguments that the
injunction would not have been granted are of no moment in deciding

whether there was consideration for the contract. (See Mot. for

Summ. J. {20] at 23.)

12 -Ample case law on this topic exists, though plaintiffs cite
none to support thelir claims.

20

 ADT72A
(Rev.8/32)




B. A Genuine Issue of Material Fact Exists As to Whethér the
Second Contract Was Breached '

Because the Second Céntract is an enforceable'contract, the
question for the Court is whether a “genuine issue of mate;iai fact”
exists as to whether deféndant failed to display the signs and
thereby breached the contract. Defendant argues that it did nét
breach the Second Contract because it displayed plaintiffs’ signs, as
it stated it would do. As to plaintiffs’ claims that fhe signs Wefe
removed numerous times, defendant states that Hotel employees did_not
remove the signs. (Mot. for Summ. J. [90] at.4 n.2.)

Defendant is inporrect_when it asserts, as an undisputed fact,
that defendant displayed pléintiffs’ signs. .(See Mof. for Summ. J.
[90] at 13.}) In fact, defendant quotes a deposition in which a party
states that Hotel employees “returned the signs” after the first.
alleged femoval, essentially acknowledging that the signs.were not
‘always displayed. (See Reply in Supp. of Mot. for Summ. J. [100] at
9.) Another Hotel employee stated that he “probablj” told Zaglin
that thelsigns were coming'down. (Id.f

Defendant will presumably argue at triai that it did not take
down the signs, but that third parties did so. The evidence at this

juncture, however, appears sufficient to allow a jury to conclude

that defendant either took the signs down or acquiesced in the
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actions of a tﬁird. party in removing the signs. Theréfpre, a
“genuine issue éf material fact” exists as to whether defendant acted
in a.way thét breached the Second Contract.?!?

| Therefore, defendant’s Motion for Summary ,Jgdgment [90] is

DENIED as to the second breach of contract claim.

IV. Plaintiffs’ Promissorv Estoppel Claim

Plaintiffs have also assérted a promissory estoppel claim. In
their briefing, the defendant indicates that the promissory_estoppel
claim pertains to the allegedly broken promise that pertains fo the
Second Contract: that is, defendant’s promise to post signs alerting
attendees that plaintiffs’ éite had moved to the Embassy Suites

Hotel. Plaintiffs contend that the estoppel claim pertains to the

 promise underlying the First Contract: defendant’s failure to honor

13 Defendant also argues that damages were not foreseeable

because “Hyatt could not have contemplated that others would
interfere with the display of the signs.” (See Reply in Supp..of Mot.

for Summ. J. [100] at 13-14.) Defendant 1is confusing the
forseeability of damages as a result of a breach of the contract with
the issue of causation as to the removal of the signs. Whether or

not third parties removed the signs and whether defendant can be held
accountable for that conduct, through its acquiescence, will decide
the question whether there was a breach of the.contract. That poses
a different inquiry than the question whether defendant would have -
been on notice that removal of the signs could damage plaintiffs.
Obviously, defendants knew that if attendees were unaware of
plaintiffs’ site, these guests would be unable to visit that site to
purchase machinery. That consequence very obviously could result in
damages to the plaintiffs. '
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its original promise to'provide plaintiffs with Suite 2106;

| While defeﬁdant could, and did, plausibly express some-confuéioh
early in the litigation as tb the subjeét of thé promissory estoppel
claim, given the arguable ambiguity of the wording of the Complaint,
defendant’s professed perplexity at this late date now seems quite
contrived. Plaintiffs have indicated that this claim pertains only
to the prgmises underlying the First Contract, not the second.
Moreover, the Court dealt with this matter in its Order denying
defendant’s motion to dismiss [18], in which the Court made clear
" that it was construing the promissory estoppel cléim.as beinglrelated
to the fifst pfomise regarding the suite. {Id. at 12—13.). Thus,
once again, defendant’s deja vu approach to this litigation has
céused the Court to needlessly expend its time responaihg to defénse
contentioné that have long ago been resolved,

Plaintiffs’ promissory estoppel claim poses  an aiternatiﬁe
theory of recovery to the breach of contract claim. In other words,
plaintiffs can only prevail on one of these two theories. Under
certain circumstances, a ‘plaintiff can plead both a breach Qf_
“contract claim and .a promissory estoppel, ~in the alterﬁative._
Indeed, FED. R. CUL P. 8(e) (2) allows a party to plead alternative and
inconsistent thgories of recovery. See Am. Casual Diniﬁg, L.P.'v;

Moe’s Sw. Grill, L.L.C., 426 F. Supp. 2d 1356, 1371 (N.D. Ga. 20086)
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Nevertheless, when the promise underlying the estoppel claim is the

same promise that has been alleged to have been breached in the

contract claim. and when neither party disputes the.existeHCe cf a
valid contract, the doctrine of promissory estoppel does not apply,
even when 1t is asserted in ths alternative, Id. Cf. West, LLC v.
Compass Environmental, Inc., 509 F.Supp. 1353, 1363 (aoknowledging
case authority which holds that, with regard to a claim of breach of
contract and an alternative equitable theory, such as promissory
estoppel, it rs inappropriate to dismiss the alternative theory,
pretrial; instead, the court must. insure that recovery at trial is
limited to just one ‘theory).

Defendant, here, does not dispute plaioriffs' rioht Lo .assert
both a bresch of contract claim and a promissory estoppel claimT
Plaintiffs will, however, be allowed to recover only under one'of the
two theories. As to the elements of a promissory estoppei claim, a
plaintiff must show: (l) that the defendant made a promisé; (2} that
the derendant should have expected that the plaintiff would rely on
such a promise; and (3) thar the plaintiff did, in fact, rely on the
promise, to his or her detriment. Adkins v. Cagle Foods JV, LLC,.411h
F.3d 1320, 1326 (11lth Cir. 2005). |

Regarding the merits of the estoppel claim, because defendant

has persisted in casting the estoppel claim as one relating to the

24




prdmises related to the second contract, defendant has not_éddressed'
the promissory éstoppel claim with.regard to its acfual object: the
promises underlying the First Contract. As the lattér represents
plaintiffs’ promissory estoppel claim, defendant has necessarily
failed to present evidence or legal argument that would entitle it to
summary Jjudgment on this claim. - Accordingly, defendant’é.motion for
summary Jjudgment on plaintiff’s promissory estoppél_claim_is also

DENTIED.

V. Plaintiffs’ Fraud Claim

Plaintiffs bring a fraud claim with regérd to the Second
.Contract. (Compl. at I 21.) ?laintiffs ailege that ' defendant
committed.fraud by falsely representing that it would display'ahd
‘maintain signs advertising plaintiffs’ workshop..if plaintiffs
accepted a room at the nearby Embassy Suites and did.not pursue
immediate injunctive relief. Instead, according to plaintiffs,’ﬂotel
employees later removed, or acﬁuiesced in,'the removal of‘fhe signs.

.To assert a claim for fraud in Georgia, a plaintiff must shqw:
“(1l) false representation by defendant; (2) scienter; (3) intent to
induce the plaintiff to act or refrain from acting; (4) justifiébleH
reliance by the plaintiff; and (5) damage to the plaintifff”' N9xt-
éentury Commc’ns Corp. V. Ellis,.318 F.3d 1023, 1027 (11th Cir. 2003)

(citation and internal quotation marks omitted). In its Order
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denying defendant’s Motion to Dismiss, the Court ruled that, although

‘ thus fulfilling one prong of the

plaintiffs had shown reliance,!
test, the record lacked details sufficient to determine whether
plaintiffs could prove that defendant possessed an intent not fo.
maintain and display the signs at the time it agreed to post those
signs. (See Aug..13, 2007 Order [18] at 24 n.10.) The Court allowed
plalntiffs to file an Amended Complaint [20] correcting those

defects, stressing that plaintiffs needed to (1) allege who

affi;matively agreed to maintain the three signs at the Hotel;:(Z}
explaiﬂ in.what way any representation by that person{s) was falsg;
and (3) identify what defendant obtained as the cénsequencé of the
fraud. (See Aug. 13, 2007 Order [18] at 23.)
| In their Amended Complaint [20] responding to thé Court’s Order
(18], plaintiffs identified the Hotel general manager, a Mrf Boss, as
the person who made the false statements: “I will make sure.the signs
are up” and “[W]le’1l1l . , ..make sure your signs are displafed.” (Bm.,

Compl. [20] at 99 8-9.) Plaintiffs also stated that “at the time Mr.

Boss made the statement([s], he had no present intention of fulfilling

to pursue immediate legal action in the form of injunctive relief in
return for defendant’s promise to maintain and display the three
signs constituted justifiable reliance. {See Aug. 13, 2007 Order
[18] at 24 n.10.) '

4 The Court stated that plaintiffs’ claim that they decided not
26
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the promise.” (Id. at q 12.)

It is weli—settled that, in order to show fraud, a plaintiff
must demonstrate that the promisor had a present intent not to
.perform. Edwards v. Cent. Ga. HHS, Inc., 253 Ga. App.:3ﬁ4, 305
(2002) . See also Equifax, Inc. v. 1600 Peachtree, L.L.C., 268 Ga.
‘App. 186, 195 (2004) {(affirming summary judgment on fraud claim.whére

plaintiff failed to prove that defendant lacked present intent to

_perform, court held that actionable fraud does not result from a mere
.failure to_perform_alleged promises because “[o]therwiée any'bréach
of a contract would amount to fraud” (citation and internal.qﬁotation
marks omitted)); Buckley v. Turner Heritage Homes, Inc., 248“Ga..App;
793, 795 (2001) (same) .

Plaintiffs cannot prove that, at the time he promised to displéy_
| the signs, Mr. Boss had no intention of doing so. As a result, Boss
merely.made a promise to perform an action in the futuré;‘énd while
his failure to keep his promise may constitute a breach offcontract,
it does,not.constitute fraud. Accordingly, defendant’s Motion for

Summary Judgment [90] is GRANTED as to the fraud claim.

CONCLUSION -

. For the foregoing reasons, defendant’s Motion for  Summary
Judgment [50] is GRANTED in part and DENIED in part. It is DENIED as

to the breach of contract and promissory estoppel claims and GRANTED
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as tQ.the fraud claim.

SO ORDERED, this gézzﬂ\day of September, 20009.

IEF UNITED STATES DISTRICT JUDGE
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