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IN THE SUPERIOR COURT OF FULTOQON COUNTY
STATE OF GEORGIA

FRANCISCO GARCIA individually,

on behalf of his minor child )
SILVARIO GARCIA and all others )
similarly situated )
)
Plalintiff(s), ) Clvil Actlon
) .
e ) FileNo.:_od0CF (v IZLL 9L
)
MICROSOFT CORPORATION )
) JURY TRIAL DEMANDED
Dcfendant. )
)

TO THE ABCGVE-NAMED DEFENDANT:

Ycu are hereby summoned and required to file with the Clerk of the Supetior Court
of Fulton County and serve upen the Plaintiff's attomey, whose narns and eddress is.

Chnistopher C. Taylor, Esq

Herman Taylor & Lee, LLC

999 Holcomb Bridge Road, Suite 3
Roswell, Georgia 30076

an answer to tae Cornplaint which is herewith served upon you, with'r 30 days afier service
of this Surnriors uper you, exchusive of the day of service, If you fail to do so, judgrent by
default will be taicen ppainst you for the relief demanded in the Cornplaint.

-, --? ] Com= "'
This_~C day of FN#JJhﬁ 2007,

""""" v Aeabe L

Depuly Clerk, Superior Coutt of Fulton Ccurty, Georgia

To Defendant upon whom this petition is served

This copy of complaint and Summons was scrved upon you on the
of 2007,

Deputy Sherii¥
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COPY.

AR 3 20T
IN THE SUP]:RJOR COURT OF FULTON COUNIKY —

. _,...——-' —_--ROH D‘JUHT
STATE OF GEORGIA | OO e R,

TFILED.IN Q_‘"E_‘E:1 \ \

C4d—

FRAMNCISCO GARCIA individually, )
on behalfl of his minor child )
SILVARIO GARCIA and all others )
similarly situated )
)
Plaintiff(s), ) Civil Action
) . - -
vs. }  FileNo.:_20@ 1CY( §‘ ATY
}
MICROSOFT CORTORATION )
) JURY TRIAL DEMANDED
Defendant. )
)
)
COMFPLAINT

NOW COMES PLAINTIFF FRANCISCO GAE.CIA (the “Plaintiff”), individually and
on beha'f of his miror ¢tild SILVARIO GAF.CIA (the “Minor Plaintiff”), by and through
counsel, end mekes and files this Complaint against the Defendantr, MICROSOFT
CORFQRATION, as fallows:

NATURE OF THE CASF,

1.
Plaintiffs brings this class action seeking declaratory telief, injunctive relief, compensatory
damages, punitive damages, cosis of litigation ircluding, without limitation, attorreys’ fzes and
post-judgment interest against Microseft Corparation, 8 Washington corporation (referred to
kerzin as the “Diefendant™), because of the Defendant’s (i) Raudulent inducement, (ii)

conversion, {iii) fraud and deceit, (iv) deceniive trade practices and (v) unjust errichraent.
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PARTIES

The putztive representative of the Class is Frarcisco Garcia (the “Representative PlaintiT™), an
individual and a residert of the State of Georgiz, aleng with his minor son, Silvario Garcia (the
“Munor Representative Plaintiff”), an indivicual and a resident of the State of Gecrgia.

3.
The putative Class will be defined herein.

4.
Upon informetion and belief, Defendant is ¢ Washinzicn corporation and maintains its principal
place of business and keadquarters in Seattle, Washington.

5.
Defendant may be served by delivering a copy of this summons and complzaint to its registered
agent, Corporation Service Company, located at 40 Techrclogy Pkwy South, #300, Ncrcross,
GA, 30092

JURISDICTION AND VENUE

6.
This Court has perscnal jurisdiction cver Deferdant pursuant to O C.G.A. §9-10-91, becauase
Defandant transacted business ir the State of Georgia and because the torticus acts occurred in

the State of Geoigia.
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Venue in this action propetly lies in this Court, pursuant to O C.C.A. §9-10-93, because
the Defendant transacts business ir the County of Fulron in the Stats of Georgia and beczuse the
breach of contract and tortious acts occurred in the County of Fulton in the State of Georgia

FACTS

On our about Octeter 2005, Plaintiff’s child (Minor Plaintiff) used Plaintiff's debit cazd to
purchase a one-year subscription to XBOX Live This cont-gct was entered into via the intemnet
with er XBOX computer. Taz subscripiion foo was $49.99.

9,
On or ebcut October 2006, Diefendant automatical'y renewed the one-year subseription to XB0OX
Live for $49.99 and this charge sppeared on PlaintifT’s debit card.

10.
This charge put Plaintiff's bank account inro a1 overdraft status and a §25.00 fee was assessed
by Wachovia Bank sgainst Plaintiff,

11,
01 October 6, 2006, the $49.89 subscript:on Tee was refurded to the Plaintiff by the Defendant.

CLASS ACTION ALLEGATIONS

12.
This ection is brought a3 a ¢lass action properly maintainable under Georgia law.
12
Representative Plaintiffs bring this class action individually and on tehalf o[ all others sirailarly

sirvated (eact, such plaintiff is refarred to herein a4 2 “Class Member” and collectively, the Class



re
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Members are refzrred to herein as the “Class™) who have been charged fees for XEOX Live
subscriptions of zny length, witk. accompanyirg automatic XBOX Live subscriprion renewals of
any length, whete such contracts have been entered into by minor children in violation of
0.C.G.A. §13-3-20.

14.

Lepresentative PlaintiT bring this class ection indivicually and on behalf of all others similarly
sitvated. who have besn charged fecs for XBOX Live subscripiions of any length, with
gccomparying automatic XEQX Live subscription renewals of any length, where such multiple-
years contiacts with adult Class Members are not i writing #s reguired under the applicatle
Statute of Frauds, fourd in O.C.GA §13.5-30(5).

15.
Accordingly, the size of (ke Class is substantia’, and grows daily, so that joinder of all Class
Members is impracticzble.

16.
The Representative Plairntiffs® claims ere typical of the claims of the Class, which all arise ficr
the same cperative facts and ars based on the same legal theones, because the complained of
act'ons are widespread and siandand for the Defendant,

17.

Plainti{Ts are nol antagonistic to the Class and will fairly and adequately represent and protect the
interests of the Class.

1€,
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Plaintifls are committed ta vigorously lirigating this matier, represented by corapstent counse'
and do not have any interes!s that might cause them to not vigorously nuarsue this claim

19.
Certification of the Class under O.C.G.A § 9 11-23 is appropriate, because ali Class Members
have an identice! interest in seeking compensatory damages {cr the unlawful acts of Defendan:
complained of herein.

20.
Unfcrtunztely, it is impractical or irnpossible for each Class Member to bring this action
individually, bacause the risk associated with incurring (he costs of litigation in a matier of (his
type are too high for the iypical Class Merher, Tris makes filing such a1 act’'on individually
ir practical and unlikely. With so little incentive, economic or otherwise, to seek legal recourse
for the complaiued of actions, the Class reczives justice primarily through dermapges with respect
to the entirz Class.

21.
Certification. of the Class pursuar to C.C.GA § 9-11-23 is appropriate, because common
cuestions of law and fact predominate over irdividual questions and therefcre, a class astion is
superior to cthe available merhicds for the fair and eff.cient adjudication: of this contreversy.

22,
The questions of law and fazt commmon to the Class inzlude, without limitation, (&) whether the
Defendant fraudulznily induced minor Class Members to enter inic unenforceable contracts for
XBOX Live subscriplion contracts of any length, and accorpanying automatic XBOX Live

subscription renewal contracts of any length, under the well-established “Infancy Doctrine”
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found in O.C G A. §13-3-20, (b) whether the Defendant impicperly charged initial XBOX. Live
subseription fees and subsequent automatic XBOX Live subscription reazwal fees to adult Class
Memrtbers without securing written conracts with adult Class Mermbers in violation of tae Statute
of Frauds, found in O C.G A. §13-5-3075), (¢) whether the Defendart’s actions constitute
conversion, (d) whether the Cefendant’s actions constitute fzud and deceit, {€) whether the
Defendant’s actions constitaie deceptive trade practizes and (f) whether the Defendant’s actions
constitute vrjust enrichment

CAUSE OF ACTION 1
FRAUDULANT INDUCEMENT

23.
Representative Plaintiffs incorperare by reference paragpaphs 1 thicugh 22 above as if set forth
kerein in full.

24,
Upon information and belief and despitz vrequal bargaining power between the Defzndant and
the Minor Representative Plzin®ifl, Defendant fraudulently induced a contractual relationship for
XBOX Live services with the Minor Representative Plaintifl’ aad some or al! of the minor Class
Memters by charging Class Mernbers iritial XBOX Live subscription fees while knowing, upon
infermation and belief, that such initial XBOX Live subscriplions cont-acts are unerforceable
against minot Class Members puisuant to (ke well-established “Infaney Doctrine,” found in
0.C.G.A. §13.3.20, wherein contracts with minor children are unernforceztle,

25.
Upon informetion and belief and despite urequal bargaining power between the Defendant and

the Minor Representative Plaintiff, Defendant fraudulently induced a subsequert contractual
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relationship for XBOX Live services with the Miner Representative Plzintiff and some or all of
{te minor Class Members by charging Class Members subsequent XBOX Live subscription
renewal fees while knowing, upon information and bel'ef, that suc subszquent automatic XBOX
Live subscription renewal contracts aie similarly vrenforceable against these minor Class
Members pursuant to 0.C.G.A. §13-3-20.

26.
Upon irfonmation and belief, Defendart fraudulently induced a contractual relationship with the
Representative Plaintiff and some or all of the adult Class Members in violation of the Statate of
Frauds, found in J.C.G.A. §13-5-3C(5), 1equiring such multiple-yzar coniracrs to be in writing
by charging adult Class Members initial XBOX Live subscription fees and subsequent automatic
XBOX Live subscription renewa” fees without eapropriate’y securing written contracts and, upon
irformation and belief, ceducting these fees directly from some of the Class Members® bank
accourts or credit cards.

27.
As a result, Representative Plaintiffs and some or all Class Members suffered borh monetary
damages and personal damages.

28
Wherefore, Representative Plaintiffs and some or all of the Class Members are entitled to
puitive daraages, compensatory damages, costs and expenses of this litigation including
aftoneys’ fees, and such other relief as the Court deems proper.

CAUSE OF ACTION {1
CONVERSION
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29,
Represeatative Plaintiffs ircorporate by reference paragraphs 1 through 2€ above as if set forth
herein in full.

30.
Upon information and be'ief, Defenicant kas converted the Representative Plaintiff's furds, and
seme or gl of the Class Members' funds, by frandulently procuring initial XBOX Live
stbscription fees, where such fees are based on unenforceable contracts with minor children
under O.C.G A. §13.3-20 and, apon information and belisf, decucting these fees dirzetly from
scras of the Class Members® bark accounts or credit cards.

31,
Upon informarion anc beli=f, Defencant has converted the Representative Flaintiff's funds, and
scraz o1 all of the Class Members® funds, by fraudulenlly procuring avtomat.c XBOX Live
stbscrptior renewal fees, where such fees ate based cn unenforceabie contracls with minor
childien under O.C.G A. §13-3.20 anc, upon information and belief, dedusting these fees
directly from some of the Class Members® bank accounts or credit cards,

32
Upon information and belief, Defendant has converted the Represertative Plaintiff's Rinds, and
some or all of the Class Members' furds, by fraudulently procading initial XBOX Live
subseript on fees and subsequent automatic XBOX. Live stbtscrption renewal fees and, vpon
information and bel.ef, deducting these fees directly from some of the Ciass Members® bark
accounts or crodit cards without securing written multiple-year contracts with adult Class

Membe:s in wviolation of the Statute of Frauds, found in O.C.G.A. §13-5-3)%).
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33.
As 8 result, Represertative Plaintifts, and some or all of the Class Members suffered both
rielary damages and personal damages.

34.
Wherefors, Representaiive Puaintiffs, and some or all of the Class Members are entit'ed to
puritive damages. compensatory damages, costs and expenses of this litigation iacluding
atrorneys’ fees, and such other 1¢elief es the Court deems preper

CAUSE OF ACTION 111
FRAUD AWND DECEIT

3s.
\epresentative Plaintiffs incorporate by reference paragrephs 1 through 34 above as if s2t forth
herzir in full.

€.
Uaon information and belief, Defendanr purposefally deceived the Representative Plaintiffs and
some or all of the Class Memrters in orde- to financially profit by fraudulently procuring init:al
XBOX Live subscriptior fees from Class Members, wherez such fees are based on unenforceable
certracts with minor childien under O.C.GA. §13-3-20 and, upon information and belief]
decucting these fzes directly from sorae of the Class Members® bank accounts or credit cards:.

7.
Upon information and belief, Defendar purposefally deceived ithe Representative Flaint ffs and
scrae or all of the Class Members i order to financially profit by fraudulently procuring

stbsequent eatermatie XBOX Live subscrption renewal fees from Class Mamters, where such
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fees are based on unenforceable contracis with minor children under ©.C.G.A. §13-3.20 and,
upon information and belief, deducting these fees directly from some of the Class Members'
bank accounts or credit cards.,

38.
Upon information and belief, Defendant purposefully deceived the Fepresentative Plaintift and
some or all of the Class Members in order to financizlly profir by fraudulently procuring initial
XBCX Live subscripticr. fees and subsequent automatic XBOX. Live subseription 1enewal fees
from acult Class Members and, upon information erd belief, ceducting thesz fees directly from
some of the Class Members® bank ascounts or crecit cards without securing wrirten multiple-
year contracts with adult Class Members in violation of the Statute of Frauds, found in O.C.G.A.
§13-5.20(5).

39.
As 8 result, Representative Plaintiffs, and some or all of the Class Members suffered both
monetary damages and parsonal damages.

40,
Whereforz, Representative Plaintifis, and some or all of the Class Members are entitled to
puritive damages, compensatory darnages, costs and expenses cf this Iitigetion including
aticrneys’ {ees, and such other relief as the Court deems proper

CAUSE OF ACTION IV
DECEPTIVE TRADE PRACTICES

41,
Representative Plaintiffs incorporate by refererce paragraphs | through 40 above as if set farth

herein in full.
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42,
Upon information and belief, Defendant purposefally engaged in deceptive trade practices with
the Representative Plaintiffs and some or all of the Class Members in order to finarcially profit
by fraud.'ently procuring initial XBOX Live subscription fees from Class Members, where such
fees are tased on vnenforceable contracts with mincr children under 0.C.G.A. §13-3-20 and,
upon information and belief, deducting these fees dirzctly from some of the Class Members'
bank accounts or credit cards.

43,
Upon information and belief, Defendant purposefally engaged in deceptive trade practicss with
the Representalive Plaintiffs and sorne or all ¢f the Class Merbters in order to financially profit
by fraudulently procuring subsequent automatic XBOX Live subscription 1enewal fees from
Class Members, where such fees are besed on unanforceable contrects with minor childrzn under
0.C.G A. §13-3.20 and, upon information and belief, deducting these fees directly frorn some of
the Class Merbers® bank accounts or credit cards.

44,
Upon information and belief, Defendant purposefully engaged in deceptive trade practices with
the Representative Flairtiff and some or all of the Class Members i1 crder to financially profit by
freudulanily procuring initial XBOX Live subscription fees erd subsequert automatic XBOX
Live subscriptict renewal fezes from adult Class Members aad, upon informratior. and belief,
deducling these fees directly from some of the Class Members® bank eccounts or credit cards
without securing written mulriple-year contracts with adult Class Mernbers in violation of the

Stafvte of Frauds, found in O.C.G.A §13-5-30(5).
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4%,
As a result, Representative Plaintiffs, and sore or all of the Class Members suffered both
monetary damages and personal damages

46.
Whereforz, pursuant to O.C.G A, §10-1-373, Representative Plaintiffs and the Class Members
arz entifled to an injunction against the Defendant that enjoins further conduct like that
complained of herein, punitive damages, treble darmages, compensatory damages, costs aad
expenses of this Ftigation including atrerneys’ fees, and such other relief es the Court deems
proper.

CAUSF. OF ACTIONY
DMNJUST ENRICHMENT

47,
epresentative Plaintiff incorporates by reference paragraphs 1 through 46 above as if set forth
here‘r in full.

48.
Upon inforrnation ard belief, Deferdant has converted the Representative Flaint:ff's furds, and
scras or all of the Class Members' funds, by fraudulently procuring initial XBOX Live
subscription fecs, where such fees are based on unenforceable contracts wilk minor children
under O.C.G.A. §13-3-20 and, upon information erd belief, deducting, these fees directly from
some of the Class Members' bank accounts or credit cards aad has beer unjustly enriched in so

doing

49,
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Upon information and belief, Defendant has cenverted the Representative Plaintiff”s, and some
or all of the Class Members' funds, ty fraudulenily procuring automatic XBOX Live
subscription rcnewal fees, where such fees ere based on unenforcestle contracts wﬁh minor
children under O.C.G.A. §13-3-20 and, upor information and belief, decducting these fees
directly from some of the Class Members® bank accounts or credit cards and has been unjustly
enriched in so doing.

5C.
Upon information and belief, Defendant has converted the Repressntative Plaitiff*s funds, and
some or all of the Class Memters® funds, by fraudvlently procuring initial XBOX Live
subscription fees and subsequent aurematic XBOX Live subscription renewal fees and, upon
in‘ormation and belief, deducting these fees directly from some of the Class Members® bank
accounis or credit cards without secuntng wntten multiple-year contracts with adull Class
Members in violation of the Stancte of Frauds, found in O.C.G.A. §13-5-20(5), and has been
unjustly enrichcd in so doing.

51.
As 2 result, Represertative Plaintifls, and somre or all of the Class Members suffered both
ronetary damages and personal damages

$2.
Wherefore, Representative Plzintifls, ard some or all of the Class Members are entitled to
puritive damages, corapensatory damapes, cosis and expenses of this litigation including
aticrneys’ fees, and such oter rehef &s the Court Ceems proper

CAUSE OF ACTTON_VI
ATTOENEY'S FFES
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representative Plaintiffs incorporate by refererce paragraphs 1 through 52 above as if set forth
Lerein in full.
54,
Represeniative PlaintifTs alleges that the Defendarit has beer stubbornly litigious and is therefore
entitled ro aitomey’s fees under 0.C.GA. §13-6-1.
56,
Wherelore, Representative Plaintiffs and the Class Merners are entitled 1o costs and expenses of

this lirigation including atiorneys® {ees, and such other 1elief as the Court deems proper.

CAWUSE OF ACTION VI
PUNITIVE DAMAGES

46.
epreseniative Plaintiffs incomorate by referenice paagraphs 1 through $% above as if set forth
herzir in [ull,

57,
Representative Plaintiffs alleges that Defendant’s conversion of his and the Class Members®
funds along with their fraad, deceit and deceptive trade practices constitutes willful miscerduct,
wanicrress and conscious indifference and are therefore entitled to punitive darages under
0.C.G.A. §51-12-5.1.

58.
As & result of the above violaticns, Representative Plaintiff, and the Class Members, suffzied

darnagzes and/or continue to suffer damages and ars entitled to panitive damages, costs and
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expenses of tus litigation tncludirg attorneys® fees, and such other relief as the Court deems

proper,

GENERAL FRAYER FOR RELIEF

WHEREFORE, Representasive Plaintiff Francisco (Garcia and Minor Represertative Flaint:ff
Silvaric Garcia, individually and on behalf of ell others similarly situated, tespectfilly prays
for judgrnent in favor of Representative Flaint: ff Francisco Garcia end Minor Representative

Plaintiff Silvaric Gareia 2rd the Class egainst Defer dant Micrasoft Corporation as follows:

(A)  Thatprocess issue and service te made according to law;

(B)  That this Comflaint te servad vpon Deferncant in accordance with law;

(C)  That the Class be certified in acoordance with 1aw;

(D)  For a declaration that Defendant’s acts complained of hetein are unlawful
under state and’or federal law;

(E)  For the entry cf a permanent injurcticn ordering Defendant to establish and
properly maintain appropriate intermnal szfeguards as to prevent a repeat of the fate
suffered by the Class Members;

(F)  For an eward of ccripensatory camages in an emount {o be determined at
court;

(G)  Foranaward of pre-jud znent interest in an amount to be determined a* court.

(H)  Fer an award of post-judgment interest in a1 amount to be determined at
courl.

(D Fer ar award of &ll costs of 1itigation, including witkcut Limitation, attomeys’
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fees, in an amount to be determined at cout;

(J)  For an awerd of punitive damages to punish and deter Defendant from further
such action in an amount to be determined at coun;

(X)  For the creation of a count supervised fund to precess and distribute awads to
the Class;

(L)  For all other 1elief the Court deems just and prope.

e e s e e e e B e e B e S e s e e

The Plaintiff herety demands a trial by jury on all claims and issues so triable.

respectfully submitted, this 22™ day of August 2007,
—~

”
//’,—""'- [~

( .--J-""':;":Z-___
By -Ehitstopher C. Tayiot
HERNAN TAYLOR & LEE, LLC Georgia Bar #: 699696

990 Holcomb Bridge Rd, Suitz 3
Roswell, Georgia 30076

Phone; (770) 650-7200

Fax: (770) 650-7211

et e — —— ——— e ——— e —
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