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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

Evangelina Forsberg,

Plaintiff,

V. ) CIVIL ACTION NO.

1:07-cv-03116-JOF
James Pefanis, et al.,

Defendants.

OPINION & ORDER

This matter is before the court on Defendants’ joint motion for a new trial pursuant

to Rule 59 or in the alternative for remittitur and motion to enforce statutory cap [197] and

—

Defendants’ motion for an extension of time to file a reply brief [200].

l. Background

On October 16, 2009, a jury entered a verdict in favor of Plaintiff and against

Defendants in the following manner:
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Claim Compensatory Damages  Punitive Damages

Assault and Battery Pefanis $500,000 Pefanis $500,000
AME $250,000 AME $250,000
GMMC | $250,000 GMMC $250,000
False Imprisonment $0 $0
Invasion of Privacy $0 $0
Negligent Retention AME $50,000 AME $2,000,000
GMMC | $50,000 GMMC $1,000,000
Sexual Harassment (Title | AME $25,000 AME $500,000
Vi) GMMC | $25,000 GMMC | $500,000
Retaliation (Title VII) AME $250,000 AME $1,000,000
GMMC | $250,000 GMMC $1,000,000
§ 1985(2) $0 Pefanis | $200,000
AME $150,000
GMMC $150,000
Net lost wages $50,000

The Clerk of the Court entered judgment on October 20, 2009. After tria
Defendants obtained additional counsel and filed the instant motion for a new trial
November 3, 2009. Plaintiff responded tof&alants’ motion. Defadants have not yet
filed a reply brief because they are awaitingtthascript of the trial. Defendants aver that

because Plaintiff has argued that Defendants misrepresent the record with respect to ce

rtain
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claims, Defendants should have an extension of time to reply until the transcript is prepat

The court finds that none of the issues raised in Defendants’ motion for a new trial relies

a technical reading of the transcript, but rather deals with claims raised and general evidg

presented at trial. Therefore, neither party is prejudiced by the court’s ruling at this tir

based on the motion and response. The court determines that the parties are better s

by the court’s order on this motion sooner rather than later. Therefore, the court DENI

Defendants’ motion for an extension of time to file a reply brief [200].

Defendants raise 14 separate claims in their motion:

1. the sanction of default entered by the court was improvidently granted because th
was not sufficient evidence the signature was forged or by whom it was forged, t
Popke affidavit was never admitted as evidence and is hearsay, the penalty
disproportionate to the offense, Plaintiff suffered no prejudice because of t
existence of the document, and the court failed to consider lesser sanctions;

2. by striking the answer, the court deprived the corporation of its ability to demonstrg
that it had no liability for the conduct of Pefanis;

3. the default created an impossibly unlevel playing field for damages and depriv
Defendants of the opportunity to argue that Plaintiff also engaged in “horseplay”

the office;
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10.

AME and Georgia Mutual were treated as two separate corporations at trial and for

the purposes of awarding damages, but Plaintiff's complaint treated them as alter

egos;

Plaintiff presented no evidence on the issue of pain and suffering, and at the v
least, a remittitur should occur because the jury’s award exceeded the amo
established by the evidence,;

Georgia Mutual does not have enough employees to be sued under Title VII;
the jury’s award on sexual harassment and retaliation exceeds the $50,000 statu
cap under 8§ 1981a;
the punitive damages award was excessive because (a) the compensatory dam
do not support the level of punitive damsag@) there was no clear and convincing
evidence on the state law claims, and (c) Plaintiff did not show that the corporatio
were primary tortfeasors that could be punished for assault and battery because
corporations had already been punished for negligent retention;

because there was no evidence of the income of Pefanis, AME, or Georgia Mutd
there is no basis for the award of punitive damages against them;
because the jury awarded no damages for 8 1985(2), it was improper for the jury

award $500,000 in punitive damages on this claim;
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11.

12.

13.

14.

whether there is a legally sufficient evidengidasis for a reasonable jury to find for the

non-movant on that issue. The court is requioe@view all of the evidence in the record,

there was no factual basis for the jury’s award of lost wages and benefits 1
negligent retention, retaliation, and assault and battery;

there was no evidence to support Plaintdfiegations of Pefanis’ misconduct, so
the court should have directed a verdict on the negligent retention claim against
corporate defendants;

Pefanis was an equal opportunity offender and therefore his conduct was

actionable under Title VII; and

or

the

not

the award for negligent retention of Pefanis cannot be supported if judgment is also

entered against Pefanis personally for the underlying conduct because Pefanis ca
be expected to fire himself.

Discussion

A. Motions

A Rule 50(b) motion for judgment as a matiélaw on a particular issue addresses

nnot

drawing all reasonable inferences in favor of the non-movant and not second-guessing the

jury. See, e.g., Akouri v. Sate of Florida Department of Transportation, 408 F.3d 1338,
1343 (11 Cir. 2005);Lipphardt v. Durango Steakhouse of Brandon, Inc., 267 F.3d 1183,

1186 (11" Cir. 2001). “A motion under Rule 50(b) is not allowed unless the movant sought




relief on similar ground under Rule 50(a) before the case was submitted to thé&pxgn”
Shipping Co. v. Baker, 128 S. Ct. 2605, 2617 n.5 (2008jawford v. Andrew Systems, Inc.,

39 F.3d 1151, 1154 (T1Cir. 1994). Here, Defendants did not move under Rule 50(a
during trial either at the close of Plaintiff's evidence or at the close of Defendants’ case. [To
the extent that Defendants’ arguments go ecsthfficiency of the evidence, therefore, they
are improper. Nonetheless, the court addresses them below.

Federal Rule of Civil Procedure 59 provides the trial court with discretion to grant
anew trial. The grounds for granting a new ti@ not set forth in the rules, but Rule 59(a)
authorizes the grant “for any of the reasons for which new trials have heretofore been
granted in actions at law in the courts of the United Statéd.” These could include
prejudicial error of law, verdict against the weight of the evidence, or an excessive jyry
award. See, e.g., Johansen v. Combustion Engineering, Inc., 170 F.3d 1320 (11Cir. 1999).

It is “critical,” however, that the judge not ‘@rely substitute his judgment for that of the
jury.” Seelipphardt, 267 F.3d at 1187. A court may also “order” a remittitur, that is if the
court “believes the jury’s verdict is excessive, [it] may order a new trial unless the plaintiff
agrees to remit a portion of the jury’s awardld’ at 1328-29.See also Rodriguezv. Farm

Stores Grocery, Inc., 518 F.3d 1259, 1266 (1 Tir. 2008) (“As a general rule, a remittitur
order reducing a jury’s award to the outer limit of the proof is the appropriate remedy where

the jury’s damage award exceeds the amount established by the evidence.”).
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B. Default Judgment (Argument No. 1)

Defendants argue that the court erreghitering default judgment against Defendants
Pefanis, AME and Georgia Mutual because there was not sufficient evidence the signa
on the Popke Statement was forged or by whom it was forged, the Popke Statement
never admitted as evidence and is hearsay, the penalty was disproportionate to the offe
Plaintiff suffered no prejudice because of this&nce of the document, and the court failed
to consider lesser sanctions.

The court rejects Defendants’ argument that it was not proper for the court to sanct
Defendants over the Popke Statement because (a) the affidavit was never profferes
evidence; (b) no relief, such as summary judgment, was sought on its basis; and (c) al
unsworn out of court statement, it could not be used as evidence. To accept Defendg
argument would mean that parties woulddeemitted to exchange false documents in
discovery without impunity. Furthermore, itis simply not true that the statement was ney
proffered to the court. Plaintiff alleged that Defendant Pefanis grabbed her crotch in frg
of David Popke. Throughout the litigation, Defendants have made the centerpiece of th
defense a denial of Plaintiff's factual allegations, particularly a denial that the August 1
2007, crotch-grabbing incident ever happened. Defendants listed Mr. Popke as a witn
in their initial disclosures. Docket Entry [17]. He was listed as a witness again ¢

Defendants’ Pre-Trial order. Docket Entry [119], attachment F-2, at 3. Defendants’ exhi
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list in the Pre-Trial order contains the Popke Statemdntattachment G-2, No. 5. In their
response to Plaintiff's First Motion in Limine, Defendants assert that although Plainti
claims Defendant Pefanis grabbed her crotch on August 16 “in front of a number
employees . . . those employees will all testify that no such thing occurred or that they
not witness any such eveniSte Docket Entry [133], at 5. Virtually the same statement is
repeated in Defendants’ Revised Statement of the C&seDocket Entry [145], at 8.
Presumably, “all” of “those employees” includes Mr. Popke.

The undated Popke Statement presented by Defendants says “I do not recall
incident Ms. Forsberg is referring o the letter dated October 1, 2007Se Exh. A,
Plaintiff's Motion for Sanctions, Docket Entry [149] (Plaintiff's attorney wrote a letter on
October 1, 2007, describing her allegations of the August 16, 2007, incident.). Defendg
also offered the declaration of Mildred Hinton, an AME Underwriting Manager ang
Assistant to Defendant Pefanis. Ms. Hinton testified that on that day, both Plaintiff a
Defendant Pefanis were in her office “earlietha day” and she did not notice inappropriate
behavior between them. The only physical contact she observed was Defendant Pef
putting his hands on Plaintiff's shoulderssee Hinton Decl., 1 1-2, submitted with
Defendants’ Motion for Summary Judgment, Docket Entry [73]. Carey Skogen als
provided a declaration for Defendants andestalhat she was sitting by Ms. Hinton’s desk

on August 16, 2007, and saw nothing inapprophateieen Plaintiff and Defendant Pefanis;
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that Defendant Pefanis only put his hands on Plaintiff’'s shoul@eesSkogen Decl., | 7,

submitted with Defendants’ Motion for Summary Judgment, Docket Entry [73].  Itis npt

surprising that an attorney evaluating Ridf’'s case would look to Mr. Popke as a more
neutral witness not subject to impeachmente no longer worked for AME and had no
financial ties to the company. An attorney would have a different perception of a neut
witness who testified that thedident did not happen, particulawhen Plaintiff's statement

of the incident referred specifically to Mr. Popke being pulled into the office by Defenda

Pefanis. See Forsberg Decl., 1 18 (submitted with Plaintiffs Response to Defendants

Motion for Summary Judgment, Docket Entry [73]). Plaintiff never testified that Ms

Hinton or Ms. Skogen witnessed the incident, and it is not clear from their affidavits th

they were seeing the interaction between Plaintiff and Defendant Pefanis that Plaint

described.

Plaintiff was required to plan the prosecution of her lawsuit around Defendant
assertion that she made up the August 16 crotch-grabbing incident, as well as Defends
proffer of the Popke Statement. And, in fact, the forgery was discovered because Plain
took the time and expense during trial prepardtdnre a private investigator to locate and
interview Mr. Popke in Texas. These efforts on the part of Plaintiff belie Defendant

argument that Plaintiff suffered no prejudice due to the existence of the document.
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Nor does the relevant case law support the notion that a forged document would h
to be proffered as evidence to the court before it could form the basis of a sanctions find
In Popev. Federal ExpressCorp., 974 F.2d 982 (8Cir. 1992), the plaintiff alleged that she

had been sexually harassed by her supervidoring the course of discovery, the plaintiff
presented a document allegedly written by her supervisor in support of her claim. Af
receiving expert testimony and other documentary evidence, the district court determir
that the note had not been written by the plaintiff's supervisor, but rather was a “cut-ar
paste” job. The district court further conclddbat the plaintiff had lied when asked about
the circumstances of the document during a deposition. The Court of Appeals affirmed
district court’s decision to dismiss the plaintiff's Title VII claim. “The dismissal of Pope’s
suit was based on the district court’s finding that manufactured evidence and perju
testimony had been introduced in an attempt to enhance the case through fraudulent con
When a litigant’s conduct abuses the judicial process, the Supreme Court has recogn
dismissal of a lawsuit to be a remedy within the inherent power of the codirat 984"
In Pope, like the case here, the plaintiff had merely turned the document over in discove
In Sun World v. Lizarazu Olivarria, 144 F.R.D. 384 (E.D. Cal. 1992), the plaintiff

alleged that it and the defendant had entered in to two contracts whereby Sun World bec

The district court had also awarded monetary sanctions under Rule 11, but the Cq
of Appeals vacated that portion of the district court’s or&ee.138 F.R.D. 675 (W.D. Mo.
1990).
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the exclusive marketing agent for grapesgr by Lizarazu. Sun World turned over certain

additional grapes and money in anticipation of a joint venture that never materialized. Sun

World sued for a return of those item&he defendant responded that at some point the

parties had made an agreement to terminate their relationship and memorialized this
document entitled Notice of Termination. The import of the Notice of Termination was th
the parties had released each other from claims. When asked to show cause tha
document was not a fraud, the defendant spun a tale of how the document came abou
why the document was not a forgery.

Neither the defendant’s answer nor his counterclaim directly referred to the Noti
of Termination. But his fourth affirmative defense indicated his intention to rely on thi
theory by stating that the plaintiff had waived its rights to file suit. At the show caus
hearing, the district court directed further discovery on the source of the document. Dur
that discovery, the defendant first avoided his deposition and then pled the Fifth Amendm
in response to all questions. Finally, the defendant’s counsel informed the court that
Notice of Termination was fraudulent.

The district court granted the plaintiff's motion for sanctions in the form of defaul
judgment being entered against the defendant for submitting the fraudulent document
for committing perjury in furtherance of thetih The court noted that had “the fraudulent

document not been called into question, the court does not doubt that [the defendant] wq
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have attempted to use it, an integral document, to obtain favorable judgment on |
plaintiff's] complaint.” 1d. at 389. The court continued:

At the evidentiary hearing counsel argued that because no court order had

been violated the lesser sanction of only dismissing Lizarazu’s counterclaim

would be appropriate. The ability to impose the sanction of dismissal and
default judgment does not depend upon whether or not a court order has been
violated. As noted by the court thiat time, it need not order Lizarazu to

refrain from submitting false documents or perjuring himself in order for

those acts to be punishable by dismlissal the entry of default judgment.

The legal obligation to refrain from committing such acts is imposed upon

every party to a lawsuit.

Id. at 389-90. The Notice of Termination had not been submitted in conjunction with ar
dispositive motion or proffered to the court in some other “affirmative” way. Rather, th
document had simply been exchanged in discovery.

Finally, in Jackson v. Microsoft Corp., 211 F.R.D. 423 (W.D. Wash. 2002),
defendant’s counsel deposed the plaintiff. During the deposition, the plaintiff turned o\
documents that were proprietary to defendant. He also turned over “documents which
been altered and/or partially destroyed.” Defendant brought a motion to dismiss sevd
days after the deposition and the court granted the motion under its inherent powers
sanction finding that the plaintiff had “perpetrated in a lengthy series of elabora
misrepresentations and lies to both the Cand counsel.” The court noted that dismissal

was warranted where “a party has engaged deliberately in deceptive practices |

undermine the integrity of the judicial proceedingsl’at 432. The Ninth Circuit affirmed
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the district court’s finding that lesser sanctions would not be effective because the plaintif
“deception and misconduct occurred throughout his deposition and the first and sec(
evidentiary hearings.” 78 Fed. Appx. 588, 589 (3r. 2003) (noting that the plaintiff's
“deceptive acts and fraudulent testimony related to and would affect matters in controve
because his testimony was crucial to the underlying race discrimination claim”).
Defendants next contend that because there is no evidence of who forged
document, the court could not impose the sanction of default against Defendants. T
argumentignores all of the evidence adduced at the evidentiary hearings before the cou
September 18 and 21, 2009. Atthose hearings, Defendants argued that the Popke Statg
was an authentic document. To be sure, fodats varied in their contention that Mr.
Popke signed the document in a “hurried” fashion or signed it in a manner intended
“disguise” his handwriting, but Defendants never offered to the court the theory that t
document was a forgery perpetrated by individuals other than Defendant Pefanis or th

in control of the Defendant corporations.fact, Defendant Pefanis, Robert Anderson, and

Phyllis Lee, all testified to the scene in AME’s offices when Defendant Pefanis asked Mr.

Popke to sign a statement that Mr. Pobkd not witnessed the August 16, 2007, incident
alleged by Plaintiff. Defendants’ withesses spoke specifically about who had the docume
when, and where. Thus, there were no fact issues as to where the Popke Statement

from, rather only whether David Popke actually signed it.
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As the court noted in its October 2, 2009, order, clear and convincing evidence W
adduced at the two-day hearing that the Popke Statement was forged, beginning with
strong testimony of Plaintiff's expert Farr8hiver, a highly experienced forensic document
examiner, who opined it was “highly probable” the signature was forged. The only reas
Mr. Shiver could not state his opinion with complete certainty is that Defendant
interestingly, did not retain the original of the Popke Statement. Further, the court founc
particularly significant that despite being given the opportunity to cross-examine Mr. Pop
about the statement, Defendants decided not to. Finally, although Mr. Bonertz provided
affidavit in response to Plaintiff’'s motion for default sanction, Mr. Bonertz decided not t
testify at the hearing.

Whether the document was forged was not an issue of liability related to Plaintiff
causes of actions. Rather, the court held the hearing to consider Plaintiff's motion
default sanction under the court’s inherent powers to manage its own afisrgagle
Hosp. Physicians, LLC v. SRG Consulting, Inc., 561 F.3d 1298, 1306 (4 Cir. 2009). There
is no entitlement to a jury on a question of tbhert's inherent powers. Further, a trial court
has the discretion to decide factual disputes concerning the authenticity of eviSence.
Gilmer v. Colorado Institute of Art, 12 Fed. Appx. 892, 895 (4@ir. 2001). Contrary to
Defendants’ arguments, the management of the court’s docket relates not only to issue

time and efficiency; it relates to the integritytbé judicial system in general. The entirety
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of this litigation has been fraught with issuds/eracity and candor to the court — matters
that have distracted the court and the pafteaa determinations of the merits of Plaintiff's
complaint.

Defendants are absolutely incorrect in their assertion that the court failed to consig
sanctions lesser than defaufiee Order, dated Oct. 2, 2009, at 19 (“The court agrees with
Plaintiff that there is no sanction short of striking of the answer to adequately address
issue of fabricated evidence.”). “The use of a forged document in defense of a laws
prejudices both the opposing party and the judsyatem itself. Furthermore, there is no
way to adjudicate Plaintiff's claims and Defendants’ defenses without scrutinizing th
August 16, 2007, incident and the evidence supporting or conflicting with Plaintiff’s
contentions. Therefore, the court finds that the only appropriate sanction is striking
Defendants’ answerId. Furthermore, Defendants never argued during the hearing or pog
hearing briefing that a sanction of default would be inappropriate in the circumstances ¢
forgery. They simply argued that the document was not forged. The court found otherwi
Having found that the document was forged, thé&ttcconsidered this an issue of “fraud on
the court” and considered various factors on the appropriateness of disrasaall 8.

Defendants offer now that the court could have prohibited the use of the documg
at trial, but that “sanction” does nothing to preserve the integrity of the judicial system

deter other litigants from such behavior. Itis no punishment simply to rule that a party dd

15

der

the

uit

e

\"ZJ

of

f a

Se.

leS




AO 72A
(Rev.8/82)

not have a right to use a document that it falsely prepared. The party never had the rigl
use that document in the first place. Having determined that the issue was one of integ
with the judicial system and related to swuchital incident in Plaintiff's allegations, the
court concluded that only the sanction of default would suffice.

C. Vedict Issues

1. Argument No. 5

Defendants aver that Plaintiff produced no evidence at trial on her pain and sufferi
and alternatively that the court should order a remittitur because the jury’s award excee
the amount established by the evidence admittedhht tt is not factually correct to state
that Plaintiff offered no evidence at trial as to her pain and suffering. Plaintiff did take t
stand and testified about the incident and how it affected her. The court can understand
Defendants might make some argument as to the quality and quantity of that evidence,
the court finds there was sufficient evidence from which a jury could have concludg
Plaintiff suffered.

Defendants also argue that “there was no evidence to support the verdicts that
Plaintiff suffered separate ‘pain and suffering’ based on the separate torts of assault

batteryand negligent retentioand sexual harassmeatd retaliation.” See Motion for New

’Defendants also made no argument at the hearing that it would not be appropr
to strike the answer of the corporate Defaridalong with Defendant Pefanis. The court
addresses below the relationship of Defendant Pefanis with the corporate defendants.
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Trial, at 8. As the court describes more fully below, the court expressed this speci
concern at the charge conference, and the parties and court were careful to craft the
verdict form so that impermissible “double recovery” did not occur.

The court disagrees with Defendants’ assertionGbpltey v. BAX Global, Inc., 97
F. Supp. 2d 1164, 1172 (S.D. Fla. 2000), provides some kind of bench mark or limit f
damages on emotional distress at $150,000. The faCtplay were not as egregious as
the facts alleged in the complaint here. FurtheBaglev. McClure, 332 F.3d 1347 (11
Cir. 2003), the Eleventh Circuit found that an award of $500,000 in compensatory dama
to each plaintiff librarian was not an abusedadcretion in a reverse discrimination suit.
“Although compensatory damages must be proven, general compensatory damages
opposed to special damages, need not be proved with a high degree of specificity and
be inferred from the circumstances. A plaintiff may be compensated for intangibl
psychological injuries as well as financial, property, or physical harms. Humiliation an
insult are recognized, recoverable harms and a plaintiff's own testimony of embarrassni
and humiliation can be sufficient to support an award for compensatory damkdyes.”
1359 (quotations and citations omitted). “The standard of review for awards ¢

compensatory damages for intangible, emotional harm is deferential to the fact fing
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because the harm is subjective and evaluating it depends considerably on the demeanor of

the witnesses.’ld.
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Here, the jury awarded Plaintiff a total of $1,650,000 in compensatory damages,

which will be reduced to $1,150,000 because of Title VII's statutory caps (as discuss

below). The court finds that this awladoes not exceed an amount established by the

evidence. The factual recitation of PlaintifEemplaint is replete with reprehensible acts

by Defendants, including Defendant Pefanis pushing Plaintiff onto her back and climbing

on her to “dry hump” her during a meeting with co-workers and a client; pinning Plaintif

against a wall in the hallway to simulate forced sex upon her; in front of other peoq

grabbing and holding her vagina and describing it as “really teeny.” The factual

circumstances of these incidents — that they include both verbal harassment as we
numerous instances of physical touching angtwlene in front of other people — render the
jury’s verdict reasonable.

2. Argument No. 7

ed

14

Defendants argue that the jury’s award on sexual harassment and retaliation exceeds

the Title VIl statutory cap codified at’®81a(3)(A) (for companies with between 14 and
101 employees, the “sum of the amount of compensatory damages awarded under

section for future pecuniary losses, emotional pain, suffering, inconvenience, men

this

tal

anguish, loss of enjoyment of life, and other nonpecuniary losses, and the amount of punitive

damages awarded under this section, shall not exceed” $50,000 per complaining pa
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There is no dispute that for a company j@nt employer, in this case), the size of
Defendants’, the statutory cap for damages under Title VIl is $50,000.

Here, the jury awarded Plaintiff $50,000 in compensatory damages and $1,000,(
in punitive damages for her sexual harassment claim, as well as $500,000 in compenss
damages and $2,000,000 in punitive damages on her retaliation claim under Title \
Therefore, the court must write the jurytdal award of $3,550,000 on the Title VII claims
down to $50,000. In this respect, the court tg@refendants’ motion for a new trial or in
the alternative remittitur.

Plaintiff, however, makes a further argument with respect to the retaliation clain
As the parties discussed in conference when creating the jury verdict form, the court ha
concern that the jury not award duplicate damages under various causes of action for
same pain and suffering incurred by Plaintiff. To prevent that, the verdict form was creat
in a “cascading” fashion beginning with Plaintiff’'s assault and battery claim which was t
cause of action most closely associated Wltintiff's most serious claim that Defendant
Pefanis sexually assaulted her on Augus06,7, by grabbing her in the crotch area and
holding her. The jury made its damages award on assault and battery. On the nextc
of false imprisonment, the verdict form added the following language:

Any damages you award on a claim must be supported by evidence relating

to that claim and damages for one claim may not be duplicative of damages

awarded in another claim. Plaintiff may not recover twice for the same injury
under alternative theories of liability. A party is entitled to be made whole,
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but not entitled to recover more thamce for the same injury. If you believe
you have already awarded Plaintiff all damages that would cover the conduct
of this cause of action, please proceed [to the next question].
See Verdict Form, at 3, 5, 7, 9, 11, and 13 (adding this language is each subsequent cause
of action considered by the jury).
The verdict form proceeded through the state law claims, then addressed sexual

harassment in violation of Title VII, retaliation in violation of Title VII, and threats and

intimidation in violation of section 1985(2). After awarding $500,000 in compensatory

=

damages and $2,000,000 in punitive damages on the Title VII retaliation claim, the jyry
returned no award on compensatory damages for the § 1985(2) claim, but $500,000 in
punitive damages. Plaintiff asks that the court shift the $500,000 the jury attributed to the
Title VI retaliation (and which must be writtelown to zero by virtue of the statutory cap)
to the § 1985(2) claim. Plaintiff asserts that the only reason the jury did not award any
compensatory damages on the § 1985(2) claim was the instruction on the jury verdict form
to avoid “double recovery.” Had the jury d@est form been in a different order, the jury
would have awarded compensatory and punitive damages on § 1985(2) and then nothinjg on
Title VII retaliation.
Plaintiff may be correct that Title VII retaliation and 8 1985(2) are simply different

theories of recovery for the same set of March 2008 wrongful Set#gue v. Home Depot

U.SA, Inc., 629 F. Supp. 2d 1336, 1344 n.2 (N.D. Ga. 2009) (Matrtin, J.) (noting that
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plaintiff’'s 8 1985(2) retaliation and Title VII claims arose out of same set of underlying
facts). Plaintiff may alsde correct in her surmise that the jury failed to award
compensatory damages on her 8§ 1985(2) claimlmedguse of the order of the jury verdict
form. The court, however, does not agree that either of these possibilities means that the
court should exercise any discretion to “shift” the jury’s award of compensatory damages
on the Title VII retaliation claim to the § 1985(2) claims.

Plaintiff citesBradshaw v. School Bd. of Broward County, 486 F.3d 1205 (f1Cir.
2007), in support of her argument. There,plantiff raised claims under both Title VII
and Florida’s Civil Rights Act. The court noted that Title VII and the Florida statute had
nearly identical language and “the vegme conduct violates both statutekd’ at 1207.
“So if Title VIl cannot remedy the full extent bkr injury because of its damage cap, then
the remaining portion of her injury should be remedied as much as possible under the

Florida [Civil Rights Act], and vice verseld. at 1207-08. The jury awarded the plaintiff

U

$500,000 in compensatory damages. Her Title VII claim was capped at $300,000 dug to
employer size. The statute describing her Florida state law claim limited total recovery
against a state or its subdivision to $100,000. The Eleventh Circuit found that the plaintiff

could only recover $300,000 and nothing more under the Florida state law claim becapse

the $100,000 limit had already been paid ddt.
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The court finds the circumstancedBoadshaw distinguishable enough that the case
cannot support an argument that any damages awarded under Title VIl retaliation but bafred
by the statutory cap should be shifted to 8§ 1985(2) when the jury did not award any damdges
under § 1985(2). Similarlygavon v. Swift Transportation Co., 192 F.3d 902, 910 (9th Cir.
1999) andBroadnax v. City of New Haven, 141 Fed. Appx. 18 (2d Cir. 2005), cited by
Plaintiff, relate more directly to closely associated Title VIl and § 1981 claims. Further, |n
Pavon, the jury verdict form did not distinguish among his § 1981, Title VII, and wrongfu
discharge claims and therefore does not directly speak to the issue here.

3. Argument No. 10

Related to the above, Defendants argue that the jury did not award any compensatory
damages for § 1985(2), but then improperly awarded $500,000 in punitive damages on|the
§ 1985(2) claim.

Defendants offer no additional context for this argument and the court is left {o
wonder. Defendants could be arguing thet improper to award punitive damages when
no compensatory damages have been awarded. This general proposition has some merit.
See, e.g., Californiav. Altus Financial SA., 540 F.3d 992, 1002 {XCir. 2008) (affirming
vacatur of punitive damages award where jury awarded “$0” in compensatory damages
because verdict showed plaintiff did not suffer “actual damages” necessary to sustain

punitive damages award}poper Distrib. Co. v. Amana Refrigeration, Inc., 63 F.3d 262,
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281-84 (3d Cir. 1995) (vacating punitive damages award for tortious interference clajm
where jury found actual harm but awarded no compensatory damages.) However, in|the
instant circumstances, the legal question is more complicated than might appear at first
glance. As the Second Circuit has notedjaneral there is ho consensus at common law
as to the appropriateness of a punitive damages award absent compensatory or nominal
damagesSee Cush-Crawford v. Adchem Corp., 271 F.3d 352, 358 (2d Cir. 200Beealso
De Jesus Nazario v. Morris Rodriguez, 554 F.3d 196, 203-04{Lir. 2009);La. ACORN
Fair Housing v. LeBlanc, 311 F.3d 298, 301 {(XCir. 2000) (“there is no established federal
common law rule that precludes the award of punitive damages in the absence of an award
of compensatory damages”).
Even more relevant to Plaintiff’'s § 1985(2) claim here, numerous circuit courts haye
not required proof of actual or nominal damages to support a punitive damages award in
civil rights cases.See Abner v. Kansas City S RR. Co., 513 F.3d 154, 160 {SCir. 2008)
(“We agree with the conclusions of several of our sister circuits that a punitive damages
award under Title VII and 8§ 1981 need not be accompanied by compensatory damages.”);
Timm v. Progressive Steel Treating, 137 F.3d 1008 {7 Cir. 1998) (punitive damages
available absent actual damages in Title VII or analogous cag¢esnder v. Riga, 208
F.3d 419 (3d Cir. 2000)Cush-Crawford, 271 F.3d 252 (2d Cir. 2001) (“to make

enforcement of the jury’s award of punitive damages turn on whether the jury also awarded
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purely symbolic nominal damages carries a likelihood of defeating the jury’s intention as
a result of confusion”).

In fact, inDavisv. Locke, 936 F.2d 1208 (11Cir. 1991), the Eleventh Circuit held
that “punitive damages may be awarded in a 8§ 1983 action even without actuaticds.”
1214 (citingWilson v. Taylor, 658 F.2d 1021, 1033 (5th Cir. Unit B. Oct. 1981)). “An
award of punitive damages is authorized in a civil rights case if ‘the defendant was
motivated by an evil motive or intent, or there must be reckless or callous indifference|to
federally protected rights.1t. (quotingAndersonv. City of Atlanta, 778 F.2d 678, 688 (1'1

Cir. 1985)).

N

Defendants have pointed to no particular Eleventh Circuit authority which woul
direct that an award of punitive damages on a 8§ 1985(2) claim is improper without an award
of compensatory damages and the courftwasd none. Further, while the court has held
above that it will not “shift” the jury’s award of compensatory damages on Title VI
retaliation to Plaintiff's 8 1985(2) claim, the Title VIl compensatory award could potentially
support an award of punitive damages on § 1985(2).

In the end, without more than a one sentence argument by Defendants, the court will

not strike the jury’s award of punitive damages under § 1985(2).
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4, Argument No. 8

Defendants argue that the punitive damagesded were improper in three respects:
(a) the punitive damages were excessive with respect to the compensatory award |and
therefore must be reduced, (b) Plaintiff presented no clear and convincing evidence on|the
state law claims, and (c) there was no showing at trial that the corporations were primary
tortfeasors to be punished for assault and battery as they were already punished for negligent
retention.

“The Supreme Court has recognized constitutional principles of due process prohipit
the imposition of grossly excessive or arbitrary punishments on a tortfe2igio¥. of N.
Am., Inc. v. Gore, 517 U.S. 559, 562 (1996). Gore, the Supreme Court instructed courts
reviewing punitive damages to consider three guideposts: (1) the degree of reprehensibiility
of the defendant’'s misconduct; (2) the disparity between the actual or potential harm
suffered by the plaintiff and the punitive damages award; and (3) the difference between|the
punitive damages awardéxy the jury and the civil penalties authorized or imposed in
comparable casesBoglev. McClure, 332 F.3d 1347, 1360 (1 Cir. 2003) (affirming jury
award of nearly $2 million in punitive damages to each librarian in reverse discrimination
case because racial discrimination was “reprehensible” and defendants attempted to cpver
up their wrongful act) See also Sate Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408

(2003); Goldsmith v. Bagby Elevator Co., Inc., 513 F3d. 1261, 1282-83 (1 Tir. 2008)

25

AO 72A
(Rev.8/82)



(“Evidence tending to prove a company policy or practice of discrimination can support a
sizeable punitive damages awardAgtion Marine, Inc. v. Continental Carbon, Inc., 481
F.3d 1302, 1318-23 (Y1Cir. 2007) (extensively discussing applicatiorGare).

Defendants argue that a $50,000 award of compensatory damages on Title VII sexual
harassment does not support a $1,000,000 punitive damages award; $500,000 in
compensatory damages on Title VII retaliation does not support $2,000,000 in punitive
damages; and $100,000 in compensatory damages for negligent retention does not support
a $3,000,000 punitive award. Defendants contend the multiplier against AME for the
negligent retention claim only is 40 times and Georgia Mutual is 20 fimes.

As the court discussed iBogle, the ratio analysis is “not binding,” but rather
“instructive.” See 332 F.3d at 1361 (quotirgampbell, 123 S. Ct. at 1524). Nonetheless,
the court approved a 4:1 ratioBogle. Id. In Goldsmith, the Eleventh Circuit approved a

9.2 to 1 ratio of punitive damages to compensatory damages ($500,000 to $54,321). 513

F.3d at 1283-84 (noting also that court had approved ratio greater than single digit multiplier
where compensatory damages were small and need for deterrence was substantial).
Here, the aggregate compensatory damages award was $1,650,000 which the qourt

has written down to $1,150,000 because of Title VII statutory caps. The jury awardgd

*Defendants’ argument focuses only on the ratio and multiplier and nat
“reprehensibility.” Based on the facts as alleged to the jury through the default, the court
finds without merit any contention that the conduct at issue was not highly reprehensible.
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$7,500,000 in punitive damages which has been written down to $4,500,000. Thisisar
of 3.9:1, well within the single digit “instructive” multipliér While the jury’s award was
certainly high and another jury might not award at a similar rate, the court does not find {
jury’s award to be out of line with awards in similar cases. The allegations in the complai
which the jury had to accept as true, are reprehensible and support a jury’s award of pun
damages at a level designed to severely deter future acts.

On the state law claims, the jury was specifically asked on the jury verdict forf
whether each of the defendants acted with “specific intent to harm.” Under Georgia Ia
“specific intent to harm” is defined as “thetor desires to causensequences of his act,
or that he believes that the consequences are substantially certain to result fbB it.”
Hunt Transport, Inc. v. Bentley, 207 Ga. App. 250, 255 (1996). Based on the evidence a
presented to the jury, the court finds that Plaintiff proffered clear and convincing eviden
sufficient for the jury to conclude “specific imteto harm.” Further, the parties stipulated

at trial that AME was worth $6.8 million. Evidence at trial showed that Defendant Pefan

was a 50% owner of AME. Thus, financial worth information was presented to the jury.

Last, Defendants argue that there was no evidence presented to the jury that

corporations were primary tortfeasors to be punished for assault and battery becauss

*This is without a consideration of attorney’s fees, a matter upon which the court h
not yet ruled. See Action Marine, 481 F.3d at 1320 (holding that attorney’s fees may be
added as part of the measure of actual damages before comparing punitive for purposs
Gore.)

27

Atio

he
nt,

tive

n

W,

S

ce

IS

the

the

as

bs of




AO 72A
(Rev.8/82)

corporations had already been punished for negligent retention of Defendant Pefanis \
Plaintiff contended was responsible for the assault and batteviaylm CraneBros., Inc.,

276 Ga. 280 (2003), under a theoryredpondeat superior, the plaintiff sued the Crane
Brothers, Inc. after employees of the company physically attacked him while they wg
digging awell for him. One of the employees was eventually criminally convicted of simp
battery. In discussing whether punitive damages were appropriate against the emplo
Crane Brothers, the Supreme Court of Georgia reiterated that the purpose of punit
damages is to “punish, penalize, or to deter a defendahft 281. An “award of punitive
damages is not intended to punish conduct, but to punish or, as in a case such as this

to deter a defendant.1d. The court further held that “whether the employee has bee

vho

e

ver,

ive

one,

N

punished is irrelevant to the goal of deterring the defendant, the employer, from permitting

such behavior on the part of its employed3dcause the employer had not been criminally
punished for the battery charge, there was no danger of the employer being subjeq
multiple punishment in aespondeat superior suit for assault and batteryd. at 281-82.
Further, the court held, an “employer can be liable for punitive damages for the act of
employee.”ld. at 281 n.3 (citingsasway v. Atlanta & West Point R. Co., 58 Ga. 216 (1877)

andFowler v. Smith, 237 Ga. App. 841 (1999)).

*Defendants did not raise any issues regardiegpbndeat superior” liability and the
court does not address them here.
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There is also no danger of double punishment due to the negligent retention clg
brought by Plaintiff. Respondeat superior liability addresses different concerns than
negligent retention. Negligent retention requires some proof that the defendant emplo
knew or had reason to know of the employee’s propensity for assault and battery whet
respondeat superior liability does not.

D. Remaining Claims

The parties have devoted varying degreestteition to these claims and the court
will here dispose quickly of those that do not require in-depth discussion.

1. Argument No. 13

Defendants argue that because Defendant Pefanis allegedly harassed both malg
female employees, his conduct is not actionable under Title VII. Plaintiff responded that

fact Defendant Pefanis’s harassment of men and women was of a different qual

lim

yer

eas

» and

in

ty.

Defendant Pefanis harassed women in order to demean, degrade, and subordinate them,

while he harassed men for sexual gratification.

Defendants raised this argument on motion for summary judgment before t
Magistrate Judge and the Magistrate Judged that Defendant Pefanis was not an “equal
opportunity offender.” Defendants objected to this portion of the Report an
Recommendation and the court rejected their objections. Defendants have presented ng

information to cause the court to reconsider that ruling. In fact, as Plaintiff notes, at trial M
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LaLiberty testified that Defendant Pefanis sought sex from him, while Plaintiff testified thz
Defendant Pefanis harassed her but never propositioned her for sex.

2. Argument No. 12

Defendants contend that there was no evidence presented at trial to support Plaint
allegations of prior bad conduct by Defendant Pefanis; therefore, the court should h3
directed a verdict against Plaintiff and in favor of the corporations on the negligent retenti
claim. Defendants’ factual premise is in@xt. Plaintiff pled in her complaint that
Defendant Pefanis owned at least 50% of AME and GMMC, and that Pefanis used
corporations as a “platform to engage in perverse and deviant sexual behavior aga
employees, including sexual harassment and sexual asssagtAmended Cmplt., § 10.
Plaintiff also alleged that “Defendants were well aware of Pefanis’ gross history of sext
and racial harassment in the workplace. For example, in 2004, two former Joint Emplo
employees, Erica Tolbert (“Tolbert”) and Farrah Bowers (“Bowers”), each filed charges
sexual and racial harassment against AME based on conduct and statements by Pefa
the workplace.” See Amended Cmplt., 11 12-£3By virtue of the fact that Tolbert and
Bowers both filed charges of discrimination with the Equal Employment Opportunit
Commissionsee Amended Cmpilt., 11 14-15, the corporations also were put on notice of tf

accusations made against Defendant Pefanis. Furthermore, Plaintiff’'s amended compl;

®*The court had granted Defendants’ mofiohmine barring any discussion of racial
discrimination at trial and that order was not violated during trial.

30

At

ff's

nve

on

the

inst

al

yer

Nis in

N

e

aint,




AO 72A
(Rev.8/82)

as read to the jury, is replete with examples of harassment she witnessed during
employment. During trial Mr. LaLiberty testified about prior sexual assaults.
Moreover, Plaintiff alleged in her complaititat due to his status as at least 50%
owner and as Chief Executive Officer and Chief Financial Officer, Defendant Pefanis a
the corporate Defendants were alter egod would therefore be aware of each other’s
actions.See Amended Cmpilt., 1 29 (“To state the obvious, none of Pefanis’ misconduct wi
a surprise to the Joint Employer. Not only was Pefanis the owner, CEO, CFO, and alter
of the Joint Employer — but numerous senior officers of AME and Georgia Mutua

witnessed, tolerated, laughed at, and encourBgéghis to engage in his perverted sexual

her

200

[=

comments and actions []. Officers of AME and Georgia Mutual also ignored Forsberg’s and

other employees’ repeated requests that Pefanis stop his misconduct.”)

Thus, the court finds there was more than sufficient evidence from which ajury cou
conclude that the corporate Defendants were aware of Defendant Pefanis’ conduct and
no action.

3. Argument No. 2

Defendants contend that as a consequence of the court’s decision to strike th
answer, the decision on liability was removedririne jury and despite the fact there was
no factual support for her allegations, the jury was instructed to assume the allegations w

true. Further, the corporation was held liable on the mere basis of the allegation in
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complaint that it was established to give Pefanis a “platform and outlook for his sexu
conduct.” See Amended Cmplt., § 58.
As the court set forth above, during the course of this litigation Plaintiff presentg

evidence through the factual allegations of her amended complaint and the testimony of

al

d

her

witnesses at trial that the corporations were, indeed, aware of the allegations agajinst

Defendant Pefanis and took no action. Bothctbraplaint and the facts developed at trial

provided evidence from which the jury could conclude that Defendant Pefanis and the

corporate Defendants were alter egos. The jury, therefore, had more than sufficient evideg
upon which to base a conclusion that Defendargorations could be liable for the conduct
of Defendant Pefanis. To the extemyaargument remains, the court finds it simply
reargues the appropriateness of the defadfijment which the court has addressed above
By operation of law, when a party defaults, the well-pleaded factual allegations made in
complaint are deemed truéee, e.g., Eagle Hospital Physicians, LLC v. SRG Consulting,

Inc., 561 F.3d 1298, 1307 (1Lir. 2009).

4. Argument No. 3

Defendants aver that the default entered by the court created an impossibly unlg

rnce

the

vel

playing field for damages and Defendants were barred from demonstrating that Plainiff

participated in the “horseplay.” Defendaatso assert that “because the defendants were

denied the right to contest liability, they were not permitted to contest the severity of t
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injuries [Plaintiff] suffered or the pain she endure@e Motion, at 7. Again, the factual

premise is incorrect. Throughout the pre-trial conference and the trial, it was clear that

Defendants were permitted to contest the severity of Plaintiff's alleged injury an

d

Defendants’ counsel raised that issue with nearly every witness who took the stand and

focused in particular on the schedule Plaintiff kept on the day she quit her job, as 1
testified, due to Defendant Pefanis’s final act of assault against her. Because Defend
most certainly contested the severity of Plaintiff's injury, the court denies Defendant
motion for a new trial on this basis.

5. Argument No. 11

Defendants argue that there is no factual basis for the jury’s award of lost wages §
benefits on negligent retention, retaliation, assballt and battery. Onthe jury verdict form,
the jury was asked to make only one calculation of lost wages and benefits. The |
determined that this amount was $50,000. The jury was then asked upon which cause
action it found lost wages and benefits. The jury checked all causes of &&ddury
Verdict, at 15. Defendants contend only that there was not sufficient evidence on neglig
retention, retaliation, and assault and battBegcause there is no dispute that the remaining
causes of action would support lost wages and benefits, the court need not detern

whether it is appropriate for these three causes of action. There is only one award of
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wages and benefits. So long as at least one cause of action supports it — in this
Plaintiff's claim for sexual harassment — the jury’s award stands.

6. Argument No. 6

Defendants argue that Georgia Mutual Mortgage Corporation does not have
sufficient number of employees to be held liable under Title VIl. Defendant Pefan
submitted an affidavit testifying that Georgia Mutual had less than 15 employees in each
20 or more calendar weeks in 2006, 2007, 2088.Pefanis Aff., 11 6-7. Title VII limits

the definition of an “employer” to entities that have “fifteen or more employees for ead

Case

S

1 of

h

working day in each of twenty or more calendar weeks in the current or preceding calendar

year.” 42 U.S.C. § 2000e(b). The “employaenerosity” requirement is an element of a
plaintiff's claim for relief and not a jurisdictional issuarbaughv. Y & H Corp., 546 U.S.
500, 515 (2006).

Throughout the course of the litigation, Plaintiff has contended that AME an
Georgia Mutual were “joint employers” and Defendants have not challenged that assert
until the instant motion. Plaintiff pled in her complaint that Georgia Mutual Mortgagg¢
Corporation was a “joint employer” of AMESee Amended Cmplt., 1 7. “For example,
Georgia Mutual pays employees certain payierconnection with their employment such
as bonuses and car allowances. Pefanis simply uses Georgia Mutual to funnel funds

monies to and from himself and employees at AMEL”
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Various tests exist to determine whether two entities may be construed as a single
individual’s employer for purposes of Title VIl liabilitysee Lyesv. City of Riviera Beach,
166 F.3d 1332, (1LCir. 1999) én banc) (describing “integrated enterprise,” “joint
employers,” and “agency” tests). If the entities meet any one of these tests, the total number
of employees is aggregated. Here, Plaiatléfiged in her complaint that AME and Georgia
Mutual Mortgage Corporation were “joint employers.” That factual allegation is admitted
as part of the default. There is no dispute that AME meets the employee numerosity
threshold for liability under Title VII; therefore, the fact that Georgia Mutual Mortgage
Corporation, itself, may employ less than fifteen people does not remove Georgia Mutual

from liability because it is aggregated with AME.
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7. Argument No. 4

Defendants contend that it is inconsistent for the court to present Plaintiff’'s complai
to the jury asserting that AME and Georgiatival are “alter egos” and then allow the jury

to treat AME and Georgia Mutual as separeorporations for the purpose of damages.

Plaintiff asserts throughout her complaint that AME and Georgia Mutual are “joint

employers,’see Amended Cmpltpassim, and in certain particular paragraphs that Pefanis

is the “alter ego” of the Joint Employer (AME and Georgia Mutuéd). 19 10, 29, 84.

Plaintiff recites that AME and Georgia Mutual “separately and jointly through their alter ego

Pefanis and other employees” violated Title Midl., T 84.

As the court explained above, Plaintiff's allegations of AME and Georgia Mutual as

Joint Employers relates to whether the number of employees in those corporations shq
be aggregated for the purpose of determining whether the entities as “Joint Employers”
be held liable under Title VII despite the fact that Georgia Mutual may not meet tk
“employee numerosity” requirement. Plaintiff then also refers to both AME and Georg

Mutual as “alter egos” of Defendant Pefanidere is nothing in the “alter ego” allegation

which would preclude a separate finding of liability against AME and Georgia Mutuaj.

Rather, Plaintiff alleges that Defendant Pefanis controls, that is, acts as the “alter ego
AME and also controls and acts as the “alter ego” of Georgia Mutual. The fact that Plaint

alleged he controls both corporations doesmean that the two corporations cannot be
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independent jural entities against which an awdrdamages can be brought. That is, the
allegation of “alter ego” goes to Defendant Pefanis’s relationship to the two corporatio
and not their relationship with each other.

8. Argument No. 14

Defendants argue that an “award against both the corporations for negligent retention

of Defendant Pefanis cannot be supported if judgment is also entered against Jim Pef
personally for the underlying conduct. In dh@refendant Pefanis may not be held liable

for failing to fire himself.” See Motion for a New Trial, at 14. As demonstrated by the jury
verdict chart above, only AME and Georgia Mutual were held liable for negligent retentio
Therefore, Defendant Pefanis was not held liable under a theory of negligent retention
“failing to fire himself.” Defendant Pefanis is not the sole owner of AME or Georgig
Mutual.

9. Argument No. 9

Defendants argue that in absence of any evidence about the income of Defend;
Pefanis, AME, or Georgia Mutual, the jury had no basis upon which to award punitiy
damages. At trial, however, the parti¢éipidated as to the net worth of AME at $6.8
million. Further, the jury also knew from the reading of Plaintiff's complaint that Defendar

Pefanis was at least a 50% owner of AME and that Georgia Mutual existed only as an §
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of AME to disburse certain bonuses to AME@ayees. Therefore, the factual premise of
Defendants’ argument is incorrect.
[11.  Conclusion

Therefore, the court GRANTS IN PART AND DENIES IN PART Defendants’ joint
motion for a new trial pursuant to Rule 59mthe alternative for remittitur, and motion to
enforce statutory cap [197] and DENIES Defendanbtion for an extension of time to file
a reply brief [200].

To meet the statutory caps under Title VII, the court reduces the jury’s award
Plaintiff of $50,000 in compensatory damages and $1,000,000 in punitive damages for
sexual harassment claim, as well as $500,000 in compensatory damages and $2,000,0
punitive damages on her retaliation claim under Title VII. The court writes the jury’s totq
award of $3,550,000 on the Title VIl claims down to $50,000.

IT 1SSO ORDERED this 8th day of December 2009.

/s _J. Owen Forrester
J. OWEN FORRESTER
SENIOR UNITED STATES DISTRICT JUDGE
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