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         IN THE UNITED STATES DISTRICT COURT

         FOR THE NORTHERN DISTRICT OF GEORGIA

                    ATLANTA DIVISION

 CAMBRIDGE UNIVERSITY      )

 PRESS, et al.,            )

                           )

              Plaintiffs,  )

                           )

         vs.               )  Civil Action File

                           )  No. 1:08-CV-1425-ODE

 MARK P. BECKER, in his    )

 official capacity as      )

 Georgia State University  )

 President, et al.,        )

                           )

              Defendants.  )

                         - - -

         Videotaped deposition of DIANE BELCHER, taken

on behalf of the plaintiffs, pursuant to the

stipulations contained herein, before Teresa Bishop,

RPR, RMR, CCR No. B-307, at 104 Marietta Street, 6th

floor, Room 3, Atlanta, Georgia, on Thursday, May 7,

2009, commencing at the hour of 8:55 a.m.

_______________________________________________________

                    Shugart & Bishop

               Certified Court Reporters

                        Suite 140

                   13 Corporate Square

                  Atlanta, Georgia 30329

                     (770) 955-5252
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1                           I N D E X

2

3     Examinations                                    Page

4

5

6  EXAMINATION BY MR. LAWSON                           5

7

8                        E X H I B I T S

9

10     No.      Description                            Page

11

12 11-14   * copy of new copyright policy               82

13  19*   blank form Bates marked GAState0000370        75

14  64*   EReserves course page for AL8961 Spring 2007  24

15  109   CV                                             9

16  110   e-mail dated April 17, 2009 from Hall         16

17        to various people, subject UGS copyright

18        policy workshop

19  111   e-mail dated February 6, 2006 from            37

20        Sippell to Belcher, subject Belcher

21        course

22  112   permissions page to Belcher from              37

23        University of Michigan Press

24  113   syllabus for AL8900 Spring 2009               42

25  114   copy of Focus on the Language Classroom       50
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1        by Allwright and Bailey

2  115   document entitled Receptivity - some          51

3        relevant research

4  116   syllabus for AL8900 spring 2008               57

5  117   syllabus for AL8900 fall 2006                 60

6  118   syllabus for AL8961 spring 2007               63

7  119   syllabus for AL8900 fall 2004                 70

8  120   syllabus for AL8992 fall 2007                 72

9  121   fair use checklist                            83

10  122   book titled Focus on the Language             100

11        Classroom by Allwright and Bailey

12

13

14

15     *  previously marked exhibits

16

17

18

19

20

21

22

23

24

25
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1     APPEARANCES OF COUNSEL:
2
3        FOR THE PLAINTIFFS:
4

                  TODD D. LARSON
5                   ATTORNEY AT LAW

                  WEIL GOTSHAL & MANGES
6                   767 FIFTH AVENUE

                  NEW YORK, NY 10153-0119
7                   212.310.8238

                  TODD.LARSON@WEIL.COM
8
9                   JOHN H. RAINS, IV

                  ATTORNEY AT LAW
10                   BONDURANT, MIXSON & ELMORE

                  1201 WEST PEACHTREE
11                   SUITE 3900

                  ATLANTA GA 30309-3417
12                   404.881.4121
13

       FOR THE DEFENDANTS:
14

                  LAURA GRAY
15                   ATTORNEY AT LAW

                  KING & SPALDING
16                   1180 PEACHTREE STREET, N.E.

                  ATLANTA, GA 30309-3521
17                   404.572.2530

                  taskew@kslaw.com
18
19                   KERRY L. HEYWARD

                  ATTORNEY AT LAW
20                   GEORGIA STATE UNIVERSITY

                  OFFICE OF LEGAL AFFAIRS
21                   P.O. BOX 3987

                  ATLANTA, GA.  30302-3987
22
23        ALSO PRESENT:
24                   KENNITH DRAKE, VIDEOGRAPHER
25                              -  -  -
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1                  T H E  V I D E O G R A P H E R :   T h i s  w i l l  b e  t h e

2              v i d e o t a p e d  d e p o s i t i o n  o f  D i a n e  B e l c h e r

3              t a k e n  b y  t h e  p l a i n t i f f s  i n  t h e  m a t t e r  o f

4              C a m b r i d g e  U n i v e r s i t y  P r e s s ,  e t .  a l .  v e r s u s

5              M a r k  P .  B e c k e r  i n  h i s  o f f i c i a l  c a p a c i t y  a s

6              G e o r g i a  S t a t e  U n i v e r s i t y  p r e s i d e n t ,  e t .  a l .

7                  T h e  d a t e  i s  M a y  7 t h ,  2 0 0 9 .   W e  a r e  o n

8              t h e  r e c o r d  a t  9 : 1 4 : 2 3 .

9                         D I A N E  B E L C H E R ,

10     h a v i n g  b e e n  f i r s t  d u l y  s w o r n ,  w a s  e x a m i n e d  a n d  t e s t i f i e d  a s

11     f o l l o w s :

12                  M S .  G A R Y :   J u s t  l i k e  t o  s t a t e  f o r  t h e

13              r e c o r d  t h a t  t h i s  m o r n i n g  w e  p r o d u c e d  t o

14              P l a i n t i f f s '  c o u n s e l  s o m e  d o c u m e n t s  t h a t

15              w e r e  g i v e n  t o  u s  b y  J o d i  K a u f m a n n  i n c l u d i n g

16              h e r  c o m p l e t e d  v a r i o u s  c h e c k l i s t s .

17                        E X A M I N A T I O N

18     B Y  M R .  L A W S O N :

19         Q .    G o o d  m o r n i n g .

20         A .    G o o d  m o r n i n g .

21         Q .    W o u l d  y o u  s t a t e  y o u r  n a m e  a n d  a d d r e s s  f o r  t h e

22     r e c o r d  b e f o r e  w e  g e t  s t a r t e d .

23         A .    D i a n e  B e l c h e r .   1 1 9 1  B e r k l e y  R o a d ,  A v o n d a l e

24     E s t a t e s ,  G e o r g i a .

25         Q .    I ' m  T o d d  L a w s o n .   I ' m  a n  a t t o r n e y  r e p r e s e n t i n g
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1     the plaintiffs in this action who are Cambridge

2     University Press, Oxford University, Sage Publications.

3              Have you been deposed before?

4         A.   No, never.

5         Q.   First time.  Did you meet with your counsel

6     prior to the deposition?

7         A.   Yes.  In fact just now.

8         Q.   Did you meet earlier in the week or before

9     that?

10         A.   Yes.

11         Q.   For how long?

12         A.   Gosh, I don't know.

13         Q.   Approximately is fine.

14         A.   A few hours.

15         Q.   Okay.  And who was in attendance?

16         A.   Laura and -- it was mainly Laura.  There was

17     another I think a partner who was there at the

18     beginning, but he left.

19         Q.   Okay.  So did they go through how this will

20     work generally?

21         A.   Yes.  They explained the procedures because it

22     was all new to me.

23         Q.   Okay.  Well, then I won't dwell on that.  But

24     a couple things.  If you need a break at some point,

25     just let me know and we can accommodate you.  If you
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1     don't understand the question I ask, please ask me to

2     clarify it, I'll be happy to do that.

3         A.   I will.

4         Q.   Let me ask you this.  Have you seen the

5     complaint in this action?

6         A.   No, I haven't.

7         Q.   Okay.  Are you aware that you were identified

8     in the complaint?

9         A.   I am aware of that.

10         Q.   Okay.  And are you aware of the specifics of

11     what was alleged in terms of your course?

12         A.   No.  I don't know that.

13         Q.   Okay.  Did you review for this deposition any

14     of your old syllabi for your courses?

15         A.   I did when I was asked to produce them.

16         Q.   So you reviewed the ones that were produced to

17     us as part of the litigation?

18         A.   Yes.

19         Q.   Okay.  And as part of that, did you go back

20     and look at any of the postings that you've made on the

21     university EReserve system?

22         A.   The postings?

23         Q.   The readings excerpts.

24         A.   Actually I can't because they're not available

25     after the term ends.
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1         Q .    O k a y .   A n d  y o u  h a v e  - -

2         A .    T h e y ' r e  n o t  a c c e s s i b l e  t o  f a c u l t y  o r  s t u d e n t s .

3         Q .    Y o u  h a v e  s o m e  t h a t  a r e  c u r r e n t l y  b e i n g  u s e d  o n

4     t h e  s y s t e m ,  i s  t h a t  r i g h t ?

5         A .    T h i s  p a s t  s e m e s t e r  I  d i d ,  y e s .

6         Q .    Y o u  m e n t i o n e d  t h e  s y l l a b i  t h a t  y o u  r e v i e w e d .

7     D i d  y o u  g a t h e r  d o c u m e n t s  f o r  t h i s  l i t i g a t i o n  i n  a n y  w a y ?

8         A .    I  g a t h e r e d  t h e  d o c u m e n t s  t h a t  w e  w e r e  a s k e d  t o

9     p r o v i d e .

10         Q .    S o  y o u  - -

11         A .    W h i c h  w a s  e - m a i l  a n d  - -  w i t h  c e r t a i n  k e y

12     w o r d s .

13         Q .    R i g h t .   O k a y .   S o  y o u  d i d  t h a t  s e a r c h

14     y o u r s e l f ?

15         A .    A c t u a l l y  I  w a s  a s s i s t e d  b y  a  g r a d u a t e  r e s e a r c h

16     a s s i s t a n t  i n  t h e  d e p a r t m e n t  b e c a u s e  i t  w a s  v e r y  t i m e

17     c o n s u m i n g ,  a n d  I  a c t u a l l y  d i d n ' t  k n o w  h o w  t o  d o  a l l  t h e

18     s e a r c h e s .

19         Q .    A n d  y o u  p r o d u c e d  a l l  t h e  s y l l a b i  t o  u s  t h a t

20     y o u  c o u l d  f i n d  f o r  y o u r  c o u r s e s ?

21         A .    O h ,  y e s .

22                         ( P l a i n t i f f s '  E x h i b i t  N o .  1 0 9

23                          w a s  m a r k e d  f o r  i d e n t i f i c a t i o n

24                          b y  t h e  r e p o r t e r . )

25     B Y  M R .  L A W S O N :
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1         Q .    I ' d  l i k e  t o  m a r k  o r  h a n d  y o u  w h a t ' s  b e e n

2     m a r k e d  P l a i n t i f f s '  E x h i b i t  1 0 9 .

3         A .    O k a y .

4         Q .    D o  y o u  r e c o g n i z e  t h i s  a s  y o u r  C V ?

5         A .    Y e s .

6         Q .    O k a y .   J u s t  w a n t  t o  a s k  y o u  a  f e w  q u e s t i o n s

7     a b o u t  t h i s .

8         A .    O k a y .

9         Q .    A n d  I  w i l l  j u s t  f o r  t h e  r e c o r d ,  t h i s  w a s  t a k e n

10     f r o m  t h e  G S U  w e b  s i t e .

11         A .    O k a y .

12         Q .    N o t  s o m e t h i n g  t h a t  w a s  p r o d u c e d  a s  p a r t  o f  t h e

13     l i t i g a t i o n .   D o e s  t h i s  g e n e r a l l y  a c c u r a t e l y  l a y  o u t  y o u r

14     e d u c a t i o n a l  a n d  p r o f e s s i o n a l  e x p e r i e n c e ?

15         A .    Y e s .

16         Q .    O k a y .   A n y t h i n g  i n  i t  y o u ' r e  a w a r e  o f  t h a t ' s

17     i n c o r r e c t ?

18         A .    I  d o n ' t  k n o w  h o w  u p  t o  d a t e  t h i s  o n e  i s .

19         Q .    W h e n  d i d  y o u  l a s t  u p d a t e  i t ?

20         A .    I ' m  a l w a y s  u p d a t i n g  i t .   L a s t  w e e k  p r o b a b l y .

21         Q .    O k a y .   A n d  t h e n  w h e n  y o u  u p d a t e  i t ,  d o  y o u

22     p o s t  t h e  n e w  u p d a t e d  v e r s i o n ?

23         A .    N o .   N o .   I t  o n l y  g e t s  r e p o s t e d  a b o u t  o n c e  a

24     y e a r .

25         Q .    O n c e  a  y e a r .   O k a y .   D o  y o u  r e c a l l  w h e n  t h e
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1     last time that happened?

2         A.   I'm sorry, I don't.

3         Q.   That's okay.  If anything as we go through

4     just a few questions here, you know if there's been

5     updates or changes, just let me know as we discuss it.

6              So this is correct then that you got your

7     masters and Ph.D. from Ohio State?

8         A.   Yes.

9         Q.   And am I right that as a general matter you

10     taught at Ohio State after getting your Ph.D. for --

11         A.   About two decades.

12         Q.   And then came to Georgia State?

13         A.   That's right.

14         Q.   And started here in 200 --

15         A.   '3.

16         Q.   And your Ph.D. is in English?

17         A.   That's right.

18         Q.   And what department are you in now with

19     Georgia State?

20         A.   It's called applied linguistics/English as a

21     second language.

22         Q.   Can you just tell me generally what that

23     department teaches and does?

24         A.   Applied linguistics is a field that takes

25     linguistic theory and applies it.  And the application

EXHIBIT 8 - 10
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1     u s u a l l y  h a s  t o  d o  w i t h  t h e  t e a c h i n g  a n d  l e a r n i n g  o f

2     l a n g u a g e s .   S o  w e  t e a c h  p e o p l e  h o w  t o  t e a c h  l a n g u a g e .

3     A n d  o u r  c o u r s e s  i n v o l v e  l i n g u i s t i c  t h e o r y  a n d  t e a c h i n g

4     m e t h o d o l o g y ,  l a n g u a g e  t e a c h i n g  m e t h o d o l o g y .

5         Q .    A n d  i s  t h a t  a  g r a d u a t e  d e p a r t m e n t  o r  a n

6     u n d e r g r a d u a t e  d e p a r t m e n t  o r  b o t h ?

7         A .    I t ' s  b o t h .

8         Q .    A n d  d o  y o u  t e a c h  b o t h  u n d e r  g r a d s  a n d  g r a d u a t e

9     s t u d e n t s ?

10         A .    I  s o m e t i m e s  t e a c h  u n d e r g r a d u a t e s .   I  m a i n l y

11     t e a c h  g r a d u a t e  s t u d e n t s .

12         Q .    A n d  t h e n  t h o s e  g r a d u a t e  s t u d e n t s  t h e n  g o  o n

13     a n d  - -

14         A .    T h e  m a s t e r ' s  s t u d e n t s  g o  o n  t o  t e a c h  l a n g u a g e ,

15     u s u a l l y  E n g l i s h  a s  a  s e c o n d  l a n g u a g e .   T h e  d o c t o r a l

16     s t u d e n t s  g o  o n  t o  b e c o m e  a c a d e m i c s .

17         Q .    I t  s a y s  h e r e  t h a t  y o u ' r e  t h e  d i r e c t o r  o f

18     g r a d u a t e  s t u d i e s ?

19         A .    T h a t ' s  r i g h t .

20         Q .    W h a t ' s  i n v o l v e d  i n  t h a t  p o s i t i o n ?

21         A .    I  o v e r s e e  r e c r u i t m e n t  t o  t h e  m a s t e r ' s  p r o g r a m

22     a n d  t h e  P h . D .  p r o g r a m .   S c h e d u l i n g  o f  c o u r s e s .   I  a s s i g n

23     a d v i s o r s ,  s t u d e n t s  t o  d i f f e r e n t  a d v i s o r s .   I ' m  i n v o l v e d

24     i n  a  f a c u l t y  c o m m i t t e e  c a l l e d  t h e  m a s t e r ' s  s t u d i e s

25     c o m m i t t e e  a n d  t h e  P h . D .  s t u d i e s  c o m m i t t e e  a n d  w e  m a k e

EXHIBIT 8 - 11
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1     decisions about the curricula for both the master's

2     program and the Ph.D. program.

3         Q.   How many faculty are in the department?

4         A.   Graduate faculty I think we have eight.  I'm

5     not sure that's exactly right, but it's about that.

6         Q.   And when you say graduate faculty, what are

7     you distinguishing?

8         A.   We also have a number of lecturers in our

9     department.  Those are not tenure track faculty.

10         Q.   And do your graduate students also teach

11     undergraduate courses in the department?

12         A.   Some of the doctoral students do, yes.

13         Q.   And do you -- is your department distinct or

14     do you cross over, you know, are your courses cross

15     listed with other departments?

16         A.   Some are.  Some are cross listed.  Some

17     education students take our classes and some modern and

18     classical languages students take our classes.  Those

19     are the two main areas that we cross over with.

20         Q.   Okay.  And you are in addition to being the

21     director of graduate studies a professor, too?

22         A.   Yes.

23         Q.   And that's a tenured position?

24         A.   Yes.

25         Q.   When did you get tenure?

EXHIBIT 8 - 12
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1         A .    A c t u a l l y  l a s t  y e a r .

2         Q .    C o n g r a t u l a t i o n s .

3         A .    I  m a y  h a v e  b e e n  t h e  o l d e s t  p e r s o n  t o  g e t

4     t e n u r e  f o r  t h e  f i r s t  t i m e .

5         Q .    I n  y o u r  r o l e  a s  d i r e c t o r  o f  g r a d u a t e  s t u d i e s ,

6     y o u  m e n t i o n e d  s o m e  o f  t h e  d u t i e s  y o u  h a v e .   D o  y o u  s e t

7     p o l i c i e s  f o r  t h e  d e p a r t m e n t  i n  a n y  w a y ?

8         A .    I  c a n ' t  s e t  p o l i c y  a s  d i r e c t o r  o f  g r a d u a t e

9     s t u d i e s .   P o l i c i e s  w o u l d  b e  s e t  - -  t h e r e ' s  a n  e x e c u t i v e

10     c o m m i t t e e ,  w h i c h  I ' v e  n o t  b e e n  a  m e m b e r  o f ,  t h e

11     d e p a r t m e n t  e x e c u t i v e  c o m m i t t e e .   A n d  p o l i c y  i s ,  f o r  t h e

12     g r a d u a t e  p r o g r a m  i s  t h e r e ' s  - -  w e  h a v e  g r a d u a t e  f a c u l t y

13     m e e t i n g s  a n d  t h e  e n t i r e  g r a d u a t e  f a c u l t y  w o u l d  d e t e r m i n e

14     p o l i c y .

15         Q .    A n d  t h i s  e x e c u t i v e  c o m m i t t e e ,  w h o ' s  o n  t h a t ?

16     I  m e a n  g e n e r a l l y .

17         A .    T h r e e  t e n u r e d  f a c u l t y .

18         Q .    A n d  w h a t  t y p e s  o f  p o l i c i e s  d o e s  t h a t  e x e c u t i v e

19     c o m m i t t e e  s e t ?

20         A .    Y o u  k n o w ,  I ' v e  n e v e r  b e e n  o n  t h a t  c o m m i t t e e  s o

21     I  a c t u a l l y  d o n ' t  k n o w  i f  p o l i c y  i s  t h e  r i g h t  w o r d  f o r

22     w h a t  t h e y  d o .   T h e y  m a k e  m e r i t  r e c o m m e n d a t i o n s  f o r

23     r a i s e s .   A n d  t h e y  g i v e  p o l i c y  a d v i c e  t o  t h e  c h a i r .   S o  I

24     d o n ' t  - -

25              I  w o u l d  h a v e  t o  l o o k  a t  o u r  b y l a w s  t o  s e e  w h a t

EXHIBIT 8 - 13
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1     e x a c t l y  t h e  r e s p o n s i b i l i t i e s  a n d  d u t i e s  o f  t h e  e x e c u t i v e

2     c o m m i t t e e  a r e .   A n d  s i n c e  I ' v e  n e v e r  s e r v e d  o n  i t  I ' v e

3     n e v e r  r e a d  t h e  b y l a w s  f o r  t h e  e x e c u t i v e  c o m m i t t e e .

4         Q .    L e t  m e  a s k  y o u  m o r e  d i r e c t l y .   L e t ' s  t a l k

5     a b o u t  c o p y r i g h t  p o l i c y  f o r  e x a m p l e .

6         A .    O k a y .

7         Q .    W o u l d  y o u  o r  t h i s  e x e c u t i v e  c o m m i t t e e  b e

8     i n v o l v e d  i n  s e t t i n g  a n y  t y p e  o f  c o p y r i g h t  p o l i c y  f o r  t h e

9     d e p a r t m e n t ?

10         A .    I ' v e  n e v e r  h e a r d  o f  t h a t  h a p p e n i n g .

11         Q .    O k a y .   A n d  a r e  y o u  a w a r e  t h a t  t h a t  h a p p e n s

12     e l s e w h e r e  i n  t h e  u n i v e r s i t y ?

13         A .    N o .

14         Q .    O k a y .   H a v e  y o u  e v e r  d e a l t  o r  r e a d  o r  b e e n

15     i n v o l v e d  w i t h  t h e  u n i v e r s i t y  c o p y r i g h t  p o l i c y  i n  a n y

16     w a y ?

17         A .    J u s t  r e c e n t l y .

18         Q .    O k a y .   A n d  w h e n  y o u  s a y  j u s t  r e c e n t l y ,  w h a t

19     h a p p e n e d ?

20         A .    W e l l ,  y o u  k n o w ,  t h e r e ' s  a  r e v i s e d  c o p y r i g h t

21     p o l i c y  t h a t  h a s  b e e n  p u t  t o g e t h e r  b y  t h e  U n i v e r s i t y

22     S y s t e m  o f  G e o r g i a  a n d  w e  h a v e  r e c e i v e d  s e v e r a l  e - m a i l

23     m e s s a g e s  t h a t  h a v e  a p p a r e n t l y  g o n e  t o  t h e  e n t i r e

24     u n i v e r s i t y  a b o u t  t h e  r e v i s e d  p o l i c i e s  w i t h  a  l i n k  t o  t h e

25     n e w  w e b  s i t e .

EXHIBIT 8 - 14
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1         Q .    A n d  h a v e  y o u  p e r s o n a l l y  r e c e i v e d  o n e  o f  t h o s e

2     e - m a i l s ?

3         A .    Y e s .

4         Q .    D i d  y o u  r e c e i v e  a n  e - m a i l  - -  w a s  t h e r e  a n

5     e - m a i l  i n  t h e  n a t u r e  o f  a  g e n e r a l  a n n o u n c e m e n t  t h a t  a

6     n e w  p o l i c y  h a d  b e e n  - -

7         A .    Y e s .   T h a t ' s  w h a t  I  r e m e m b e r  i t  a t  a n y  r a t e .

8         Q .    A n d  y o u  r e a d  t h a t  e - m a i l ?

9         A .    Y e s .

10         Q .    A n d  d i d  y o u  c l i c k  t h e  l i n k ?

11         A .    T h e  f i r s t  t i m e  I  s a w  i t  I  d i d n ' t ,  b u t  m o r e

12     r e c e n t l y  w e ' v e  g o t t e n  a  m e s s a g e  a n d  i t  m e n t i o n e d  t h e  n e w

13     E R e s e r v e s  p o l i c y  a n d  I  d i d  l o o k  a t  t h a t .

14         Q .    O k a y .   Y o u  r e a d  t h r o u g h  t h e  p o l i c y ?

15         A .    I  d o n ' t  k n o w  h o w  c l o s e l y  I  r e a d  i t ,  b u t  I  d i d

16     r e a d  i t  t o  s o m e  e x t e n t .   M a y b e  n o t  w o r d  f o r  w o r d .

17         Q .    A n d  w a s  t h i s  s u b s e q u e n t  e - m a i l  t h a t  y o u  j u s t

18     m e n t i o n e d ,  w a s  i t  a g a i n  a n  a n n o u n c e m e n t  o f  t h e  n e w

19     p o l i c y  o r  d i d  i t  s a y  s o m e t h i n g  d i f f e r e n t ?

20         A .    I t  w a s  s a y i n g  f r o m  n o w  o n  a n y  t i m e  a n y t h i n g  i s

21     p u t  o n  E R e s e r v e s  t h e r e ' s  a  w h o l e  n e w  s e t  o f  g u i d e l i n e s .

22         Q .    S o  i t ' s  y o u r  u n d e r s t a n d i n g  t h a t  t h a t  p o l i c y  i s

23     n o w  i n  e f f e c t ?

24         A .    I n  e f f e c t .

25                  M R .  L A W S O N :   C a n  w e  m a r k  a s  P l a i n t i f f ' s

EXHIBIT 8 - 15
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1              110 a document -- and it relates to our

2              back and forth yesterday.  Just for the

3              record, this isn't marked, but this has

4              been produced back with the Bates number

5              GAstate 0041401.

6                         (Plaintiffs' Exhibit No. 110

7                          was marked for identification

8                          by the reporter.)

9     BY MR. LAWSON:

10         Q.   This is an e-mail from Cynthia Hall to various

11     people.

12              Now, Professor Belcher, you're not named

13     actually as one of the recipients.  But did you receive

14     an e-mail like this at some point?

15         A.   About the workshop?

16         Q.   Yeah.

17         A.   Yes.

18         Q.   When did you receive that?

19         A.   Actually I think I received two e-mails about

20     the workshop.  One may have been for a workshop on the

21     20th, and I think there was another workshop on the

22     27th.

23         Q.   April 20th?

24         A.   Right.

25         Q.   And did you attend --

EXHIBIT 8 - 16
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1         A .    I  a t t e n d e d  o n e  o f  t h e m ,  y e s .

2         Q .    W h i c h  o n e  d i d  y o u  a t t e n d ?

3         A .    T h e  f i r s t  o n e .

4         Q .    A n d  w h o  c o n d u c t e d  t h e  w o r k s h o p ?

5         A .    C y n t h i a  H a l l .

6         Q .    H o w  m a n y  p e o p l e  w e r e  a t  t h e  w o r k s h o p ?

7         A .    A  l o t  o f  p e o p l e .   I t  w a s  a  v e r y  f u l l  r o o m .

8     T h e r e  m a y  h a v e  b e e n  2 5  t o  3 0  p e o p l e .

9         Q .    A c r o s s  v a r i o u s  d e p a r t m e n t s ?

10         A .    F r o m  a l l  o v e r  t h e  u n i v e r s i t y .   D i f f e r e n t

11     c o l l e g e s  i n  t h e  u n i v e r s i t y  i n c l u d i n g  t h e  c o l l e g e  o f  l a w .

12         Q .    S o  t o  y o u r  k n o w l e d g e  t h e r e  h a v e  b e e n  t w o  o f

13     t h e s e  w o r k s h o p s  t h a t  h a v e  b e e n  o f f e r e d ?

14         A .    Y e s .

15         Q .    O k a y .   D i d  a n y  o f  y o u r  c o l l e a g u e s  i n  y o u r

16     d e p a r t m e n t  a t t e n d  w i t h  y o u ?

17         A .    A n o t h e r  c o l l e a g u e  a t t e n d e d  t h e  s e c o n d  o n e .

18         Q .    W h o  w a s  t h a t ?

19         A .    S u s a n  C o l e m a n .   A t  l e a s t  I  w a s  t o l d  t h a t  s h e

20     w a s  p l a n n i n g  t o  a t t e n d .

21         Q .    O k a y .

22         A .    S o  I  d o n ' t  k n o w  i f  s h e  a c t u a l l y  d i d .

23         Q .    O k a y .   A n d  a t  t h a t ,  a t  t h e  t r a i n i n g  s e s s i o n

24     w a s  t h e r e  a  P o w e r P o i n t  p r e s e n t a t i o n  t h a t  w a s  p r o v i d e d ?

25         A .    Y e s .

EXHIBIT 8 - 17
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1         Q .    D i d  y o u  h a v e  a n y  q u e s t i o n s  w h e n  y o u

2     p a r t i c i p a t e d  i n  t h i s ?

3         A .    I  d i d  h a v e  q u e s t i o n s .

4         Q .    D o  y o u  r e c a l l  w h a t  t h o s e  w e r e ?

5         A .    I  d o n ' t  r e c a l l  s p e c i f i c a l l y .   B u t  I  d o  r e c a l l

6     o n e .   O n e  h a d  t o  d o  w i t h  C y n t h i a  w a s  g o i n g  o v e r  s o r t  o f

7     l i k e  a  g e n e r a l  o v e r v i e w  o f  w h a t  c o p y r i g h t  i s  a n d  t h e r e

8     w a s  s o m e t h i n g  a b o u t  a u t h o r s  u s u a l l y  h a v i n g  c o p y r i g h t .

9     A n d  I  a s k e d  a b o u t  t h a t  b e c a u s e  a s  a n  a u t h o r  I  u s u a l l y

10     d o n ' t  o w n  c o p y r i g h t .   I  u s u a l l y  e n d  u p  s i g n i n g  i t  o v e r

11     t o  t h e  p u b l i s h e r .   A n d  C y n t h i a  a g r e e d  t h a t  f o r  m a n y

12     a c a d e m i c  p u b l i c a t i o n s  i n  f a c t  a u t h o r s  g i v e  c o p y r i g h t

13     o w n e r s h i p  t o  t h e  p u b l i s h e r ,  w h i c h  w a s  m y  e x p e r i e n c e .

14         Q .    W e ' l l  t a l k  a b o u t  t h a t  i n  a  m i n u t e .   I  k n o w  y o u

15     h a v e  q u i t e  a  f e w  p u b l i c a t i o n s  l i s t e d  o n  y o u r  C V .

16              D i d  y o u  h a v e  o t h e r  q u e s t i o n s  a p a r t  f r o m  t h a t ?

17         A .    I  d i d .   A n d  I  c a n ' t  r e m e m b e r  e x a c t l y  w h a t  t h e y

18     w e r e .

19         Q .    D i d  y o u  o r  h a v e  y o u  s i n c e  a t t e n d i n g  t h a t

20     w o r k s h o p  t a k e n  a  l o o k  a t  t h e  m a t e r i a l s  t h a t  y o u

21     c u r r e n t l y  h a v e  p o s t e d  o n  t h e  E R e s e r v e  s y s t e m  t o  s e e  i f

22     t h e y  c o m p l y  w i t h  t h e  n e w  p o l i c y ?

23         A .    I  r e a l l y  h a v e n ' t  d o n e  t h a t .   I  p o s t e d  f o r  t h i s

24     s e m e s t e r  - -  a c t u a l l y  I  h a d  t o  g e t  t h o s e  m a t e r i a l s  r e a d y

25     t h e  p r e v i o u s  s e m e s t e r .   A n d  w h a t  - -  e v e r y t h i n g  - -  n o ,  i t

EXHIBIT 8 - 18
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1     w a s n ' t  e v e r y t h i n g ,  b u t  a  g r e a t  d e a l  o f  w h a t  I  p o s t e d  h a d

2     a l r e a d y  b e e n  a r c h i v e d .

3         Q .    S o  j u s t  - -

4         A .    S o  I  w a s  r e a c t i v a t i n g  w h a t  w a s  a l r e a d y

5     a r c h i v e d .

6         Q .    J u s t  s o  t h e  r e c o r d  i s  c l e a r ,  y o u  a r e  t a l k i n g

7     a b o u t  s p r i n g  2 0 0 9  s e m e s t e r ?

8         A .    R i g h t .   T h i s  s e m e s t e r  t h a t  h a s  j u s t  e n d e d .

9         Q .    S o  y o u  d i d n ' t  g o  b a c k  a n d  r e v i e w  t h a t  m a t e r i a l

10     t o  s e e  i f  i t  w a s  c o m p l y i n g  w i t h  t h e  n e w  p o l i c y ?

11         A .    N o .   N o .

12         Q .    A n d  t h e  r e a s o n  i s  b e c a u s e  t h a t  h a d  b e e n  p o s t e d

13     s o m e  m o n t h s  b e f o r e ?

14         A .    I t  h a d  t o  b e  t a k e n  o v e r  t o  t h e  l i b r a r y .

15     A c t u a l l y  t h e y  c a l l  f o r  i t  i n  t h e  p r e c e d i n g  s e m e s t e r .   S o

16     i n  o r d e r  t o  h a v e  i t  r e a d y  a t  t h e  b e g i n n i n g  o f  s p r i n g

17     s e m e s t e r  w h i c h  b e g a n  i n  t h e  b e g i n n i n g  o f  J a n u a r y  I  h a d

18     t o  t a k e  i t  o v e r  w e l l  i n  a d v a n c e .

19         Q .    I  s e e .

20         A .    A n d  a t  t h a t  t i m e  t h e  p o l i c y  w a s  t h e  o l d

21     p o l i c y .

22         Q .    G o t  i t .   W a s  i t  s u g g e s t e d  t o  y o u  a t  t h i s

23     m e e t i n g  t h a t  y o u  s h o u l d  f o r  t h e  c u r r e n t  s e m e s t e r  r e v i e w

24     y o u r  p o s t i n g s  t o  s e e  i f  t h e y  c o m p l y  w i t h  t h e  p o l i c y ?

25         A .    N o .   A n d  I ' m  s u r e  t h e  r e a s o n  - -  w e l l ,  I  d o n ' t

EXHIBIT 8 - 19



20

1     k n o w  t h e  r e a s o n .   B u t  I  w o u l d  a s s u m e  c l a s s e s  w e r e

2     e n d i n g .

3         Q .    W h e n  d i d  t h e  s p r i n g  s e m e s t e r  e n d  o r  h a s  i t

4     e n d e d ?

5         A .    A t  t h e  e n d  o f  A p r i l .   I t ' s  o v e r .

6         Q .    O k a y .   A n d  i s  i t  y o u r  u n d e r s t a n d i n g  t h a t  y o u r

7     s p r i n g  2 0 0 9  E R e s e r v e  p a g e  i s  n o w  a r c h i v e d  o r  i s  i t  s t i l l

8     a v a i l a b l e  t o  s t u d e n t s ?

9         A .    I  d o n ' t  k n o w  e x a c t l y  w h e n  t h e  a c c e s s  e n d s ,  b u t

10     I  k n o w  t h a t  a f t e r  t h i s ,  w h a t e v e r  t h e y  c o n s i d e r  t h e

11     a c t u a l  e n d  o f  t h e  s e m e s t e r  a s  s o o n  a s  t h e y  c o n s i d e r  i t

12     o v e r  i t ' s  n o  l o n g e r  a v a i l a b l e  t o  s t u d e n t s  a n d  i t ' s  n o t

13     a v a i l a b l e  t o  m e .

14         Q .    A n d  t h a t  i s  a v a i l a b l e ,  h o w e v e r ,  i f  I

15     u n d e r s t a n d  t h i s  r i g h t ,  c o r r e c t  m e  i f  I ' m  w r o n g ,  i f  y o u

16     t e a c h  t h e  c l a s s  i n  a  l a t e r  s e m e s t e r  t h e y  c a n  r e a c t i v a t e

17     i t ?

18         A .    T h e y  c a n  r e a c t i v a t e  i t .   T h a t ' s  m y

19     u n d e r s t a n d i n g ,  t o o .

20         Q .    A n d  i s  t h a t  w h a t  y o u  d i d  i n  t h e  s p r i n g  2 0 0 9

21     s e m e s t e r ?

22         A .    F o r  m o s t  o f  t h e  r e a d i n g s ,  y e s .

23         Q .    A r e  y o u  t e a c h i n g  i n  t h e  M a y m e s t e r ?

24         A .    N o .

25         Q .    A r e  y o u  t e a c h i n g  i n  t h e  s u m m e r  s e m e s t e r ?
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1         A.   No.

2         Q.   Is that a change from past practice or do you

3     not usually teach in the summer?

4         A.   I have taught in the summer, but I'm not

5     teaching in the summer here this year.

6         Q.   Are you teaching somewhere else?

7         A.   I'm teaching in Hong Kong.

8         Q.   What about this fall?

9         A.   I will be teaching here at GSU.

10         Q.   What will you be teaching this fall?

11         A.   I will be teaching a course called issues in

12     second language writing and a course called EFL, that's

13     English as a foreign language practicum.

14         Q.   Do you happen to know the little code numbers

15     for those courses, AL and some number?

16         A.   Oh --

17         Q.   If you don't I don't want --

18         A.   Yeah, the undergraduate course I think is

19     AL4161.

20         Q.   That's the practicum?

21         A.   Yes.  Yes.

22         Q.   Okay.

23         A.   And I'm sorry, I don't remember the number for

24     issues in second language writing.

25         Q.   Tell me more generally about the courses that
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1     you teach on a regular basis, what are those courses?

2         A.   The two courses that I just mentioned.  I also

3     teach a graduate student practicum.  I teach a doctoral

4     class called qualitative research methods.  I teach

5     intercultural communication and --

6         Q.   Actually if you want to pull out your CV, I

7     think there's a list and you don't need to go through

8     the whole list.

9         A.   Okay.  I teach the courses --

10         Q.   Is that an accurate list of the courses?

11         A.   Yes.

12         Q.   And the practicum, is that AL8900?

13         A.   That's the graduate practicum, yes.

14         Q.   And that's a course you teach on a fairly

15     regular basis?

16         A.   Sometimes it's once a year in consecutive

17     years and sometimes it's been every other year.

18         Q.   But you've taught it several times?

19         A.   Yes.

20         Q.   Will you teach it again?

21         A.   Probably.

22         Q.   And am I right that there are some other

23     professors that teach that same practicum?

24         A.   A number of other professors, it's offered

25     every semester.
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1         Q .    A n d  w h o  a r e  t h o s e  o t h e r  p r o f e s s o r s ?

2         A .    J o h n  M u r p h y  i s  o n e  p e r s o n .   A n d  t h e  o t h e r s  a r e

3     r o t a t i n g .   T h e y  d o n ' t  t e a c h  i t  o n  a  r e g u l a r  b a s i s .

4         Q .    A n d  i s  t h a t  t a u g h t  b y  f u l l  t i m e  f a c u l t y  o r

5     l e c t u r e r s ?

6         A .    S o m e t i m e s  l e c t u r e r s  t e a c h  i t .

7         Q .    I s  t h e r e  a  c o m m o n  s y l l a b u s  u s e d  f o r  t h e

8     c o u r s e ?

9         A .    T h e r e  i s ,  t o  a  l a r g e  e x t e n t  w e  a l l  u s e

10     v a r i a t i o n s  o n  t h e  s a m e  s y l l a b u s .

11         Q .    A n d  w h a t  a r e  - -  t h e  v a r i a t i o n s  a r e  i n  t h e

12     n a t u r e  o f  w h a t  r e a d i n g s  a r e  a s s i g n e d  o r  w h a t  a r e  t h e

13     v a r i a t i o n s ?

14         A .    G e n e r a l l y  t h a t .   I n  f a c t  I  c h a n g e d  t h e

15     r e q u i r e d  t e x t b o o k s  t h i s  s e m e s t e r .   B u t  t h e  E R e s e r v e

16     r e a d i n g s  I  u s e d  w e r e  t h i n g s  t h a t  w e r e  a l r e a d y  a r c h i v e d

17     f o r  t h e  m o s t  p a r t .   I  m i g h t  h a v e  a d d e d  o n e  o r  t w o .

18         Q .    W e ' l l  t a k e  a  l o o k  a t  o n e  o f  t h o s e  i n  a  l i t t l e

19     b i t .

20         A .    O k a y .

21         Q .    W h e n  - -  d o  y o u  k n o w  w h e n  o t h e r  p r o f e s s o r s

22     t e a c h  t h e  c l a s s ,  i s  t h e r e  a  s i n g l e  o r  a  c o m m o n  E R e s e r v e s

23     c o u r s e  p a g e  t h a t ' s  u s e d  o r  d o e s  e a c h  p r o f e s s o r  t e a c h i n g

24     i t  h a v e  t h e i r  o w n  c o u r s e  p a g e ?

25         A .    I  t h i n k  w e ' v e  b e e n  u s i n g  e s s e n t i a l l y  t h e  s a m e
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1     E R e s e r v e  r e a d i n g s .   O r  w e  c h o o s e  f r o m  t h e  s a m e  m e n u  o f

2     E R e s e r v e  r e a d i n g s  t h a t  h a v e  b e e n  a r c h i v e d .

3         Q .    L e t  m e  - -  I  d i d n ' t  a s k  t h a t  q u e s t i o n  v e r y

4     w e l l .   L e t  m e  t r y  a g a i n .

5         A .    O k a y .

6         Q .    Y o u  a r e  a w a r e  t h a t  t h e r e ' s  s o m e t h i n g  o n  t h e

7     E R e s e r v e  s y s t e m  c a l l e d  t h e  c o u r s e  r e s e r v e s  p a g e ,  a r e  y o u

8     f a m i l i a r  w i t h  t h a t ?

9         A .    N o t  e x a c t l y  s u r e  w h a t  y o u  m e a n  b y  t h e  c o u r s e

10     r e s e r v e s  p a g e .

11         Q .    L e t  m e  h a n d  y o u  s o m e t h i n g  t h a t ' s  b e e n  m a r k e d

12     b e f o r e  a s  P l a i n t i f f s '  E x h i b i t  6 4 .   Y o u  r e c o g n i z e  t h i s ?

13         A .    O k a y .   T h i s  l o o k s  l i k e  w h a t  y o u  a c c e s s  w h e n

14     y o u  g e t  i n t o  E R e s e r v e  f o r  a  c o u r s e .

15         Q .    R i g h t .   O k a y .   N o w ,  t h i s  i s  f o r  a  d i f f e r e n t

16     c o u r s e ,  8 9 6 1 ,  I  r e c o g n i z e .

17              M y  q u e s t i o n  i s  w i t h  r e s p e c t  t o  t h e  p r a c t i c u m

18     8 9 0 0 ,  i f  w h e n  s a y  P r o f e s s o r  M u r p h y  t e a c h e s  i t ,  i f  h e

19     e s s e n t i a l l y  u s e s  t h e  s a m e  c o u r s e  r e s e r v e s  p a g e  t h a t

20     l o o k s  l i k e  t h i s  t h a t  y o u  w o u l d  u s e  w h e n  y o u  t e a c h  i t  o r

21     i f  t h e r e  a r e  f o u r  o r  f i v e  d i f f e r e n t  o n e s  f o r  e a c h

22     d i f f e r e n t  p r o f e s s o r  t h a t  t e a c h e s  t h e  c o u r s e ?

23         A .    I  t h i n k  i t ' s  - -  i t ' s  e s s e n t i a l l y  t h e  s a m e

24     w o r k s .   B u t  w e  c h o o s e  w h e t h e r  o r  n o t  t o  u s e  t h e m .

25              F o r  i n s t a n c e ,  w h e n  I  t a u g h t  t h e  p r a c t i c u m  t h i s
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1     p a s t  s e m e s t e r  I  a s k e d  t h e m  t o  j u s t  r e a c t i v a t e  w h a t  h a d

2     b e e n  u s e d  t h e  p r e v i o u s  s e m e s t e r ,  a n d  t h a t ' s  w h a t  I  u s e d .

3         Q .    A n d  i t ' s  y o u r  u n d e r s t a n d i n g  t h a t ,  s a y ,  i f

4     P r o f e s s o r  M u r p h y  t a u g h t  i t  i n  t h e  f a l l  t h a t  h e  w o u l d

5     h a v e  t h e m  r e a c t i v a t e  t h a t  s a m e  p a g e ?

6         A .    I  a s s u m e .   B u t  I  r e a l l y  - -  I ' v e  n e v e r  c h e c k e d

7     h i s  c o u r s e  r e s e r v e  p a g e  w h e n  h e  u s e s  i t .

8         Q .    O k a y .   N o w ,  i s  t h i s  c o u r s e  8 9 6 1  a n o t h e r  c o u r s e

9     t h a t  y o u  t e a c h  f a i r l y  c o m m o n l y ?

10         A .    I  t a u g h t  i t  t w i c e .

11         Q .    T w i c e .   A n d  i s  t h a t  o n e  t h a t  y o u  w i l l  b e

12     t e a c h i n g  a g a i n  a t  s o m e  p o i n t ?

13         A .    P r o b a b l y  i n  a n o t h e r  y e a r .

14         Q .    O k a y .   I f  y o u  c o u l d  g o  b a c k  t o  E x h i b i t  1 0 9 ,

15     y o u r  C V .

16         A .    O k a y .

17         Q .    A n d  j u s t  p u t  t h a t  o n e  a s i d e  f o r  n o w .

18         A .    O k a y .

19         Q .    T u r n  t o  p a g e  2 ,  p l e a s e .

20         A .    O k a y .

21         Q .    T h e r e ' s  a  l i s t  h e r e  o f  y o u r  p u b l i c a t i o n s .

22         A .    U h - h u h .

23         Q .    A n d  t h e  f i r s t  c a t e g o r y  i s  c a l l e d  e d i t e d  b o o k s ?

24         A .    R i g h t .

25         Q .    J u s t  t e l l  m e  w h a t ' s  i n  t h a t  c a t e g o r y ?
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1         A .    T h e s e  a r e  y o u  m i g h t  c a l l  t h e m  a n t h o l o g i e s ,

2     t h e y  a r e  b o o k s  t h a t  I  e d i t e d  a n d  e a c h  c h a p t e r  i s  a

3     c o n t r i b u t i o n  f r o m  a  d i f f e r e n t  a u t h o r .

4         Q .    O k a y .   W e r e  y o u  t h e  p e r s o n  w h o  s e l e c t e d  w h a t

5     t h e  c o n t r i b u t i o n s  w o u l d  b e ?

6         A .    I  i n v i t e d  t h e  c o n t r i b u t o r s  t o  c o n t r i b u t e .

7         Q .    H o w  d i d  y o u  d e c i d e  w h o  t o  i n v i t e ?

8         A .    I t  r e a l l y  v a r i e s .   F o r  i n s t a n c e  f o r  t h e  1 9 9 5

9     b o o k  " A c a d e m i c  W r i t i n g  I n  A  S e c o n d  L a n g u a g e " ,  w e

10     a c t u a l l y  h a d  a  c a l l  f o r  c o n t r i b u t i o n s  a n d  p e o p l e  s e n t  u s

11     a b s t r a c t s  a n d  w e  c h o s e  f r o m  t h e  a b s t r a c t s .

12              F o r  t h e  2 0 0 1  " L i n k i n g  L i t e r a c i e s "  b o o k  t h a t

13     c a m e  o u t  o f  a  c o n f e r e n c e .   S o  w e  h a d  a  s m a l l  c o n f e r e n c e

14     a t  O h i o  S t a t e  a n d  t h e  c o n f e r e n c e  p r e s e n t e r s  w e r e  i n v i t e d

15     t o  c o n t r i b u t e  t o  t h e  b o o k .

16              A n d  a n o t h e r  o n e ,  " T h e  O r a l / L i t e r a t e

17     C o n n e c t i o n "  c a m e  o u t  o f  a  c o l l o q u i u m  t h a t  I  o r g a n i z e d  a t

18     t h e  T E S O L ,  a n n u a l  c o n f e r e n c e  f o r  T e a c h e r s  o f  E n g l i s h  t o

19     S p e a k e r s  o f  O t h e r  L a n g u a g e s .

20         Q .    I  w o n d e r e d  w h a t  t h a t  s t o o d  f o r .

21              S o  w h e n  y o u  a r e  i n v o l v e d  i n  e d i t i n g  a  b o o k

22     l i k e  t h o s e  i n  t h i s  c a t e g o r y ,  d o  y o u  h a v e  a  c o n t r a c t  w i t h

23     t h e  - -

24         A .    Y e s .

25         Q .    A n d  a r e  y o u  p a i d  u n d e r  t h a t  c o n t r a c t ?
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1         A .    R o y a l t i e s .

2         Q .    O k a y .   A n d  b y  r o y a l t i e s ,  y o u  m e a n  y o u  g e t  a

3     c e r t a i n  p e r c e n t a g e  f o r  s a l e s  o f  t h e  b o o k ?

4         A .    R i g h t .

5         Q .    A n d  a r e  y o u  a w a r e  o f  w h e t h e r  y o u  a l s o  g e t  a

6     p e r c e n t a g e  o f  l i c e n s e  f e e s  o r  o t h e r  u s e s  t h a t  m i g h t

7     b e  - -

8         A .    I ' m  n o t  a w a r e  o f  t h a t .

9         Q .    J u s t  s a l e s ,  t o  y o u r  k n o w l e d g e ?

10         A .    A s  f a r  a s  I  k n o w .

11         Q .    S o  f o r  e x a m p l e  i f  t h e  b o o k ,  i f  a  c h a p t e r  o f

12     t h e  b o o k  w e r e  p e r m i s s i o n e d  f o r  u s e  i n  a  c o u r s e p a c k  a n d  a

13     l i c e n s e  f e e  w e r e  p a i d ,  i t ' s  n o t  y o u r  u n d e r s t a n d i n g  t h a t

14     y o u  w o u l d  g e t  a n y  s h a r e  o f  t h a t ?

15         A .    I  n e v e r  a s k e d  a b o u t  t h a t .   S o  m y  s t a t e m e n t s

16     o n l y  m e n t i o n  b o o k s  s o l d .   S o  I ' m  a s s u m i n g  t h a t  m y

17     r o y a l t i e s  a r e  o n l y  b a s e d  o n  t h e  n u m b e r s  o f  b o o k s  s o l d .

18         Q .    A r e  y o u  i n v o l v e d  a t  a l l  i n  t h e  n e g o t i a t i o n s

19     w i t h  t h e  c o n t r i b u t o r s ?

20         A .    N o .

21         Q .    O k a y .   D o  y o u  k n o w  w h e t h e r  t h e y ' r e  p a i d  f o r

22     t h e i r  c o n t r i b u t i o n s ?

23         A .    I f  t h e y ' r e  p a i d  i t ' s  a  v e r y  s m a l l  p e r c e n t a g e

24     o f  t h e  r o y a l t i e s .   B u t  t h e y  a r e  s e n t  t h e i r  o w n  l e t t e r s

25     o f  a g r e e m e n t  d i r e c t l y  b y  t h e  p u b l i s h e r .
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1         Q .    A n d  y o u r  u n d e r s t a n d i n g  i s  t h e y ' r e  p a i d  o n  a

2     p e r c e n t a g e  b a s i s  a s  o p p o s e d  t o ,  s a y ,  a  f l a t  f e e  o f  s o m e

3     k i n d ?

4         A .    I  t h i n k  s o ,  b u t  I  h a v e n ' t  l o o k e d  a t  t h e i r

5     a g r e e m e n t s .

6         Q .    W e l l ,  l e t ' s  l o o k  a t  p a g e  3 .

7         A .    O k a y .

8         Q .    T h e r e ' s  a  s e c t i o n  h e r e  c a l l e d  c h a p t e r s  i n

9     e d i t e d  b o o k s ?

10         A .    Y e s .

11         Q .    I  t a k e  i t  t h e s e  a r e  s i t u a t i o n s  w h e r e  y o u ' v e

12     c o n t r i b u t e d  a  c h a p t e r  t o  t h e  k i n d  o f  b o o k s  w e  w e r e  j u s t

13     t a l k i n g  a b o u t ?

14         A .    Y e s .

15         Q .    S o  i n  t h o s e  s i t u a t i o n s ,  h a v e  y o u  h a d  a

16     c o n t r a c t  w i t h  t h e  p u b l i s h e r  o r  w i t h  t h e  e d i t o r  o f  t h e s e

17     b o o k s ?

18         A .    I  d o n ' t  k n o w  i f  i t  w o u l d  b e  c a l l e d  a  c o n t r a c t .

19     B u t  i t  w a s  s o m e  k i n d  o f  - -  s o m e  k i n d  o f  s t a t e m e n t  t h a t  I

20     h a d  t o  s i g n .

21         Q .    O k a y .   A n d  w e r e  y o u  p a i d  f o r  t h e s e ?

22         A .    I  w i s h  I  h a d  b e e n .   A  f e w  o f  t h e s e  c h a p t e r s

23     a r e  a c t u a l l y  c h a p t e r s  i n  b o o k s  t h a t  I  e d i t e d  a n d  f o r

24     t h o s e  I  d i d  r e c e i v e  r o y a l t i e s .

25         Q .    R o y a l t i e s  s e p a r a t e  f r o m  t h e  r o y a l t i e s  y o u
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1     r e c e i v e  f o r  b e i n g  t h e  e d i t o r ?

2         A .    N o .   N o .   I  d i d n ' t  r e c e i v e  s e p a r a t e  r o y a l t i e s

3     f o r  h a v i n g  c o n t r i b u t e d  c h a p t e r s .

4              F o r  - -  g o s h ,  I ' m  t r y i n g  t o  r e m e m b e r .   I t  s e e m s

5     t o  m e  w h a t  I  o f t e n  r e c e i v e d  h a s  b e e n  s o m e t h i n g  l i k e  a

6     d i s c o u n t ,  l i k e  I  c a n  b u y  b o o k s  f r o m  t h a t  p u b l i s h e r  a t  a

7     s i g n i f i c a n t  d i s c o u n t .   W e l l ,  y o u  k n o w ,  2 0  p e r c e n t  o f f  o r

8     s o m e t h i n g  l i k e  t h a t .

9         Q .    S o  y o u  d o n ' t  r e c a l l  f o r  a n y  o f  t h e s e

10     s i t u a t i o n s  i n  w h i c h  y o u ' v e  c o n t r i b u t e d  a  c h a p t e r  b e i n g

11     p a i d  a  s e t  a m o u n t  o r  r e c e i v i n g  a  r o y a l t y  p a y m e n t  f o r

12     t h o s e  c o n t r i b u t i o n s ?

13         A .    I f  I  d i d  i t  w a s  v e r y  s m a l l .

14         Q .    B y  v e r y  s m a l l ,  w h a t  b a l l p a r k  a r e  y o u  t a l k i n g

15     a b o u t ?

16         A .    L e s s  t h a n  $ 5 0 .

17         Q .    O n  t h e  e d i t e d  b o o k s ,  w h i c h  o f  t h o s e  w a s  t h e

18     m o s t  s u c c e s s f u l  f o r  y o u  m o n e t a r i l y ?

19         A .    G o s h ,  i t ' s  r e a l l y  h a r d  f o r  m e  t o  s a y .

20     P r o b a b l y  " A c a d e m i c  W r i t i n g  I n  A  S e c o n d  L a n g u a g e "  j u s t

21     b e c a u s e  t h a t ' s  b e e n  o u t  t h e  l o n g e s t .

22         Q .    A n d  j u s t  a g a i n  b a l l p a r k ,  c a n  y o u  g i v e  m e  a

23     s e n s e  o f  t h e  r o u g h  e a r n i n g s  t h a t  y o u ' v e  r e c e i v e d  f r o m

24     t h a t ?

25         A .    S i n c e  1 9 9 5  p r o b a b l y  u n d e r  $ 2 0 0 .
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1         Q.   So the others would be something less than

2     that?

3         A.   Right.  Unfortunately.

4         Q.   And you mentioned before it's your

5     understanding that you may have assigned the copyright

6     to the publisher, is that right?

7         A.   That's the usual case.

8         Q.   Do you recall that from these edited books

9     signing something that gave the copyrights to --

10         A.   I think that was part of the contract.

11         Q.   And --

12         A.   If you look at the books and you open them up

13     and you look at the copyright it will say University of

14     Michigan Press or whatever the publisher is.

15         Q.   Are you aware in -- and let's stick with the

16     edited books category.

17         A.   Okay.

18         Q.   You mentioned the rough royalties that you

19     received.  Are you aware of the income that the

20     publisher of these books received?

21         A.   No, I'm not.

22         Q.   Do you have any knowledge generally of the

23     economics of the publishing industry?

24         A.   To some extent because I edit a book series

25     for the University of Michigan Press.
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1         Q .    T e l l  m e  a b o u t  t h a t .   I ' m  l o o k i n g  t o  s e e  i f

2     t h a t ' s  h e r e  s o m e w h e r e .

3         A .    Y e a h ,  i t  i s  s o m e w h e r e .   U n d e r  e d i t o r s h i p s ,

4     l o o k  a t  p a g e  8 .   A n d  t h e n  l o o k  a t  p a g e  9 ,  s e r i e s

5     c o - e d i t o r  w i t h  J u n  L i u ,  " M i c h i g a n  S e r i e s  O n  T e a c h i n g

6     M u l t i l i n g u a l  W r i t e r s " .

7         Q .    T e l l  m e  w h a t ' s  i n v o l v e d  i n  t h a t  e f f o r t ?

8         A .    W e  i n v i t e  p e o p l e  t o  w r i t e  s m a l l  b o o k s  o n

9     t o p i c s  o n  t h e  t e a c h i n g  o f  s e c o n d  l a n g u a g e  w r i t i n g .   A n d

10     w e  r e v i e w  t h e  p r o p o s a l s  a n d  w e  a d v i s e  M i c h i g a n  o n  w h o

11     s h o u l d  b e  a w a r d e d  a  c o n t r a c t .   A n d  t h e n  w e  a l s o  h e l p  v e t

12     - -  a s s u m i n g  s o m e b o d y  i s  a w a r d e d  a  c o n t r a c t ,  w e  h e l p  v e t

13     t h e  m a n u s c r i p t  w h e n  i t ' s  i n  p r o g r e s s .   W e  a d v i s e  t h e

14     a u t h o r .

15         Q .    S o  w h e n  y o u  s a y  w e ,  a r e  y o u  w o r k i n g  w i t h  s t a f f

16     m e m b e r s  o f  t h e  p r e s s ?

17         A .    M y  c o - e d i t o r  w i t h  t h e  s e r i e s ,  J u n  L i u .

18         Q .    A n d  a n y  b u s i n e s s  p e r s o n s  f r o m  t h e  p r e s s

19     i t s e l f ?

20         A .    T h e  a c q u i s i t i o n  c e n t e r .

21         Q .    A n d  d o e s  t h a t  i n v o l v e ,  t h a t  p r o c e s s  i n v o l v e

22     s a l e s  f o r e c a s t i n g  a n d  b u d g e t i n g  a n d  t h i n g s  l i k e  t h a t  f o r

23     t h e  b o o k ?

24         A .    N o t  o n  m y  p a r t .

25         Q .    S o  t e l l  m e  a b o u t  y o u  s a i d  t h r o u g h  t h i s  e f f o r t
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1     y o u  h a d  s o m e  i n s i g h t  i n t o  t h e  e c o n o m i c s ?

2         A .    B e c a u s e  w e  g e t  a  r e p o r t ,  a n  a n n u a l  r e p o r t  o n

3     h o w  t h e  b o o k s  t h a t  h a v e  b e e n  p u b l i s h e d  i n  t h e  s e r i e s  a r e

4     d o i n g .

5         Q .    I  s e e .   A n d  w h a t ' s  o n  t h o s e  r e p o r t s ?

6         A .    T e l l s  u s  e x a c t l y  h o w  m a n y  c o p i e s  h a v e  b e e n

7     s o l d .

8         Q .    A n d  t h e  a m o u n t s ,  d o l l a r  a m o u n t s ?

9         A .    A n d  t h e  a m o u n t  o f  m o n e y  g e n e r a t e d ,  I  t h i n k  s o .

10         Q .    W h a t  i s  t h e  r a n g e  o f  n u m b e r  o f  s a l e s  o f  t h e s e

11     b o o k s ?

12         A .    G o s h ,  i t ' s  i n  t h e  h u n d r e d s .

13         Q .    A n d  d o  y o u  h a v e  a  s e n s e  o f  w h e t h e r  t h e y ' r e

14     s o l d  t o  l i b r a r i e s  w h o  t h e n  m a k e  t h e m  a v a i l a b l e  t o

15     s t u d e n t s  o r  a r e  t h e y  t h e  k i n d  o f  b o o k s  w h e r e  s t u d e n t s  o r

16     g r a d u a t e  s t u d e n t s  w i l l  b u y  t h e m ?

17         A .    T h e y ' r e  s o l d  t o  l i b r a r i e s ,  u n i v e r s i t y

18     l i b r a r i e s ,  b u t  s o m e  o f  t h e m  a r e  a d o p t e d  f o r  c o u r s e s .

19         Q .    S o  d o  y o u  v i e w  t h a t  a s  a  p o s i t i v e  o r  a  g o o d

20     t h i n g  i f  i t ' s  a d o p t e d  f o r  u s e  i n  a  c o u r s e ?

21         A .    I t ' s  v e r y  g o o d  f o r  t h e  s a l e s  o f  t h e  b o o k .

22         Q .    A n d  d o  y o u  h a v e  c e r t a i n  t a r g e t s  t h a t  y o u  n e e d

23     t o  m e e t  o r  y o u  s e t  i n  t e r m s  o f  h o w  m a n y  s a l e s ?

24         A .    N o .

25         Q .    S o  w h a t  w o u l d  t h e  r e s u l t  b e  i f  t h e r e  w e r e  n o
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1     a d o p t i o n s  f o r  t h e s e  b o o k s ,  w o u l d  y o u  c o n t i n u e  t o  b e  a b l e

2     t o  p u b l i s h  t h e m ?

3         A .    Y o u  m e a n  w o u l d  t h e  s e r i e s  c o n t i n u e  o r  - -

4         Q .    Y e a h .

5         A .    I ' m  n o t  q u i t e  s u r e  I  u n d e r s t a n d .

6         Q .    L e t  m e  a s k  i t  a g a i n .   I f  - -  I  t h i n k  y o u  s a i d ,

7     a n d  c o r r e c t  m e  i f  I ' m  w r o n g ,  t h a t  y o u  s o l d  t h e m  t o

8     l i b r a r i e s ,  b u t  t h e y ' r e  a l s o  a d o p t e d  f o r  u s e  f o r  p u r c h a s e

9     b y  s t u d e n t s ?

10         A .    A n d  a l s o  b y  i n d i v i d u a l  p r o f e s s i o n a l s  f o r

11     p r o f e s s i o n a l  d e v e l o p m e n t .

12         Q .    A n d  m y  q u e s t i o n  i s ,  i f  i t  w e r e  t h e  c a s e  t h a t

13     t h e r e  w e r e  n o  l o n g e r  - -  p r o f e s s o r s  s t o p p e d  a s s i g n i n g

14     t h e m  f o r  p u r c h a s e  b y  s t u d e n t s  i n  c o u r s e s ,  w o u l d  t h a t

15     j e o p a r d i z e  t h e  c o n t i n u i n g  e x i s t e n c e  o f  t h i s  s e r i e s  o f

16     b o o k s ?

17         A .    T h a t ' s  a  g o o d  q u e s t i o n  a n d  i t ' s  v e r y  h a r d  f o r

18     m e  t o  a n s w e r .   S o m e  o f  t h e s e  b o o k s  I  k n o w  h a v e  b e e n

19     a d o p t e d  f o r  c o u r s e s  a n d  o t h e r s  h a v e  n o t .

20         Q .    O k a y .

21         A .    A n d  t h e  p u b l i s h e r  i s  s t i l l  i n t e r e s t e d  i n

22     b r i n g i n g  o u t  m o r e  b o o k s  i n  t h i s  s e r i e s .

23         Q .    D o  y o u  h a v e  a  s e n s e  g e n e r a l l y  o f  w h e t h e r  i t ' s

24     e c o n o m i c a l l y  f e a s i b l e  f o r  - -  l e t ' s  u s e  t h i s  s e r i e s  - -  t o

25     s u r v i v e  o n  l i b r a r y  p u r c h a s e s  a l o n e ?   I  g u e s s  t h a t ' s  t h e
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1     g i s t  o f  t h e  q u e s t i o n .

2         A .    I  d o n ' t  k n o w .

3         Q .    D o  y o u  k n o w  w h e t h e r  w i t h  t h e s e  b o o k s  t h e r e  a r e

4     p a y m e n t s  m a d e  f o r  p e r m i s s i o n s  o r  l i c e n s i n g  o f  e x c e r p t s

5     o f  t h e  b o o k ?

6         A .    I  d o n ' t  k n o w .

7         Q .    Y o u ' v e  o n l y  s e e n  r e p o r t s  t h a t  i n d i c a t e  s a l e s

8     o f  t h e  e n t i r e  b o o k ?

9         A .    T h e  o n l y  t h i n g  I  k n o w  a b o u t  p e r m i s s i o n s  i s

10     t h a t  I  g o t  p e r m i s s i o n  t o  u s e  a  c h a p t e r  o f  o n e  o f  t h e s e

11     b o o k s  b e f o r e  i t  w a s  p u b l i s h e d .

12         Q .    A n d  w h y  d i d  y o u  - -  y o u  s o u g h t  t h a t  p e r m i s s i o n ?

13         A .    Y e s .

14         Q .    A n d  w h y  d i d  y o u  s e e k  p e r m i s s i o n  t o  u s e  t h a t

15     c h a p t e r ?

16         A .    I  w a s  h o p i n g  t h a t  t h e  b o o k  w o u l d  c o m e  o u t  i n

17     t i m e  f o r  t h e  c o u r s e  I  w a s  t e a c h i n g  b u t  i t  d i d  n o t .   A n d

18     I  h a d  a c c e s s  t o  t h e  m a n u s c r i p t  b e c a u s e  I  w a s  e d i t i n g  i t .

19     A n d  I  c o n t a c t e d  M i c h i g a n  a n d  I  s a i d  - -  I  a s k e d  i f  I

20     c o u l d  h a v e  p e r m i s s i o n  t o  u s e  o n e  c h a p t e r  o f  t h e

21     m a n u s c r i p t .   A n d  t h e y  s e n t  m e  s o r t  o f  a  f o r m a l  a g r e e m e n t

22     t h a t  I  h a d  t o  a g r e e  t o  a b o u t  l i m i t e d  a c c e s s  a n d  o n l y  f o r

23     c l a s s r o o m  u s e  a n d  t h a t  s o r t  o f  t h i n g .

24         Q .    W a s  t h a t  a g r e e m e n t  f o r  u s e  o n  E R e s e r v e s  o r  f o r

25     u s e  i n  a  h a r d  c o p y  c o u r s e p a c k ?
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1         A.   I don't think it specified.  It just --

2         Q.   How were you using it?

3         A.   And that's what I can't remember.  I think I

4     either gave my students photocopies or I created a PDF.

5         Q.   Now, you -- again we'll get into this in more

6     detail.  But you place works on EReserves fairly

7     regularly, correct?

8         A.   I have.

9         Q.   And it's not always the case that you seek

10     permission from the publisher to put those works on

11     EReserves, right?

12         A.   I have never sought permission except for --

13     but actually I didn't put that one particular thing on

14     EReserve, I think.

15         Q.   Well, why in this case did you ask for

16     permission when you haven't asked in other cases?

17         A.   It was an unpublished work.

18         Q.   It was unpublished.  Was there any other

19     reason or was it just that?

20         A.   It was unpublished.

21         Q.   Okay.  And why does that matter?

22         A.   My understanding is that generally for fair

23     use that involves published works, not unpublished

24     works.  And --

25         Q.   You're saying if it's unpublished it's less

EXHIBIT 8 - 35



36

1     likely to be a fair use?

2         A.   I'm saying that you -- if I know that it's

3     unpublished and it's about to be published, then I'm

4     assuming the publisher will want to know and will want

5     to decide whether or not I should use it.

6         Q.   Okay.

7         A.   Which was why I contacted Michigan.

8         Q.   Did you consider that your use despite the

9     fact that that work was unpublished at the time could

10     still be a fair use?

11         A.   If they thought it was fair then I thought it

12     was fair.

13         Q.   Let me --

14         A.   Yes.  Yes.

15         Q.   You thought -- let me ask the question again.

16     And I think we may be miscommunicating.

17         A.   Okay.

18         Q.   You indicated that because it was unpublished

19     you thought you should contact them?

20         A.   Right.

21         Q.   Did it cross your mind or did you consider

22     whether you could have used the work in any case, that

23     it could have been a fair use despite the fact it was

24     yet to be published?

25         A.   Oh, I see.  I just assumed that I needed their
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1     p e r m i s s i o n .

2         Q .    J u s t  f o r  t h e  r e c o r d ,  l e t  m e  - -

3                         ( P l a i n t i f f s '  E x h i b i t  N o s .  1 1 1

4                          a n d  1 1 2  w e r e  m a r k e d

5                          f o r  i d e n t i f i c a t i o n  b y  t h e  r e p o r t e r . )

6     B Y  M R .  L A W S O N :

7         Q .    C a n  y o u  t a k e  a  l o o k  a t  t h e s e  e x h i b i t s  m a r k e d

8     P l a i n t i f f s '  1 1 1  a n d  1 1 2  a n d  c o n f i r m  t h a t  t h i s  i s  t h e

9     p e r m i s s i o n  t h a t  w e ' v e  b e e n  t a l k i n g  a b o u t ?

10         A .    Y e s .   Y e s .

11         Q .    Y o u  c a n  s e t  t h a t  a s i d e .

12              T h e r e ' s  a  c a t e g o r y  o n  y o u r  C V  c a l l e d  a r t i c l e s

13     i n  r e f e r e e d  j o u r n a l s ?

14         A .    Y e s .

15         Q .    W h a t ' s  i n  t h a t  c a t e g o r y ?

16         A .    A r t i c l e s  t h a t  h a v e  a p p e a r e d  i n  r e f e r e e d

17     j o u r n a l s .

18         Q .    A n d  w h a t  d o e s  t h a t  m e a n ,  i n  r e f e r r e d  j o u r n a l s ?

19         A .    I t  m e a n s  t h a t  t h e r e  a r e  r e f e r e e s  w h o  d e t e r m i n e

20     w h e t h e r  o r  n o t  t h e  a r t i c l e  i s  a c c e p t e d  o r  r e j e c t e d .

21         Q .    A n d  t h a t ' s  t o  b e  d i s t i n g u i s h e d  f r o m  a  j o u r n a l

22     t h a t  d o e s n ' t  h a v e  p e o p l e  t h a t  d o  t h a t  o r  - -  I  m e a n  - -

23         A .    R i g h t .

24         Q .    A r e  t h e r e  n o t  r e f e r r e d  j o u r n a l s ?

25         A .    S o m e  j o u r n a l s  s o l i c i t  a r t i c l e s  a n d  t h e y  d o n ' t
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1     send them out for peer review.  Referred journals use

2     peer review.

3         Q.   And did you include this as a category

4     specifically because there's some value in having been

5     published in a referred journal?

6         A.   Yes.

7         Q.   And what is that value?

8         A.   For tenure and promotion it's considered more

9     prestigious to have published in referred journals.

10         Q.   When you publish in a referred journal, are

11     you paid for that?

12         A.   No.

13         Q.   The compensation comes in the form of your

14     reputation and your career advancement?

15         A.   Right.

16         Q.   And do you sign any sort of agreement when you

17     publish in one of these journals?

18         A.   Yes.

19         Q.   What's the nature of the agreement?

20         A.   I think it involves copyright.

21         Q.   Does it --

22         A.   The journal then owns the copyright.  Or the

23     publisher of the journal I should say.

24         Q.   Are you aware of the economics of these types

25     of journals, how they earn their money?
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1         A.   Yes.

2         Q.   Tell me what you know about that.

3         A.   I was the editor of an Elsevier journal for 10

4     years.  And Elsevier earns its money for the journals

5     through subscriptions.

6         Q.   Subscriptions sold to universities?

7         A.   Individuals and institutions.

8         Q.   What was the journal that you edited?

9         A.   English For Specific Purposes.

10         Q.   What were the years that you edited that?

11         A.   1998 until last year.

12         Q.   Are you editing any journals at the moment?

13         A.   Yes.

14         Q.   What are you editing now?

15         A.   TESOL quarterly.

16         Q.   Who's the publisher of that?

17         A.   The TESOL organization.  It's a professional

18     organization.

19         Q.   And is that also offered through subscription?

20         A.   Yes.

21         Q.   Are any of the journals listed in this

22     referred journals category owned or operated by Sage or

23     Cambridge or Oxford, to your knowledge?

24         A.   I don't know about some of these earlier

25     journals from like the late 80s and early 90s.  But
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1     everything since '94 I don't think any of them is a

2     Cambridge or Oxford journal.

3         Q.   Okay.

4         A.   They're mostly Elsevier journals.

5         Q.   Let me ask, we've talked a bit about the

6     economics of the publishing industry here.  When you've

7     provided your students with EReserve excerpts without

8     any sort of permission, did you consider whether that

9     would have any impact on the finances of either -- you

10     know, the publisher providing the work?

11         A.   Are you talking about articles, excerpts from

12     articles, journal articles?

13         Q.   Well, if there's a difference in how you

14     thought about it, please tell me.

15         A.   That's what I'm not sure.  I'm just trying to

16     clarify your question.

17         Q.   Yeah, let's talk about excerpts from books.

18         A.   From books.

19         Q.   For example, the Sage handbook that I think

20     you've --

21         A.   Yes.

22         Q.   -- used.

23         A.   Yes.

24         Q.   When you provided chapters from the Sage

25     handbook without seeking permission from Sage or paying
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1     a  r o y a l t y  f e e ,  d i d  y o u  c o n s i d e r  w h e t h e r  t h a t  w o u l d  h a v e

2     a n y  i m p a c t  o n  t h e  e c o n o m i c s  o f  S a g e ' s  b u s i n e s s ?

3         A .    A t  t h e  t i m e  - -

4         Q .    U h - h u h .

5         A .    - -  I  d o n ' t  r e m e m b e r  t h i n k i n g  v e r y  s p e c i f i c a l l y

6     a b o u t  t h a t .

7         Q .    D o  y o u  h a v e  a  s e n s e  n o w  o f  w h a t  t h e  i m p a c t  - -

8         A .    Y e s .

9         Q .    W h a t  i s  y o u r  s e n s e  n o w ?

10         A .    O h ,  o f  t h e  e f f e c t ?

11         Q .    Y e a h .

12         A .    W e l l ,  I  h a v e  a  s e n s e  n o w  t h a t  a s  b e i n g

13     s o m e t h i n g  I  s h o u l d  t h i n k  o f .

14         Q .    A n d  h a v e  y o u  - -

15         A .    B e c a u s e  o f  t h e  n e w  p o l i c y .

16         Q .    H a v e  y o u  c o m e  t o  a n y  c o n c l u s i o n  o n  w h a t  t h a t

17     e f f e c t  i s ?

18         A .    F o r  t h o s e  p a r t i c u l a r  c h a p t e r s ?

19         Q .    Y e a h .

20         A .    I  d o n ' t  t h i n k  i t  h a d  a  m a j o r  a f f e c t .

21         Q .    O k a y .   A n d  w h y  n o t ?

22         A .    F o r  o n e  t h i n g  I  w a s  u s i n g  c h a p t e r s  f r o m  t h e

23     s e c o n d  e d i t i o n ,  t h e  2 0 0 0  e d i t i o n .   T h i s  w a s  i n  2 0 0 7 ,  t h e

24     t h i r d  e d i t i o n  h a d  a l r e a d y  c o m e  o u t  i n  2 0 0 5 .

25         Q .    O k a y .
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1         A .    S o  t h e  s e c o n d  e d i t i o n  w a s  n o  l o n g e r  b e i n g

2     m a r k e t e d  b y  S a g e .

3         Q .    W a s  i t  n o  l o n g e r  f o r  s a l e ?

4         A .    I ' m  s u r e  y o u  c o u l d  g e t  u s e d  c o p i e s .   I  k n o w

5     i t ' s  n o t  n o w .   T h e  l a s t  t i m e  I  l o o k e d  o n  A m a z o n  I  s a w

6     f i v e  u s e d  c o p i e s .

7         Q .    A n d  y o u  w e r e  u s i n g  e x c e r p t s  f r o m  t h e  t h i r d

8     e d i t i o n ?

9         A .    I  c a n ' t  - -  I  d i d n ' t  h a v e  i t  o n  m y  s y l l a b u s ,  s o

10     I  c a n ' t  - -  I  d o n ' t  t h i n k  I  h a d  t h e  t h i r d  e d i t i o n .   I

11     t h i n k  a l m o s t  e v e r y t h i n g  i f  n o t  e v e r y t h i n g  w a s  f r o m  t h e

12     s e c o n d  e d i t i o n .   B e c a u s e  I  h a d  t r o u b l e  o b t a i n i n g  a  c o p y

13     o f  t h e  t h i r d  e d i t i o n .   I  t h i n k  o u r  l i b r a r y  d i d n ' t  o w n  i t

14     a t  t h e  t i m e .

15         Q .    O k a y .   R a t h e r  t h a n  h a v i n g  a  m e m o r y  t e s t  w e ' l l

16     l o o k  a t  s o m e  s y l l a b i  i n  a  b i t  a n d  t a l k  a b o u t  t h a t  m o r e .

17         A .    O k a y .   I  k n o w  m y  s y l l a b u s  s a y s  2 0 0 0  f o r  a l l

18     t h o s e  c h a p t e r s .

19                         ( P l a i n t i f f s '  E x h i b i t  N o .  1 1 3

20                          w a s  m a r k e d  f o r  i d e n t i f i c a t i o n

21                          b y  t h e  r e p o r t e r . )

22     B Y  M R .  L A W S O N :

23         Q .    W e ' l l  m a r k  i f  w e  c o u l d  a s  P l a i n t i f f s '  1 1 3 ,  a

24     d o c u m e n t  t h a t  h a s  t h e  B a t e s  n u m b e r  G e o r g i a  S t a t e

25     0 0 4 6 2 4 9 .
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1              Professor Belcher, do you recognize this

2     document?

3         A.   Yes.

4         Q.   Can you tell me what it is?

5         A.   It's a syllabus for a course I taught this

6     spring.

7         Q.   And that course is?

8         A.   Practicum in ESL/EFL teaching.

9         Q.   This is the one we were talking about earlier,

10     the graduate?

11         A.   This is the graduate level practicum that I

12     teach.

13         Q.   How many students were in this course?

14         A.   I think there were seven.

15         Q.   Seven.

16         A.   It's limited to 10.

17         Q.   When you've taught this course in the past,

18     has the number of students been in that --

19         A.   It's never been more than 10.

20         Q.   You see there's a section here on the first

21     page called required reading materials?

22         A.   Yes.

23         Q.   And then there are two books listed?

24         A.   Right.

25         Q.   Are those books books that students purchase
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1     for the course?

2         A.   Yes.

3         Q.   Okay.  And do you coordinate with the

4     bookstore to have them made available for purchase?

5         A.   Yes.

6         Q.   I think you said you made a switch?

7         A.   Yes.

8         Q.   What was the switch that you made?

9         A.   There had been a book by Richard & Lockhart

10     published by Cambridge which I replaced with instead I

11     use the Farrell book published by Continuum.

12         Q.   Richards & Lockhart book was "Reflective

13     Teaching In Second Language Classrooms"?

14         A.   Right.

15         Q.   Why did you make that switch?

16         A.   I consider it pretty much out of date now.  It

17     was published in 1994, although I think there are still

18     some useful chapters, and I think I put two chapters on

19     EReserves.

20         Q.   So when you used the book in the past did you

21     use more than those two chapters?

22         A.   When I used it in the past I used the entire

23     book.

24         Q.   And then this semester you replaced the entire

25     book for purchase and then instead put a couple of the
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1     chapters on EReserves?

2         A.   Right.  Right.

3         Q.   Did you seek permission from the publisher to

4     put those two chapters on?

5         A.   No.

6         Q.   So in the past students would buy the book for

7     use in the course and now they're getting excerpts for

8     free?

9         A.   Through EReserves, they're getting access to

10     excerpts through EReserves.

11         Q.   And by access they're able -- you

12     understand --

13         A.   Password protected, limited access.

14         Q.   Right.  And it's limited how?

15         A.   It's limited to that semester in which they're

16     in the course.

17         Q.   But those students, is it your understanding

18     that those students can download and print out the

19     excerpts?

20         A.   They can.

21         Q.   And they could keep them as long as they

22     wanted, correct?

23         A.   They could.  But the tendency seems to be for

24     that to happen less often as students consider that an

25     ungreen thing to do.  And they are also getting more
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1     comfortable with reading things online.  So I see less

2     downloading.  When people download they often bring the

3     copy to class and I don't see as much of that any more.

4         Q.   Has that been your experience in the past that

5     the works on EReserves that you offer, that students

6     have printed them out and have brought them?

7         A.   I have seen that, yes.

8         Q.   What was the frequency?

9         A.   I don't know.  I never took a count.

10         Q.   Did you discuss the readings in class?

11         A.   Yes.

12         Q.   And so if students have just read them on

13     screen, then they have to discuss them from memory

14     basically?

15         A.   Yes.

16         Q.   And students are doing that now?

17         A.   They do.

18         Q.   Do some still print them out and bring them to

19     class?

20         A.   Some do.

21         Q.   So looking back at the syllabus here, there's

22     required reading materials, we talked about the two

23     books.  And then there's a third category called ERes

24     course web page reserve materials?

25         A.   Uh-huh.
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1         Q .    T h e s e  a r e  i t e m s  m a d e  a v a i l a b l e  t h r o u g h

2     E R e s e r v e s ?

3         A .    T h a t ' s  r i g h t .

4         Q .    A n d  t h o s e  i n c l u d e  r e a d i n g s  t h a t  a r e  r e q u i r e d

5     r e a d i n g s  f o r  t h e  c o u r s e ?

6         A .    Y e s .

7         Q .    H a s  i t  e v e r  b e e n  s u g g e s t e d  t o  y o u  t h a t

8     E R e s e r v e s ,  t h a t  y o u  s h o u l d  n o t  p l a c e  - -  s t r i k e  t h a t .

9              H a s  i t  e v e r  b e e n  s u g g e s t e d  t o  y o u  f r o m  a n y o n e

10     a t  t h e  u n i v e r s i t y  t h a t  y o u  s h o u l d n ' t  p u t  r e q u i r e d

11     r e a d i n g s  o n  E R e s e r v e s ?

12         A .    N o ,  i t  h a d  n o t .

13         Q .    A n d  y o u ' v e  u s e d  i t  f o r  r e q u i r e d  r e a d i n g s ?

14         A .    I ' v e  h a d  i t  u n d e r  t h i s  c a t e g o r y  t h a t  I  c a l l

15     r e q u i r e d  r e a d i n g s .

16         Q .    I f  y o u  c o u l d  t u r n  t o  p a g e  4 .   A n d  t h e r e ' s  i n

17     t h e  m i d d l e  a  p a r a g r a p h  c a l l e d  w e e k l y  p o s t i n g s

18     g u i d e l i n e s ?

19         A .    Y e s .

20         Q .    A n d  t h e  f i r s t  s e n t e n c e  i n d i c a t e s  t h a t  s t u d e n t s

21     s h o u l d  s u b m i t  a  w r i t t e n  r e a c t i o n / r e s p o n s e  t i e d  t o  o n e  o r

22     m o r e  o f  t h e  r e a d i n g s ?

23         A .    U h - h u h .   Y e s .

24         Q .    T e l l  m e  w h a t ' s  i n v o l v e d  t h e r e  o r  w h a t  y o u ' r e

25     a s k i n g  t h e m  t o  d o ?
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1         A .    T h e y  h a v e  t o  - -  t h e y  h a v e  t o  w r i t e  a  b r i e f

2     p o s t i n g  o n  o u r  d i s c u s s i o n  b o a r d  f o r  U L e a r n ,  u s e d  t o  b e

3     c a l l e d  W e b C T ,  a n d  i n  t h a t  p o s t i n g  t h e y  h a v e  t o  r e v e a l

4     t h a t  t h e y ' v e  d o n e  s o m e  o f  t h e  r e a d i n g  a n d  t h a t  t h e y  h a v e

5     t h o u g h t  a b o u t  w h a t  i t  m e a n s  t o  t h e m  i n  t h e  c o n t e x t  o f

6     t h i s  c o u r s e ,  w h a t  s p e c i f i c a l l y  i t  m e a n s  w i t h  r e s p e c t  t o

7     t h e i r  f u t u r e  t e a c h i n g  o r  c u r r e n t  t e a c h i n g .

8         Q .    S o  i t ' s  y o u r  e x p e c t a t i o n  e a c h  w e e k  t h a t

9     s t u d e n t s  w i l l  d o  t h e  r e a d i n g  t h a t ' s  b e e n  a s s i g n e d ,

10     c o r r e c t ?

11         A .    R i g h t .

12         Q .    A n d  i n  f a c t  t h e y  w o u l d  n e e d  t o  t o  c o m p l y  w i t h

13     t h i s  c o u r s e  r e q u i r e m e n t ?

14         A .    R i g h t .   B u t  t h e y  c a n  b e  s o m e w h a t  s e l e c t i v e .

15         Q .    I f  y o u  c o u l d  t u r n  t o  p a g e  6 .   A m  I  r i g h t  t h a t

16     i s  t h e  w e e k l y  r e a d i n g s  a s s i g n m e n t s  f o r  t h e  c o u r s e ?

17         A .    Y e s ,  y o u  a r e  r i g h t .

18         Q .    A n d  w h e r e  w e  s e e  F a r r e l l  a n d  H M V ,  t h o s e  a r e

19     r e a d i n g s  f r o m  t h e  t e x t s  f o r  p u r c h a s e ?

20         A .    R e q u i r e d ,  y e s .

21         Q .    A n d  w h e r e  w e  s e e  o t h e r  e n t r i e s ,  f o r  e x a m p l e  i n

22     t h e  J a n u a r y  1 4 t h  w e e k  a  r e a d i n g  b y  R .  D a y ,  t h a t ' s  a  w o r k

23     t h a t ' s  o n  E R e s e r v e s ?

24         A .    T h a t ' s  r i g h t .

25         Q .    A n d  i n  J a n u a r y  2 8 t h ,  f o r  e x a m p l e ,  t h e r e ' s  a
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1     b o o k  b y  o r  a n  e x c e r p t  b y  C r o o k e s ,  C h a p t e r  6 ?

2         A .    T h a t ' s  r i g h t .

3         Q .    T h a t ' s  o n  E R e s e r v e s ?

4         A .    Y e s .

5         Q .    A n d  i n  t h e  F e b r u a r y  4 t h  a n d  F e b r u a r y  1 1 t h

6     w e e k s  t h e r e ' s  t w o  c h a p t e r s  f r o m  t h e  R i c h a r d  &  L o c k h a r t

7     b o o k ?

8         A .    T h a t ' s  r i g h t .

9         Q .    T h o s e  w e r e  o n  E R e s e r v e s ?

10         A .    Y e s ,  t h a t ' s  r i g h t .

11         Q .    T h o s e  w e r e  t h e  t w o  t h a t  w e  w e r e  t a l k i n g  a b o u t

12     b e f o r e ?

13         A .    Y e s .

14         Q .    C o u l d  y o u  j u s t  c o n f i r m  f o r  m e  t h a t  i n  t h e

15     F e b r u a r y  1 8 t h  w e e k  t h a t  y o u  a s s i g n e d  a  c h a p t e r  b y

16     A l l w r i g h t  a n d  B a i l e y ?

17         A .    Y e s .

18         Q .    A n d  t h a t ' s  f r o m  t h e  b o o k  " F o c u s  O n  T h e

19     L a n g u a g e  C l a s s r o o m " ,  i s  t h a t  r i g h t ?

20         A .    I  t h i n k  t h a t ' s  w h a t  i t ' s  c a l l e d .

21         Q .    I n  g e n e r a l  i s  t h e r e  a n y t h i n g  i n  h e r e ,  a n y

22     i n a c c u r a c y  o r  a n y  r e a s o n  t o  b e l i e v e  a n y t h i n g  i n  h e r e  w a s

23     n o t  i n  f a c t  a s s i g n e d ?

24         A .    N o t  i n  f a c t  a s s i g n e d ,  t h e s e  w e r e  t h e  a s s i g n e d

25     r e a d i n g s .
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1         Q.   And it's the case that if the readings weren't

2     part of the two required texts that they were placed on

3     EReserves?

4         A.   There were some other readings, and those

5     were -- if you look at for instance April 8th, week 14,

6     you'll see a URL.  Those are journals that are online

7     journals, open access journals.

8         Q.   Okay.  So in some instances it wasn't placed

9     on EReserves, instead you gave the students a link?

10         A.   Uh-huh.

11         Q.   And if there's no link like that, then it was

12     something you placed on EReserves?

13         A.   That should be the case.

14                         (Plaintiffs' Exhibit No. 114

15                          was marked for identification

16                          by the reporter.)

17     BY MR. LARSON:

18         Q.   Do you recognize this, Professor Belcher?

19         A.   Yes, it looks familiar.

20         Q.   If you look back at Exhibit 113.

21         A.   Uh-huh.

22         Q.   And look at the February 18th entry on the

23     syllabus on page 6.  Is what I've just put in front of

24     you, Exhibit 114, the excerpt that you provided to

25     students?
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1         A.   It looks like it.

2         Q.   I'll represent to you that this was produced

3     by your counsel in discovery in this litigation --

4         A.   Okay.

5         Q.   -- from the EReserve system.

6              Can you just take a look through and confirm

7     that this is the excerpt that you assigned?

8         A.   It does look like it.

9                  MR. LAWSON:  If we can mark this as

10              115, Plaintiffs' 115.

11                         (Plaintiffs' Exhibit No. 115

12                          was marked for identification

13                          by the reporter.)

14     BY MR. LAWSON:

15         Q.   Do you recognize what I've marked as

16     Plaintiff's 115 as the excerpt from Plaintiffs' Exhibit

17     113 from RJT, the Allwright and Bailey chapter called

18     Receptivity - some relevant research?

19         A.   I remember using two receptivity chapters.

20         Q.   I'm sorry?

21         A.   I remember using two chapters on receptivity.

22         Q.   And this Plaintiffs' Exhibit 115 is a chapter

23     that you assigned to students and placed on EReserves?

24         A.   Yes.  Actually they were archived, they were

25     already there, so I didn't place them myself, myself.
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1     They were on the archived reactivated course page.

2         Q.   And then offered in this last semester to

3     students?

4         A.   Yes.

5                  MR. LAWSON:  Let's take a break.

6                  THE VIDEOGRAPHER:  Off the record at

7              10:13:58.

8                         (Brief recess.)

9                  THE VIDEOGRAPHER:  This is tape 2.

10              We're back on the record at 10:20:58.

11     BY MR. LAWSON:

12         Q.   Professor Belcher, have you ever used a

13     coursepack?

14         A.   Yes.

15         Q.   How long ago was that?

16         A.   Probably six years ago.

17         Q.   Do you recall the course that you used it in?

18         A.   It was a course called teaching ESL

19     composition.

20         Q.   And why was it that you used a coursepack as

21     opposed to, say, EReserves?

22         A.   That was when I was teaching at Ohio State

23     University and there was nothing like EReserves there.

24         Q.   Okay.  And for the spring 2009 syllabus of

25     AL8900 that we've been looking at, did you consider
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1     using a coursepack for this course?

2         A.   No, I didn't.

3         Q.   Why not?

4         A.   I haven't thought about coursepacks since I

5     came to Georgia State because of EReserves.

6         Q.   So why do you use EReserves rather than a

7     coursepack?  Let's put it that way.

8         A.   It seems very convenient and it seemed to be

9     part of the culture of the university.

10         Q.   Do you understand that there are professors

11     that use coursepacks?

12         A.   I know that there are professors, I don't know

13     of any in my department who do, but I know that there

14     are some professors at the university who do.

15         Q.   When you say it's part of the culture of the

16     university, what do you mean?

17         A.   When I joined the university faculty in my

18     department told me -- they told me about EReserves when

19     I was putting together my first syllabi.

20         Q.   Are you aware of whether when a coursepack is

21     used there are permission fees paid to publishers?

22         A.   When I used them there were.

23         Q.   And when you have used EReserves you've never

24     paid permissions fees, correct?

25         A.   No.
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1         Q .    A r e  t h e r e  d i f f e r e n c e s  b e t w e e n  p r o v i d i n g  t h e

2     w o r k s  t o  s t u d e n t s  i n  a  c o u r s e p a c k  v e r s u s  o n  E R e s e r v e s

3     a p a r t  f r o m  t h e  f a c t  t h a t  o n e  i s  h a r d  c o p y  a n d  o n e  i s

4     e l e c t r o n i c ?

5         A .    A n d  p e r m i s s i o n s  a r e  p a i d  f o r  c o u r s e p a c k ,

6     p r i n t e d  c o u r s e p a c k s ,  a n d  t h e r e  a r e  n o  p e r m i s s i o n s  a s  f a r

7     a s  I  k n o w  f o r  E R e s e r v e s .

8         Q .    R i g h t .   A n y  o t h e r  d i f f e r e n c e s  b e s i d e s  t h o s e

9     t w o ,  t o  y o u r  m i n d ?

10         A .    T h e  s t u d e n t  - -  w e l l ,  t h e r e ' s  t h e  i n v o l v e m e n t

11     o f  w h o e v e r  p r o d u c e s  t h e  c o u r s e p a c k ,  t h a t  - -  t h a t

12     o r g a n i z a t i o n  i s  m a k i n g  s o m e  k i n d  o f  a  p r o f i t  i f  i t ' s

13     K i n k o ' s  o r  t h e  b o o k s t o r e .

14         Q .    A n d  w h a t  a b o u t  i f  i t ' s  t h e  u n i v e r s i t y

15     b o o k s t o r e ?

16         A .    W h e r e  I  u s e d  c o u r s e p a c k s  a t  O h i o  S t a t e  t h e r e

17     w e r e  c a m p u s  b o o k s t o r e s  t h a t  w e r e  n o t  o w n e d  b y  t h e

18     u n i v e r s i t y ,  t h e y  w e r e  s e p a r a t e  f r o m  t h e  u n i v e r s i t y ,  b u t

19     t h e y  c a r r i e d  t h e  u n i v e r s i t y ' s  b o o k s .

20         Q .    F r o m  t h e  s t a n d p o i n t  o f  t h e  s t u d e n t s ,  d o  y o u

21     s e e  a  d i f f e r e n c e  b e t w e e n  t h e i r  g e t t i n g  r e a d i n g s  o n

22     E R e s e r v e s  v e r s u s  g e t t i n g  t h e m  i n  t h e  c o u r s e p a c k s ,  a g a i n ,

23     a p a r t  f r o m  t h e  h a r d  c o p y  e l e c t r o n i c  d i s t i n c t i o n ?

24         A .    T h e y  p a y  f o r  t h e  c o u r s e p a c k s  a n d  t h e y  d o n ' t

25     p a y  f o r  t h e  E R e s e r v e  r e a d i n g s .
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1         Q .    R i g h t .   I f  y o u  w e r e  t o  s e e k  p e r m i s s i o n  f e e s  - -

2     I ' m  s o r r y .   I f  y o u  w e r e  t o  s e e k  p e r m i s s i o n s  f o r  t h e

3     a r t i c l e s  t h a t  y o u  p l a c e  o n  E R e s e r v e s  a n d  p a y  p e r m i s s i o n s

4     f e e s ,  d o  y o u  h a v e  a n y  s e n s e  o f  h o w  y o u  w o u l d  g o  a b o u t

5     d o i n g  t h a t ?

6         A .    H o w  I  w o u l d  f i n d  o u t ?

7         Q .    N o ,  h o w  y o u  w o u l d  a c t u a l l y  p a y ,  h o w  t h e

8     p a y m e n t ,  h o w  i t  w o u l d  w o r k  i f  y o u  w a n t e d  t o  p a y ?

9         A .    I ' v e  n e v e r  d o n e  i t ,  s o  I  d o n ' t  r e a l l y  k n o w  h o w

10     i t  w o u l d  w o r k .

11         Q .    A r e  y o u  - -

12         A .    A s  f a r  a s  I  k n o w  - -  i f  t h e r e  w a s  i n f o r m a t i o n

13     o n  t h e  l i b r a r y  w e b  s i t e  a b o u t  t h a t  I  d i d n ' t  s e e  i t .

14         Q .    A r e  y o u  a w a r e  t h a t  i t ' s  p o s s i b l e  t o  g e t  a

15     p e r m i s s i o n  f r o m  a  p u b l i s h e r  f o r  a n y  E R e s e r v e s  e x c e r p t s

16     a n d  p a y  a  p e r m i s s i o n  f e e  f o r  t h a t ?

17         A .    I  a m  n o w .   I  w a s n ' t  i n  t h e  p a s t .

18         Q .    W h a t  a r e  y o u  a w a r e  o f  n o w ,  w h a t ' s  y o u r

19     u n d e r s t a n d i n g ?

20         A .    T h a t  y o u  c a n  d o  t h a t .

21         Q .    A n d  d o  y o u  k n o w  w h e r e  y o u  g o  t o  d o  t h a t ?

22         A .    W h a t  I  h e a r d  a b o u t  w a s  I  t h i n k  c a l l e d

23     C o p y r i g h t  C l e a r i n g h o u s e .   A n d  I  h a d  l o o k e d  u p  t h e i r  w e b

24     s i t e .   I  h e a r d  - -  I  t h i n k  I  h e a r d  a b o u t  t h i s  i n  t h e  f a i r

25     u s e  w o r k s h o p .   A n d  t h e r e ' s  a  w e b  s i t e  a t  c o p y r i g h t . c o m .
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1         Q.   And you went and visited that web site?

2         A.   Yes.

3         Q.   What did you find?

4         A.   I really didn't have a chance to check it out.

5     I just wanted to see how easy it was to find it.  And I

6     just Googled it and was able to get to it right away.

7         Q.   Do you have an understanding that EReserves

8     postings don't need to be permissioned legally?

9         A.   That was my understanding.

10         Q.   And has that changed?

11         A.   My -- well, my understanding is the guidelines

12     have changed for posting.

13         Q.   The guidelines at Georgia State?

14         A.   And for the University System of Georgia.

15         Q.   Uh-huh.

16         A.   And that we need to think very carefully about

17     fair use and that they're giving us a checklist to help

18     us think through the fair use of items that we put on

19     EReserve or that we want to put on EReserves.

20         Q.   We'll look at the checklist in a bit.

21              Let's assume that you determine that a given

22     use was not a fair use and that permission needed to be

23     sought.  Is it your understanding that you could go

24     ahead and get that permission for use of the work on

25     EReserves?
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1         A.   I assume.  I've never done it.  I've never

2     tried it so I don't know what the mechanism is.  But to

3     find out specifically about how that would work

4     specifically with EReserves, I would talk to the

5     EReserves librarian.

6                  MR. LAWSON:  I would like to mark as

7              Plaintiffs' 116 a document bearing the

8              Bates number Georgia State 0000168.

9                         (Plaintiffs' Exhibit No. 116

10                          was marked for identification

11                          by the reporter.)

12                  MR. LAWSON:  While I have a moment, I

13              should note for Plaintiffs' Exhibit 110

14              during the break we substituted in a

15              version that has the proper Bates number on

16              it as I indicated before in the record.

17     BY MR. LAWSON:

18         Q.   Professor Belcher, do you recognize Exhibit

19     116?

20         A.   Yes, sir, as a syllabus.

21         Q.   And what syllabus is this?

22         A.   A practicum syllabus from spring 2008.

23         Q.   Okay.  So this is the same course as the last

24     syllabus we were looking at, just from a previous

25     semester?
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1         A.   Yes.

2         Q.   Okay.  And under required reading materials,

3     on the first page --

4         A.   Yes.

5         Q.   -- there's the Richards & Lockhart book?

6         A.   Yes.

7         Q.   That's the one we were talking about before?

8         A.   Yes.

9         Q.   So in spring of 2008 that was a required

10     purchase?

11         A.   Yes.

12         Q.   Could you turn back to page 6.  Is it the case

13     here that where -- anywhere R & L is indicated that

14     that's a reading from Richards & Lockhart?

15         A.   Yes.

16         Q.   And anywhere HMV is indicated that's a

17     required reading from the second text?

18         A.   Yes.

19         Q.   And that the other readings indicated here

20     were required readings as well?

21         A.   They were assigned readings, yes.

22         Q.   And those were placed on EReserves?

23         A.   Yes.

24         Q.   Just go to page 7, if you could, please.  And

25     look down at the bottom, there's a list of what appear
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1     t o  b e  b o o k s  t h e r e  w i t h o u t  a n y  s o r t  o f  h e a d i n g s .   C o u l d

2     y o u  t e l l  m e  w h a t  t h a t  l i s t  i s ?

3         A .    F o r  i n s t a n c e ,  w h e r e  y o u  s e e  f o r  A p r i l  1 7 t h  i t

4     s a y s  B r o w n  2 0 0 1 ,  a n d  t h e n  y o u  l o o k  d o w n  a t  t h e  b o t t o m ,

5     t h a t ' s  t h e  t i t l e  o f  t h e  t e x t  t h a t  t h a t  c h a p t e r  c o m e s

6     f r o m .

7         Q .    O k a y .   B u t  t h a t  w a s n ' t  a  r e q u i r e d  t e x t  f o r

8     p u r c h a s e  i n  t h e  w a y  t h a t  t h o s e  o t h e r s  w e r e ?

9         A .    N o .   N o .   I  w a s  j u s t  g i v i n g  t h e  a t t r i b u t i o n .

10         Q .    G o t  i t .

11              I n  t h e  p r e v i o u s  s y l l a b u s  f r o m  2 0 0 9  t h a t  w e

12     l o o k e d  a t  w e  d i s c u s s e d  a  r e a d i n g  b y  A l l w r i g h t  a n d

13     B a i l e y ?

14         A .    Y e s .

15         Q .    T h a t  w a s n ' t  p a r t  o f  t h e  a s s i g n e d  r e a d i n g s  i n

16     t h e  s p r i n g  2 0 0 8  v e r s i o n ?

17         A .    I  d o n ' t  t h i n k  i t  w a s .

18         Q .    A n d  w h y  w a s  t h a t ,  d o  y o u  r e c a l l ?

19         A .    I t  h a d  s o m e t h i n g  t o  d o  w i t h  m y  c h a n g e  i n

20     t e x t b o o k s .   A n d  w h e n  I  w a s  u s i n g  t h e  R i c h a r d s  &  L o c k h a r t

21     I  f e l t  t h a t  I  d i d n ' t  n e e d  A l l w r i g h t  a n d  B a i l e y .   B u t

22     w h e n  I  r e p l a c e d  i t  I  d e c i d e d  t h a t  I  w a n t e d  t o  a d d

23     A l l w r i g h t  a n d  B a i l e y .

24         Q .    O k a y .   Y o u  c a n  p u t  t h a t  o n e  a s i d e .

25                         ( P l a i n t i f f s '  E x h i b i t  N o .  1 1 7
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1                          was marked for identification

2                          by the reporter.)

3     BY MR. LAWSON:

4         Q.   We'll mark as Plaintiffs' Exhibit 117 a

5     document Bates labeled Georgia State 000158.

6              Do you recognize this?

7         A.   This is another practicum syllabus from fall

8     of 2006.

9         Q.   Okay.  And again under the required readings

10     the Cambridge -- sorry.  The Richards & Lockhart text

11     was assigned --

12         A.   Yes.

13         Q.   -- and required?

14         A.   Yes.

15         Q.   And the EReserves readings were required

16     reading for the class as well?

17         A.   Yes.

18         Q.   If you could go to page 6.  Can you confirm

19     for me that what is on page 6 and 7 are the weekly

20     reading assignments?

21         A.   Yes, they are.

22         Q.   And again, those chapters that aren't part of

23     the two required texts were placed on EReserves?

24         A.   Yes.

25         Q.   Let's just take a look, for example, I see in
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1     w e e k s  2 ,  3  a n d  4  t h e r e  a r e  v a r i o u s  e n t r i e s  f o r  a  b o o k  b y

2     s o m e o n e  n a m e d  C r o o k e s ?

3         A .    Y e s .

4         Q .    B u t  w h y  i s  i t  t h a t  y o u  c h o s e  t o  u s e  E R e s e r v e s

5     f o r  t h o s e  r a t h e r  t h a n  h a v i n g  s o m e o n e  p u r c h a s e  t h e  b o o k ?

6         A .    P r o b a b l y  b e c a u s e  I  h a d  - -  f o r  o n e  t h i n g  I  w a s

7     r e q u i r i n g  t h e  s t u d e n t s  t o  b u y  t h e  t w o  o t h e r  b o o k s  a n d

8     w h e n  I  r e q u i r e  b o o k s  I ' m  u s i n g  t h e  e n t i r e  b o o k .

9         Q .    S o  i f  y o u  u s e  s o m e t h i n g  l e s s  t h a n  t h e  e n t i r e

10     b o o k  y o u  w o u l d  p u t  i t  o n  E R e s e r v e s  i n s t e a d ?

11         A .    S o m e t i m e s  I  h a v e  a s k e d  s t u d e n t s  t o  p u r c h a s e

12     b o o k s  t h a t  I ' m  n o t  u s i n g  t h e  e n t i r e  b o o k  f o r ,  b u t  i t

13     w o u l d  b e  a t  l e a s t  h a l f .

14         Q .    A n d  w h a t ' s  t h e  r e a s o n  i f  y o u ' r e  u s i n g ,  s a y ,

15     t w o  c h a p t e r s  f r o m  a  b o o k ,  w h y  w o u l d n ' t  y o u  h a v e  t h e m

16     j u s t  p u r c h a s e  i t ?

17         A .    B e c a u s e  t h e y  w o n ' t  b u y  i t .

18         Q .    W h y  n o t ?

19         A .    S t u d e n t s  t e n d  t o  b e  v e r y  p r a g m a t i c  a n d  i n  f a c t

20     t h i s  i s  a  c o m m o n  c o m p l a i n t  o n  s t u d e n t  e v a l u a t i o n s ,  i f

21     y o u  d o n ' t  u s e  m o s t  o f  t h e  b o o k  t h e y  s a y  t h e y  s e e  n o

22     r e a s o n  t o  p u r c h a s e  i t .

23         Q .    E v e n  i f  i t ' s  a s s i g n e d  r e a d i n g ,  t h e y  w o u l d  j u s t

24     b y p a s s  i t  i s  y o u r  s e n s e ?

25         A .    T h e y  m a y .
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1         Q .    A n d  i s  i t  i m p o r t a n t  t o  y o u  a s  a  t e a c h e r  t o

2     c o n s i d e r  t h o s e  s t u d e n t  c o n c e r n s  i n  d e c i d i n g  w h a t  t o

3     a s s i g n  f o r  p u r c h a s e ?

4         A .    I t ' s  i m p o r t a n t  f o r  m e  t o  h a v e  s t u d e n t s  d o  t h e

5     r e a d i n g s  I  w a n t  t h e m  t o  d o  a n d  t o  f i n d  w a y s  t o  e n c o u r a g e

6     t h e m  t o  d o  t h e  r e a d i n g s .

7         Q .    A n d  i s  i t  t h e  c a s e  t h a t  i f  y o u  a s s i g n  - -  h a v e

8     t h e m  p u r c h a s e  s o m e t h i n g  w h e r e  t h e y  o n l y  r e a d  - -  w h e r e

9     t h e y  r e a d  s o m e t h i n g  l e s s  t h a n  t h e  e n t i r e  b o o k  t h a t  t h a t

10     c a n  h a v e  a  n e g a t i v e  i m p a c t  o n  y o u r  t e a c h e r  e v a l u a t i o n s ?

11         A .    N o t  i n  m y  o v e r a l l  t e a c h i n g  e f f e c t i v e n e s s ,  n o .

12         Q .    I  w a n t  t o  m a k e  s u r e  I  u n d e r s t a n d .   B e c a u s e  y o u

13     s a i d  a  m o m e n t  a g o  y o u  s e e  i n  e v a l u a t i o n s  a t  t h e  e n d  o f

14     t h e  s e m e s t e r  - -

15         A .    I ' v e  s e e n  t h a t  s o r t  o f  t h i n g .   I ' v e  s e e n  t h a t

16     s o r t  o f  c o m m e n t  b e f o r e .

17         Q .    O k a y .

18         A .    A c t u a l l y  n o t  n e c e s s a r i l y  o n  m y  o w n ,  b u t  I  r e a d

19     e v e r y b o d y ' s  e v a l u a t i o n s  a n d  a t  O h i o  S t a t e  I  w a s  t h e

20     d i r e c t o r  o f  a  p r o g r a m  a n d  I  r e a d  e v e r y  t e a c h e r ' s

21     e v a l u a t i o n .

22         Q .    A n d  a r e  t h o s e  e v a l u a t i o n s  u s e d  i n  t e r m s  o f

23     c o n s i d e r i n g  t h e  f a c u l t y ' s  c o n t i n u e d  e m p l o y m e n t  a n d

24     t e n u r e  d e c i s i o n s  a n d  t h i n g s  l i k e  t h a t ?

25         A .    T h e y  c a n  h a v e  a n  i m p a c t .
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1         Q .    L o o k i n g  a g a i n  a t  p a g e  6 .   L e t ' s  j u s t  s t i c k

2     w i t h  o u r  C r o o k e s  e x a m p l e .

3         A .    O k a y .

4         Q .    S o  y o u  m a d e  t h e  d e t e r m i n a t i o n  I  t a k e  i t  n o t  t o

5     h a v e  t h e  s t u d e n t s  p u r c h a s e  t h i s  b o o k  b u t  y o u  p u t  i t  o n

6     E R e s e r v e s ?

7         A .    T h a t ' s  r i g h t .   T h a t ' s  r i g h t .

8         Q .    A t  a n y  p o i n t  d i d  y o u  c o n s i d e r  w h e t h e r  t o  s e e k

9     p e r m i s s i o n  f r o m  t h e  p u b l i s h e r  o f  t h e  b o o k  t o  p l a c e  i t  o n

10     E R e s e r v e s ?

11         A .    N o ,  i t  d i d n ' t  o c c u r  t o  m e .

12         Q .    Y o u  c a n  p u t  t h a t  o n e  a s i d e .   L e t ' s  m a r k  a s

13     P l a i n t i f f s '  E x h i b i t  1 1 8  a  d o c u m e n t  t h a t  h a s  t h e  B a t e s

14     n u m b e r  G e o r g i a  S t a t e  0 0 0 2 8 0 9 .

15                         ( P l a i n t i f f s '  E x h i b i t  N o .  1 1 8

16                          w a s  m a r k e d  f o r  i d e n t i f i c a t i o n

17                          b y  t h e  r e p o r t e r . )

18     B Y  M R .  L A W S O N :

19         Q .    D o  y o u  r e c o g n i z e  t h i s  d o c u m e n t ?

20         A .    Y e s .   I t ' s  a n o t h e r  s y l l a b u s  f o r  q u a l i t a t i v e

21     r e s e a r c h  m e t h o d s ,  a  c o u r s e  I  t a u g h t  i n  s p r i n g  2 0 0 7 .

22         Q .    A n d  y o u  i n d i c a t e d  I  b e l i e v e  b e f o r e  t h a t  t h i s

23     c o u r s e  y o u  m a y  t e a c h  a g a i n  i n  t h e  f u t u r e ?

24         A .    Y e s .   I  d i d  t e a c h  i t  o n c e  a f t e r  t h i s .

25         Q .    A n d  w h e n  w a s  t h a t ?
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1         A.   That was in fall 2008.

2         Q.   Okay.  Do you recall when you taught it in the

3     fall of 2008 whether you used the same syllabus?

4         A.   I used a different syllabus, a very different

5     syllabus.

6         Q.   Do you know whether that was produced in this

7     litigation?

8         A.   I don't know.  I think at some point I had to

9     provide all my syllabi to somebody.

10         Q.   Okay.  Take a look under the required text

11     section of the first page.  You see that?

12         A.   Yes.

13         Q.   Okay.  And again were the first two books

14     there the Silverman and Creswell books that were

15     required for purchase in the course?

16         A.   Yes.

17         Q.   And those were books where students were

18     assigned most if not all of the book to read over the

19     course of the semester?

20         A.   Yes.

21         Q.   And --

22         A.   The entire book.

23         Q.   Okay.  The next line says supplemental

24     readings with an ERes password?

25         A.   Yes.

EXHIBIT 8 - 64



65

1         Q .    B y  s u p p l e m e n t a l ,  y o u  m e a n  s u p p l e m e n t a l  t o  t h e

2     t w o  t e x t s ?

3         A .    Y e s .

4         Q .    S u p p l e m e n t a l  d o e s n ' t  m e a n  o p t i o n a l ?

5         A .    T h o s e  w e r e  a l s o  a s s i g n e d  r e a d i n g s .

6         Q .    O k a y .   J u s t  b e l o w  t h a t  t h e r e ' s  a  m e n t i o n  o f

7     W e b C T ?

8         A .    Y e s .

9         Q .    H o w  d o  y o u  u s e  W e b C T  o r  U L e a r n  - -

10         A .    U L e a r n .

11         Q .    - -  i n  y o u r  c o u r s e s ?

12         A .    I  u s e  t h e  d i s c u s s i o n  b o a r d  f o r  a l l  o f  m y

13     c o u r s e s .   S t u d e n t s  p o s t  w e e k l y  r e a d e r  r e s p o n s e s .

14         Q .    D o  y o u  u s e  i t  f o r  a n y t h i n g  e l s e ?

15         A .    I  h a v e  m a y b e  t w o  o r  t h r e e  t i m e s  p o s t e d  P D F s  o n

16     U L e a r n .

17         Q .    A n d  w h a t  w a s  t h e  r e a s o n  f o r  d o i n g  t h a t  a s

18     o p p o s e d  t o ,  s a y ,  p u t t i n g  t h e m  o n  t h e  E R e s e r v e  s y s t e m ?

19         A .    I  d i d  i t  f o r  t h i s  p a r t i c u l a r  c o u r s e  b e c a u s e  I

20     d i d  n o t  g e t  m y  E R e s e r v e  l i s t  r e a d y  i n  t i m e  f o r  t h e  t e r m .

21     A n d  i n  f a c t  t h e  E R e s e r v e  c o u r s e  p a g e  w a s  n o t  a v a i l a b l e

22     f o r  m y  s t u d e n t s  u n t i l  I  t h i n k  t h e  e n d  o f  t h e  s e c o n d

23     w e e k .   S o  I  c r e a t e d  P D F s  f o r  t h e  t h i n g s  t h a t  w e r e  g o i n g

24     t o  b e  o n  E R e s e r v e  b e c a u s e  t h e y  w e r e n ' t  a v a i l a b l e  t o  m y

25     s t u d e n t s .   I  p u t  t h e m  o n  t h e  U L e a r n  s i t e .
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1         Q.   As a general matter, though, is it fair to say

2     that you use EReserves rather than WebCT?

3         A.   Right.  I almost never use WebCT.

4         Q.   Do you have any intention going forward of

5     posting readings on ULearn as opposed to EReserves?

6         A.   No.

7         Q.   Is there a reason you chose EReserves over

8     WebCT if it has that capability?

9         A.   I was in the habit of using EReserves and not

10     thinking of ULearn as a place to post readings.

11         Q.   Okay.  Can you turn to the third page of this

12     syllabus.  And can you just confirm for me that what we

13     see here are the assigned readings for each week of the

14     course?

15         A.   Yes.

16         Q.   And that apart from those identified as

17     Silverman and Creswell that the readings were placed on

18     EReserves?

19         A.   Yes.  Except that some were also -- I think

20     there were three that were also on the ULearn site.

21         Q.   Do you know which three those were by any

22     chance?

23         A.   The -- for week 3, Tedlock, Mackey & Gass and

24     Canagarajah.

25         Q.   Now, do you remember that from back in 2007 or
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1     do you remember that because you've reviewed your

2     records recently and saw something that indicated that?

3         A.   I recently was asked to provide this syllabus

4     again, so I looked at it again.

5         Q.   I see.

6         A.   Maybe a week ago or something like that.

7         Q.   Now, there are some entries, if you look, for

8     example, at week 3, the Tedlock entry you just

9     mentioned.

10         A.   Yes.

11         Q.   Are you aware that's a chapter from the Sage

12     "Handbook Of Qualitative Research"?

13         A.   Yes.

14         Q.   And it says 2000 there.  That's a second

15     edition.

16         A.   Yes.

17         Q.   That's what you were telling me about?

18         A.   Yes.

19         Q.   You used the second.

20              If you look down to week 14.  There's an entry

21     for Silverman that says parenthesis doing after it.

22     That's a different Silverman book?

23         A.   Yes.

24         Q.   Give me a moment, if you would.

25              Can you go back to Plaintiffs' Exhibit 64,
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1     w h i c h  w a s  t h e  c o u r s e  r e s e r v e s  p a g e  t h a t  w e  l o o k e d  a t

2     b e f o r e .

3         A .    U h - h u h .

4         Q .    I s  P l a i n t i f f s '  E x h i b i t  6 4  t h e  c o u r s e  r e s e r v e s

5     p a g e  f o r  A L 8 9 6 1  s y l l a b u s  w e ' r e  l o o k i n g  a t  r i g h t  n o w ?

6         A .    Y e s .   Y e s .

7         Q .    A n d  i f  y o u  l o o k  a t  w e e k  2  o n  E x h i b i t  6 4 .

8         A .    Y e s .

9         Q .    Y o u ' l l  s e e  i t  s a y s  L i n c o l n  a n d  G u b a  2 0 0 0 ,  t h e

10     f i r s t  e n t r y ?

11         A .    U h - h u h .

12         Q .    A n d  i f  y o u  l o o k  a t  y o u r  s y l l a b u s  - -

13         A .    I t ' s  d i f f e r e n t .

14         Q .    Y e a h ,  w h i c h  o n e  i s  t h e  c o r r e c t  o n e ?

15         A .    B e c a u s e  I  h a d  t h r e e  d i f f e r e n t  s y l l a b i .   I

16     c h a n g e d  t h e  s y l l a b u s  s e v e r a l  t i m e s .   A n d  j u s t  b e f o r e  t h e

17     t e r m  s t a r t e d  I  s w i t c h e d  f r o m  L i n c o l n  a n d  G u b a  2 0 0 0  t o

18     L i n c o l n  a n d  G u b a  1 9 8 5 .

19         Q .    S o  t h e  e n t r y  t h a t ' s  i n  t h e  s y l l a b u s  i s  t h e

20     r e a d i n g  t h a t  y o u  u s e d  f o r  t h e  c o u r s e ?

21         A .    Y e s .

22         Q .    O k a y .   A n d  h o w  d i d  s t u d e n t s  g e t  t h a t  i f  w h a t ' s

23     p o s t e d  o n  t h e  E R e s e r v e  s y s t e m  i s  L i n c o l n  a n d  G u b a  2 0 0 0 ?

24         A .    I  s e n t  t h e m  a  P D F .

25         Q .    T u r n  t o  t h e  l a s t  p a g e  o f  t h i s  s y l l a b u s .
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1     T h e r e ' s  a  l i s t  h e r e  h e a d l i n e d  E - a r t i c l e s ?

2         A .    Y e s .

3         Q .    C a n  y o u  t e l l  m e  w h a t ' s  i n  t h i s  l i s t ?

4         A .    T h e s e  a r e  a r t i c l e s  t h a t  I  r e q u i r e d  m y  s t u d e n t s

5     t o  r e a d ,  a n d  t h e y ' r e  a l l  i n  e l e c t r o n i c  j o u r n a l s  t h a t  t h e

6     G S U  l i b r a r y  h a s  e l e c t r o n i c  s u b s c r i p t i o n s  t o .

7         Q .    S o  t h e s e  a r e  w o r k s  t h a t  t h e y ,  f r o m  t h e

8     i n f o r m a t i o n  y o u  g a v e  h e r e ,  c o u l d  l o o k  u p  s o m e h o w  t h r o u g h

9     t h e  l i b r a r y  a n d  g e t  a c c e s s  t o ?

10         A .    V e r y  e a s i l y .

11         Q .    S o  t h e s e  w e r e n ' t  o n  E R e s e r v e s ?

12         A .    N o .   I  d o n ' t  k n o w  i f  t h e r e  w e r e  l i n k s  o n

13     E R e s e r v e s ,  b u t  t h e r e  w a s  n o  r e a s o n  t o  p o s t  t h o s e

14     a r t i c l e s  o n  E R e s e r v e .

15         Q .    I s  i t  e v e r  t h e  c a s e  t h a t  y o u  p u t  m a t e r i a l  o n

16     E R e s e r v e s  t h a t  m a y  b e  r e a d i n g  i n  a d d i t i o n  t o  t h e

17     a s s i g n e d  r e a d i n g s  f o r  t h e  c o u r s e ?

18         A .    W h a t  d o  y o u  m e a n ?

19         Q .    O t h e r  s o r t  o f  o p t i o n a l  o r ,  y o u  k n o w ,

20     r e c o m m e n d e d  r e a d i n g s  f o r  t h e  s t u d e n t s ?

21         A .    W h a t  I  p u t  o n  E R e s e r v e  w a s  w h a t  w a s  i n  t h e

22     s y l l a b u s  a s  a s s i g n e d  r e a d i n g .   I t  i s  t h e  c a s e  t h a t  I

23     s o m e t i m e s  e n d e d  u p  m a k i n g  s o m e t h i n g  o p t i o n a l  a f t e r  t h e

24     t e r m  g o t  u n d e r w a y .

25                  M R .  L A W S O N :    O k a y .   W e ' l l  m a r k  a s
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1              P l a i n t i f f s '  E x h i b i t  1 1 9  a  d o c u m e n t  w i t h  a

2              B a t e s  n u m b e r  G e o r g i a  S t a t e  0 0 0 2 7 9 6 .

3                         ( P l a i n t i f f s '  E x h i b i t  N o .  1 1 9

4                          w a s  m a r k e d  f o r  i d e n t i f i c a t i o n

5                          b y  t h e  r e p o r t e r . )

6     B Y  M R .  L A R S O N :

7         Q .    D o  y o u  r e c o g n i z e  t h i s ?

8         A .    Y e s .

9         Q .    C a n  y o u  j u s t  t e l l  m e  w h a t  i t  i s ?

10         A .    I t ' s  s y l l a b u s  f o r  p r a c t i c u m ,  t h e  g r a d u a t e

11     p r a c t i c u m  c l a s s  i n  E S L / E F L  t e a c h i n g  f r o m  f a l l  2 0 0 4 .

12         Q .    A n d  a g a i n  t h i s  i s  t h e  s a m e  c o u r s e  w h e r e  w e ' v e

13     l o o k e d  a t  s e v e r a l  s y l l a b i  p r e v i o u s l y ?

14         A .    Y e s .

15         Q .    T h i s  o n e  a p p e a r s  t o  b e  l a i d  o u t  a  l i t t l e

16     d i f f e r e n t l y  o n  t h e  f r o n t .   T h e r e  a r e  t w o  r e q u i r e d  t e x t s ,

17     c o r r e c t ?

18         A .    Y e s .

19         Q .    I n c l u d i n g  t h e  R i c h a r d s  &  L o c k h a r t  t h a t  w e

20     t a l k e d  a b o u t  b e f o r e ?

21         A .    Y e s .

22         Q .    A n d  t h e n  t h e r e  a r e  - -  t h e r e ' s  a n  i n d i c a t i o n

23     t h a t  t h e r e ' s  s o m e  r e a d i n g s  o n  E R e s e r v e s ,  i s  t h a t  r i g h t ?

24         A .    Y e s .

25         Q .    A n d  t h e n  t h e r e ' s  a n o t h e r  c a t e g o r y  h e r e  c a l l e d

EXHIBIT 8 - 70



71

1     j o u r n a l  a r t i c l e s / c h a p t e r s  i n  r e s e r v e ?

2         A .    Y e s .

3         Q .    W h a t ' s  t h a t  c a t e g o r y ?

4         A .    I ' m  a s s u m i n g  i t ' s  E R e s e r v e s .   I  w a s  u s i n g  - -

5     t h i s  w a s  t h e  f i r s t  t i m e  I  t a u g h t  t h e  c o u r s e .   I  w a s

6     u s i n g  s o m e b o d y  e l s e ' s  t e m p l a t e  f o r  t h e  s y l l a b u s .   S o  f o r

7     i n s t a n c e ,  t h e  M u r p h y  a r t i c l e  w o u l d  h a v e  b e e n  o n

8     E R e s e r v e s .

9         Q .    I s  i t  p o s s i b l e  t h a t  w h a t  t h i s  c a t e g o r y  o f

10     a r t i c l e s  w a s  w a s  h a r d  c o p y  r e s e r v e s  a t  t h e  l i b r a r y ?

11         A .    I  d o n ' t  r e m e m b e r  t h a t  b e i n g  t h e  c a s e .

12         Q .    O k a y .   A n d  c a n  y o u  j u s t  c o n f i r m  f o r  m e ,

13     t u r n i n g  t o  p a g e  7 ,  t h a t  t h e s e  a r e ,  p a g e s  7 ,  8  a n d  9 ,

14     l i s t  t h e  r e q u i r e d  r e a d i n g s  f o r  t h e  c o u r s e ?

15         A .    Y e s ,  t h e y  d o .

16         Q .    A n d  t h o s e  o t h e r  t h a n  t h e  R i c h a r d s  a n d  - -  w e l l ,

17     W a j n r y b ?

18         A .    W a j n r y b .

19         Q .    A r e  r e a d i n g s  t h a t  w e r e  p l a c e d  o n  E R e s e r v e s ?

20         A .    T h a t ' s  m y  m e m o r y ,  y e s .

21                  M R .  L A W S O N :   C a n  w e  j u s t  g o  o f f  t h e

22              r e c o r d  f o r  f i v e  m i n u t e s  o r  s o .

23                  T H E  V I D E O G R A P H E R :   O f f  t h e  r e c o r d  a t

24              1 0 : 5 2 : 0 6 .

25                         ( B r i e f  r e c e s s . )
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1                  THE VIDEOGRAPHER:  Back on the record

2              at 10:55.

3                  MR. LAWSON:  We'll mark as Plaintiffs'

4              Exhibit 120 document with Bates number

5              Georgia State 0005843.

6                         (Plaintiffs' Exhibit No. 120

7                          was marked for identification

8                          by the reporter.)

9     BY MR. LAWSON:

10         Q.   Do you recognize this document?

11         A.   Yes.  It's another syllabus for another

12     course.  This was the seminar in language teaching and

13     specifically genre theory from fall 2007.

14         Q.   Could you turn to page 4, please.  You'll see

15     in week 2 and week 3 there are entries for Swales 1990?

16         A.   Yes.

17         Q.   Indicating chapters 2 and 3 and chapters 7.4.

18     Were those readings placed on EReserves?

19         A.   I assume they were, but I can't remember.

20         Q.   Do you recall having assigned the Swales book

21     or using that Swales book previously?  Strike that.

22              Let me ask a previous question, which is do

23     you know what the Swales book is that's referred to

24     here?

25         A.   It's his book called "Genre Analysis"
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1     published in 1990.

2         Q.   Okay.  And do you recall having used that book

3     in other courses?

4         A.   I might have used it once before.

5         Q.   Did you teach a course called AL9370 seminar

6     in language cognition and communication?

7         A.   Did it have the subtitle of Genre Theory?

8         Q.   It did.

9         A.   Yes.  The title was somewhat changed.

10         Q.   Do you recall whether you used the Swales book

11     as a required text in that course?

12         A.   I can't remember.  I would have to look at the

13     syllabus.

14         Q.   All right.  Fortunately that's the copy I was

15     just searching for.  We'll see if we can find it at a

16     break.

17         A.   I know I used readings.  I don't remember if I

18     required the book or not.

19         Q.   Okay.  Just talk a bit about the process of

20     using EReserves.

21         A.   Uh-huh.

22         Q.   When you've had items used on EReserves, who

23     is it that's done the copying and the scanning of the

24     actual excerpts that are placed on the system?

25                  MS. GARY: Objection.  Vague.  What time
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1              p e r i o d  a r e  w e  t a l k i n g  a b o u t ?

2     B Y  M R .  L A W S O N :

3         Q .    I ' m  t a l k i n g  a b o u t  p r i o r  t o  t h e  n e w  p o l i c y .   I

4     m e a n ,  i f  i t ' s  b e e n  d i f f e r e n t  a t  d i f f e r e n t  t i m e s ,  t e l l

5     m e .   B u t  s a y  f o r  t h e  2 0 0 9  s e m e s t e r ,  w h o  d i d  t h e  c o p y i n g ,

6     s c a n n i n g  o f  t h e  e x c e r p t s  t h a t  y o u  u s e d ?

7         A .    F o r  2 0 0 9  s i n c e  I  w a s  u s i n g  m o s t l y  r e a c t i v a t e d

8     t h i n g s  t h e y  w e r e  a l r e a d y  t h e r e .   T h e  f e w  t h i n g s  t h a t  I

9     a d d e d  I  p h o t o c o p i e d  a n d  t o o k  t o  t h e  E R e s e r v e s  p l a c e  i n

10     l i b r a r y  s o u t h  a n d  t h e y  d o  t h e  s c a n n i n g .   T h e  G S U  l i b r a r y

11     d o e s  t h e  s c a n n i n g  t o  a c t u a l l y  p u t  i t  o n  t h e  E R e s e r v e s

12     c o u r s e  p a g e .

13         Q .    S o  y o u  t o o k  t h e m  a  p h o t o c o p y ?

14         A .    R i g h t .

15         Q .    A n d  t h e n  t h e y  s c a n n e d  t h a t  p h o t o c o p y ?

16         A .    T h a t ' s  m y  u n d e r s t a n d i n g .

17         Q .    A n d  d i d  y o u  e v e r  p r o v i d e  t h e m  w i t h  t h e  a c t u a l

18     b o o k  f r o m  w h i c h  y o u  d i d  t h e  s c a n n i n g ?

19         A .    N o .

20         Q .    I ' m  s o r r y ,  t h e  b o o k  f r o m  w h i c h  y o u  d i d  t h e

21     p h o t o c o p y i n g ?

22         A .    N o .   N o .

23         Q .    D i d  t h e y  a s k  y o u  o r  d i d  a n y o n e  a s k  y o u  w h e t h e r

24     y o u  o w n e d  a  c o p y  o f  t h e  b o o k ?

25         A .    N o .
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1         Q.   Okay.  Is it your understanding that there was

2     a requirement that you own the book to use it on

3     EReserves?

4         A.   I either owned the book or it was a library

5     book.

6         Q.   My question is a little different.

7         A.   Right.  Right.

8         Q.   But was it your understanding that it was a

9     component of the policy at the time --

10         A.   Right.

11         Q.   -- that you owned a copy?

12         A.   I don't have any awareness of that.

13         Q.   When you went to library south, did you fill

14     out any sort of forms?

15         A.   Yes.

16         Q.   Okay.  And what were those forms that you

17     filled out?

18         A.   They -- they were asking for a list of the

19     items that I wanted to put on EReserve.

20         Q.   Let's do it this way.  I'll show you what's

21     been marked previously as Plaintiffs' Exhibit 19.

22              Was it a form that looked like this?

23         A.   Yes.

24         Q.   You can set that aside actually.

25              So when you submitted works in the past to the
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1     l i b r a r y ,  y o u  f i l l e d  o u t  s o m e t h i n g  t h a t  l o o k e d  l i k e  t h i s ?

2         A .    Y e s .

3         Q .    A n d  d o  y o u  r e c a l l  s i g n i n g  t h e  b o x  i n  t h e

4     m i d d l e ?

5         A .    I  m u s t  h a v e .

6         Q .    O k a y .   Y o u  s e e  i n  t h e  m i d d l e  i t  s a y s  - -  i n  t h e

7     b o x  i n  t h e  m i d d l e ,  s e c o n d  s e n t e n c e  o r  t h i r d  s e n t e n c e ,

8     f o r  b o o k  s e l e c t i o n s  y o u  m a y  p l a c e  o n e  c h a p t e r  o r  l e s s

9     t h a n  2 0  p e r c e n t  o f  a  c o n t e n t  f r o m  a  b o o k ?

10         A .    Y e s .

11         Q .    I t ' s  t h e  c a s e ,  i s  i t  n o t ,  t h a t  f o r  s o m e  o f

12     y o u r  c o u r s e s  y o u  u s e d  m o r e  t h a n  o n e  c h a p t e r  f r o m  a  b o o k ,

13     r i g h t ?

14         A .    Y e s .

15         Q .    A n d  d i d  y o u  d o  t h a t  k n o w i n g  t h a t  t h e r e  w a s  a

16     r u l e  s t a t i n g  t h a t  y o u  c o u l d  p l a c e  o n l y  o n e  c h a p t e r ?

17         A .    N o .   M y  u n d e r s t a n d i n g  i s  a s  i t  s a y s ,  o n e

18     c h a p t e r  o r  l e s s  t h a n  2 0  p e r c e n t .

19         Q .    S o  i f  i t ' s  t w o  c h a p t e r s  b u t  l e s s  t h a n  2 0

20     p e r c e n t  - -

21         A .    T h a t  w a s  m y  u n d e r s t a n d i n g .

22         Q .    A n d  d i d  y o u  a c t u a l l y  t a l l y  t h e  p a g e s  o f  t h e

23     s e l e c t i o n s  y o u  w e r e  u s i n g  t o  s e e  i f  y o u  w e r e  u n d e r  t h e

24     2 0  p e r c e n t ?

25         A .    U s u a l l y  I  d i d .   A n d  i f  I  d i d n ' t  t h e  l i b r a r i a n
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1     d i d  i t  f o r  m e  a n d  l e t  m e  k n o w .

2         Q .    W e r e  t h e r e  s i t u a t i o n s  w h e r e  t h e y  t o l d  y o u  t h a t

3     y o u  w e r e  o v e r  2 0  p e r c e n t ?

4         A .    Y e s .   A n d  t h e n  t h o s e  t h i n g s  d i d  n o t  g o  o n

5     E R e s e r v e .

6         Q .    W h e n  w a s  i t  i f  y o u  r e c a l l  t h a t  t h a t  h a p p e n e d ?

7         A .    I t  h a p p e n e d  o n c e .   O n e  s p e c i f i c  i n s t a n c e  t h a t

8     I  r e m e m b e r  w a s  a n  u n d e r g r a d u a t e  p r a c t i c u m  c o u r s e  I  t h i n k

9     i n  2 0 0 7 .

10         Q .    O k a y .   D o  y o u  r e m e m b e r  t h e  w o r k  t h a t  w a s  a t

11     i s s u e ?

12         A .    I t  w a s  a  M i c h i g a n  b o o k  o n  t e a c h i n g  E n g l i s h  a s

13     a  f o r e i g n  l a n g u a g e .

14         Q .    A n d  t h e  l i b r a r y  t o l d  y o u  t h a t  t h e  e x c e r p t  t h a t

15     y o u  h a d  s e l e c t e d  w a s  m o r e  t h a n  2 0  p e r c e n t ?

16         A .    T o o  m u c h ,  r i g h t .

17         Q .    A n d  w h a t  d i d  y o u  d o ?

18         A .    I  d i d n ' t  p u t  a l l  o f  i t  o n  E R e s e r v e s .

19         Q .    S o  y o u  c u t  s o m e  p a g e s ?

20         A .    C u t  s o m e  c h a p t e r s .

21         Q .    Y o u  s e e  t h e  s e c o n d  t o  t h e  l a s t  s e n t e n c e  s a y s

22     f o r  d i g i t i z e d  i t e m s  t h e  o r i g i n a l  i t e m  m u s t  b e  o w n e d

23     e i t h e r  b y  t h e  G S U  l i b r a r y  o r  b y  t h e  i n s t r u c t o r  p l a c i n g

24     t h e  i t e m  o n  r e s e r v e ?

25         A .    ( N o d s  h e a d  a f f i r m a t i v e l y . )
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1         Q .    D o  y o u  h a v e  a n y  m e m o r y  o f  w h e t h e r  t h e  l i b r a r y

2     c h e c k e d  w i t h  y o u  t o  s e e  w h e t h e r  y o u  o w n e d  t h e  i t e m s  t h a t

3     y o u  w e r e  s u b m i t t i n g ?

4         A .    N o .

5         Q .    D o  y o u  u n d e r s t a n d  t h a t  t o  b e  a  c o m p o n e n t  o f

6     t h e  n e w  p o l i c y ?

7         A .    I  a s s u m e  t h a t  i t  i s .

8         Q .    A n d  w h a t ' s  t h a t  a s s u m p t i o n  b a s e d  o n ?

9         A .    I  h a v e n ' t  r e a d  s p e c i f i c a l l y  t h i s ,  b u t

10     o w n e r s h i p  i s  p a r t  o f  f a i r  u s e .   I  k n o w  i n  t h e  f a i r  u s e

11     c h e c k l i s t  t h a t ' s  o n e  o f  t h e  i t e m s .

12         Q .    I s  w h e t h e r  o r  n o t  y o u  o w n  a  c o p y  o f  t h e  w o r k

13     f r o m  w h i c h  y o u ' r e  m a k i n g  c o p i e s ?

14         A .    R i g h t .   R i g h t .   R i g h t .

15         Q .    D o  y o u  h a v e  a  s e n s e  o f  w h e t h e r  t h e  2 0  p e r c e n t

16     o r  o n e  c h a p t e r  l i m i t a t i o n  i s  p a r t  o f  t h e  n e w  p o l i c y ?

17         A .    M y  u n d e r s t a n d i n g  i s  t h a t  i t  i s  n o t  w o r d e d  t h a t

18     w a y .   T h e r e ' s  n o  a m o u n t  s p e c i f i e d  a s  a  p e r c e n t a g e .

19         Q .    O k a y .   S o  i t  c o u l d  b e  5 0  p e r c e n t  b u t  i f  i t

20     p a s s e s  t h e  f a i r  u s e  c h e c k l i s t  t h e n  y o u ' r e  o k a y ?

21         A .    I  c a n ' t  i m a g i n e  h o w  t h a t  w o u l d  p a s s .

22         Q .    W h y  n o t ?

23         A .    5 0  p e r c e n t  s o u n d s  l i k e  m o r e  t h a n  a  s m a l l

24     a m o u n t .

25         Q .    W h e r e  w o u l d  y o u  d r a w  t h e  l i n e  o n  w h a t ' s  a
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1     small amount?

2         A.   Well, that's where it's becoming much more

3     complicated because deciding what is significant, it

4     seems like we're being given a lot more factors, a lot

5     more information about how to make these decisions and

6     it's not strictly a percentage issue.

7         Q.   Do you find --

8         A.   So it would depend on the work.

9         Q.   Do you find the new checklist complicated?

10         A.   I would say it certainly gives you much, much

11     more to think about.  And in that sense it's certainly

12     more complicated than this.

13         Q.   In the past prior to the new policy being put

14     in place, say last year for example, were you aware

15     apart from this 20 percent and what was stated in the

16     box we were just looking at of any more general

17     university policy on copyright?

18         A.   Not really.  No.

19         Q.   Okay.  So you had never read any previous --

20     any previous policy?

21         A.   Only with respect to EReserve, that's all that

22     I'm aware of.

23         Q.   And it was just what's in this box here?

24         A.   I think so.  Yes.

25         Q.   When you submitted things in the past using
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1     this form, again apart from the 20 percent one chapter

2     limitation here, did you do any sort of fair use

3     analysis?

4         A.   I didn't.

5         Q.   Do you have an understanding that if a use is

6     educational that it's basically automatically fair use?

7         A.   I understand educational, the purpose being

8     educational as a significant part of the determination

9     of fair use.

10         Q.   Okay.  But not --

11         A.   But not the only consideration.

12         Q.   Okay.  Prior to the new policy being

13     promulgated, were you aware of fair use law or the

14     concept of fair use?

15         A.   I had some awareness, but not a very great

16     awareness of it.

17         Q.   Okay.  Do you have an understanding of why the

18     new policy was promulgated?

19         A.   Apparently the university or the University

20     System of Georgia decided that they needed to revisit

21     their policy and come up with something that was much

22     more specific.

23         Q.   Have you discussed the new policy with any

24     people in your department?

25         A.   Yes.
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1         Q.   What has been the nature of those

2     conversations?

3         A.   I went, as I mentioned earlier, I went to the

4     first workshop on copyright and fair use and several

5     teachers, faculty members who were teaching in the

6     summer asked me if what they wanted to do in the summer

7     was fair use.

8         Q.   They asked -- oh, did they show you what they

9     were planning to post?

10         A.   No.  No.  They asked me if putting 20 percent

11     of the works that they wanted to use on EReserves was

12     okay.

13         Q.   And what did you tell them?

14         A.   I told them they needed to talk to the

15     librarian.

16         Q.   And who is the librarian?

17         A.   I don't know the name.  But there is a

18     librarian assigned to EReserve.

19         Q.   Just so I'm clear, the people that asked you

20     these questions were people that attended the --

21         A.   No, they did not.

22         Q.   They had not attended.  Okay.

23         A.   That's why they asked me.

24         Q.   So you referred them to the librarian?

25         A.   Right.
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1         Q .    I s  i t  y o u r  u n d e r s t a n d i n g  t h a t  t h e r e ' s  o t h e r

2     r e s o u r c e s  a v a i l a b l e  a p a r t  f r o m  t h e  l i b r a r i a n  t o  a n s w e r

3     t h o s e  s o r t s  o f  i s s u e s ?

4         A .    L e g a l  a f f a i r s .

5         Q .    D o  y o u  k n o w  w h e t h e r  t h o s e  p e o p l e  t h a t  a s k e d

6     y o u  t h o s e  q u e s t i o n s  a r e  g o i n g  t o  b e  t a k i n g  t h e  s a m e

7     c l a s s  t h a t  y o u  t o o k ?

8         A .    T h e  w o r k s h o p ?

9         Q .    Y e a h .

10         A .    I  d o n ' t  k n o w .   I ' m  a s s u m i n g  t h a t  t h e r e  w i l l  b e

11     m o r e ,  b u t  t h e r e  w e r e  o n l y  t w o  a n d  t h e y  w e r e  g i v e n  a t  t h e

12     e n d  o f  t h e  t e r m .   S o  I  w o u l d  - -  I  a s s u m e  t h e r e  w i l l  b e

13     m o r e  i n  t h e  f u t u r e .

14         Q .    D o  y o u  k n o w  t h a t  f o r  s u r e ?

15         A .    N o ,  I  d o n ' t .

16         Q .    J u s t  s h o w  y o u  s o m e  d o c u m e n t s  t h a t  h a v e  b e e n

17     m a r k e d  p r e v i o u s l y  a s  P l a i n t i f f s '  E x h i b i t s  1 1  t h r o u g h  1 4 .

18     D o  y o u  r e c o g n i z e  t h e s e  d o c u m e n t s ?

19         A .    Y e s ,  I ' v e  s e e n  t h e m  o n l i n e .

20         Q .    O k a y .   T h i s  i s  t h e  n e w  p o l i c y  t h a t  y o u  - -

21         A .    Y e s .

22         Q .    - -  s a i d  b e f o r e  y o u  l o o k e d  a t .   O k a y .   A n d  y o u

23     r e a d  t h r o u g h  t h e s e ?

24         A .    I  d i d  r e a d  t h e m .   A g a i n ,  I  f e l t  l i k e  I  g o t  t h e

25     g i s t  o f  t h e m .

EXHIBIT 8 - 82



83

1         Q .    A n d  w h e n  w a s  t h a t ?

2         A .    T h e s e  w e r e  a c t u a l l y  p r e s e n t e d  a t  t h e  w o r k s h o p

3     t h a t  I  w e n t  t o .

4         Q .    Y o u  c a n  k e e p  t h o s e  h a n d y ,  b u t  w h y  d o n ' t  y o u

5     j u s t  s e t  t h e m  t o  t h e  s i d e .

6         A .    O k a y .

7         Q .    H a v e  y o u  m a r k  a s  1 2 1 ,  P l a i n t i f f s '  1 2 1  a  c o p y

8     o f  t h e  f a i r  u s e  c h e c k l i s t .   A n d  t h i s  h a s  b e e n  p r e v i o u s l y

9     m a r k e d  b u t  b e c a u s e  I  m a y  a s k  y o u  t o  a c t u a l l y  w r i t e  o n

10     i t ,  I ' m  g o i n g  t o  m a r k  i t  w i t h  a  n e w  n u m b e r .

11                         ( P l a i n t i f f s '  E x h i b i t  N o .  1 2 1

12                          w a s  m a r k e d  f o r  i d e n t i f i c a t i o n

13                          b y  t h e  r e p o r t e r . )

14     B Y  M R .  L A W S O N :

15         Q .    D o  y o u  r e c o g n i z e  t h i s ?

16         A .    Y e s ,  I  h a v e  s e e n  t h i s .

17         Q .    O k a y .   A n d  t h i s  i s  t h e  f a i r  u s e  c h e c k l i s t

18     t h a t ' s  p a r t  o f  t h e  n e w  p o l i c y ?

19         A .    Y e s .

20         Q .    L e t ' s  t a k e  a  l o o k .   Y o u  s e e  f a c t o r  1 ,  p u r p o s e

21     a n d  c h a r a c t e r  o f  t h e  u s e ?

22         A .    Y e s .

23         Q .    D o  y o u  h a v e  a n  u n d e r s t a n d i n g  o f  w h a t

24     t r a n s f o r m a t i v e  m e a n s ?

25         A .    I  h a v e  s o m e  i d e a .
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1         Q .    A n d  w h a t  i s  y o u r  u n d e r s t a n d i n g ?

2         A .    T h a t  t h e  w o r k  h a s  c h a n g e d  i n  s o m e  w a y  a n d  a l s o

3     u s e d  f o r  a  p u r p o s e  o t h e r  t h a n  w h a t  t h e  a u t h o r  o r i g i n a l l y

4     i n t e n d e d .

5         Q .    A n d  i s  i t  y o u r  u n d e r s t a n d i n g  t h a t  a  p o s t i n g  o n

6     E R e s e r v e s  w o u l d  b e  t r a n s f o r m a t i v e ?

7         A .    N o .

8         Q .    O k a y .   H o w  a b o u t  t h e r e ' s  a  l i n e  t h a t  s a y s

9     n o n p r o f i t  e d u c a t i o n a l ,  i s  i t  y o u r  u n d e r s t a n d i n g  t h a t  a n

10     E R e s e r v e  p o s t i n g  w o u l d  b e  c o n s i d e r e d  n o n p r o f i t

11     e d u c a t i o n a l ?

12         A .    Y e s .

13         Q .    W o u l d  i t  b e  c o n s i d e r e d  t e a c h i n g ?

14         A .    Y e s .

15         Q .    A n d  r e s e a r c h  o r  s c h o l a r s h i p ?

16         A .    N o .

17         Q .    C r i t i c i s m ,  c o m m e n t  a n d  n e w s  r e p o r t i n g  o r

18     p a r o d y ?

19         A .    N o t  a s  I  h a v e  u s e d  t h e m .

20         Q .    P e r s o n a l  s t u d y ?

21         A .    N o .

22         Q .    U s e  i s  n e c e s s a r y  t o  a c h i e v e  y o u r  i n t e n d e d

23     e d u c a t i o n a l  p u r p o s e ?

24         A .    Y e s .

25         Q .    T e l l  m e  a b o u t  t h a t .   W h a t  i s  y o u r
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1     u n d e r s t a n d i n g  o f  t h a t  f a c t o r ?

2         A .    I  s e e  t h i s  a s  t i e d  t o  w h a t  m y  l e a r n i n g

3     o b j e c t i v e s  a r e  f o r  a  c o u r s e  a n d  w h e t h e r  o r  n o t  t h e

4     r e a d i n g s  w o u l d  a d v a n c e  t h e  l e a r n i n g  o b j e c t i v e s .

5         Q .    I s  t h e r e  a  s i t u a t i o n  w h e r e  a  r e a d i n g  t h a t  y o u

6     c h o s e  f o r  t h e  c o u r s e  w o u l d n ' t  h a v e  t h i s  b o x  c h e c k e d ?

7         A .    I  w o u l d n ' t  u s e  i t  i f  I  d i d n ' t  t h i n k  i t  w a s

8     n e c e s s a r y .

9         Q .    R i g h t .   S o  b y  v i r t u e  o f  y o u  c h o o s i n g  t o  u s e  i t

10     i n  t h e  c o u r s e  t h i s  b o x  g e t s  c h e c k e d ,  c o r r e c t ?

11         A .    H a v i n g  t h i s  b o x  h e r e  m a k e s  m e  t h i n k  i t  i s

12     n e c e s s a r y .   S o  i f  I  c h e c k e d  t h e  b o x  a n d  u s e d  t h e  w o r k ,

13     t h e n  I  w o u l d  b e  m a k i n g  t h e  d e c i s i o n  o r  t h e  d e t e r m i n a t i o n

14     t h a t  i t ' s  n e c e s s a r y  f o r  t h e  c o u r s e .

15         Q .    B u t  y o u  g e n e r a l l y  - -  w e l l ,  l e t  m e  a s k  y o u .

16     W o u l d  y o u  g e n e r a l l y  s t a r t  b y  c h o o s i n g  t h e  w o r k s  y o u  w a n t

17     t o  u s e  a n d  t h e n  c o m p l e t i n g  t h e  c h e c k l i s t  f o r  t h o s e

18     w o r k s ?

19         A .    I ' v e  n e v e r  u s e d  t h i s  c h e c k l i s t .

20         Q .    O k a y .

21         A .    I  p r o b a b l y  w o u l d  c o m e  u p  w i t h  a  g r o u p  o f

22     r e a d i n g s  a n d  t h e  r e a d i n g s  w o u l d  b e  c h o s e n  t o  s u p p l e m e n t .

23     A n d  m y  u s e  o f  t h e  t e r m  s u p p l e m e n t ,  t h e  r e q u i r e d

24     t e x t b o o k s  t h a t  a r e  p u r c h a s e d .   A n d  i f  I  w e r e  g o i n g  t o

25     p u t  t h e m  o n  o r  i f  I  w a s  t h i n k i n g  o f  p u t t i n g  t h e m  o n
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1     E R e s e r v e  n o w ,  t h e n  I  w o u l d  g o  t h r o u g h  t h e  c h e c k l i s t  f o r

2     t h e  i n d i v i d u a l  w o r k s .

3         Q .    O k a y .   A n d  s o  h a v i n g  d o n e  t h a t ,  i s n ' t  i t  t h e

4     c a s e  t h a t  w h e n  y o u  g o t  t o  t h i s  l a s t  f a c t o r ,  l a s t  c h e c k e d

5     b o x  u n d e r  f a c t o r  n u m b e r  1  t h a t  y o u  w o u l d  c h e c k  t h a t

6     b e c a u s e  t h e  w o r k  w o u l d  b e  o n e  t h a t  y o u  h a d  c h o s e n  t o  u s e

7     i n  t h e  c l a s s ?

8         A .    I t  w o u l d  m a k e  m e  t h i n k ,  d o  I  r e a l l y  n e e d  t h i s .

9         Q .    L e t ' s  l o o k  a t  t h e  c o l u m n  o n  t h e  r i g h t .

10         A .    U h - h u h .

11         Q .    W h a t  i s  y o u r  u n d e r s t a n d i n g  o f  c o m m e r c i a l

12     a c t i v i t y ?

13         A .    M y  s e n s e  o f  t h a t  i s  t h a t  t h e r e  i s  s o m e  p r o f i t

14     i n v o l v e d ,  f i n a n c i a l  p r o f i t .

15         Q .    P r o f i t  t o  - -

16         A .    W h o e v e r  i s  e n g a g e d  i n  t h e  a c t i v i t y .

17         Q .    T h e  a c t i v i t y  o f  c o p y i n g  - -  w e l l ,  l e t ' s  s a y  i n

18     t h e  c a s e  - -

19         A .    O f  u s i n g  t h e  w o r k .   I f ,  f o r  i n s t a n c e  i f  m y

20     s t u d e n t s  w e r e  p a y i n g  m e  t o  g i v e  t h e m  c o p i e s  t h e n  I  w o u l d

21     c o n s i d e r  t h a t  c o m m e r c i a l .

22         Q .    O k a y .   L e t  m e  a s k  m o r e  s p e c i f i c a l l y .   F o r  u s e

23     o f  a r t i c l e s  o n  E R e s e r v e s  a s  y o u ' v e  u s e d  t h e m  i n  t h e  p a s t

24     a n d  I  t h i n k  y o u  i n d i c a t e d  y o u  w i l l  i n  t h e  f u t u r e ,  w o u l d

25     y o u  c h e c k  t h e  b o x  f o r  c o m m e r c i a l  a c t i v i t y ?
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1         A .    N o .

2         Q .    W o u l d  y o u  c h e c k  p r o f i t i n g  f r o m  u s e ?

3         A .    N o .

4         Q .    W o u l d  y o u  c h e c k  e n t e r t a i n m e n t ?

5         A .    P r o b a b l y  - -  I  c a n ' t  i m a g i n e  a  s i t u a t i o n  i n

6     w h i c h  I  w o u l d .

7         Q .    W h a t ' s  y o u r  u n d e r s t a n d i n g  o f  w h a t  t h a t  f a c t o r

8     m e a n s ?

9         A .    T h e  w a y  t h i s  i s  - -  t h i s  i s  c o n f i g u r e d  h e r e  i t

10     l o o k s  l i k e  e n t e r t a i n m e n t  i s  s o m e t h i n g  s e p a r a t e  f r o m

11     s o m e t h i n g  t h a t ' s  e d u c a t i o n a l ,  w h i c h  i s  w h a t  s e e m s  a

12     l i t t l e  s t r a n g e  t o  m e  b e c a u s e  I  t h i n k  s o m e t h i n g  c a n  b e

13     e d u c a t i o n a l  a n d  e n t e r t a i n i n g  a t  t h e  s a m e  t i m e .   S o  t h i s

14     s e e m s  t o  b e  s a y i n g  i f  i t ' s  e d u c a t i o n a l  i t  c a n ' t  p o s s i b l y

15     b e  e n t e r t a i n i n g .

16         Q .    W h a t  g i v e s  y o u  t h e  i d e a  t h a t  t h o s e  a r e  s o r t  o f

17     a n  e i t h e r / o r  c h o i c e ?

18         A .    M u t u a l l y  e x c l u s i v e .   J u s t  t h e  f a c t  t h a t

19     t h e y ' r e  i n  t h e s e  d i f f e r e n t  c o l u m n s .

20         Q .    O k a y .   S o  s i t t i n g  h e r e  i t ' s  n o t  c l e a r  t o

21     y o u  - -  w e l l ,  I  d o n ' t  w a n t  t o  p u t  w o r d s  i n  y o u r  m o u t h .

22         A .    T h e r e ' s  o n l y  o n e  w o r k  t h a t  I  c a n  t h i n k  o f  t h a t

23     I  p u t  o n  E R e s e r v e s  t h a t  I  c o u l d  c o n s i d e r  e n t e r t a i n i n g  a s

24     w e l l  a s  e d u c a t i o n a l .

25         Q .    A n d  w h a t  i s  t h a t ?
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1         A.   And that was two chapters from a David Sedaris

2     book.

3         Q.   So would you check entertainment if you were

4     putting that book on EReserves?

5         A.   See, I think I would want to talk to somebody

6     to find out exactly what's meant by entertainment here.

7     Because I used the David Sedaris chapters in my

8     Intercultural Communication class because of the points

9     he makes in those essays.

10              One was about taking French lessons in Paris

11     and another one was about riding on the Metro in Paris

12     and running into some obnoxious American tourists.  And

13     there was some very interesting messages that came

14     across in those texts about Americans abroad and how

15     they relate with others, other people who are not

16     American.

17              And my students on ULearn when they posted

18     about it said these were the funniest things they had

19     read in a long time.  But they thought there was a

20     really serious subtext, which is what -- that was

21     exactly what I wanted them to get from those essays.

22         Q.   So let's just say apart from that particular

23     Sedaris excerpt, though, generally am I right that you

24     probably would not check entertainment for --

25         A.   Right.
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1         Q.   -- your usual EReserve postings?

2         A.   Right.

3         Q.   What about nontransformative?

4         A.   I don't think putting anything on EReserve is

5     transformative.

6         Q.   Meaning you would check nontransformative or

7     not?

8         A.   Yeah, it's nontransformative.

9         Q.   Okay.  What about for publication?

10         A.   It's not publication.

11         Q.   I'm sorry, what do you mean?

12         A.   It's not for publication.

13         Q.   Okay.  So you would not check that box?

14         A.   Right.

15         Q.   What about for public distribution?

16         A.   It's -- there would be no public distribution.

17         Q.   So you don't consider distribution to your

18     class to be public distribution?

19         A.   Not as I understand public distribution.

20         Q.   What do you understand it to be?

21         A.   I would understand it as making the access

22     much broader than for a specific class for a specific

23     period of time.

24         Q.   Okay.  And then what about the use exceeds

25     that which is necessary to achieve your intended
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1     e d u c a t i o n a l  p u r p o s e ?   W h a t  d o  y o u  u n d e r s t a n d  t h a t  t o

2     i n c l u d e  o r  m e a n ?

3         A .    S e e ,  I  u n d e r s t a n d  t h a t  a s  c a u s i n g  m e  t o  t h i n k

4     a b o u t  w h e t h e r  o r  n o t  t h i s  i s  r e a l l y  n e c e s s a r y .   S o  i f  I

5     d e t e r m i n e d  t h a t  i t  w a s  r e a l l y  n e c e s s a r y  t h e n  I  w o u l d  n o t

6     b e  c h e c k i n g  t h a t  b o x .

7         Q .    L e t  m e  a s k  i t  t h i s  w a y .   I f  y o u  h a d  a n  e x c e r p t

8     w h e r e  f i l l i n g  o u t  t h i s  c h e c k l i s t  c a u s e d  y o u  t o  c o n c l u d e

9     t h a t  m a y b e  y o u  h a d  i n c l u d e d  s o m e  s t u f f  t h a t  y o u  m a y b e

10     d i d n ' t  n e e d ,  w o u l d  y o u  i n c l u d e  a l l  o f  i t  a n d  t h e n  c h e c k

11     t h i s  b o x  o r  w o u l d  y o u  j u s t  c u t  t h e  s t u f f  y o u  d i d n ' t

12     n e e d ?

13         A .    I  t h i n k  i t  w o u l d  d e p e n d  o n  t h e  e n t i r e

14     a n a l y s i s .

15         Q .    O k a y .   H o w  s o ?

16         A .    B u t  t h a t  s e e m s  t o  m e  a  r e a l l y  i m p o r t a n t  f a c t o r

17     o r  s u b f a c t o r  o r  w h a t e v e r  t h i s  i s .   A n d  i f  i t  s e e m e d  t o

18     m e  t h i s  w a s  m o r e  t h a n  I  r e a l l y  n e e d e d  I  p r o b a b l y  w o u l d

19     c u t  t h e  p a r t s  t h a t  s e e m e d  n o n e s s e n t i a l .

20         Q .    O k a y .   A n d  s o  i f  y o u  d i d  t h a t  t h e n  y o u  w o u l d

21     c h e c k  o v e r  i n  t h e  w e i g h s  i n  f a v o r  o f  f a i r  u s e  c o l u m n ,

22     y o u  w o u l d  c h e c k  t h e  u s e  w a s  n e c e s s a r y ?

23         A .    Y e s .

24         Q .    A n d  s o  j u s t  s o  I ' m  c l e a r ,  a n d  c o r r e c t  m e  i f

25     I ' m  w r o n g ,  a s  I  t a l l y  t h e s e  u p  f o r  t h i s  f a c t o r  I  t h i n k
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1     y o u  i n d i c a t e  t h r e e  c h e c k s  t h a t  y o u  w o u l d  m a k e  i n  t e r m s

2     o f  w e i g h s  i n  f a v o r  o f  f a i r  u s e  f o r  E R e s e r v e  p o s t i n g s

3     t h a t  t h e  f i r s t  a n d  t h e  s e c o n d ,  n o n p r o f i t  a n d  t e a c h i n g ,

4     a n d  t h e n  u s e  a s  n e c e s s a r y  a t  t h e  b o t t o m  o f  t h a t  c o l u m n ?

5         A .    Y e s .   Y e s .

6         Q .    A n d  t h e n  o n  t h e  w e i g h s  a g a i n s t  f a i r  u s e  s i d e  I

7     t h i n k  y o u  s a i d  y o u  w o u l d  c h e c k  n o n t r a n s f o r m a t i v e ?

8         A .    Y e s .

9         Q .    A n d  t h e n  I  t h i n k  t h a t  w a s  i t ,  c o r r e c t ?

10         A .    I  t h i n k  s o .

11         Q .    A n d  s o  w h a t  w o u l d  y o u  c o n c l u d e  t h e n  a t  t h e

12     b o t t o m  o f  f a c t o r  1  i n  t e r m s  o f  w h e t h e r  t h e  f a c t o r  w e i g h s

13     i n  f a v o r  o f  o r  w e i g h s  a g a i n s t ?

14         A .    I t  s e e m s  t o  w e i g h  i n  f a v o r  o f .

15         Q .    O k a y .   A n d  w o u l d  t h a t ,  t h e  a n a l y s i s  w e  j u s t

16     d i d ,  w o u l d  t h a t  c h a n g e  d e p e n d i n g  o n  t h e  p a r t i c u l a r

17     E R e s e r v e s  w o r k  w e  w e r e  t a l k i n g  a b o u t  o r  w o u l d  t h e

18     a n a l y s i s  e s s e n t i a l l y  b e  t h e  s a m e  f o r  a n y  E R e s e r v e s

19     p o s t i n g ?

20         A .    I  a s s u m e  i t  w o u l d  b e  e s s e n t i a l l y  t h e  s a m e .

21     B u t  a s  I  s a i d ,  I ' v e  n e v e r  a c t u a l l y  g o n e  t h r o u g h  t h i s .

22                  M R .  L A W S O N :   I  u n d e r s t a n d .   W h y  d o n ' t

23              w e  b r e a k  h e r e .   I  t h i n k  o u r  t a p e  i s  a l m o s t

24              o v e r .

25                  T H E  V I D E O G R A P H E R :   O f f  t h e  r e c o r d  a t
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1              1 1 : 2 2 : 5 6 .

2                         ( B r i e f  r e c e s s . )

3                  T H E  V I D E O G R A P H E R :   T h i s  i s  t a p e  3 .   W e

4              a r e  b a c k  o n  t h e  r e c o r d  a t  1 1 : 3 2 : 3 8 .

5     B Y  M R .  L A W S O N :

6         Q .    O k a y .   P r o f e s s o r  B e l c h e r ,  i f  y o u  c o u l d ,  t a k e

7     o u t  P l a i n t i f f s '  E x h i b i t  1 1 3 .   I t ' s  t h e  2 0 9  s y l l a b u s  f r o m

8     A L 8 9 0 0 .

9         A .    O k a y .

10         Q .    A n d  i f  y o u  t u r n  t o  p a g e  6 ,  p l e a s e .   I  t h o u g h t

11     w e ' d  m a k e  t h i s  a  l i t t l e  m o r e  s p e c i f i c .

12              I f  y o u  l o o k  a t  p a g e  6 ,  t h e  F e b r u a r y  1 8 t h  w e e k ,

13     a n d  t h e n  p a g e  7 ,  t h e  M a r c h  1 8 t h  w e e k ,  t h e r e  w e r e  t w o

14     c h a p t e r s  t h e r e  b y  A l l w r i g h t  a n d  B a i l e y  - -

15         A .    Y e s .

16         Q .    - -  t h a t  y o u  p r o v i d e d  t o  s t u d e n t s .   A n d  t h o s e

17     w e r e  o n  E R e s e r v e s ,  c o r r e c t ?

18         A .    Y e s .

19         Q .    A n d  w e  a c t u a l l y  l o o k e d  a t  t h e  e x c e r p t s  b e f o r e ,

20     i s  t h a t  r i g h t ?

21         A .    Y e s .

22         Q .    T h e  P D F s .   S o  w h y  d o n ' t  w e  j u s t  a g a i n  t o  f o c u s

23     t h i s  a  l i t t l e  b i t ,  l e t ' s  t a l k  a b o u t  t h o s e  a s  a n  e x a m p l e .

24              I f  y o u  w e r e  s p e c i f i c a l l y  t o  o f f e r  o r  c o m p l e t e

25     a  c h e c k l i s t  w i t h  r e s p e c t  t o  t h o s e  t w o  c h a p t e r s ,  w o u l d
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1     a n y t h i n g  f r o m  w h a t  y o u  j u s t  t o l d  m e  i n  t e r m s  o f  y o u r

2     f a c t o r  1  a n a l y s i s  c h a n g e  o n  t h e  c h e c k l i s t ?

3         A .    N o ,  I  d o n ' t  t h i n k  s o .

4         Q .    T a l k  a b o u t  f a c t o r  2 .   I t ' s  o n  p a g e  t w o  o f  t h e

5     c h e c k l i s t .   A n d  l e t ' s  l o o k  a t  t h e  l e f t  h a n d  c o l u m n ,

6     w e i g h s  i n  f a v o r  o f  f a i r  u s e .

7              F o r  t h e s e  t w o  p a r t i c u l a r  c h a p t e r s ,  w o u l d  y o u

8     c h e c k  p u b l i s h e d  w o r k ?

9         A .    Y e s .

10         Q .    W o u l d  y o u  c h e c k  f a c t u a l  n o n f i c t i o n  w o r k ?

11         A .    Y e s .

12         Q .    A n d  w o u l d  y o u  c h e c k  i m p o r t a n t  t o  e d u c a t i o n a l

13     o b j e c t i v e s ?

14         A .    Y e s .

15         Q .    T e l l  m e  w h a t ' s  y o u r  u n d e r s t a n d i n g  o f  t h a t

16     f a c t o r ?

17         A .    T h a t  - -  w e l l ,  m y  u n d e r s t a n d i n g  o f  f a c t o r  2  i n

18     g e n e r a l  i s  t h a t  i t ' s  r e f e r r i n g  t o  t h e  n a t u r e  o f  t h e  w o r k

19     i t s e l f .   A n d  I  s e e  t h i s  a s  a  w o r k  t h a t  i s  e d u c a t i o n a l

20     a n d  I  c h o s e  i t  b e c a u s e  i t  f i t  i n  w i t h  t h e  e d u c a t i o n a l

21     o b j e c t i v e s  o f  t h e  c o u r s e  t h a t  w e r e  n o t  b e i n g  m e t  a s  w e l l

22     b y  t h e  r e q u i r e d  p u r c h a s e d  t e x t b o o k s  a l o n e .

23         Q .    W h a t ' s  y o u r  u n d e r s t a n d i n g  o f  t h e  d i f f e r e n c e  i f

24     a n y  b e t w e e n  t h e  t h i r d  c h e c k  b o x  u n d e r  f a c t o r  2  a n d  t h e

25     l a s t  c h e c k  b o x  u n d e r  f a c t o r  1 ?
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1         A .    T h e y  s e e m  s i m i l a r ,  b u t  i n  f a c t o r  2  i t  s e e m s  t o

2     b e i n g  r e f e r r i n g  t o  t h e  n a t u r e  o f  t h e  w o r k  i t s e l f  w h e r e a s

3     i n  f a c t o r  1  t h i s  i s  p u t t i n g  m o r e  e m p h a s i s  o n  t h e

4     p u r p o s e ,  t h e  r e a s o n  w h y  y o u ' r e  u s i n g  t h e  w o r k .

5         Q .    W e l l ,  i s n ' t  i m p o r t a n t  t o  e d u c a t i o n a l

6     o b j e c t i v e s  g o i n g  t o  t h e  u s e  t o  w h i c h  y o u ' r e  p u t t i n g  i t ?

7     Y o u  d o n ' t  m e a n  t o  s u g g e s t  - -  s o r r y .

8         A .    T h e y ' r e  c e r t a i n l y  r e l a t e d .   I  d o n ' t  s e e  t h e m

9     a s  m u t u a l l y  e x c l u s i v e ,  r i g h t .

10         Q .    I  m e a n ,  d o  y o u  u n d e r s t a n d  t h a t  f a c t o r  a n d  t h e

11     l a s t  o n e  i n  f a c t o r  2  t o  m e a n  t h e  w o r k  j u s t  i n  g e n e r a l  i s

12     i m p o r t a n t  t o  e d u c a t i o n a l  o b j e c t i v e s  a p a r t  f r o m  h o w

13     y o u ' r e  u s i n g  i t ?

14         A .    N o ,  I  w o u l d  t h i n k  o f  i t  i n  t h e  c o n t e x t  o f  t h e

15     c o u r s e .

16         Q .    I n  t h e  r i g h t  h a n d  c o l u m n  u n d e r  f a c t o r  2  - -

17         A .    Y e s .

18         Q .    - -  i s  t h e r e  a n y t h i n g  t h a t  y o u  w o u l d  c h e c k

19     f o r  - -

20         A .    N o .   F o r  t h e s e ,  n o .

21         Q .    A n d  s o  h o w  w o u l d  y o u  c o m e  o u t  o n  t h i s  f a c t o r ?

22         A .    I n  f a v o r  o f  f a i r  u s e .

23         Q .    A n d  t h a t  w o u l d  b e  b a s i c a l l y  3  t o  z e r o  h e r e ?

24         A .    Y e s .

25         Q .    O k a y .   S o  h a v i n g  s e e n  t h a t  f a c t o r  1  a n d  f a c t o r
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1     1  t i l t  i n  f a v o r  o f  f a i r  u s e ,  w o u l d  y o u  c o n t i n u e  t o

2     f a c t o r  3  i f  y o u  w e r e  f i l l i n g  t h i s  o u t ?

3         A .    Y e s .

4         Q .    L e t ' s  l o o k  a t  t h e  f i r s t  b o x ,  s m a l l  p o r t i o n  o f

5     w o r k  u s e d .   W o u l d  y o u  c h e c k  t h a t  b o x ?

6         A .    F o r  t h e  t w o  c h a p t e r s ?

7         Q .    Y e s .

8         A .    Y e s .

9         Q .    O k a y .   A n d  w h a t  a b o u t  t h e  n e x t  o n e ,  p o r t i o n

10     u s e d  i s  n o t  c e n t r a l  o r  s i g n i f i c a n t  t o  e n t i r e  w o r k  a s  a

11     w h o l e ?

12         A .    Y o u  k n o w ,  t h a t  o n e  i s  h a r d  f o r  m e  t o  j u d g e

13     p a r t l y  b e c a u s e  I  d i d n ' t  o r i g i n a l l y  p u t  t h e s e  o n

14     E R e s e r v e ,  I  w a s  - -  t h i s  i s  s o m e t h i n g  t h a t  s o m e b o d y  - -

15     a n o t h e r  t e a c h e r  o f  t h e  c o u r s e  d i d  a n d  I  j u s t  - -  i t  w a s

16     p a r t  o f  w h a t  I  r e a c t i v a t e d .   S o  I  h a v e n ' t  l o o k e d  a t  t h e

17     e n t i r e  w o r k .

18              I  w o u l d  h a v e  t o  g o  - -  I ' d  h a v e  t o  g e t  a  c o p y

19     o f  t h e  e n t i r e  w o r k  t o  m a k e  t h a t  d e t e r m i n a t i o n .

20         Q .    A n d  c a n  y o u  s a y  a t  a  g e n e r a l  l e v e l  w h a t  y o u

21     u n d e r s t a n d  t h i s  f a c t o r  t o  m e a n  o r  t o  b e  m e a s u r i n g ?

22         A .    I  t h i n k  i t  w o u l d  v a r y  f r o m  b o o k  t o  b o o k .   I

23     t h i n k  i n  s o m e  s i n g l e  a u t h o r  b o o k s  i t  m a y  b e  e a s i e r  t o

24     d e t e r m i n e  t h a n  i n ,  s a y ,  a n  e d i t e d  a n t h o l o g y  w h e r e  e v e r y

25     c h a p t e r  i s  c o m p l e t e l y  d i f f e r e n t  a n d  b y  d i f f e r e n t  a u t h o r s
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1     a n d  t h e y ' r e  a d d r e s s i n g  s o m e w h a t  d i f f e r e n t  t o p i c s .

2         Q .    C a n  y o u  i m a g i n e  a  s i t u a t i o n  i n  t h a t  l a t t e r

3     s c e n a r i o ,  a n  e d i t e d  b o o k  w i t h  m u l t i  c h a p t e r s  b y

4     d i f f e r e n t  a u t h o r s  w h e r e  a n y  s i n g l e  c h a p t e r  w o u l d  b e

5     c o n s i d e r e d  t h e  h e a r t ?   I ' m  s o r r y ,  y o u  d i d n ' t  u s e  t h e

6     w o r d  h e a r t  s o  l e t  m e  a s k  t h e  q u e s t i o n  a g a i n .

7         A .    Y e a h ,  I  d i d n ' t  u s e  t h e  w o r d  h e a r t .

8         Q .    C a n  y o u  i m a g i n e  w h e r e  a  g i v e n  c h a p t e r  w o u l d  b e

9     c o n s i d e r e d  c e n t r a l  o r  s i g n i f i c a n t  t o  t h e  e n t i r e  w o r k  a s

10     a  w h o l e ?

11         A .    P e r h a p s  a n  i n t r o d u c t i o n .

12         Q .    A n d  w h y  t h e  i n t r o d u c t i o n ?

13         A .    I t  w o u l d  c e r t a i n l y  b e  s i g n i f i c a n t .   W h e t h e r  o r

14     n o t  i t ' s  c e n t r a l  I ' m  n o t  s u r e .   S o  I  d o n ' t  s e e  - -  i f

15     s o m e t h i n g  i s  c e n t r a l  I  w o u l d  a l s o  s e e  i t  a s  s i g n i f i c a n t .

16     B u t  i t  s e e m s  l i k e  t h i n g s  c o u l d  b e  s i g n i f i c a n t  b u t  n o t

17     n e c e s s a r i l y  c e n t r a l .

18         Q .    O k a y .   D o  y o u  u n d e r s t a n d  t h a t  t h i s  f a c t o r  y o u

19     c h e c k e d  t h i s ,  t h o u g h ,  i f  i t  w e r e  - -  w e l l ,  y o u  w o u l d

20     c h e c k  t h i s  i f  i t  w e r e  n e i t h e r  c e n t r a l  n o r  s i g n i f i c a n t ,

21     r i g h t ?

22         A .    R i g h t .

23         Q .    O k a y .   W h a t  a b o u t  f a c t o r  3  h e r e  - -  a g a i n ,

24     l e t ' s  - -

25              W e l l ,  s t i c k i n g  w i t h  f a c t o r  2 ,  y o u r  t e s t i m o n y
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1     i s  t h a t  f o r  t h e  A l l w r i g h t  a n d  B a i l e y  c h a p t e r s  a t  l e a s t

2     t h a t  y o u  w o u l d n ' t  k n o w  h o w  t o  c h e c k  t h i s  w i t h o u t  g o i n g

3     b a c k  t o  t h e  b o o k ?

4         A .    I ' d  h a v e  t o  l o o k  a t  t h e  b o o k .

5         Q .    O k a y .    F o r  t h e  t h i r d  b o x ,  a m o u n t  t a k e n  i s

6     n a r r o w l y  t a i l o r e d  t o  e d u c a t i o n a l  p u r p o s e ,  w o u l d  y o u

7     c h e c k  t h a t  w i t h  r e s p e c t  t o  t h e s e  t w o  c h a p t e r s ?

8         A .    I  t h i n k  t h a t  I  w o u l d .

9         Q .    A n d  a g a i n ,  s a m e  q u e s t i o n  a s  I  a s k e d  b e f o r e ,

10     h o w  w o u l d  y o u  v i e w  t h i s  c h e c k  b o x  o r  t h i s  s u b f a c t o r  a s

11     d i f f e r i n g  f r o m  t h e  l a s t  f a c t o r  o f  - -  t h e  l a s t  s u b f a c t o r

12     u n d e r  f a c t o r  1  a n d  t h e  l a s t  s u b f a c t o r  u n d e r  f a c t o r  2 ?

13         A .    I  s e e  t h e  d i f f e r e n c e ,  t h e  m a i n  d i f f e r e n c e

14     b e t w e e n  t h i s  o n e  a n d  t h e  p r e v i o u s  h a v i n g  t o  d o  w i t h

15     a m o u n t  b e i n g  n a r r o w l y  t a i l o r e d ,  s o  t h i s  w o u l d  m a k e  m e

16     t h i n k  a b o u t  d o  I  r e a l l y  n e e d  t w o  c h a p t e r s ,  d o  I  r e a l l y

17     n e e d  t o  u s e  t h e  e n t i r e  c h a p t e r s .   C o u l d  I  j u s t  a c h i e v e

18     t h e  s a m e  p u r p o s e  b y  u s i n g  p a r t  o f  e a c h  c h a p t e r  o r  o n e  o f

19     t h e  c h a p t e r s .   S o  i t  w o u l d  f o r c e  m e  t o  t h i n k  a b o u t  t h e

20     e x a c t  a m o u n t  t h a t  I ' m  u s i n g .

21         Q .    N o w ,  h o w  i s  t h a t  d i f f e r e n t  f r o m  w h a t  y o u  t o l d

22     m e  u n d e r  f a c t o r  1 ,  l o o k i n g  a t  t h e  l a s t  t w o  b o x e s  o n  e a c h

23     s i d e  u n d e r  f a c t o r  1  w h e r e  u s e  i s  n e c e s s a r y  o r  u s e

24     e x c e e d s  t h a t  w h i c h  i s  n e c e s s a r y  t o  a c h i e v e  y o u r

25     e d u c a t i o n a l  p u r p o s e ?
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1         A .    Y e a h ,  t h e y  s e e m  r e l a t e d .   I  d o n ' t  s e e  a  h u g e

2     d i f f e r e n c e .

3         Q .    O k a y .   G o i n g  b a c k  t o  f a c t o r  3 .

4              A g a i n  w i t h  r e s p e c t  t o  t h e  A l l w r i g h t  a n d  B a i l e y

5     c h a p t e r s ,  w o u l d  y o u  c h e c k  a n y  o f  t h e  b o x e s  o n  t h e  r i g h t

6     h a n d  s i d e ?

7         A .    I  w o u l d n ' t ,  b u t  a g a i n  w i t h  t h e  s e c o n d  o n e  I

8     w o u l d  n e e d  t o  l o o k  a t  t h e  w h o l e  b o o k .

9         Q .    A l l  r i g h t .   S o  l e t ' s  s a y  e v e n  i f  y o u  l o o k e d  a t

10     t h e  w h o l e  b o o k  a n d  d e t e r m i n e d  t h a t  w h a t  y o u  w e r e  t a k i n g

11     w a s  i n  f a c t  t h e  h e a r t ,  i t ' s  t h e  c a s e ,  i s  i t  n o t ,  t h a t

12     y o u  w o u l d  s t i l l  b e  t w o  t o  o n e  i n  f a v o r  o f  f a i r  u s e  u n d e r

13     t h i s  f a c t o r ?

14         A .    N o ,  I ' m  n o t  - -  I  t h i n k  I  n e e d  m o r e  d i r e c t i o n

15     i n  d e t e r m i n i n g  w h a t  h e a r t  o f  t h e  w o r k  m e a n s .   A n d  t h a t

16     w a s  s o m e t h i n g  t h a t  w a s  a d d r e s s e d  a t  t h e  f a i r  u s e

17     w o r k s h o p  b u t  n o t  i n  g r e a t  d e t a i l .   S o  I  t h i n k  I  c o u l d

18     u s e  m o r e  g u i d a n c e  i n  m a k i n g  t h a t  d e t e r m i n a t i o n .

19         Q .    W o u l d  y o u  a g r e e  t h a t  w h a t  t h e  h e a r t  o f  t h e

20     w o r k  i s  t o  s o m e  d e g r e e  l i e s  i n  t h e  o p i n i o n  o f  t h e  p e r s o n

21     m a k i n g  t h a t  d e t e r m i n a t i o n ?

22         A .    I ' m  s u r e  t h a t  t h e r e ' s  a l w a y s  g o i n g  t o  b e

23     s u b j e c t i v i t y ,  b u t  I  t h i n k  t h a t  i t  c o u l d  a l s o  b e  t h e  c a s e

24     t h a t  m o r e  t h a n  o n e  p e r s o n  w o u l d  a g r e e  t h a t  t h e  s a m e  p a r t

25     o f  t h e  b o o k  i s  t h e  h e a r t  o f  t h e  w o r k .
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1         Q.   So just to return to my question from before,

2     regardless of what you checked for whether these

3     chapters do or don't constitute something central or

4     significant or the heart, it's correct, is it not, that

5     you would come down for this factor in favor of fair

6     use?

7         A.   From my understanding of these chapters I

8     think I would still decide in favor of fair use.

9         Q.   It would either be 3 zero or the 2 to 1

10     basically, right?

11         A.   Yes.

12         Q.   And let's look at factor 4.  Again, just as a

13     reference point let's use these two chapters.

14              Would you check the first box no significant

15     effect on market or potential market for copyrighted

16     work?

17         A.   Yes.

18         Q.   Tell me about why you would check that?

19         A.   You know, I don't see the copyright date on

20     this but I think these are not recent books.  I mean,

21     this is not a recent book.

22         Q.   I've actually got a copy of the book here if

23     you'd like to take a look.

24         A.   Okay.

25         Q.   I don't know if we want to mark that as
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1     exhibit or -- if you want to check the, you know, the

2     PDFs against the chapters in the book, please do.

3                  MS. GARY:  If she is going to be

4              testifying as to the copyright date, let's

5              mark it as an exhibit.

6                  MR. LAWSON:  Okay.  What's our next

7              number?  Can we mark that as 122.

8                         (Plaintiffs' Exhibit No. 122

9                          was marked for identification

10                          by the reporter.)

11                  THE WITNESS:  It's 1991.  I think I

12              would have to do a little bit of research.

13     BY MR. LAWSON:

14         Q.   And what would that research entail?

15         A.   I might go to a couple of web sites, one would

16     be Amazon to see if they're still selling this.

17         Q.   And if you discovered that Amazon was selling

18     this --

19         A.   As new copies.

20         Q.   Uh-huh.

21         A.   Again, I need to -- I think that this whole

22     sequence works together.

23         Q.   Okay.

24         A.   So since I haven't really looked at the whole

25     book, my assumption is that these two chapters are not
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1     t h e  h e a r t  o f  t h e  b o o k .   S o  I  t h i n k  t h a t  t h e y  w o u l d

2     n o t  - -  u s i n g  t h e m  - -  p u t t i n g  t h e m  o n  E R e s e r v e  w o u l d  n o t

3     h a v e  a  s i g n i f i c a n t  e f f e c t  o n  t h e  m a r k e t a b i l i t y  o f  t h e

4     b o o k .

5         Q .    O k a y .   A n d  j u s t  t e l l  m e  w h a t  t h e  c h a p t e r s

6     b e i n g  t h e  h e a r t  o r  n o t  h a v e  t o  d o  w i t h  t h e  i m p a c t  o n  t h e

7     m a r k e t  s o  I  u n d e r s t a n d  y o u r  r e a s o n i n g .

8         A .    Y e a h ,  I ' m  a s s u m i n g  t h a t  t h e  h e a r t  q u e s t i o n

9     c o u l d  h a v e  t o  d o  w i t h  w h e t h e r  o r  n o t  p e o p l e  d e c i d e  t o

10     b u y  t h e  w o r k .   S o  i f  y o u ' v e  a l r e a d y  g i v e n  t h e m  t h e  h e a r t

11     o f  t h e  b o o k  t h e y  m a y  d e c i d e ,  w e l l ,  I  d o n ' t  n e e d  t h e  r e s t

12     o f  t h e  b o o k .

13         Q .    O k a y .   S o  i s  y o u r  a s s u m p t i o n  t h e r e  t h a t  i f  y o u

14     g i v e  t h e m  s o m e t h i n g  t h a t ' s  n o t  t h e  h e a r t  o f  t h e  b o o k

15     t h e n  t h e y  m i g h t  g o  o u t  a n d  b u y  i t ?

16         A .    Y e s .

17         Q .    O k a y .

18         A .    M y  s t u d e n t s  h a v e  d o n e  s u c h  t h i n g s .

19         Q .    S o  i n  t h i s  c a s e ,  l e t ' s  a s s u m e  t h a t  y o u r

20     d e t e r m i n a t i o n  w e r e  t h a t  i t ' s  n o t  t h e  h e a r t ,  t h e n  y o u

21     w o u l d  s a y  n o  s i g n i f i c a n t  e f f e c t  o n  - -

22         A .    Y e s .

23         Q .    N o w ,  i n  c o n s i d e r i n g  t h a t  f a c t o r ,  t h a t

24     s u b f a c t o r ,  w o u l d  y o u  c o n s i d e r  o n l y  y o u r  p a r t i c u l a r  u s e

25     i n  t e r m s  o f  t h e  i m p a c t  o r  w o u l d  y o u  c o n s i d e r  u s e  b y
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1     o t h e r  p r o f e s s o r s  i f  t h e y  w e r e  t o  o f f e r  t h e s e  c h a p t e r s  a s

2     w e l l ?

3         A .    U s i n g  t h i s  c h e c k l i s t  I  w o u l d  o n l y  b e  t h i n k i n g

4     a b o u t  m y  u s e .

5         Q .    W h a t  a b o u t  t h e  s e c o n d  b o x ,  u s e  s t i m u l a t e s

6     m a r k e t  f o r  o r i g i n a l  w o r k ?

7         A .    A g a i n ,  i f  i t ' s  s t i l l  i n  p r i n t  I  t h i n k  i t ' s

8     e n t i r e l y  p o s s i b l e  t h a t  t h e  u s e  c o u l d  s t i m u l a t e  i n t e r e s t

9     i n  b u y i n g  t h e  b o o k .

10         Q .    A g a i n ,  i s  t h a t  s u b j e c t  t o  t h e  l i m i t a t i o n  t h a t

11     i f  y o u ' v e  g i v e n  t h e m  t h e  h e a r t  i n  y o u r  e x c e r p t s  t h e n  i t

12     m i g h t  n o t ?

13         A .    Y e s ,  t h a t  c o u l d  h a v e  a n  a f f e c t .

14         Q .    W h a t  a b o u t  t h e  t h i r d  b o x ,  n o  s i m i l a r  p r o d u c t

15     m a r k e t e d  b y  t h e  c o p y r i g h t  h o l d e r ?

16         A .    I  d o n ' t  k n o w  o f  a  s i m i l a r  p r o d u c t .

17         Q .    W h a t  d o  y o u  u n d e r s t a n d  t h a t  f a c t o r  t o  m e a n ?

18         A .    A  b o o k  t h a t  c o v e r s  t h e  s a m e  t o p i c s  i n  a  v e r y

19     s i m i l a r  w a y .

20         Q .    A n d  d o  y o u  u n d e r s t a n d  t h a t  t o  m e a n  a  b o o k  b y

21     t h e  s a m e  p u b l i s h e r ,  f o r  e x a m p l e ?

22         A .    N o t  n e c e s s a r i l y .   I t  c o u l d  b e  c o m p e t i n g

23     p u b l i s h e r s .

24         Q .    S o  y o u  w o u l d  c h e c k  t h a t  b o x  t h e n ?

25         A .    Y e s .
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1         Q.   What about no longer in print?

2         A.   That's what I don't know.

3         Q.   That you'd have to go to Amazon or somewhere

4     online to see?

5         A.   Or to Cambridge, the Cambridge web site.

6         Q.   What about licensing or permission not

7     available?

8         A.   Certainly right now I can't say if it's

9     unavailable.

10         Q.   You can't say that it's unavailable?

11         A.   Well, I don't know what the availability --

12     okay.  I guess I'm using too many negatives.

13              I don't know about the availability of

14     licensing for use on EReserves of this work.

15         Q.   Okay.  So not knowing, what would you do

16     confronted with this box?

17         A.   I guess I would need to find out what it is

18     you would need licensing for.  I need some guidance on

19     what you need to get permission for and then find out

20     how I would go about doing that.

21         Q.   Where would you seek out that information?

22         A.   Again, my first resource would be the

23     EReserves librarian.

24         Q.   So am I to understand that for any time you

25     fill out this checklist you would have to go to a
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1     l i b r a r i a n  t o  f i n d  o u t  i f  l i c e n s i n g  o r  p e r m i s s i o n  i s

2     a v a i l a b l e  o r  n o t  f o r  t h e  p a r t i c u l a r  w o r k  y o u ' r e  f i l l i n g

3     o u t  t h e  l i s t  f o r ?

4         A .    N o ,  n o .   I  t h i n k  I ' m  n o t  e x p l a i n i n g  m y s e l f

5     v e r y  w e l l .

6         Q .    T h a t ' s  o k a y .   T h a t ' s  w h y  w e ' r e  h e r e .

7         A .    I  t h i n k  t h e  v e r y  f i r s t  t i m e  I  e v e r  u s e d  t h i s

8     t h e r e  w o u l d  b e  a  l a c k  o f  c l a r i t y  a n d  t h e r e  w o u l d  b e  s o m e

9     t h i n g s  I  w o u l d  n e e d  t o  c h e c k  w i t h  s o m e b o d y  t o  g e t  s o m e

10     c l a r i f i c a t i o n  o n .   I  t h i n k  a f t e r  I  l e a r n e d  h o w  t o  u s e  i t

11     t h a t  w o u l d  b e  l e s s  a n d  l e s s  t h e  c a s e .   A n d  i f  I  w a n t e d

12     t o  c h e c k  o n  t h e  a v a i l a b i l i t y  o f  l i c e n s i n g  I  g u e s s  I

13     w o u l d  g o  t o  c o p y r i g h t . c o m .   I  h a v e n ' t  u s e d  t h a t  s i t e  s o

14     I  d o n ' t  k n o w  h o w  t h a t  w o r k s .

15         Q .    B u t  a g a i n ,  f o r  e a c h ,  a t  l e a s t  f o r  t h e  f i r s t

16     t i m e  t h a t  y o u  u s e d  a  g i v e n  e x c e r p t  y o u  w o u l d  n e e d  t o  g o

17     o u t s i d e  t h e  c h e c k l i s t  t o  s e e  w h e t h e r  p e r m i s s i o n  w a s  o r

18     w a s  n o t  a v a i l a b l e  f o r  t h e  w o r k ?

19         A .    R i g h t .

20         Q .    A n d  s o  s i t t i n g  h e r e  n o w  y o u  c a n ' t  s a y  h o w  y o u

21     w o u l d  c h e c k  t h i s  n e c e s s a r i l y  w i t h  r e s p e c t  t o  t h i s

22     A l l w r i g h t  a n d  B a i l e y  b o o k  a s  o u r  e x a m p l e ?

23         A .    I ' m  a s s u m i n g  t h a t  I  c a n  g o  t o  c o p y r i g h t . c o m

24     a n d  f i n d  t h i s  o u t .

25         Q .    W o u l d  y o u  c h e c k  s u p p l e m e n t a l  c l a s s r o o m  u s e ?
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1         A.   If supplemental means optional, no.

2         Q.   What is your understanding of what

3     supplemental means here?

4         A.   I think they mean not required so I would not

5     check that.

6         Q.   Okay.  How about one or few copies made or

7     distributed?

8         A.   Yes, I would check that.

9         Q.   What's your view of what would -- of the

10     number of copies that would put you over the more than

11     few?

12         A.   Well, EReserves is putting one PDF online.  So

13     I don't know, it's one copy that they're making

14     available to a limited number of students.  So how that

15     counts as copies I'm not sure.  But is a copy a view, a

16     downloading?

17              But my understanding is EReserve is one copy

18     made -- that students are given access to so it seems

19     like one or few to me.

20         Q.   So it seems like one to you is what you're

21     saying, right?

22         A.   In one sense it seems like one.

23         Q.   Well, what is your understanding technically

24     when students view that PDF, do you view that as copy

25     being distributed to them?
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1         A .    I t  c o u l d  b e  v i e w e d  t h a t  w a y .

2         Q .    W h a t ' s  y o u r  v i e w ?

3         A .    I  s e e  i t  a s  o n e  c o p y  t h a t ' s  m a d e  a v a i l a b l e  t o

4     m o r e  t h a n  o n e  p e r s o n .

5         Q .    L e t  m e  a s k  t h e  q u e s t i o n  a g a i n .   W h e n  a  s t u d e n t

6     c l i c k s  o n  t h e  l i n k  o n  E R e s e r v e s  a n d  v i e w s  t h a t  P D F ,  d o

7     y o u  u n d e r s t a n d  t h a t  t o  b e  a  d i s t r i b u t i o n  o f  a  c o p y  t o

8     t h a t  s t u d e n t ?

9                  M S .  G A R Y :  O b j e c t i o n .   A s k e d  a n d

10              a n s w e r e d .

11                  M R .  L A W S O N :  I  d o n ' t  t h i n k  i t ' s  b e e n

12              a n s w e r e d .   B u t  I ' l l  a s k  i t  a g a i n .

13                  T H E  W I T N E S S :  I  g u e s s  I ' m  h a v i n g  t r o u b l e

14              w i t h  t h e  t e r m  c o p y ,  w h a t  c o p y  r e a l l y  m e a n s .

15     B Y  M R .  L A W S O N :

16         Q .    O k a y .   W h a t  i f  t h e  s t u d e n t  d o w n l o a d s  t h e  P D F

17     t o  t h e i r  h a r d  d r i v e  o f  t h e i r  c o m p u t e r ,  d o  y o u  u n d e r s t a n d

18     t h a t  t o  b e  t h e  d i s t r i b u t i o n  o f  a  c o p y  t o  t h e m ?

19         A .    T h a t  s o u n d s  l i k e  a  c o p y .

20         Q .    O k a y .   A n d  i f  t h e y  p r i n t  i t  o u t ?

21         A .    T h a t  s o u n d s  l i k e  a  c o p y .

22         Q .    O k a y .   I f  e v e r y  s t u d e n t  i n  t h e  c l a s s

23     d o w n l o a d e d  a n d  p r i n t e d  o u t  t h e  c o p y ,  w o u l d  t h a t  c h a n g e

24     y o u r  a n s w e r  t o  t h i s  b o x  w e ' r e  l o o k i n g  a t ?

25         A .    I  t h i n k  I  w o u l d  s t i l l  s e e  i t  a s  f e w  c o p i e s .
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1         Q.   Even if there were, say, 50 students in the

2     class?

3         A.   Well, I've never taught a class of that size.

4         Q.   So for your classes it would be few even if

5     everyone --

6         A.   It would be few.

7         Q.   What about the next check box, user owns

8     lawfully acquired?

9         A.   I would check that.

10         Q.   You own the book?

11         A.   I or the library.

12         Q.   And what about restricted access to students

13     or other appropriate group?

14         A.   Yes.

15         Q.   Okay.  So just so we're clear, if I have this

16     right, I have six boxes that you would have checked for

17     sure, the first three and the last three?

18         A.   Okay.

19         Q.   Well, I don't want to --

20         A.   Yeah.  Yeah.

21         Q.   And then a couple in the middle that you would

22     need to do a little investigation for, correct?

23         A.   Right.

24         Q.   Okay.  Let's look at the right hand side.

25     Step back for one second and ask a different question.
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1         A .    O k a y .

2         Q .    G i v e n  t h a t  t h e  f i r s t  t h r e e  f a c t o r s  a l l  w e i g h e d

3     i n  f a v o r  o f  f a i r  u s e ,  w o u l d  y o u  s t i l l  c o m p l e t e  f a c t o r  4 ?

4         A .    Y e s .

5         Q .    Y o u  w o u l d .   H o w  c o m e ?

6         A .    I  t h i n k  i t ' s  o n e  o f  t h e  m o s t  i m p o r t a n t

7     f a c t o r s .

8         Q .    A n d  w h y  i s  t h a t ?

9         A .    I  g u e s s  i t  t i e s  i n  w i t h  m y  - -  I ' m  n o t  s u r e  w h y

10     I  d o ,  b u t  i t  s e e m s  i m p o r t a n t  i n  t e r m s  o f  c o p y r i g h t  a n d

11     o w n e r s h i p  a n d  a f f e c t i n g  t h e  r i g h t s  o f  o w n e r s h i p .   I

12     d o n ' t  k n o w .   I  d o n ' t  h a v e  a  s p e c i f i c  e n o u g h

13     u n d e r s t a n d i n g  o f  c o p y r i g h t .   I  j u s t  i n s t i n c t i v e l y  f e e l

14     t h a t  e f f e c t  o n  m a r k e t  s e e m s  t o  b e  a n  i m p o r t a n t  i s s u e .

15         Q .    I f  y o u  d e t e r m i n e d  t h a t  y o u r  u s e  f o r  w h a t e v e r

16     r e a s o n  w o u l d  h a v e  a  s i g n i f i c a n t  i m p a c t  o n  t h e  m a r k e t ,

17     c a n  y o u  i m a g i n e  a  s i t u a t i o n  w h e r e  y o u  w o u l d  n o t  u s e  t h e

18     w o r k  e v e n  i f  t h e  f i r s t  t h r e e  f a c t o r s  t i l t e d  t o w a r d s  f a i r

19     u s e ?

20         A .    Y e s .

21         Q .    L e t ' s  t a k e  a  l o o k  a t  t h e  s e c o n d  c o l u m n  h e r e .

22     T h e  f i r s t  b o x ,  s i g n i f i c a n t l y  i m p a i r s  m a r k e t  o r  p o t e n t i a l

23     m a r k e t  f o r  c o p y r i g h t e d  w o r k  o r  d e r i v a t i v e .

24              A g a i n ,  u s i n g  o u r  A l l w r i g h t  a n d  B a i l e y  e x a m p l e ,

25     w o u l d  y o u  c h e c k  t h a t  b o x ?
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1         A.   No.

2         Q.   How about the second box, licensing or

3     permission reasonably available?

4         A.   After having done research I might check that

5     because it may be available.

6         Q.   Okay.  So you just don't know sitting here,

7     you'd have to do some work?

8         A.   Right.

9         Q.   How about numerous copies made or distributed?

10         A.   I would say no.

11         Q.   How about repeated or long term use that

12     demonstrably affects the market for the work?

13         A.   I would not check that.

14         Q.   What's your understanding of that factor or

15     when that would be checked?

16         A.   If there were no limit on the access to the

17     work online, if it were just available without any term

18     limits at all.

19         Q.   Do you mean no limits -- if it were just left

20     up you mean?

21         A.   Right.  Right.  Right.  Right.  Right.

22         Q.   Not archived?

23         A.   If it were on a web site and always available.

24         Q.   Now, what about -- so strike that.

25              If you teach the same class every year or two
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1     a n d  r e a c t i v a t e  y o u r  p a g e  a n d  u s e  t h e  s a m e  w o r k  a g a i n ,  i f

2     y o u  d i d  t h a t ,  s a y ,  f o r  e x a m p l e ,  t h i s  f a l l  f o r  t h i s

3     A l l w r i g h t  a n d  B a i l e y  e x a m p l e ,  w o u l d  y o u  c o n s i d e r  t h a t  t o

4     b e  r e p e a t e d ?

5         A .    I t  w o u l d  b e  r e p e a t e d .   I  d o n ' t  k n o w  t h a t  i t

6     w o u l d  a f f e c t  t h e  m a r k e t  f o r  t h e  w o r k .

7         Q .    R e q u i r e d  c l a s s r o o m  r e a d i n g ?

8         A .    Y e s .

9         Q .    U s e r  d o e s  n o t  o w n  l a w f u l l y  a c q u i r e d  o r

10     p u r c h a s e d  c o p y  o f  o r i g i n a l  w o r k ?

11         A .    I  w o u l d n ' t  c h e c k .

12         Q .    U n r e s t r i c t e d  a c c e s s ?

13         A .    I  w o u l d  n o t  c h e c k  t h a t .

14         Q .    S o  o v e r a l l  o n  t h i s  f a c t o r  b y  m y  c o u n t  i t  w o u l d

15     b e  s i x  t o  o n e  p u t t i n g  a s i d e  t h e  c o u p l e  o f  b o x e s  t h a t

16     y o u ' d  n e e d  t o  i n v e s t i g a t e ?

17         A .    Y e s .

18         Q .    S o  t h i s  f a c t o r  w o u l d  w e i g h  i n  f a v o r  o f  f a i r

19     u s e  f o r  y o u ?

20         A .    Y e s .

21         Q .    A n d  s o  o v e r a l l  i f  y o u  w a n t e d  t o  u s e  t h i s  w o r k

22     a g a i n  i n  a  s u b s e q u e n t  s e m e s t e r ,  i s  i t  y o u r  f e e l i n g  t h a t

23     y o u  c o u l d  u s e  i t  b a s e d  o n  t h i s ?

24         A .    I t  s e e m s  t o  b e  t h e  c a s e .   T h a t  d o e s n ' t  m e a n  I

25     w o u l d  u s e  i t  a g a i n .

EXHIBIT 8 - 110



111

1         Q .    A n d  i f  y o u  d i d n ' t ,  t h o u g h ,  i t  w o u l d  b e  f o r

2     p e d a g o g i c a l  r e a s o n s ,  n o t  f o r  f a i r  u s e  r e a s o n s ,  r i g h t ?

3         A .    R i g h t .   A l t h o u g h  t h a t  b e c o m e s  t i e d  t o  f a i r

4     u s e ,  t o o .

5         Q .    H o w  s o ?

6         A .    W e l l ,  i f  I  j u s t  - -  i f  I  d e t e r m i n e d  t h a t

7     b e c a u s e  o f ,  f o r  i n s t a n c e ,  o t h e r  b o o k s  t h a t  I  w a s

8     r e q u i r i n g  s t u d e n t s  t o  p u r c h a s e ,  i f  t h e y  c o v e r e d  t h i s

9     m a t e r i a l  t h e n  t h e r e  w o u l d  b e  n o  n e c e s s i t y  f o r  i t .   S o

10     t h a t  w o u l d n ' t  w o r k  w e l l  w i t h  f a i r  u s e .

11         Q .    I  s e e .   I  j u s t  w a n t  t o  l o o k  a t  o n e  o t h e r

12     e x a m p l e  a n d  s e e  i f  i t  i m p a c t s  y o u r  a n a l y s i s  o r  y o u r  v i e w

13     o f  t h e  c h e c k l i s t .   C a n  y o u  t a k e  o u t  1 1 8 .

14         A .    W h a t  i s  1 1 8 ?

15         Q .    I t ' s  t h e  s y l l a b u s  f r o m  t h e  s p r i n g  o f  2 0 0 7  f r o m

16     A L 8 9 6 1 .

17              A n d  i f  y o u  c o u l d  t u r n  o n  t h a t  t o  t h e  t h i r d

18     p a g e .

19              C a n  w e  g o  o f f  t h e  r e c o r d  f o r  j u s t  o n e  m o m e n t ?

20                  T H E  V I D E O G R A P H E R :   O f f  t h e  r e c o r d  a t

21              1 2 : 0 0 .

22                         ( B r i e f  r e c e s s . )

23                  T H E  V I D E O G R A P H E R :   B a c k  o n  t h e  r e c o r d

24              a t  1 2 : 0 1 : 3 2 .

25     B Y  M R .  L A W S O N :
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1         Q .    A c t u a l l y  w o u l d  y o u  t u r n  t o  w h a t  i s  t h e  B a t e s

2     n u m b e r  i n  l o w e r  r i g h t  h a n d  c o r n e r  2 8 1 2  o f  t h i s  d o c u m e n t .

3         A .    O k a y .

4         Q .    A n d  t a k e  a  l o o k  a t  w e e k s  1 ,  1 4  a n d  1 5 .

5         A .    Y e s .

6         Q .    A n d  y o u  s e e  t h e r e ,  a n d  j u s t  c o r r e c t  m e  i f  I ' m

7     w r o n g ,  t h a t  y o u  a s s i g n e d  o v e r  t h e  c o u r s e  o f  t h o s e  t h r e e

8     w e e k s  c h a p t e r s  2 2 ,  1 1  t o  1 3 ,  2 3  a n d  2 4  o f  S i l v e r m a n ' s  - -

9     o f  w h a t ' s  i d e n t i f i e d  a s  S i l v e r m a n  D o i n g ?

10         A .    Y e s .

11         Q .    A n d  a m  I  c o r r e c t  t h a t  t h a t  b o o k  i s  " D o i n g

12     Q u a l i t a t i v e  R e s e a r c h "  b y  D a v i d  S i l v e r m a n ?

13         A .    Y e s .

14         Q .    S o  l e t ' s  j u s t  - -  w i t h  t h a t  i n  m i n d ,  t h a t

15     e x a m p l e ,  l o o k i n g  a t  t h e  c h e c k l i s t ,  l e t ' s  g o  b a c k  t o

16     f a c t o r  1  a n d  j u s t  t e l l  m e  i f  y o u  w e r e  t o  a p p l y  t h e

17     c h e c k l i s t  t o  t h e s e  s i x  c h a p t e r s  o f  S i l v e r m a n  b e i n g

18     p l a c e d  o n  E R e s e r v e s ,  w o u l d  a n y  o f  t h e  p r e v i o u s  a n a l y s i s

19     y o u ' v e  g i v e n  m e  f o r  f a c t o r  1  c h a n g e  a t  a l l ?

20         A .    I  t h i n k  t h e  e n t i r e  a n a l y s i s  o f  a l l  o f  t h i s

21     w o u l d  c h a n g e .

22         Q .    O k a y .   W e l l ,  l e t ' s  g o  t h r o u g h  i t  t h e n .

23         A .    M y  v i e w  o f  u s i n g  i t  - -

24         Q .    O k a y .   L e t ' s  w a l k  t h r o u g h  i t  t h e n .

25         A .    - -  t h a t  m u c h  o f  t h e  b o o k .
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1         Q.   I'm sorry.

2         A.   I don't think I would use as much as I did.

3         Q.   Let's walk through it and see how it would

4     work.

5              Let's go to factor 1.  Would you check for the

6     six chapters nonprofit educational?

7         A.   Yes.

8         Q.   Teaching?

9         A.   Teaching.  And use is necessary to achieve

10     intended educational purpose.  That's part of what I

11     think I would have to revisit.

12         Q.   And what would be your consideration there?

13         A.   I would look at all of those chapters again

14     more carefully and I might decide -- and this has more

15     to do with amount.  I might decide that I either didn't

16     need all of those chapters or didn't need complete

17     chapters.  But this is hypothetical.

18         Q.   Yeah, understood.

19              So you would -- what you're saying you might

20     potentially cut some chapters?

21         A.   Right.  I'm saying I would analyze them in a

22     way that I didn't when I put them on EReserve --

23         Q.   Okay.

24         A.   -- for 2007.

25         Q.   Okay.  And so for in terms of the weighs in
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1     f a v o r  o f  f a i r  u s e  c o l u m n ,  u s e  i s  n e c e s s a r y  t o  a c h i e v e

2     y o u r  i n t e n d e d  e d u c a t i o n a l  p u r p o s e ,  y o u  c a n ' t  s a y  s i t t i n g

3     h e r e  w h e t h e r  o r  n o t  y o u  w o u l d  c h e c k  t h a t  b o x  b e c a u s e  y o u

4     m i g h t  i n  f a c t  n o t  u s e  a l l  s i x  c h a p t e r s ,  i s  t h a t  r i g h t ?

5         A .    I  w o u l d  p r o b a b l y  g o  t h r o u g h  - -  I  g u e s s  t h i s  i s

6     w h a t  p a r t l y  w h a t  I  n e e d  s o m e  - -  w i l l  n e e d  s o m e  g u i d a n c e

7     o n  i f  a n d  w h e n  I  u s e  t h i s ,  a s s u m i n g  I  u s e  E R e s e r v e s

8     a g a i n ,  i f  w e  s h o u l d  l o o k  a t  c h a p t e r s  i n d i v i d u a l l y  o r  i f

9     y o u ' r e  u s i n g  m o r e  t h a n  o n e  t a k e  t h a t  a s  a  s i n g l e  u n i t .

10         Q .    O k a y .   S i t t i n g  h e r e  n o w  d o  y o u  h a v e  a n

11     u n d e r s t a n d i n g  o f  w h a t  t h e  p r o p e r  a n a l y s i s  i s ,  w h i c h  w a y

12     t o  d o  i t ?

13         A .    I t  s e e m s  t h a t  i t ' s  a s  a  u n i t  b e c a u s e  i t ' s  f r o m

14     t h e  s a m e  w o r k .

15         Q .    O k a y .   A n d  w h a t  a b o u t  i n  t h e  c a s e  o f  - -

16         A .    B u t  i t  a l s o  s e e m s  t h a t  t h i s  e n c o u r a g e s  y o u  t o

17     t h i n k  a b o u t  e a c h  c o m p o n e n t .   S o  y o u  m a y  b e  s h r i n k i n g  t h e

18     u n i t .

19         Q .    S o  j u s t  s o  I ' m  c l e a r .   S o  y o u  w o u l d  t a k e  t h e

20     s i x  c h a p t e r s  t o g e t h e r  a n d  c o m p a r e  t h e m  t o  t h e  e n t i r e

21     b o o k ,  n o t  e a c h  c h a p t e r  i n d i v i d u a l l y ?

22         A .    N o ,  I  m i g h t  d o  t h a t ,  t o o ,  a s  w e l l .   B u t  - -

23         Q .    W o u l d  y o u  f i l l  o u t  a  c h e c k l i s t ,  j u s t  v e r y

24     p r a c t i c a l l y ,  a g a i n  r e c o g n i z i n g  t h a t  j u s t  a s  y o u ' r e

25     s i t t i n g  h e r e  n o w ,  w o u l d  y o u  f i l l  o u t  a  c h e c k l i s t ,  a n

EXHIBIT 8 - 114



115

1     i n d i v i d u a l  c h e c k l i s t  f o r  e a c h  S i l v e r m a n  c h a p t e r  o r  w o u l d

2     y o u  f i l l  o u t  o n e  c h e c k l i s t  f o r  t h e  f i v e  o r  s i x  o r

3     w h a t e v e r ?

4         A .    Y e a h ,  m y  i n i t i a l  u n d e r s t a n d i n g ,  b u t  a g a i n  I

5     h a v e n ' t  u s e d  t h e  c h e c k l i s t  y e t  - -

6         Q .    U n d e r s t o o d .

7         A .    - -  w a s  t h a t  f o r  e v e r y  s i n g l e  i t e m  y o u  p u t  o n

8     E R e s e r v e  w e ' r e  s u p p o s e d  t o  g o  t h r o u g h  t h e  c h e c k l i s t .

9     B u t  t h i n k i n g  a b o u t  i t  n o w ,  i t  w o u l d  m a k e  m o r e  s e n s e  i f

10     t h e r e  a r e  s e v e r a l  i t e m s  f r o m  t h e  s a m e  b o o k  t o  l o o k  a t

11     t h e m  a l l  t o g e t h e r  b e c a u s e  t h e n  e s p e c i a l l y  f o r  s o m e  o f

12     t h e s e  o t h e r  i t e m s ,  i f  y o u ' r e  t h i n k i n g  o f  t h e  e f f e c t  o n

13     t h e  m a r k e t .

14         Q .    A r e  y o u  a w a r e  o f  a n y t h i n g  i n  t h e  p o l i c y  t h a t

15     s u g g e s t s  o n e  w a y  o f  d o i n g  i t  o r  t h e  o t h e r ?

16         A .    T h e  c u r r e n t ,  t h e  n e w  p o l i c y ?

17         Q .    Y e a h .   A r e  y o u  a w a r e  t h a t  i t ' s  a n y w h e r e  i n

18     t h e r e  t h a t  t e l l s  y o u  y o u  s h o u l d  d o  a  l i s t  f o r  e a c h  - -

19         A .    I  h a v e n ' t  r e a d  i t  c a r e f u l l y  e n o u g h .   S o  I ' m

20     u n c l e a r  o n  t h a t .

21         Q .    W h a t  a b o u t  i f  t h e r e ' s  a  s i t u a t i o n  w h e r e  y o u ' v e

22     g o t  a n  e d i t e d  b o o k  w i t h  m u l t i p l e  c h a p t e r s  b y  d i f f e r e n t

23     a u t h o r s ?

24         A .    R i g h t .

25         Q .    H o w  w o u l d  y o u  v i e w  - -  h o w  w o u l d  y o u  d o  i t  i n
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1     that situation, what's your understanding?

2         A.   Yeah, then it becomes complicated and I

3     think -- I think that maybe there needs to be some more

4     specificity in the guidelines in how to use the

5     checklist.  Because I think you do need to think about

6     each chapter and its necessity in terms of meeting

7     intended educational purposes.  But you also need to

8     look at, if you're using multiple chapters you need to

9     look at whether or not that's -- that together composes

10     the heart of the work.

11         Q.   Okay.  Let's just look -- going back to the R6

12     Silverman chapters.  So let's --

13              My understanding then is for the last

14     subfactor it would be hard to say until you determined

15     if you wanted to use all of these chapters or some

16     subset, right?

17         A.   Right.  Right.  Since I wasn't at the time

18     thinking of all of these factors.

19         Q.   Right.  Now, let's look at the other column.

20     Is there any box on the right hand side that you would

21     check?

22         A.   You know, the only one -- the one that I need

23     to -- would need to revisit is the last one.

24         Q.   Right.  And -- correct me if I'm wrong, but

25     what you said before I think was that if you determined
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1     t h a t  y o u r  u s e  e x c e e d e d  w h a t  y o u  - -  w a s  s u i t a b l e  f o r  y o u r

2     p u r p o s e  t h a t  y o u  w o u l d  s c a l e  b a c k  y o u r  u s e ,  r i g h t ?

3         A .    R i g h t ,  r i g h t .

4         Q .    A n d  t h e n  t h a t  b o x  w o u l d n ' t  g e t  c h e c k e d ,  r i g h t ?

5         A .    R i g h t .

6         Q .    W h a t e v e r  n u m b e r  o f  c h a p t e r s  y o u  m i g h t  u s e ,

7     w o u l d n ' t  f a c t o r  1  a s  y o u  a n a l y z e d  h e r e  c o m e  o u t  i n  f a v o r

8     o f  f a i r  u s e  e v e n  i f  y o u  c h e c k e d  - -

9         A .    W h a t e v e r  n u m b e r  o f  c h a p t e r s ?   I ' m  s o r r y .

10         Q .    I t  w a s  a  p o o r l y  p h r a s e d  q u e s t i o n .   I

11     a p o l o g i z e .

12              E v e n  i f  y o u  w e r e  t o  c h e c k  t h e  b o t t o m  r i g h t

13     h a n d  b o x  o n  t h e  w e i g h s  a g a i n s t  f a i r  u s e  c a t e g o r y  - -

14         A .    O h ,  o k a y .

15         Q .    - -  y o u r  o v e r a l l  t a l l y  f o r  f a c t o r  1  w o u l d  s t i l l

16     w e i g h  i n  f a v o r  o f  f a i r  u s e ,  c o r r e c t ?

17         A .    I n  t e r m s  o f  t h e  n u m b e r  o f  b o x e s  c h e c k e d ,  i t

18     w o u l d  s e e m  t o .

19         Q .    I t  w o u l d  b e  e i t h e r  3  t o  z e r o  o r  2  t o  1 ,

20     c o r r e c t ?

21         A .    I  g u e s s  t h e n  t h e  q u e s t i o n  i s  s h o u l d  t h e

22     d e t e r m i n e  - -  s h o u l d  t h e s e  b e  w e i g h t e d  e q u a l l y .

23         Q .    W h a t ' s  y o u r  u n d e r s t a n d i n g  o f  h o w  t h e y ' r e

24     w e i g h t e d ?

25         A .    T h e  c h e c k l i s t  d o e s n ' t  i n d i c a t e  a  d i f f e r e n c e  i n
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1     w e i g h t i n g .

2         Q .    A n d  d o  y o u  h a v e  a n y  r e a s o n  t o  b e l i e v e  t h a t  y o u

3     s h o u l d  w e i g h  t h e m  d i f f e r e n t l y ?

4         A .    W e l l ,  i n  m y  m i n d  s o m e  o f  t h e s e  i t e m s  s e e m

5     w e i g h t i e r  t h a n  o t h e r s .

6         Q .    A n d  w h i c h  o n e s ?

7         A .    F o r  i n s t a n c e ,  i n  t h e  l e f t  h a n d  c o l u m n ,  u s e  i s

8     n e c e s s a r y  t o  a c h i e v e  i n t e n d e d  e d u c a t i o n a l  p u r p o s e  s e e m s

9     e s p e c i a l l y  i m p o r t a n t .

10         Q .    A n d  t h e  s a m e  f o r  u s e  e x c e e d s  t h a t ?

11         A .    Y e s .

12         Q .    S o  i s  i t  t h e  c a s e  t h e n  - -  w o u l d  i t  e v e r  b e  t h e

13     c a s e  t h a t  i f  y o u  f o u n d  t h a t  y o u r  u s e  e x c e e d e d  t h a t  w h i c h

14     i s  n e c e s s a r y  t o  a c h i e v e  y o u r  i n t e n d e d  e d u c a t i o n a l

15     p u r p o s e  t h a t  y o u  m i g h t  s a y  f a c t o r  1  t i l t s  a g a i n s t  f a i r

16     u s e  e v e n  i f  y o u  h a d  t w o  c h e c k s  i n  t h e  l e f t  h a n d  c o l u m n

17     a n d  o n l y  o n e  c h e c k  i n  t h e  r i g h t ?

18         A .    I n  t h a t  c a s e  I  w o u l d  r e t h i n k  w h a t  I  w a s  g o i n g

19     t o  p u t  o n  E R e s e r v e s  s o  t h a t  i t  w o u l d n ' t  e x c e e d .

20         Q .    A l l  r i g h t .   A n d  t h e n  - -

21         A .    A n d  t h a t ' s  w h a t  I  s e e  i s  t h e  v a l u e  o f  t h i s

22     c h e c k l i s t .

23         Q .    A n d  s o  t h e n  f a c t o r  1  w o u l d  f a v o r  f a i r  u s e ?

24         A .    T h e n  i f  I  s c a l e d  b a c k .

25         Q .    L e t ' s  l o o k  a t  f a c t o r  2 .   A g a i n ,  u s i n g  t h e s e
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1     Silverman chapters, would you check published work?

2         A.   Yes.

3         Q.   Fiction or nonfiction work?

4         A.   Yes.

5         Q.   And important to educational objectives?

6         A.   Yes.

7         Q.   And what about on the right hand side?

8         A.   None.

9         Q.   Okay.  So this factor would weigh in favor of

10     fair use?

11         A.   Yes.

12         Q.   Is that regardless of whether you used all six

13     or scaled it back to some lessor number of chapters?

14         A.   If we're looking only at this factor it's fair

15     use.

16         Q.   I'm just asking about this factor, not the

17     overall.

18         A.   Yeah.

19         Q.   On factor 3 small portion of work used, how

20     would you approach that?

21         A.   See, from my old understanding it was small.

22         Q.   Tell me about that.

23         A.   From my new understanding it doesn't seem

24     small.

25         Q.   What was your old understanding?
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1         A .    M y  o l d  u n d e r s t a n d i n g  w a s  2 0  p e r c e n t  i s  o k a y .

2         Q .    A n d  t h o s e  c h a p t e r s  - -

3         A .    I t ' s  a b o u t  2 0  p e r c e n t .

4         Q .    A t  s o m e  p o i n t  y o u  d i d  t h e  m a t h  o n  t h a t ?

5         A .    A t  s o m e  p o i n t  l i b r a r y  r e s e r v e s  d i d  t h e  m a t h .

6         Q .    O k a y .   A n d  n o w  y o u r  n e w  u n d e r s t a n d i n g  i s  t h a t

7     t h e  s i x  c h a p t e r s  w o u l d  n o t  b e  a  s m a l l  p o r t i o n ?

8         A .    W e l l ,  t h i s  i s  w h a t  I  t o o k  f r o m  t h e  w o r k s h o p  I

9     w e n t  t o .   A n d  a c t u a l l y  C y n t h i a  w a s  s a y i n g  s h e  t h o u g h t

10     t h a t  1 0  p e r c e n t  w a s  m o r e  r e a s o n a b l e .

11         Q .    O k a y .

12         A .    A l t h o u g h  s h e  a l s o  s a i d  t h a t  t h a t ' s  - -  t h a t

13     p e r c e n t a g e  i s  n o t  w h a t  s h o u l d  d e t e r m i n e  t h e  d e c i s i o n .

14         Q .    W e l l ,  l e t ' s  - -  l e t  m e  a s k  i t  t h i s  w a y .   I f  y o u

15     d i d  d e t e r m i n e  t h a t  y o u  w a n t e d  t o  u s e  a l l  s i x  c h a p t e r s  o f

16     t h i s  b o o k ,  w o u l d  y o u  s a y  t h a t ' s  a  s m a l l  p o r t i o n ?   W o u l d

17     y o u  c h e c k  t h i s  b o x ?

18         A .    N o w ?

19         Q .    U h - h u h .

20         A .    I  w o u l d n ' t  u s e  a l l  s i x  c h a p t e r s .

21         Q .    O k a y .   I ' m  a s k i n g  a  s l i g h t l y  d i f f e r e n t

22     q u e s t i o n ,  w h i c h  i s  i f  y o u  u s e d  a l l  s i x ?

23         A .    I f  I  u s e d  a l l  s i x  - -

24         Q .    Y e a h .

25         A .    T h a t  s t i l l  s e e m s  r e l a t i v e l y  s m a l l  s o  p r o b a b l y
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1     y e s .   B u t  t h i s  i s  a  s i t u a t i o n  t h a t  I  d o n ' t  t h i n k  I  w o u l d

2     b e  i n .

3         Q .    B e c a u s e  y o u  w o u l d  c u t  b a c k  t h e  n u m b e r  o f

4     c h a p t e r s ?

5         A .    N o w  I  t h i n k  s o .

6         Q .    O k a y .

7         A .    N o w  t h a t  I  h a v e  a  b e t t e r  u n d e r s t a n d i n g  a n d

8     t h e r e  a r e  d i f f e r e n t  g u i d e l i n e s .

9         Q .    O k a y .   B u t  a g a i n ,  r e c o g n i z i n g  t h a t  - -  w e l l ,

10     s t r i k e  t h a t .

11              W h a t  a b o u t  p o r t i o n  u s e d  i s  n o t  c e n t r a l  o r

12     s i g n i f i c a n t  t o  t h e  e n t i r e  w o r k  a s  a  w h o l e ?

13         A .    I  d o n ' t  t h i n k  t h e y  w e r e  c e n t r a l .   I  w o u l d n ' t

14     s a y  t h e y  w e r e  i n s i g n i f i c a n t ,  b u t  I  w o u l d n ' t  c a l l  t h e m

15     c e n t r a l .

16         Q .    S o  w o u l d  y o u  s a y  t h e y ' r e  s i g n i f i c a n t ?

17         A .    W e l l ,  i t  w o u l d  b e  h a r d  t o  s a y  t h a t  t h e r e ' s  a

18     c h a p t e r  t h a t  i s n ' t  s i g n i f i c a n t  i n  t h e  b o o k .   I  m e a n ,  i t

19     w o u l d  b e  h a r d  t o  s a y  t h e r e  a r e  - -  t o  c a l l  c e r t a i n

20     c h a p t e r s  i n s i g n i f i c a n t .

21         Q .    S o  y o u  w o u l d n ' t  c h e c k  t h i s  b o x  t h e n ,  i s  t h a t

22     r i g h t ?

23         A .    W e l l ,  I  w o u l d  s a y  i t ' s  n o t  c e n t r a l .

24         Q .    O k a y .   S o  y o u  w o u l d  c h e c k  i t  b e c a u s e  i t ' s

25     n o t  - -  I  j u s t  w a n t  t o  - -  o k a y .
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1         A .    Y e a h .   B u t  I  d o  f i n d  t h i s  p r o b l e m a t i c ,  t h e

2     c e n t r a l  o r  s i g n i f i c a n t .

3         Q .    O k a y .   A n d  a g a i n  t h e  t h i r d  b o x ,  h o w  w o u l d  y o u

4     a p p r o a c h  t h e  t h i r d  b o x ,  a m o u n t  t a k e n  i s  n a r r o w l y

5     t a i l o r e d  t o  e d u c a t i o n a l  p u r p o s e ?

6         A .    I  a m  a s s u m i n g  t h a t  I  w o u l d  r e v i s i t  t h e  a m o u n t

7     a n d  w h a t  I  w o u l d  e n d  u p  w i t h  w o u l d  b e  n a r r o w l y  t a i l o r e d .

8         Q .    S o  y o u  w o u l d ,  w h a t e v e r  a m o u n t  y o u  e n d e d  u p

9     w i t h  o f  t h e  s i x  c h a p t e r s  - -

10         A .    ( N o d s  h e a d  a f f i r m a t i v e l y . )

11         Q .    L e t ' s  l o o k  a t  f a c t o r  4 .

12              W e l l ,  o n  f a c t o r  3  t h e n  r e c o g n i z i n g  t h a t  w e

13     d o n ' t  k n o w  h o w  m a n y  c h a p t e r s  y o u  w o u l d  e n d  u p  w i t h ,  y o u

14     w o u l d  c u t  i n  s o m e  w a y  t h a t  w o u l d  e n d  u p  w i t h  y o u

15     c h e c k i n g  a l l  t h r e e  o f  t h e s e  b o x e s ?

16         A .    T h a t  w o u l d  b e  t h e  g o a l .

17         Q .    O k a y .   D o  y o u  h a v e  a  v i e w  u n d e r  f a c t o r  4

18     w h e t h e r  u s i n g  a l l  s i x  c h a p t e r s  w o u l d  h a v e  a  s i g n i f i c a n t

19     e f f e c t  o n  t h e  m a r k e t  o r  p o t e n t i a l  m a r k e t  f o r  t h e

20     c o p y r i g h t e d  w o r k ?

21         A .    I  t h i n k  g i v e n  t h e  s i z e  o f  t h e  b o o k  i t  p r o b a b l y

22     w o u l d  n o t .

23         Q .    O k a y .

24         A .    S o  I  w o u l d  s a y  n o  s i g n i f i c a n t  e f f e c t .

25         Q .    A n d  w h a t  a b o u t  a g a i n ,  l e t ' s  a s s u m e  y o u  u s e d
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1     a l l  s i x ,  u s e  s t i m u l a t e s  m a r k e t  f o r  o r i g i n a l  w o r k ?

2         A .    I  t h i n k  s o ,  y e s .

3         Q .    W h a t  a b o u t  n o  s i m i l a r  p r o d u c t  m a r k e t e d  b y  t h e

4     c o p y r i g h t  h o l d e r ?

5         A .    I  k n o w  o f  n o  s i m i l a r  p r o d u c t s ,  s o  I  w o u l d

6     c h e c k  t h a t .

7         Q .    W h a t  a b o u t  n o  l o n g e r  i n  p r i n t ?

8         A .    I t  i s  i n  p r i n t  a s  f a r  a s  I  k n o w .

9         Q .    W h a t  a b o u t  l i c e n s i n g  o r  p e r m i s s i o n

10     u n a v a i l a b l e ?

11         A .    I  w o u l d  h a v e  t o  d o  t h e  r e s e a r c h .

12         Q .    F o r  t h e  r e a s o n s  d i s c u s s e d  b e f o r e ?

13         A .    R i g h t .   I  c o u l d n ' t  s a y  i t ' s  u n a v a i l a b l e

14     w i t h o u t  l o o k i n g  i n t o  i t .

15         Q .    A n d  t h e n  s u p p l e m e n t a l  c l a s s r o o m  r e a d i n g ?

16         A .    I  c o u l d n ' t  c h e c k  t h a t .

17         Q .    O k a y .   O n e  o r  f e w  c o p i e s  m a d e  o r  d i s t r i b u t e d ?

18         A .    I  w o u l d  c h e c k  t h a t .

19         Q .    A n d  u s e r  o w n s  l a w f u l l y  a c q u i r e d  o r  p u r c h a s e d

20     c o p y ?

21         A .    Y e s .

22         Q .    O k a y .   A n d  r e s t r i c t e d  a c c e s s ?

23         A .    Y e s .

24         Q .    A b o u t  w h a t  t h e  r i g h t  h a n d  s i d e ,  a g a i n  a s s u m i n g

25     y o u  u s e d  a l l  s i x ,  w o u l d  y o u  s a y  - -  c h e c k  a n y t h i n g  o n  t h e

EXHIBIT 8 - 123



124

1     right?

2         A.   Well, it could be that licensing or permission

3     is available.

4         Q.   Okay.

5         A.   That would have to be determined.

6         Q.   Uh-huh.

7         A.   Required classroom reading.  I think that's

8     it.

9         Q.   Okay.  So that even if you used all six

10     chapters factor 4 would weigh in favor of fair use?

11         A.   I think --

12         Q.   As you would fill it out sitting here now?

13         A.   Yeah.  Well, this is just hypothetical in a

14     way because you're asking me about something that I

15     would probably not now put on EReserve given my

16     understanding, more complex and fuller understanding of

17     fair use.  So in the context of how I had understood

18     fair use it seemed like it would not affect the market.

19         Q.   But isn't what you just told me even assuming

20     you used all six chapters that factor 4 would come out

21     with six checks on one side?

22         A.   Yeah, I think so.  I think so.  I think so.

23         Q.   Okay.

24         A.   With the addendum that I think now I would not

25     use as much as I used because this checklist would make

EXHIBIT 8 - 124



125

1     me rethink exactly how much is essential in terms of

2     amount.

3         Q.   Understood.  But isn't it the case that even

4     though you might do that that under this checklist as

5     you've analyzed it that it would allow you to use all

6     six chapters and would come out with a conclusion of

7     fair use?

8         A.   That's a good question.  But you know, I can

9     only speak for myself and I know that using this --

10     becoming familiar with this checklist is changing me to

11     rethink how I choose things for EReserve.

12                  MR. LAWSON:  Why don't we take a couple

13              minutes.  That's probably it.

14                  THE VIDEOGRAPHER:  Off the record at

15              12:20:09.

16                         (Brief recess.)

17                  THE VIDEOGRAPHER:  Back on the record

18              at 12:23:05.

19                  MR. LAWSON:  I have no further

20              questions.

21                  MS. GARY:  I have no questions at this

22              time.

23                  MR. LAWSON: Thank you, Professor

24              Belcher.

25                  THE WITNESS: Oh, can I add something?
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1                  M R .  L A W S O N :   I f  y o u ' d  l i k e ,  s u r e .

2                  T H E  W I T N E S S :   O k a y .   I  d i d  t e a c h  t h i s

3              c o u r s e  a g a i n  i n  t h i s  p a s t  f a l l  a n d  I  w a s

4              a b l e  n o t  t o  u s e  E R e s e r v e s  a g a i n  a n d  - -

5     B Y  M R .  L A W S O N :

6         Q .    Y o u ' r e  t a l k i n g  a b o u t  A L 8 9 6 1 ?

7         A .    Y e s .

8         Q .    T a u g h t  i n  t h e  f a l l  o f  2 0 0 8 ?

9         A .    U h - h u h ,  u h - h u h .

10         Q .    A n d  w h e n  y o u  t a u g h t  i t  i n  t h a t  s e m e s t e r  y o u

11     d i d n ' t  u s e  E R e s e r v e s ?

12         A .    R i g h t .

13         Q .    W h y  n o t ?

14         A .    I  f o u n d  t h r e e  b o o k s  t h a t  w e r e  m u c h  m o r e

15     e f f e c t i v e  a t  c o v e r i n g  t h e  m a t e r i a l .   A n d  I  a l s o

16     d i s c o v e r e d  t h a t  t h e  l i b r a r y  h a s  e l e c t r o n i c  j o u r n a l s  t h a t

17     h a d  a r t i c l e s  t h a t  c o v e r e d  a l l  o f  t h e  m a t e r i a l  t h a t  I

18     n e e d e d .   S o  I ' m  - -  w h a t  I  l e a r n e d  w a s  t h a t  t h r o u g h  u s i n g

19     t h e  e l e c t r o n i c  s u b s c r i p t i o n s  t h a t  t h e  l i b r a r y  h a s  I

20     c a n  - -  a n d  b e c a u s e  o f  - -  a n d  k e e p i n g  a b r e a s t  o f  n e w

21     p u b l i c a t i o n s  i t  w i l l  - -  i t  l o o k s  l i k e  i t ' s  b e c o m i n g

22     e a s i e r  t o  f i n d  o t h e r  w a y s  t o  m a k e  t h i n g s  a v a i l a b l e  t o

23     s t u d e n t s .

24         Q .    Y o u  t a u g h t  A L 8 9 0 0  i n  t h e  s p r i n g  2 0 0 8  s e m e s t e r ,

25     c o r r e c t ?   O r  I ' m  s o r r y ,  t h e  s p r i n g  2 0 0 9  s e m e s t e r .
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1         A.   Oh, I'm sorry, I was talking about the

2     qualitative research course.

3         Q.   I understood.  I'm asking you a different

4     question.

5         A.   Yes.

6         Q.   You taught AL8900 this past spring, right?

7         A.   Right.  Right.

8         Q.   And you used EReserves for that?

9         A.   Yes.

10                  MR. LAWSON:  No more questions.

11                  MS. GARY: No questions.

12                  THE VIDEOGRAPHER:  Off the record at

13              12:25:03.

14              (Deposition concluded at 12:25 p.m.)
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1                  E R R A T A      S H E E T

2

3

             I, the undersigned, Diane Belcher, do hereby

4     certify that I have read the foregoing deposition and

    that, to the best of my knowledge, said deposition is

5     true and accurate (with the exception of the following

    corrections listed below).

6

7

8     PAGE / LINE CORRECTION
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    MY COMMISSION EXPIRES:

24

25

EXHIBIT 8 - 128



129

1                  C E R T I F I C A T E

2

3     G E O R G I A:

4     FULTON COUNTY:

5              I hereby certify that the foregoing

6     deposition was taken down, as stated in the

7     caption, and the questions and the answers

8     thereto were reduced to printing under

9     my direction; that the preceding pages

10     represent a true and correct transcript, to

11     the best of my ability, of the evidence given

12     by said witness upon said hearing. And I

13     further certify that I am not of kin or

14     counsel to the parties to the case; am not

15     in the regular employ of counsel for any

16     of said parties; nor am I in anywise

17     interested in the result of said case.

18              This, the 12th day of May, 2009.

19

20

                  ------------------------------

21                   Teresa Bishop, RPR, RMR

                  CCR No. B-307

22                   My commission expires 11-21-11.
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1                              D I S C L O S U R E

2

3     S T A T E  O F  G E O R G I A

4     C O U N T Y  O F  D E K A L B

5
                        D e p o s i t i o n  o f  D i a n e  B e l c h e r

6
       P u r s u a n t  t o  A r t i c l e  1 0 . B  o f  t h e  R u l e s  a n d  R e g u l a t i o n s  o f

7     t h e  B o a r d  o f  c o u r t  R e p o r t i n g  o f  t h e  J u d i c i a l  C o u n c i l  o f

    G e o r g i a ,  I  m a k e  t h e  f o l l o w i n g  d i s c l o s u r e :

8
       I  a m  a  G e o r g i a  C e r t i f i e d  C o u r t  R e p o r t e r .   I  a m  h e r e  a s  a

9     r e p r e s e n t a t i v e  o f  S h u g a r t  &  B i s h o p .

10        I  a m  n o t  d i s q u a l i f i e d  f o r  a  r e l a t i o n s h i p  o f  i n t e r e s t

    u n d e r  t h e  p r o v i s i o n s  o f  O . C . G . A .  9 - 1 1 - 2 8 .

11
       S h u g a r t  &  B i s h o p  w a s  c o n t a c t e d  b y  t h e  o f f i c e s  o f  W e i l

12     G o t s h a l  &  M a n g e s  t o  p r o v i d e  c o u r t  r e p o r t i n g  s e r v i c e s  f o r

    t h i s  d e p o s i t i o n .

13
       S h u g a r t  &  B i s h o p  w i l l  n o t  b e  t a k i n g  t h i s  d e p o s i t i o n

14     u n d e r  a n y  c o n t r a c t  t h a t  i s  p r o h i b i t e d  b y  O . C . G . A .  1 5 - 1 4 - 3 7

    ( a )  a n d  ( b ) .

15
       S h u g a r t  &  B i s h o p  h a s  n o  e x c l u s i v e  c o n t r a c t  t o  p r o v i d e

16     r e p o r t i n g  s e r v i c e s  w i t h  a n y  p a r t y  t o  t h e  c a s e ,  a n y  c o u n s e l

    i n  t h e  c a s e ,  o r  a n y  r e p o r t e r  o r  r e p o r t i n g  a g e n c y  f r o m  w h o m

17     a  r e f e r r a l  m i g h t  h a v e  b e e n  m a d e  t o  c o v e r  t h i s  d e p o s i t i o n .

18        S h u g a r t  &  B i s h o p  w i l l  c h a r g e  i t s  u s u a l  a n d  c u s t o m a r y

    r a t e s  t o  a l l  p a r t i e s  i n  t h e  c a s e ,  a n d  a  f i n a n c i a l  d i s c o u n t

19     w i l l  n o t  b e  g i v e n  t o  a n y  p a r t y  t o  t h i s  l i t i g a t i o n .

20

21
                            T e r e s a  B i s h o p

22                             R P R ,  R M R ,  C C R  B - 3 0 7
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24

25
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