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NOW COME Defendants Mark P. Beckar his official capacity as Georgia
State University Presidengt al (collectively, “Defendats”), and submit this
Memorandum in Support oDefendants’ Motion for Summary Judgment. In
support of their Motion, Defendantsspeectfully show the Court as follows:

l. INTRODUCTION

This is an action for copyriglmfringement undel7 U.S.C. 88 10&t seq,.
in which Cambridge University Press (“Camadlge”), Oxford Uniersity Press, Inc.
(“Oxford”), and SAGE Publidions, Inc. (“SAGE”) (colleavely, “Plaintiffs”) seek a
declaration of copyright infringement, npganent injunctive relfe and attorneys’
fees and costs from and agsti Defendants. Plaintiffs are publishers that sell or
license various works to college lilies, university libraries, and students
throughout the United Sted. Defendants are university administrators that
provide oversight to professors, librariaasd others at Georgia State University
(“GSU"), a university member of the Boaofl Regents of the University System of
Georgia (“University System”), that provisileducational services to students.

Pursuant thereto, students are providedtebnic access to course materials.
First, the GSU library facilitates GSU gessors in making excerpts of reading
materials available to students via GSWlectronic reserve system (“ERes”).

Only students who are given a specifispaord can access the excerpts on ERes.



Second, GSU facilitates professors inking course information available via a
course management system knowrubsearn (also known as Blackboard/WebCT
Vista) (“uLearn”), courseweb pages and faculty weatages. Such electronic
course management tools may provide $§ylleeading materials, and other course-
related information. Only studentgho are given a specific password and are
registered for an affected course e&gess course information on uLearn.

Plaintiffs allege in their Complaint that Defendants or individuals in their
employ or control are infringing Plainfsf copyrights by providing students access
to certain copyrighted materials, pursudn the University System’s former
guidelines on copyright andifause, through ERes, uLearand course and faculty
web pages. In all of the foregoing, Bedants believe and understand that the
University System’s current policy on comt and fair use is followed. That
policy is grounded upon the statutory doatriof fair use as set forth in the
Copyright Act, 17 U.S.C. 88 104t seq.or permission granted by the copyright
holder.

l. FACTUAL BACKGROUND

In their First Amended Complaintldd on December 15, 2008, Plaintiffs
accused nineteen individuals (in theiffi@al capacities as administrators and

policy-makers for GSU and the Unie#ly System) of direct copyright

ATL_IMANAGE-6736273.4



infringement (First Claim)contributory copyright ifringement (Second Claim),
and vicarious copyright infringement Kifd Claim) based on the posting of
excerpts from copyrighted works by elertic means on the ERes and ulLearn
systems. SeeAmended Complaint, D.E. 39, |1 13-16D; 47-62. The nineteen
individuals are: Mark P. Becker; RisalfdaNancy Seamans;L].Albert; Kenneth
R. Bernard, Jr.; James A. Bishop; FredetickCooper; Larry REllis; Robert F.
Hatcher; Felton Jenkins; W. Mansfieldndéngs, Jr.; James R. Jolly; Donald M.
Leebern, Jr.; Larry Walker; Williams Ne®m Jr.; Doreen Stiles Poitevint; Willis
J. Potts, Jr.; Wanda Yanc&®odwell; Kessel Stelling, Jr.; Benjamin J. Tarbutton,
[Il; Richard L. Tucker; and Allan Vigil.ld. Defendants arrot actively involved in
the daily operation o6GSU’s electronic reserves andutse management systems.
Their administrative positiordo not involve facilitating aces to course materials or
monitoring faculty requestsr providing such access.

The copyrights the Defendants are amml of infringing are described in
Exhibit 1 to the Complaint and in Peiffs’ Response to Interrogatory No. 2:

Interrogatory No. 2

Identify each of Plaintiffs’ copyrights that you allege GSU has
infringed, including, but not limitedo, indicating each certificate of
registration by registration number for each such copyright.

Response to Interrogatory No. 2

ATL_IMANAGE-6736273.4



... Subject to and without waliving igaobjections, Plaintiffs refer
Defendants to Exhibit 1 to the@omplaint of April 15, 2008, which
provides the requested informatiorr those infringements Plaintiffs

have complained of to date, andth@ir response to Interrogatory No.

1. Plaintiffs reserve the right tamend their complaint, and their

response to this interrogatory, the discovery process reveals

additional works owned or controfleby Plaintiffs that have been
distributed to students at GSU without authorization.
SeeStatement of Facts (“SOF”) at Ex. D, ldb. 2. W.ith respect to Exhibit 1,
because some entries exaggerate the anwumiaterial that was actually posted
electronically, Defendants have summadizbe entirety of the works from which
copying is alleged and the accurataount of material posted Exhibit A.

On February 17, 2009, the UniveysSystem adopted a new copyright
policy (“New Copyright Policy”) as an update to the former guidelines referenced
in Plaintiffs’ Complaint. SeeD.E. 58 at 6; SOF 177. Although Defendants
suggested postponing the litigation to alldve parties to evaluate the impact of
the New Copyright Policy, Plaintiffs refuse&eeD.E. 58 at Ex. C. On June 19,
2009, the Court issued a Protective Ordeaanordance with Eleventh Amendment
principles of sovereign immunity limitg discovery to “ongoing and continuous
activity” under the New Copyright Policynd prohibiting further inquiry into past
practices under the former guidelingseeD.E. 111 at 5-6. In particular, evidence

related to practices in existence befthre adoption of the New Copyright Policy in

February 17, 2009, is onlgermitted to show: (1) éhcircumstances surrounding

4
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the adoption of the New Copyright Poljcf2) the membershipf the committee
that adopted the New Copyright Polic{3) the resources consulted by the
committee in adopting the New Copyrightliep, and (4) the dferences between
the New Copyright Policy anthe previous guidelinesld. Three semesters of
course offerings, with required and supplemental reading assignments, have
occurred since the adoption of the We&opyright Policy: Summer 2009, Fall
2009, and Spring 2010.

Following the University System’sdaption of the New Copyright Policy,
the amount of Plaintiffs’ copyrighted reaial used by professors at GSU was
reduced dramatically.

A. SAGE Publications

Plaintiff SAGE Publication (“SAGE”gccuses Defendants in the Complaint
of unlawfully copying from two collect® works and two individual works:

(1) Handbook of Qualitative Resear@nd. ed. (2000) (157 pgs. or
14.7%) éeeEx. A at ##1-6 and SOF 1, 5, 9, 13, 17, 21-22)
(“SAGE 17);

(2) The SAGE Handbook of Qualitative Resear8hd. ed. (2005)
(152 pgs. or 13.5%)k€e Ex. A at ##7-14 and SOF 26-27, 31-32,
36-37, 41-42, 46-47, 51-54, 58-59, 63) (“SAGE 27);

(3) Dluhy, Changing the System: Political Advocacy for
Disadvantaged Groupd981) (28 pgs. or 23.9%¥%de Ex. A at
#15 and SOF 67-68, 72-7@BAGE 3”); and

(4) van Zoonen, Feminist Media Studigi994) (55 pgs. or 35.5%)
(see Ex. A at #16 and SOF 781, 85) (“SAGE 4").

5
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With respect to SAGE 1, SAGE adsahat Professor Belcher’s Spring 2007
“Qualitative Research” coursmaterials included copied Chapters 6, 16, 17, 19,
24, and 25. See Ex. A at ##1-6; SOF 1, 5, 9, 13, 17, 21. It also alleges that
Chapter 25 was copied for ProfessordBel’s Fall 2007 “Qualitative Methods in
Sociology.” See Ex. A at #6; SOF 22.

With respect to SAGE 2, SAGEIedes that Professor Kaufman copied
Chapters 5, 12, 14, 17, 22, 25, 36, &8dfor various coursesffered in Fall 2007
and Spring 2008.See Ex. A at ##7-14; SOF 26-27, 31-32, 36-37, 41-42, 46-47,
51-54, 58-59, 63.

With respect to SAGE 3, SAGHIeges that Professor Emshoff copied
Chapter 2 for use in the Fall 2006 and Fall 2007 “Introduction to Community
Psychology” courseSee Ex. A at #15; SOF 67-68, 72-73.

With respect to SAGE 4, SAGE ailles that Chapters 2, 3, and 4 were
purportedly copied for use in “Women and MediéSee Ex. A at #16; SOF 77,
81, 85. The professor who taught th@aise and the semester during which the
materials were allegedly copiéave never been specified.

With reference to these works, thedisputed evidence shows the following

after adoption of the New Copyright Policy.

ATL_IMANAGE-6736273.4



1. Summer 2009 Semester

In the Summer 2009 Semester, no makevas used from SAGE 1, SAGE
3, and SAGE 4. SeeSOF 2, 6, 10, 14, 18, 23, 684, 78, 82, 86. Access was
provided to twenty-six pages of SAGE as part of Professor Kaufman’s
“Qualitative Research in Education {EPRS8510) class—about 1%ee SOF
64.

2. Fall 2009 Semester

In the Fall 2009 Semester, no matewak used from SAGE 1, SAGE 3, and
SAGE 4. SeeSOF3, 7, 11, 15, 19, 24, 70, 75, B8, 87. While access to material
from SAGE 2 was provided, theeausvas reduced by two chapterSee SOF 29,
34, 39, 44, 49, 56, 61, 65.

With respect to SAGE 2, Chaptersdad 25 were not included in Professor
Kaufman’s course reading materialSee SOF34, 56. The reading materials did
include Chapters 5 (pgs. 109-138), py<. 357-73), 17 (pgs. 443-65), 22 (pgs.
547-57), 36 (pgs. 915-323nd 38 (pgs. 959-78), for atéd of 88 pages from the

1126 pages of SAGE 2 (7.8%$ee SOF 29, 39, 44, 49, 61, 65.

! Defendants acknowledge that in Siemmer 2009 Semester, Professor Esposito’s
“Anthropology of Education” (EPS8280) included thirty-pages from SAGE 1, or
about 1%.SeeSOF, Ex. A, at 316. SAGE hasver asserted Hassor Esposito’s
use violated its copyright.

ATL_IMANAGE-6736273.4



3. Spring 2010 Semester

In the Spring 2010 Semester, no matienas used from SAGE 1 and SAGE
3. SeeSOF 4, 8, 12, 16, 20, 25. Whisecess to material from SAGE 2 was
provided by Professor Kaufman, the wgs significantly and further reduced—nby
four chapters.See SOF 30, 35, 40, 45, 50, 57, 62, 6bikewise, SAGE 4 was
reduced by one chapteeeSOF 80, 84, 88.

With respect to SAGE 2, Chaptdr, 25, 36, and 38 were not included in
Professor Kaufman'’s courseading materialsSeeSOF 35, 57, 62, 66The
course did include Chapters 5, 14, 17, and22eSOF 30, 40, 45, 50.

With respect to SAGE 4, Chaptemés not used; only Chapters 2 (pgs. 11-
28) and 3 (pgs. 29-42) were include&ee SOF 80, 84, 88.

B. Cambridge University Press

Plaintiff Cambridge University Pss (“Cambridge”) accuses Defendants of
unlawfully copying from three collectiweorks and four individual works:

(1) Democracy Without Competition frapan: Opposition Failure in a
One-Party Dominant Stat@006) (33 pgs. or 14.2%3deEx. A at
#17; SOF 89-90) (“Cambridge 17);

(2) The Cambridge Companion to the Org@®98) (32 pgs. or
10.0%) 6ee Ex. Aat ##18-19; SOF 94, 98) (“Cambridge 2",

(3) The Cambridge Companion to the Org@®97) (37 pgs. or
11.0%) 6ee Ex. A at ##20-21; SOF 10206) (“Cambridge 3");
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(4)

(5)

(6)

(7)

Materials Developmérin Language Teachin@l998) (30 pgs. or

17.6%) 6ee Ex. A at ##22-24; SOF 110, 114, 118) (“Cambridge
4");
Skocpol, States and Socialv@iitions: A Compaative Analysis

of France, Russia and Chi(lB979) (106 pgs. or 30.3%3de EX.
A at #25; SOF 122, 126) (“Cambridge 5”);

Allwright & Bailey, Faus on the Language Classro¢t991) (36
pgs. or 16.1%)d9ee Ex. A at #26; SOF 130, 134) (“Cambridge

6"); and

Cox & McCubbins,_Leqgislative Leviatha(il993) (96 pgs. or
29.3%) 6ee Ex. A at #27; SOF 138, 14246) (“Cambridge 77).

With respect to Cambridge 1, Caruge alleges that Professor Reimann’s

Fall 2006 “The Political Emnomy of Japan” and Fal007 “Political Economy of

East Asia” course reading materiaisluded 33 pages of Chapter 3ee Ex. A at

#17; SOF 89-90.

With respect to Cambridge 2, Candge alleges Profsor Orr copied

Chapters 14 and 15 for “Baroqgiusic” offered in Fall 2006.See Ex. A at ##18-

19; SOF 94, 98.

With respect to Cambridge 3, Candye alleges Profess@nr also included

Chapters 10-11 for use in Fall 2006 “Baroque Musisée Ex. A at ##20-21; SOF

102, 106.

ATL_IMANAGE-6736273.4



With respect to Cambridge 4, Cambridgkeges sixty pages were copied for
use in Professor Bunting’'s “Material Bign, Development, and Publication”
course in Fall 2007See Ex. A at ##22-24; SOF 110, 114, 118.

With respect to Cambridge 5, Candge alleges Chapters 1 and 2 were
copied for use in “Comparatieolitical Analysis” in Fall 2007 See Ex. A at #25;
SOF 122, 126. The professor who taugktdburse has never been specified.

With respect to Cambridge 6, Cambridgjkeges that four different sections
of Fall 2007 “Applied Linguitcs Practicum” included 3pages of Chapters 9 and
10. SeeEx. A at #26; SOF 130, 134.

With respect to Cambridge 7, Candge alleges Professor Lazurus copied
three chapters for use in Sprig08 “American Legislative ProcessS3ee Ex. A
at #27; SOF 138, 142, 146.

1. Summer 2009 Semester

In the Summer 2009 Semester, no material was used from Cambridge 1,
Cambridge 2, Cambridge 3, Cambridde Cambridge 5,Cambridge 6, and
Cambridge 7.SeeSOF 91, 95, 99, 103, 107, 11115, 119, 123, 127, 131, 135,

139, 143, 147.

10

ATL_IMANAGE-6736273.4



2. Fall 2009 Semester

In the Fall 2009 Semester, no material was used from Cambridge 1,
Cambridge 2, Cambridge 3, Cambridge Cambridge 5,Cambridge 6, and
Cambridge 7.S5eeSOF 92, 96, 100, 104, 108, 1126, 120, 124, 128, 132, 136,
140, 144, 148.

3. Spring 2010 Semester

In the Spring 2010 Semester, no mialewas used from Cambridge 1,
Cambridge 2, Cambridge 3, Cambridde Cambridge 5,Cambridge 6, and
Cambridge 7.SeeSOF 93, 97, 101, 105, 109, 113,7, 121, 125, 129, 133, 137,
141, 145, 149.

C. Oxford University Press

Plaintiff Oxford University Pres (“Oxford”) accuses Defendants of
unlawfully copying from four individual works:

(1) White Supremacy: A Commive Study in American & South
African History (1981) (51 pgs. or 15%¥}éeEx. A at #28; SOF
150) (“Oxford 17);

(2) Science of Coercion: Communication Research & Psychological
Warfare 1945-19601994) (28 pgs. or 14.5%%de Ex. A at #29;
SOF 154, 158) (“Oxford 27);

(3) The Slave Community: Plantation Life in the Antebellum South
(1979) (78 pgs. or 20.4%3€e Ex. A at #30; SOF 162-64, 168-69)
(“Oxford 3”); and

(4) Awakening Children’s Mind$2001) (39 pgs. or 13.2%3%de EXx.
A at #31; SOF 173) (“Oxford 4).
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With respect to Oxford 1, Oxford alleges that Professor Blumi's Spring 2007
“Survey of World History Since 1500” reid) course materials included Chapter
1. SeeEx. Aat #28; SOF 150.

With respect to Oxford 2, Oxfordlleges that Professdarsey copied
Chapters 1 and 2 for “Theories Btblic” offered in Fall 2006 See Ex. A at #29;
SOF 154, 158.

With respect to Oxford 3, Oxfordlleges that Professor Dixon copied
Chapter 4 for use in classes of@ in Fall 2007 ash Spring 2008.See Ex. A at
#30; SOF 162-64, 168-69. Adionally, Oxford allegesChapter 7 was copied for
a course in Spring 200&ee Ex. A at #30; SOF 162-64, 168-69

With respect to Oxford 4, Oxfordleges that Chapter 6 was copied for use
in three different sections of Fall 2007 “The Psychology of Young Childr&eé
Ex. Aat #31; SOF 173. (Thegfessors(s) who taught tkeurses have never been
specified.)

Once again, a review following adamti of the New Copyright Policy is

instructive.
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1. Summer 2009 Semester

In the Summer 2009 Semester, no material was used from Oxford 1, Oxford
2, and Oxford 3.SeeSOF 151, 155, 159, 16%70. A small peeentage of Oxford
4 was usedSeeSOF 174.

With respect to Oxford 4, 20 pagesChapter 6 were included in Professor
Kruger’s “Learning and # Learner” courseSee id Oxford 4 has a total of 296
pages (6.76%)SeeEX. A at #31.

2. Fall 2009 Semester

In the Fall 2009 Semester, no materiabwaed from Oxford 1, Oxford 2, or
Oxford 4. SeeSOF 152, 156, 160, 175. The udgeOxford 3 was decreased from
two chapters to oneSeeSOF 166, 171.

With respect to Oxford 3, Chapter 4 was not us&ke SOF 166, 171.
Chapter 7 was included in Professox@n’s African-American Family course.
See SOF 166, 171.

3. Spring 2010 Semester

In the Spring 2009 Semester, no matasias used from Oxford 1, Oxford 2,
or Oxford 4. SeeSOF 153, 157, 161, 176. The use of Oxford 3 was decreased

from two chapters to one&seeSOF 167, 172.
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With respect to Oxford 3, Chapter 4 was not us&ke SOF 167, 172.
Chapter 7 was included in Professoix@n’s African-American Family course.
SeeSOF 167, 172.

Il LEGAL STANDARD

Summary judgment is appropriate if there are no genuine issues of material
fact and the moving party is entitléal judgment as a matter of lauZelotex Corp.
v. Catretf 477 U.S. 317, 322 (1986). A genuinsus of material fact is presented
only when there is “evidence on whithe jury could reasonably find for the
[nonmoving party].” Anderson v. Liberty Lobby, Inc477 U.S. 242, 252 (1986).
Rule 56(c) of the Federal Rules ofCiProcedure does not allow the non-moving
party to rely solely on the pleadings mere arguments of counsel. Rather, Rule
56(c) “requires the nonmoving party to geyond the pleadings” in order to prove
“specific facts showing that there a genuine issue for trial.Celotex 477 U.S. at
324. The nonmoving party must produce evidence that shows a genuine issue of
material fact—and “do more than simpdnow that there is some metaphysical
doubt as to the material factsMatsushita Elec. Indus. Co. v. Zenith Radio Corp.
475 U.S. 574, 586 (1986). If the recorteén as a whole could not lead a rational
trier of fact to find for the nonmoving psgrtthere is no genuine issue of material

fact. Id.
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.  ARGUMENT

This Court should grant summarydgment in favorof Defendants on
Plaintiffs’ claim of direct infringement, contributory infringement, and vicarious
infringement because, as discussed belows, undisputed that these Defendants
have not violated any of Plaintiffs’ exdive rights under the Copyright Act.
Courts have been willing to grant sunmngudgment in copyright infringement
cases when it is clear that the moving pastentitled to judgmet as a matter of
law. Beal v. Paramount Pictures Cor20 F.3d 454, 459 (th Cir. 1994) (citing
cases).

A. Sovereign Immunity Dictates That Only Acts Under The New
Copyright Policy Are Relevant

A suit against state officials in d@hr official capacity may only seek
prospective equitable relief to emhgoing and continuousiolations of federal
law. Summit Med. Assocs., P.C. v. Pryd80 F.3d 1326, 1336 (11th Cir. 1999).
Defendants are arms of the State of Geor§eeO.C.G.A. § 20-3-36Nat’l Ass’n
of Bds. of Pharmacy v. Bd. Begents of the Univ. Sys. of .GHo. 3:07-CV-084,
2008 WL 1805439, at * 3 (M.D. G&pr. 18, 2008). Since Defendants are sued in
their official capacities, they are tdfed to full sovereign immunity under the

Eleventh Amendment.
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Under the doctrine of sovereign imniiyn Plaintiffs are only entitled to
prospective injunctive hef as to the “ongoing radl continuous conduct” of
Defendants.See Ex parte Young09 U.S. 123 (1908). Accordingly, at issue here
iIs whether the “ongoingna continuous” conduct by Bendants under the New
Copyright Policy constitute$systematic infringement” and a violation of federal
law. “In other words, a plaintifimay not use the doctrine to adjudicate the
legality of past conduct.” Summit Med. Assocs., P.@80 F.3d at 1337 (emphasis
added). Any award of declaratory relised on past condugtould be a partial
‘end-run’ around” the Eleventh Amendmesitice it would have the same effect as
an award of money damageSee Green v. Mansqu74 U.S. 64, 73 (1985).

For that reason, only claims regargliDefendants’ ongoing and continuous
conduct under the New Copyright Policy appropriate for relief. Plaintiffs’
claims regarding the legality of ptémes and procedures under the former
guidelines, which have been supersedad no longer instruct the practices and
procedures used by Defendants, are m@&ee, e.g., Students for a Conservative
Am. v. Greenwoqd378 F.3d 1129, 1130-31 (9thrCR004) (affirming district
court decision that defendiéss changes to challenged university election code
mooted claims for declamty and injunctive relief);Comm. for the First

Amendment v. Campbel®62 F.2d 1517, 1525-26 (X0Cir. 1992) (upholding

16

ATL_IMANAGE-6736273.4



district court’s determination that plaiffis claims for injunctive relief based on
University’s old policy wee rendered moot when théniversity adopted a new
policy concerning prior restrainhd content-based discriminatiorjlarcavage v.
W. Chester Uniy.No. 06-CV-910, 2007 WL 78943@¢ *3-5 (E.D. Pa. Mar. 15,
2007) (concluding that, because a univelsityew policy on expressive activities
on campus was more permissive thamgioal policy, plaintiff's claims for
equitable relief based onelold policy were moot).

B. The Allegedly Infringed Works

The Federal Rules of Civil Procedure “strongly favor full discovery
whenever possible.’Farnsworth v. Procter & Gamble Co758 F.2d 1545, 1547
(11th Cir. 1985). Rule 26)J@) requires a party to timesupplement its discovery
responses “if the party learns that some material respect the information
disclosed is incomplete or incorrectgresuming that the information has not
otherwise been made known to the partiesd. R. Civ. P. 26(e)(1). The purpose
of this requirement is tprevent trial by ambushSee United States v. Procter &
Gamble Cq 356 U.S. 677, 682 (1958) (cititdickman v. Taylgr329 U.S. 495,
501 (1947)) (holding that éhFederal Rules were intertbléo “make a trial less a
game of blind man’s bluff and more a faontest with the basic issues and facts

disclosed to the fullest practicable extent.”).
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Courts recognize that “[ijn every tlighere comes a timashen discovery
must be closed for the issues to be resolved through summary judgment and/or
trial.” See Stambler v. RSA Sec.,. 12 F.R.D. 470, 4723 Del. 2003). “If a
party is allowed to withhold the supplemation of its discovery responses until
after fact discovery is closed, the purposf the Rule is effectively frustrated
because the opposing party is denieddpportunity to condct discovery on the
supplemented responses.Heidelberg Harris, Inc. v. Mitsubishi Heavy Indus.,
LTD., No. 95C0673, 1996 WL 680243 at & U.S.P.Q.2d 1369 (N.D. Ill. Nov.
21, 1996).

As such, district courts are aff@d broad discretion and authority in
controlling and managing pretrial discovenatters to ensure that cases move to a
reasonable, timely, andrderly conclusion. Perez v. Miami-Dade County97
F.3d 1255, 1263 (11th Cir. 200Bhipps v. Blakeney8 F.3d 788, 790 (11th Cir.
1993). Under the Federal Raldghe overall purpose ofsdiovery is to require the
disclosure of all relevanhformation so that the ultiate resolution of disputed
iIssues may be based on a full and adeutmderstanding of the true facts, and
therefore embody a fair and just resuffee United States v. Proctor & Gamble

Co, 356 U.S. 677, 682 (19583ee also Oppenheimer Fund. Inc. v. Sandés3
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U.S. 340, 351 (1978) (discovery “is dgised to help define and clarify the
Issues”).
Rule 37(c)(1) of the Federal Rs of Civil Procedure states:
If a partyfails to provide informatioror identify a witness as
required byRule 26(a) or (e)the party isnot allowed to use
that informationor witness to supply evideno& a motionat a
hearing, or at a trialunless the failure wassubstantially
justified or is harmless
FED. R. Civ. P. 37(c)(1) (emphasis added). Tiaden of establishing substantial
justification or harmlessness is onetlparty who failed tomake the required
disclosure. See Prieto v. MalgoB61 F.3d 1313, 131@.1th Cir. 2004); 7 AMES
WM. MOORE ET AL, MOORE S FEDERAL PRACTICE f 37.60 (3d ed. 1997 & Supp.
2008) (citingNguyen v. IBP, In¢162 F.R.D. 675, 67680 (D. Kan. 1995).

“The purpose of this sanction is fwovide parties with an incentive to
timely disclose all material evidence in sugpaf their positions that they intend to
use at any point during the course o ffiigation, thus attacking the temptation
some parties might feel to try to gairtatical advantage at trial by exposing for
the first time at that st&gevidence that is favorable to their position.” @M&E S,
at 1 37.60 (citing ED. R. Civ. P.37(c) advisory committee’s note (1993&e also

Port Terminal & Warehousing Co. v. John S. James 695 F.2d 1328, 1335

(11th Cir. 1983) (“firm deadlines for discayeare more than helpful to the Court
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in promoting the just and efficient adminigtosa of justice, they are essential”). In
fact, courts in the Eleventh Circuit hanegularly excluded from trials and hearings
evidence not disclosed during discoveryené the party who failed to disclose
cannot satisfy its burden of proving sulbdgtal justification orharmless errorSee,
e.g., United States v. Koziy28 F.2d 1314, 1321 (I1tCir. 1984) (affirming
exclusion of two witnesses for failure thsclose on witness list, despite having
previously deposed themKing v. Kennesaw State UnivNo. 1:05-CV-3169-
TWT, 2007 WL 2713252, at *9 (N.D. Ga. Sep8, 2007) (finding that plaintiff's
failure to disclose certain witnesseadaother evidence in initial disclosures,
responses to document requests, atetnngatories warranted exclusiofR)jsher v.
Ciba Specialty Chems. Caor@238 F.R.D. 273, 283 (S.D. Ala. 2006) (excluding
sampling data at certification phase becalse production violated spirit of
discovery obligations, needigly ushered confusion into class certification hearing,
and prejudiced company).

Plaintiffs have never specifiehy acts of infringement by DefendardRer
adoption of the New Copyright Policy.See Ex. A (providing summary of
Plaintiffs’ allegations against Defendantwhich only span Fall 2006 to Spring
2008). Defendants requested an iderdiion of works for which copying is

alleged. Plaintiffs havenly described the 31 worlencompassed in Exhibit A.
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Following adoption of the New CopyrigRtolicy, only those described works are
at issue. A brief review of those vks under the New Copght Policy is in
order.

1. Infringement of SAGE Copyrights

SAGE alleges that three named pssors (Professors Belcher, Kaufman,
and Emshoff) and one unnamed professopied portions of four of its
copyrighted works (SAGE 1, SAGE 2AG6E 3, and SAGE 4) at various times
during Fall 2006 uritSpring 2008. SeeEx. A at ##1-16. As shown, SAGE 1 and
SAGE 3 are no longer used; only SAGE 2 and SAGE 4 have been used since the
adoption of the New Copyright PolicyseeSOF 1-88.

Notably, the amount of material used from SAGE 2 and SAGE 4 has also
been reduced since the New Copyrightidowas implemented. For instance,
before the adoption of the New Comyt Policy, Professor Kaufman provided
access to eight chapters of SAGE QeeEx. A at ##7-14; SOF 26-27, 31-32, 36-
37, 41-42, 46-47, 51-54, 58-59, 63. Afedoption, Professor Kaufman provided
access to only five chapters in Fall 2009@&@ters 14, 17, 22, 3énd 38) and four
chapters in Spring 2010 (Chap 5, 14, 17, and 225eeSOF 29, 34, 39, 44, 49,

56, 61, 65; SOF 30, 35, 40, 45, 50, 57, 62, 86nilarly, beforehe adoption of the

New Copyright Policy, three chtgrs of SAGE 4 were usedSeeEx. A at #16;
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SOF 77, 81, 85. In Spring 2010, assewas provided to only two chapters
(Chapters 3 and 4)SeeSOF 80, 84, 88.

() SAGE1

As alleged by Plaintiffs, ProfessBelcher provided access to 157 pages of
SAGE 1's 1065 pages fdrer course “Qualitative Rearch” in Spring 2007see
Ex. A at ##1-6, and 30 pages of SAGH Inaterials for heFall 2007 “Qualitative
Methods in Sociology.” See id.at #6; SOF 1, 5, 9, 137, 21-22. Professor
Belcher, however, did not include any padem SAGE 1 in either course taught
in Summer 2009, Fall 2009y Spring 2010.SeeSOF 2-4, 6-8, 10-12, 14-16, 18-
20, 23-25. Defendants are thus entitledjudgment as a matter of law of no
ongoing and continuous copying of SAGE 1.

(i) SAGE 2
Professor Kaufman alledly copied eight chapters—5, 12, 14, 17, 22, 25,

36, and 38—for various courses a@#d in Fall 2007 and Spring 200&eeEx. A

at ##7-14; SOF 26-27, 31-326-37, 41-42, 46-47, 51-588-59, 63. In Summer
2009, twenty-five pages of a previoudteh of SAGE 2 were used by Professor
Kaufman. SeeSOF 64. In Fall 2009, only six dhe eight chapters were used:
Chapters 5, 14, 17, 22, 36, and 38, whaanounted to 88 pagef the 1126 page

book. SeeSOF 29, 39, 44, 49, 61, 65. ThenSpring 2010, Professor Kaufman
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again narrowed the works copied, and inctudaly four: Chapters 5, 14, 17, and
22, totaling 81 pagesSeeSOF 30, 40, 45, 50.
(i) SAGE 3

SAGE claims that Professor Emshoftipied Chapter 2 for use in the Fall
2006 and Fall 2007 “Intetuction to Community Psychology” coursBeeEx. A at
#15; SOF 67-68, 72-73. Professor Emschiodfyvever, did not include any pages
from SAGE 3 in any courstught in Summer 2009, Fall 2009, or Spring 2010.
SeeSOF 69-71, 74-76. Defendants are é¢fi@re entitled to judgment as a matter
of law of no ongoing and ctinuous copying of SAGE 3.

(v) SAGE 4

For the “Women and Media” cours&ered before the adoption of the New
Copyright Policy, three chapteof SAGE 4 were use@hapters 2, 3, and 4See
Ex. Aat #16; SOF 77, 81, 85. AlthoughAGE 4 was never @sl in Summer 2009
or Fall 2009, in Spring 2010, only Charge (pgs. 11-28) and 3 (pgs. 29-42) were
included. SeeSOF 78-80, 82-84, 86-88.

2. Infringement of Cambridge Copyrights

Cambridge asserts that four named professors (ProfeBsmann, Orr,
Bunting, and Lazarus) and two unnamed @ssbr copied portionsf seven of its

copyrighted works (Cambridge 1, Candge 2, Cambridge 3, Cambridge 4,
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Cambridge 5, Cambridge 6, and Cambridgeat various times during Fall 2006
until Spring 2008.SeeEx. A at ##17-27; SOF 89-994, 98, 102, 106, 110, 114,
118, 122, 126, 130, 13438, 142, 146. bhe of the Cambridge works Plaintiffs
accuse Defendants of copgi have been used since the adoption of the New
Copyright Policy. SeeSOF 91-93, 95-97, 99-101, 103-105, 107-109, 111-113,
115-117, 119-121, 123-12327-129, 131-133, 135-137139-141, 143-145, 147-
149. Because Cambridge’s infringemelaims are dependent upon the copying of
Cambridge 1-7, Defendants are entitledjudgment as a matter of law of no
ongoing and continuous infringemteof Cambridge’s copyrights.

3. Infringement of Oxford Copyrights

Oxford alleges that three named @sdors (Blumi, Darsey, and Dixon) and
one unnamed professor copied portions af faf its copyrightedvorks (Oxford 1,
Oxford 2, Oxford 3, and Oxford 4) a@rious times from Fall 2006 until Spring
2008. SeeEx. A at ##28-31; SOF 150, 154, 19%2-164, 168-169. As described
below, Oxford 1 and Oxford 2 are no longer us&&keSOF 151-153, 155-157,
159-161. Only Oxford 3 and Oxford 4 haleen used since the adoption of the
New Copyright Policy.See SOF 165-167, 170-172, 174-176.

Like SAGE, the amount of use of Oxfb3 and Oxford 4 has been reduced

since the New Copyright Policy was implement&ee id.For instance, before the
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adoption of the New Copyright Policjgrofessor Dixon used two chapters of
Oxford 3. SeeEx. A at #30; SOF 162-164, 168-168fter the adoption, Professor
Dixon only used one.SeeSOF 165-167, 170-172. Witrespect to Oxford 4,
before and for the Summand Fall 2009 Semestese chapter was usedsee
Ex. A at #31; SOF 173-175. Yet in &my 2010, no pages were use8eeSOF
176.

(i) Oxford 1

As described by Plaintiffs, Profesddiumi included 51 pages of Oxford 1's
339 pages for his cours8urvey of World Histoy” in Spring 2007. SeeEx. A at
#28; SOF 150. Professor Blumi, howeved dot include any pages from Oxford
1 in any course taught in Sumn#009, Fall 2009, or Spring 201&eeSOF 151-
153. In light of the undisputed recoedidence and the applicable law, Oxford
cannot demonstrate, as a reatf law, that it can preyleon any of its claims of
ongoing and continuous copyg of Oxford 1. Judgment in Defendants’ favor
should therefore be granted with respect to Oxford 1.

(i)  Oxford 2

Professor Darsey allegedly copi€thapters 1 and 2 of Oxford 2 for
“Theories of Public” ffered in Fall 2006. SeeEx. A at ##29; SOF 154, 158.

Professor Darsey, however, did not inclagey pages from Oxford in any course
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taught in Summer 2009, Fall 2009, or Spring 2082eSOF 155-157, 159-161.

Judgment in Defendants’ favor is therefappropriate with respect to Oxford 2
since Oxford cannot demonstrate any ongoand continuous copying of Oxford
2.

(i) Oxford 3

Oxford claims that Professor@in taught “African-Ameacan Male/Female
Relationships” in Fall 2007 and Spring 2008 and “African-American Family” in
Spring 2008.SeeEx. A at #30; SOF 162-164, 168-169Vith respect to Oxford 3,
Professor Dixon provided access to Geag (pgs. 149-191) in the Fall 2007 and
Spring 2008 and Chapter 7 (pg®9-283) in Spring 2008.See id After the
adoption of the New Copyright Policprofessor Dixon decreased the use from
two chapters to only one: Chapter $eeSOF 165-167, 170-172.

(iv) Oxford 4

Chapter 6 of Oxford 4 was used imeé different sectionsf Fall 2007 “The
Psychology of Young Children."SeeEx. A at #31; SOF 173. Twenty pages of
Chapter 6 were included in Professor Ketlg “Learning and th Learner” course
taught in the Summer 2009 and Fall 20@®eSOF 174-175. Yet in Spring 2010,

none of Oxford 4's 296 pages have been us8deSOF 176. Thus Oxford is
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unable to demonstrate any ongoing amshtmuous copying of Oxford 4 and
Defendants are therefore entitled to judgtmeriheir favor as to Oxford 4.

C. Direct Infringement

As described above, ghSAGE 2 (used by ProfemsKaufman), SAGE 4
(unknown user), Oxford 3 (used byoRrssor Dixon), and Oxford 4 (used by
Professor Kruger) are at issue. With mdpto those works (or any of the other
works as originally alleged), Plaintiffsave not and cannot show that Defendants
themselves have directly infringed aiitiffs’ exclusive purported copyright
because Defendants themssvhave not reproduced,stributed or used the
copyrighted works-at-issue.

To prevail on their claim for direcopyright infringement, Plaintiffs must
prove (1) ownership of the copyrights at iSsaad (2) that Defendants, without
authorization, reproduced, distributedatherwise used the copyrighted works in
violation of Plaintiffs’ exclusse rights under 17 U.S.C. § 10&eeFeist Publ'ns,
Inc. v. Rural Tel. Serv. Co499 U.S. 340, 361 (19919¢ee alsdl7 U.S.C. § 501(a)
(explaining that infringement occurs when alleged infringer gegan any activity

listed in § 106).

> For purposes of this motion alon®efendants do not dispute Plaintiffs’
ownership of valid copyrights in the wadat-issue in thiscase. Defendants
reserve the right to challenge ownership at trial.
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Plaintiffs cannot point to any evidence that shows these Defendants—that is

the President, Provost, University Deah Libraries, Associate Provost, the

members of the Board of Regents, andGhair of the Board of Regents—actually

reproduced, distributed, or used the wg#t-issue for which Plaintiffs hold the

copyrights. There is no evidence:

that these Defendanéver made copies of any copyrighted works;
that these Defendanéver distributed any copyrighted works;

that these Defendanéver improperly used any copyrighted works;
whatworks these Defendants allegedly copied;

whatworks these Defendants allegedly distributed;

whatworks these Defendants allegedly used,;

wherethese Defendants matlee alleged copies;

wherethese Defendants distributed the alleged copies;
wherethese Defendants used the alleged copies;

howthese Defendants alledjg made the copies;

howthese Defendants alleggdlistributed the copies;

howthese Defendants allegedly used the copies;

whenthese Defendants allegedly made the copies;

whenthese Defendants allegedly distributed the copies; and
whenthese Defendants allegedly used the copies.

® To the extent Plaintiffs’ allegations of direct infringement by these Defendants
extend to these Defendants’ activities prto February 17, 2009, their claim
necessarily fails because of this Casidune 19, 2009 Ordgranting Defendants’
Motion for Protective OrderSeeD.E. 111.
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SeeSOF 178-192. Indeed, the assertedadpction, distribution, or improper use
was never performed byng of the Defendants.See id. Rather, any alleged
unlawful reproduction, distribution, ormproper use was actually done by
Instructors, professors, students, or library employ&eeSOF 193-204.

For example, the parties stipulated thajr$tructorsat GSU may post
Electronic Course Materials on the uLearsteyn,” and “[a]s pardf the process of
posting Electronic Course Materials to ulLeaprpfessorsat GSU or their
authorized representatives save copiesuth materials to their computers to
facilitate the upload of thesédds to the uLearn system.SeeD.E. 118, Jt. Notice
of Filing Stip., Ex. A at 10, Nos. 28-2@mphasis added). Defendants admitted
that “the GSU library makes ¢hERes system available féaculty to place
excerpts of course material that satiafyair use analysign accordance with the
USG Policy on Copyright in Education and ResearcheeSOF, Ex. F at Nos. 5,
24, 41, attached hereto as Ex. G (empghasided). As for the actual posting of
such material, employees of GSU'’s likyapost and saveng material made
available via EResSeeD.E. 118, Jt. Notice of Filingttp., Ex. A at 5-6, Nos. 1-2.

Very simply, Defendants cannot bleeld liable for direct copyright
infringement because no Defendant perfed any act of alleged unlawful

copying. SeeSOF 178-192. Defendants are entitled to summary judgment that no
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named Defendant performed any act difect copyright infringement. See
Burdick v. Koerner988 F. Supp. 1206, 1209 (E.D. Wis. 1998).

Undoubtedly, Plaintiffs will cite toBlackwell Publishing, Inc. v. Excel
Research Group, LLQ)7-12731, 2009 WL 3287403 .(& Mich. Oct. 14, 2009),
in an effort to support their allegation$ liability for direct infringement by the
Defendants. That case, however, igher controlling nor analogous. The case
clearly involved a commercial photocopgi company that provided coursepacks
for University of Michigan students cdasng of portions of copyrighted works
reproduced without obtaining the necessary permissiorgee id.at *1-2.
Specifically, a professor brought to the cdpys photocopies of the contents of the
coursepack—which thenebame the master copySee id. The copyshop then
directed students to make a photocopy of the master copy and the copyshop would
then bind the photocopying into a coursepa8lee id. Importantly, the copyshop
activity was a commercial enterpriseathgenerated revenueom the improper
copying. See id.

In granting summary judgment to a group of publishies,court relied on
the Sixth Circuit's 1996 ruling in a similar case involving a commercial
copyshop’s sales of course-packs to sttelahthe University of MichiganSee id.

It found that the fact that the students mdla button on a copier at the direction
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of the copyshop was of no significan because the photocopying company was
using those customers as proxiesréproduce the publishers’ materials an
commercial basis See id. The copyshop also admitted that, by not paying the
copyright fees to publishers, it was ablectarge the students a lower fee than if
the students had tried to copy the maisrat a permission-obtaining copyshop or
on campus.See id.

D. Contributory Infringement

The Copyright Act does not specificajlyovide for seconds liability, but
contributory copyright infringement is an established principle derived from
common law. Metro-Goldwyn-Mayer Studios Inc. v. Grokster, |&45 U.S. 913,
930-31 (2005). “[T]he wésettled test for a contributprinfringer [is] ‘one who,
with knowledge of the infringing activitynduces, causes or materially contributes
to the infringing conduct of another.Cable/Home Commc’'€orp. v. Network
Prods., Inc, 902 F.2d 829, 845 (11th Cir. 199W)ternal quotabn marks omitted)
(citing, inter alia, Casella v. Morris 820 F.2d 362, 368.1th Cir. 1987)Gershwin
Publ'g Corp. v. Columbia Artists Mgmt., In@43 F.2d 1159, 1162 (2d Cir. 1971);
Columbia Pictures Indusinc. v. Redd Horne, Inc749 F.2d 154, 160 (3d Cir.
1984)); see alsoGreenberg v. Nat'l| Geographic Sp@44 F.3d 1267, 1271 n.6

(11th Cir. 2001)abrogated on other grounds M.Y. Times Co., Inc. v. Tasini
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533 U.S. 483, 121 S. Ct. 2381 (200&% recognized hyGreenberg v. Nat'l
Geographic So¢488 F.3d 1331 (11th Cir. 2007¥ontributory infringement must
follow a finding of direct or primary infringemenCable/Home Commc’n Corp. v.
Network Prods., In¢902 F.2d 829, 846L(th Cir. 1990)see also Oravec v. Sunny
Isles Luxury Ventures L.C469 F. Supp. 2d 1148, 1179 (S.D. Fla. 2006) (“Because
there is no direct infringement, theman be no contributory or vicarious
infringement as a matter of law.”). “[T]hstandard of knowbkge is objective:
Know, or have reason to know."Cable/Home Commc’'n Corp902 F.2d at 845
(internal quotation marks omitteddee also Microsoft Corp.. Silver Star Micro,
Inc., No. 1:08-CV-1350-WSD, 2008 U.S. €21 LEXIS 1526 (N.D. Ga. Jan. 9,
2008).

Plaintiffs have failed to producenyaevidence on the basis of which a finder
of fact could conclude that Defendants haweluced, caused, or materially
contributed to the direct infringement alleged in this caseeeSOF 205. To the
contrary, all of the evidence in this case points to Defendants’ effatiscourage
and prevent copyright infringement by usersf its electronic course reserves
systems. See SOF 206-207. As a result, mmary judgment in favor of

Defendants on Plaintiffs’ Send Claim is warranted.
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Defendants’ provision of the uLeaand ERes systems through which the
alleged infringement purportedly togilace alone is not enough to establish
contributory liability. Liability for contributory copyright infingement may not be
imposed by presuming or imputing intent to cause infringement solely from the
design or distribution of a product capalof substantial lawful use.Metro-
Goldwyn-Mayer Studios, Inc. v. Grokster, Ltd45 U.S. 913, 919 (2005).
Liability is limited “to instartes of more acute fault.ld. at 932-33. The Supreme
Court has held that “one who distributes a dewté the object of promoting its
use to infringe copyright, as shown by clear expression or other affirmative steps
taken to foster infringement, is liable for the resulting acts of infringement by
third parties.” Id. at 919 (emphasis added). Here, as opposed to “fostering” or
“promoting,” see id, use of Defendants’ electronic reserves systems for copyright
infringement, Defendants have undertaken erous efforts to ensure that their
electronic systems areot used for infringing purp@s, including: empanelling a
committee of stakeholders and expertsiéwelop an updated, comprehensive, and
legally-effective copyright policysee generall5OF, Ex. E; D.E. 104-2; SOF 215
(adoption of the New CopyriglRolicy, education of pressors regarding the New
Copyright Policy and copyrightin general, and empowernteof library staff to

review and, when necessary, rejecbfpssors’ submissions to the electronic
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reserves systems. These dBaare in stark cordst to the actsourts have found
that demonstrate an unlawful objectiekepromoting and profiting from copyright
infringement.

For example, irMetro-Goldwyn-Mayer Studios Inc. v. Grokster, |45
U.S. 913 (2005), the distributor of file atng software (Grokster) was found to
have contributorily infringed not purely becauit distributed software used for an
infringing purpose, but because it had poded unlawful use of the software by
targeting its advertisements to usetsowvere known infringers (demonstrating an
intent to infringe), and it had failed tevelop tools or mechanisms that could
reduce infringing use. 545 U.S. at 939-40.

Unlike Grokster, Defendants have gongyteat lengths to discourage use of
their electronic systems for infringin purposes. They have created a
comprehensive copyright policy, have edted faculty regarding that policy, and
have established support systems wherebysusan seek legal counsel. SOF 216.
The New Copyright Policy makes instract “responsible for evaluating, on a
case-by-case basis, whether the use ob@yrighted work on electronic reserves
requires permission or qualifies afaa& use.” SOF, Ex. E at 8ge alsdD.E. 104-
2 at 54. The policy also requires that ifiastructor is “relying upon the fair use

exception, [the instructor] must compledecopy of the fair use checklist before
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submitting material for electronic rases.” SOF, Ex. E at 9, 4-8ge alsdD.E.
104-2 at 55. Library staff are empoweredexamine requestsahappear to be
beyond fair use, and since the New Cagiyt Policy was adopted, library staff
have rejected at least one requestcopy material. SOF 217. Thus, while
Defendants have, like Grokster, providdi@ged infringers with a forum through
and with which they may infringe, unkkGrokster, Defendants do not induce,
cause, or encourage the alleged infringers to infringee Grokster545 U.S. at
937-40. Instead, Defendantsmve developed “tools oother mechanisms to
diminish the infringing activity using their softwareSee idat 939.

Lifetime Homes, Inc. v. Rielential Development Cor®b10 F. Supp. 2d 794
(M.D. Fla. 2007), also is instructive. Inifetime Homesthe court held that
defendants that sold land to a builder who built infringing homes on the land were
not contributorily liable. 510 F. Supp. 281808-09. The Plaintiff alleged that the
sellers of the land were liable for contributory infringement because they provided
the infringer with (in the court’'s words) ‘f@rum in which [the infringer] engages
in infringing construction.”Id. at 808 (emphasis added). The court indicated that
without more than “buying and selling land” to the copyright infringer, the sellers
could not be held accountabfor the infringement.Id. at 808-09. Even if the

sellers knew of the infringing activity, méyeselling the land did not evidence that
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the sellers had “induced, caused or materially contributed to” construction of the
allegedly infringing homesld. at 809. The court indicatefiat without evidence

that the defendants “only sold land fihe infringer] for construction of the
allegedly infringing design” othat the sale of the land was more than a “passive
land deal[] completed prior to the mstruction of homes on the land,” the
contributory infringement claim failedd.

Like the land sold to the infringing home builder Lifietime Homesthe
ERes and ulLearn systems merely previthe “forum” wherein the allegedly
infringing activity took place. GSU has provided these systems “to assure that
students and teachers will have timely a@sc® course-related tdry resources.”

(Ex. C at 9; D.E. 104-2 at 54 (quuog New CopyrightPolicy “Additional
Guidelines for Electronic Reserves”).) drl is no evidence ah creation of the
forum itself ever was intended facilitate copyrightinfringement. Cf. Lifetime
Homes 510 F. Supp. 2d at 809 (finding igseificant that there was no evidence
the defendants sold the forum to infringmly . . . for construction of the allegedly
infringing design”). “Without more” than providing this forum, there is no
authority to support holding Defendants @aatable for the alleged infringement.

Seelifetime Homes510 F. Supp. 2d at 809.
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Because Plaintiffs have produced evidence indicating that Defendants
induce, cause, or materially contributedioect infringement of their copyrights,
and because Defendants haamply demonstrated that they in fact actively
advocate for the protection of copyrights and have instituted numerous
mechanisms to discouragedaprevent use of their eleochic reserves systems for
infringing purposes, summary judgmentavor of Defendants on Plaintiffs’ claim
for contributory infringemet is warranted.

E. Vicarious Infringement

To prevail on their claim of vicavus liability for copyrght infringement,

D.E. 39 11 58-62, Plaintiffs must show th2¢fendants “profit[ed] directly from
the infringement and [had] aght and ability to supervise the direct infringer.”
Metro-Goldwyn-Mayer Studipsnc. v. Grokster, Ltd.545 U.S. 913, 931 n.9
(2005);see alsaMiicrosoft Corp. v. Silver Star Micro, IndNo. 06-1350, 2008 U.S.
Dist. LEXIS 1526, at *23 (N.D. Ga. Jan. 9, 2008) (citing standard fxbstro-

Goldwyn-Mayer Studios, Inc. v. Grokster, Dtd. Plaintiffs cannot make this
showing. Summary judgment on Plaintiffstarious liability claim is appropriate

because Plaintiffs have not and cannadaldssh the required second element of a

vicarious liability claim—profit from the infringing activities.
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In order to determine if the defemdaprofited, the relevant inquiry is
“whether the infringing actity constitutes a draw for subscribers,” not whether
the infringing activity is “pst an added benefit.’Ellison v. Robertsan357 F.3d
1072, 1079 (9th Cir. 2004). W&M Records, Inc. v. Napster, In@39 F.3d 1004,
1023 (9th Cir. 2001), for example, theurt explained that there was ample
evidence that the infringing party’s “lwte revenue is directly dependent upon
increases in userbase” caddey the infringing activity. Similarly, courts have
found that an alleged infringer obtaires direct financial benefit from the
infringement where the defenila’ revenue increase depends on the users’ volume
of downloads of the infringing materiagrista Records LLC v. Usenet.com, Inc.
633 F. Supp. 2d 124, 156-F%.D.N.Y. 2009), and where the defendant retains
profits from the infringing activityKing Records, Inc. v. Benng#t38 F. Supp. 2d
812, 852 (M.D. Tenn. 2006). Evidenceddfendants’ likelihood to profit from the
allegedly infringing conduct also hagdn found sufficient to survive summary
judgment where, for example, the defendaahmitted in an earlier pleading that he
had a “substantial financial interest . . . in the profit and success” of the allegedly
infringing conduct, and the defendant wé#® owner of corporate entities that
“stand[ ] to profit” from theallegedly infringing conduct.Oravec v. Sunny Isles

Luxary Ventures L.C469 F. Supp. 2d 1148, 1173 (S.D. Fla. 2006).
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Here, Plaintiffs have failed to preseamy “evidence on which the jury could

reasonably find” that Defendants have peaf from use of the allegedly infringing
works? Anderson v. Liberty Lobby, Inc477 U.S. 242, 252 (1986). Instead,
Plaintiffs’ Complaint makes only the dmd and unsupported allegation that
Defendants are “profiting by [the alleged] infringemeng§eeCompl., D.E. 39 §
59. Rule 56(c) of the Federal Rules@il Procedure, however, does not allow
the non-moving party to rely solely on thkeadings or mere arguments of counsel.
Rather, it “requires the nonmoving partydo beyond the pleadings” in order to
prove “specific facts showing thatete is a genuine issue for trialCelotex Corp.
v. Catrett 477 U.S. 317, 324 (1986). Here, Ptdfa have offered no such specific
facts, despite the parties’ extensive discgveMore particularly, Plaintiffs have
presentedno evidence that demonstrates Dedants’ profit from use of the
allegedly infringing works.SeeSOF 208. Nothing in Platiff's initial disclosures

evidences Defendants’ profit. Nor dlaintiffs identify any profit in their

* Because Plaintiffs’ requested relief sospective, only evidence of profits
obtained after the adoption of thewW€opyright Policy is relevantSeeProtective

Or., D.E. 111 at 5-6 (limitingqldmissibility of evidence agvents prior to adoption

of the New Copyright Policy to specified purposes, not including to demonstrate
profit with regard to vicarious liability)see alsoSummit Med. Assoc., P.C. v.
Pryor, 180 F.3d 1326, 1336 (11th Cir. 1999) (indicating a suit against state officials
in their official capacity may seek onprospective equitable relief to end ongoing
and continuous violations of federal law).
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responses to Defendahtinterrogatoriessee generallySOF, Ex. D, or in their
responses to Defendants’ expert report.

In contrast, Defendants Y& made clear that they do not profit from use of
the allegedly infringing materisl Defendants do not charfpe use of the ERes or
uLearn systemsSeeSOF 209. Thus, there is no ptdfom students’ use of the
system on which the allegedly infringing materials are posted or through which
they are accessedCf. Arista Records LLGs. Usenet.com, Inc633 F. Supp. 2d
124, 156-57 (S.D.N.Y. 2009) (stating that prafitestablished if the defendants’
revenue increase depends on users’ volume of downloads of the infringing
material). In additionDefendants have no bget dedicated to paying permissions
fees for materials on electronic systemsd they have no system to recoup any
costs for buying such permissions from studen&eSOF 210-211. Rather,
Defendants have presented unrefutedeswe that faculty mmebers would decline
to use works like those at issue if theras an obligation to pay permission fees.
SeeSOF 212. If faculty members chose to pay permission fees, those fees would
have to come from the professors’ oudsnts’ pockets rather than Defendants’
since there is no budget at G$dm which to draw such feesSee id. Thus,

Defendants cannot “profit” either directty indirectly from use of works on ERes
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and uLearn because there are no feesedany such use and there are no fees
retained that would otherwise would be spent on permissi®eeSOF 208-212.

Furthermore, Defendants’ expert .DKenneth Crews made clear in his
expert report that “E-Reserves are fonpmfit purposes, and the library will not
charge any fees that could possibly dirsimihe strength of the nonprofit purpose.”
(D.E. 104-2 at 57 (quoting the new copyright policy as stating: “Institutions at the
University of Georgia System will imge no charge to students for access to
materials on electronic reserves.8ge alsoSOF, Ex. E at 8.) This point stands
unrefuted.

Finally, there is an absence of exitte indicating that students are “drawn”
to attend GSU because of the availabibfythe allegedly infringing works on the
ERes and ulLearn systen$, Ellison v. Robertson357 F.3d 1072, 1079 (9th Cir.
2004) (indicating financial benefit isncurred when the infringing activity
constitutes a draw for paying customei&¥M Records, Inc. v. Napster, In@39
F.3d 1004, 1023 (9th Cir. 2001) (same), &haintiffs have not presented any such
evidence. SeeSOF 213-214. At most, availaiyl of the allegedly infringing
works on the ERes and uLearn systemsust‘an added benefit” that in no way
creates a “profit” to support\dcarious infringement claimCf. Ellison 357 F.3d

at 1079 (indicating that where the infringiagtivity is “just anadded benefit” but
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does not draw paying subscribgprofit is not establied). There is no evidence
that GSU attracts students or retainsdents because of the availability of
infringing works on the ERes and uLearn syste®eeSOF 213-214. In addition,
unlike the defendants in thArista Recordsand Napster cases cited above,
Defendants are not paid plydor the purpose of lbwing the download of the
allegedly infringing material Defendants are part @in educational system for
providing an education in an educatioealironment and for conferring degrees.
Accordingly, no jury could reasonablgonclude that GSU received a direct
financial benefit from providing accesstte allegedly infringing material.

Because Plaintiffs have presentem evidence that establishes that
Defendants have profiteffom the alleged infringeent—and Defendants have
presented ample evidence that they do not profit—the Court should grant
Defendants summary judgment on Pldisti Claim Three regarding vicarious
liability.

F. Claim for Injunctive Relief

This Court is without jurisdiction thiear Plaintiffs’ claims for injunctive
relief. The United States Supreme Court has stated:
The duty of this Court, as of eweother judicial tribunal, is to

decide actual controversies ayjudgment which can be carried
into effect, and not to give opinions upon moot questions or
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abstract propositions, or to dac principles or rules of law
which cannot affect the matterigsue in the case before it.

Mills v. Green 159 U.S. 651, 653 (1895). Besau Plaintiffs’ request for
injunctive relief is not sufficiently specifiom warrant relief, thir request should be
denied.

The Supreme Court hagenpreted Federal Rule @fivil Procedure 65(d) to
require that “[e]very order granting arnjunction and every restraining order shall
set forth the reasons for its issuance; shallspecific in terms; shall describe in
reasonable detail . . . the act orsasbught to be restrained3chmidt v. Lessard
414 U.S. 473, 475 (1974). The Court furtheted that, “[tjhe Rule was designed
to prevent uncertainty and confusion the part of those faced with injunctive
orders, and to avoid the possible foundafga contempt citation on a decree too
vague to be understoodItl. at 476.

Here,asin Schmidt Plaintiffs seek injunctive relighat fails to establish the
precise actions that must be undertaken byState to avoid a violation of such an
order. See Burton v. City of Belle Glad&78 F.3d 1175, 1200-1201 (11th Cir.
1999) (“[A]n injunction must contai an operative command capable of
enforcement.” (citations omitted)). Injunatis that do nothing more than instruct

the defendant to “obey the law” are improps the Court is incapable of enforcing
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so broad and vague an injunctioRayne v. Travenol Labs., IncG65 F.2d 895,
898 (5th Cir. 1978).

Plaintiffs fail to identify any specificonduct or action by the State they seek
to enjoin but rather essentially aske Court to forbid the Defendants from
“copying, displaying, or distributing electronic copies ahy of Plaintiffs’
copyright works,” and for the Court toonitor their progress in doing s&eeD.E.

39 at 33. This superficial request for ingive relief lacks sufficient specificity to
provide the Defendants with notice of theesific behavior theare to avoid, and

completely forecloses the Defendants’ifigate right to make a fair use of the
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copyrighted works. Thus Plaintiffs’ requesth®uld not be considered by the

Court.

IV. CONCLUSION

For these reasons, the Court shayiant Defendants’ Motion for Summary

Judgment.

> The Supreme Court of thénited States has cautioned,

Where, as here, the exercise afthority by state officials is
attacked, federal courts mube constantly mindful of the
special delicacy of the adjustmteto be preserved between
federal equitable power anda® administration of its own
law.... When the frame of refence moves from a unitary court
system....to a system of fedecalurts representing the Nation,
subsisting side by side with 50 state judicial, legislative, and
executive branches, appropriatmsideration must be given to
principles of federalism in dermining the availability and
scope of equitable relief.

Rizzo v. Goode423 U.S. 362, 378-79 (1976)itations omitted). “[T]hese
principles [Jhave applicability where umctive relief is soughtnot against the
judicial branch of state government, kagainst those in charge of an executive
branch of an agenayf state or local governments. . .1d. at 380.
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Respectfully submitted this 26th day of February, 2010.
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