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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

CAMBRIDGE UNIVERSITY PRESS,
et al.,

Civil Action File
Plaintiffs, No.1:08-CV-1425-ODE

-VS.-
MARK P. BECKER, in his official
capacity as Georgia State University

President, et al.,

Defendants.

DEFENDANTS’ RESPONSE IN OPPOSTIION TO PLAINTIFFS' MOTION
TO EXCLUDE TESTIMONY AND EVIDENTIARY PROFFERS IN
DECLARATIONS OF GEORGIA STATE UNIVERSITY PROFESSORS

NOW COME defendants MARK P. BEER, in his official capacity as
Georgia State University Presideat,al (collectively, “Defendants”), and file this
memorandum in opposition to Plaffg#’ Motion to Exclude Testimony and
Evidentiary Proffers in Declarations of Georgia State University Professors
(“Motion”).

BACKGROUND

When Plaintiffs began noticing depasits in April 2009, the University

System of Georgia’s new Policy on thedUsf Copyrighted Works in Education
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and Research (“the Policy”) was just owetr weeks old and its implementation in
the ERes environment was just beginnin§edDkt. 62 (indicating first deposition
notice was served on April 6, 2010); Ex. A (indicating Policy became effective
February 17, 2009).) Because profedsstimony at that time necessarily would
have limited relevance to ongoing andntinuous practices at Georgia State
University (“GSU”) pursuant to the Pojidsince only implementation efforts were
underway at that time and there hhden only six weeks of ongoing and
continuous practices at GSU pursuant o RBolicy), Defendants proposed a stay of
the litigation. GeeEx. A at 1; Ex. B at 2.) Plafiffs refused and proceeded with
depositions and other forms dicovery in the caseSéeEx. C at 2.)

After deposing two members of tRmmmittee that developed and approved
the Policy in March 2009, Plaintiffs noéd an additionall2 depositions (for a
total of 14). BeeDkt. 88 at 5.). Seven ahe noticed depositions were for
professors. 1(.) On or around that time, Plaintiffs requested that Defendants
agree to a total of 25 depositions—15 mthvan the 10 permitted by Federal Rule
of Civil Procedure 30(a)(2)(A). Id.) In response, Defendants proposed that
Plaintiffs take 10 depositie—the amount allotted bthe Rule—and then the

parties could revisit the issue to seduifther depositionsvere necessary.ld; at



6.) Plaintiffs refused and moved the Clolar leave to take 20 depositions. (DKkKt.
78 at 3.)

Thus, Defendants’ objection to themlber of requested depositions was not
based solely on Plaintiffs’ request ti&easeven professor depositions, but on their
request to take 20 total depositions—douhkamount permitted by the Rules—at
a time when Plaintiffs had taken onlydvdepositions and Dendants’ motion to
limit discovery to ongoing and continuopgactices was still pending. (Dkt. 88 at
5-6.) Defendants’ objection also arose aitthe fact that when Plaintiffs
requested the depositions, the majoatyrofessorsvould have hado experience
with the Policy at the time of their depositionsSeéid. at 1-2 (explaining that the
depositions requested at that time wbulde reflective of past practices and
procedures under the former guidelineshhus, their testimony would be “similar
and unreasonably cumulative.”Sdeid. at 11.) While Defendants indicated in
their opposition to Plaintiffs’ motion téake 20 depositions in May 2009 that
deposition testimony of less than seven @ssbrs would have been sufficient to
gain professors’ understanding of praes and procedure prior to the Policy,
Defendantsever suggested that professor dspion testimony taken only three

months after the Policy was enactednsbow would be “representative” of



professors’ use of the system tgdas argued by Plaintiffs. SéePIs.” Br. (Dkt.
207-2) at 5.)

Plaintiffs also fail to mention #t the parties ultimately reached an
agreement that Plaintiffs could take ddpositions, including the seven professor
depositions they had previously noticedSe€Dkt. 94; see alsoEx. D.) Yet,
Plaintiffs elected to take only three pifessor depositions. SéePls.” Br. at 4.)
Now, Plaintiffs say that, in doing sothey relied on some unspecified
representation by Defendants that thregodédions would be “sufficient” to prove
their case. I{l. at 4.) Defendants maae® such representation.

During the discovery period, Defendamrovided Plaintiffs with live access
to ERes and its reporting capabilities. (ExatElL; Ex. F at 2.) Despite Plaintiffs’
statements to the contrary, Defendatften continued to produce ERes reports
after the deadline for such discovery passed on May 25, 2@&eDkt. 83 at 4.)
On June 16, 2009, Defendants producedpaated Maymester ERes report. (EX.
G.) On July 1, 2009, Defendants prodd a Summer 2009 report. (Ex. H.) On
September 10, 2009, Plaintiffs requested more ERes reports. (Ex. I.) In
response, Defendants stated that Deéamts’ production wa not materially
incomplete under Rule 26(e), and thus Defendants did not believe they had a

continuing obligation to produce ERes repovigh no end in sight. (Pls.’ Br. Ex.



D-2.) However, even though supplementation of their discovery was not required,
Defendants neverthelesgreed to produce, and produced, the requested Fall
2009 ERes report, a fact that Plaintiff@avoid in their Motion. $eeid.) The Fall
2009 report was produced &eptember 22, 20091d() Defendants also produced
the Spring 2010 ERes report, which did shemwemarkable change in ERes usage,
on February 26, 2010. (ExX.) At Plaintiffs’ requst, Defendants additionally
produced an updated Spring 2010 reporApnl 23, 2009, another fact Plaintiffs
avoid. (Ex. K.) Plaintiffs fail tcaddress the substanoé Defendants’ valid
objections to the repeated requests &ulditional reports after the close of
discovery, characterizing them in their Motion (without explanation) as
“‘gamesmanship.” SeePls.’ Br. at 5.) More imortantly, Defendants produced
requested ERes reports; thus, Plaintitfismplaints about Defendants’ objections
to producing such reportseatmuch ado about nothing.”

Plaintiffs also contend that Defemda failed to produce fair use checklists,
as completed by all professors, an@ttlsomehow warrants exclusion of the
professor declarations submitted in connection with Defendants’ Response to
Plaintiffs’ Motion for Summary JudgmentThese checklists were “requested” by
Plaintiffs after the close of discoveryave-mail as follows: “I will appreciate your

advising us whether Defendants aisdl produce by wayof updated discovery



such other documentation (for example, Fall 2009 fairse checklists) as may exist
reflecting ongoing implementation of the February 2009 policy.” SeePls.’ Br.
Ex. D-2 (emphasis added).) Defendaokgected to thatequest—made several
months after discovery had closeds—aague, ambiguous, and untimely.1d.(
Ex. D-1.) To the extent Rintiffs sought every faiuse checklist created since the
Policy’s effective date or the close ofsdovery, responding to Plaintiffs’ request
would have required Defendanto go to every professor who posted on ERes to
obtain their checklists, regardless of wiestthose professors had posted excerpts
from any of the “works at issue”—or any of Plaintiffs’ works. Thus, given that
there are almost 2,000 professors at G3&fendants also objected that the request
was remarkably burdensomdd.}

Plaintiffs neverrespondedo Defendants’ stated dadgjtions to the form or
content of Plaintiffs’ untimely request. ditiffs never gavany further indication
of an intention to pursue additional dmeents and never moved to compel the
production of such documents. Defentdareasonably undeéo®d their production
of the requested ERes reports was ateptable compromise position to the
production of any additiomadocuments by DefendantsPlaintiffs’ contentions
regarding the validity of Defendants’ objens to Plaintiffs request for “such

other documentation . . . reflecting ongoingplementation” nearly seven months



after the objections were made are unfounaed untimely, as the period for filing
a motion to compel galong passed. SeeLR 37B, NDGa (“Unless otherwise
ordered by the court, a motion to competlisclosure or discovery must be filed
within the time remainingorior to the close of discovery or, if longer, within
fourteen (14) days after service of the disclosure or discovery response upon
which the objection is based.”).)

ARGUMENT AND AUTHORITIES

l. Plaintiffs’ Characterizations of This Evidence As Hidden, a Surprise
Attack, or Somehow Orchestratedto Prejudice Them Is Unfounded.

Plaintiffs’ accusation that Defendant&lecision to wait to introduce this
evidence until their opposition to Plaifisf summary judgment motion was plainly
calculated and intended to sug&iPlaintiffs” is false. SeePIs.” Br. at 13.) This
evidence was collected ioonnection with Defendants’ response to Plaintiffs’
Motion for Summary Judgment. The declarations represent professors’ experience
using the ERes system under the Policgluding their experience and “thinking”
reflecting substantially reduced EResage in the Spring 2010 semester. By
definition, such evidence did not evexist until shortly before it was produced in
connection with the response to thetion for summary judgment.

Also contrary to Plaintiffs’ suggéen, Plaintiffs had the opportunity to

collect such evidence, but declined. Riidis could have agreed to postpone the

Z



case to allow professors time to use thkdymver several semeass. If Plaintiffs
had done so, they could have obtainechsiliscovery and quiesned professors on
“how these epiphanies came about or dydwow their ‘thinking’ has changed.”
(Pls.’ Br. at 9.) Instead, Plaintiffs electeml proceed with the depositions of only
three professors, two of whom had not ewsad the Policy at the time of their
depositions. $eeDefs’ Opp. to Pls.” SOF (Dkt. 187) {1 222-23.)

Plaintiffs neverrespondedo Defendants’ stated dagjtions to the form or
content of Plaintiffs’ request for “shcother documentation (including . . .
checklists) reflecting ongoing implementatifwf the Policy].” To now dispute
Defendants’ objections to &htiffs’ broad and ambiguowsmail request for “such
other documentation . . . as may exist,'the absence of any follow-up at the time
of the request, is unreasonable and untimely under the Loca, Riilech require a
motion to compel a response to discoveuests to be filed within 14 days of the
response. SeeLR 37B, NDGa; PlIs.’ Br. Ex. D-2.)

The fact that practices at GSU hasteanged after professors have had a
chance to use the new fair use chistkover several semesters and have
participated in continuing educationafats concerning the Policy is no surprise
to Plaintiffs. Indeed, Defendants egtedly have stated their position that

practices will and have emged as the Policy has been implementetke( e.qg.



Dkt. 160-2 at 16; Dkt. 87 at 2; Ex. B atEx. A.) And Plaintiffs have recognized
that the Policy was adopted, in part, purportedly to ensure that if any unfair uses of
Plaintiffs’ works had occurred under the @dlicy, they would not continue in the
future. (Ex. C at 2.) Plaintiffs cannonow seek to have Defendants penalized for
Plaintiffs’ own decision to proceed witheltase on the current record. Contrary to
Plaintiffs’ assertbn, Defendants nevéstaked out a position that the then-existing
record was a sufficient orte permit this case to proceéa a merits disposition.”
(Pls.” Br. at 13.) In fact, Defendants haalevays taken the position that behaviors
at GSU would change as a result of théidypthus, the record as it existed only
three months following adoption of the Policy, notwithstanding the fact that only 3
professors were deped, was incomplete withgpgect to ongoing and continuous
practices under the PolicySée, e.g.Ex. B; Ex. A.)

Plaintiffs’ real complaint is that thecord reflects a cinge at GSU. Rather
than acknowledge that change, Plaintg§kek to have the diirt ignore the true
state of affairs—reduced ERes usage tuenore informed, calculated fair use
decisions based on the Policy checklist and¢hants of that Policy. That change
is damaging to Plaintiffs’ case. Reglass, Defendants’ proper and forthright
actions in discovery (even after it closguipvide no basis foexcluding the truth

of how the Policy is being implemented.



[I.  None of Plaintiffs’ Cited Authority Supports Exclusion of the Professor
Declarations in This Case.

Plaintiffs’ motion is founded ora single e-mail request forstich other
documentation . . . as may exiseflecting ongoing implementation” (Pls.” Br. Ex.

D-2 (emphasis added)) and professor demsstit had the right to take, but chose
not to. During discovery, Defendanggomptly and directly responded to
Plaintiffs’ e-mail request for “such othe@locumentation” by objecting to it as
“vague, ambiguous, . . . untimely,” and “burdensomdd. Ex. D-1.) Plaintiffs
made no response. Then, as Plaintifisde additional requests for ERes reports,
Defendants continued to supplement th@imduction with the requested reports.
Even though Defendants did not beliesepplementation was required by the
Federal Rules, they complied withethrequests and provided the documents
requested by Plaintiffs.Sgeid. Ex. D-2 (stating that an additional requested ERes
report would be provided “in the spirit cboperation”); ExsG-L (demonstrating
transmission of updated ERes reports).)

The court's analysis inUnited States ex relBane v. Breathe Easy
Pulmonary Services, IncNo. 8:06-cv-40-T-33MAP, 2009 WL 92826 (M.D. Fla.
Jan. 14, 2009), cited by Plaintiffs, isdicative of the thoughtful and measured
analysis that cases likhis one warrant. IBreathe Easythe court stated that the

following five factors can guide a court in deciding whether a failure to disclose is
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substantially justified or harmless: “(tf)e surprise to the party against whom the
evidence would be offered; (2) the abilitytbht party to cure the surprise; (3) the
extent to which allowing the evidence wdulisrupt the trial; (4) the importance of
the evidence; and (5) the nondisclosingtya explanation for its failure to
disclose the evidence.” No. 8:06-c0-2-33MAP, 2009 WL 9282, at *3 (citation
omitted). The court then Weaed through the factors and found that the error was
harmless and the “drastic sanctiaf’exclusion was unwarrantettd. at *5.

Like the party irBreathe EasyPlaintiffs havenot established that they were
surprised by the content of the discloswethat the disclosures in any way would
disrupt the impending trial. Nor haveakitiffs addressed the real facts that
underlie Defendants’ alleddailure to disclosemost of the information disclosed
did not exist at the time Plaintiffs claim that they requested the information.
Plaintiffs did not respontb Defendants’ prompt and thorough objections to their
singular and vague e-mail request. Plaintifso failed to call lhof the professors
whom they were allowed to depose. Thuost only do Plaintiffs fail to establish
any of the factors that tend to demonsttgolation of discovery rules that may,
in the court’s discretion, warrant exclasi they also misrepresent the facts in

order to argue that the nondisclosure wasjustified and is not harmless.
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Omission of the content of the latprofessor declarations from earlier
discovery was both justifiednd harmless: (1) justifet because the information
did not exist until just before the information was produced, as the content
represents professors’ understanding of, and compliance with, the Poliaftenly
they had the opportunity to work witthe Policy over several semesters; the
declarations and checklists were collassdely for the purpose of responding to
Plaintiffs’ arguments in their summarydgment briefing; and Plaintiffs did not
appropriately renew their request foretinformation that did exist during the
discovery period; and (2) hakess because Plaintiffs repeatedly have stated their
position that behaviors haveartged as a result of the PglicPlaintiffs should not
be heard to complain that they arepsised by this position. Thus, entirainlike
the defendant iGoodman-Gable-Gould Co. v. TaiCondominium Association,
Inc., 595 F.3d 1203, 1210-11 (11Cir. 2010), who sprung new theories on the
other side without raising them in countaiols or in response to interrogatories
that asked the defendant “to list withrppeularity how [theother side] failed in
their contractual obligationsPefendants have nédiled to provide Plaintiffs with
anything. They have not withheld inforrtian properly requestl, and have not
hidden their theory of the cas&here is no “trial by ambush” when Plaintiffs have

long known the underlying basis of Defendants’ positioBge Tishcon Corp. v.
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Soundview Commc’ns, IncNo. 1:04-CV-524-JEC, 2005 WL 6038743, at *8
(N.D. Ga. Feb. 15, 2005).

Nor is this a case of “inaccurate distioes” that may “mislead the Plaintiffs
and the Court as to what issues woulddmgputed [and] what questions to ask
during depositions,” as Plaintiffs imply. SéePls.” Br. at 12 (quotindso Med.
Indus. Pty., Ltd. v. Inmed CorB00 F. Supp. 2d 1297, 1308-09 (N.D. Ga. 2003).)
The information in the professor declarations did not even exist when Plaintiffs
were taking depositions. The contenttbé professor declaians is based on
professors’ activities andmpressions formed over the period beginning in
February 2009 (adoption dfie Policy) and continuing to the time of the Spring
2010 semester. Furthermore, to the extelaintiffs wanted to capture some
portion of these professors’ impressicasd experience (“thinking”), they were
free to depose them during the time for depositions.

Also, once Defendants objected to the breadth of Plaintiffs’ September 16,
2009 e-mail request for additional infornmatj Plaintiffs were free to narrow their
request or to provide more clarity. PHaffs did neither. Nor have Plaintiffs
indicated that Defendants so refused to mte\this information that they needed to
seek the help of the Courd obtain the information. Plaintiffs thus have not

established that they were surprised by tlontent of the professor declarations.
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They knew that fair use checklists werart of the Policywere being completed
by professors in compliance thithe Policy, and had ewedce in the ERes reports
that behaviors were, in aggregate, chaggi As demonstrated by their September
23, 2009 e-mail request, Plaintiffs knew thia¢re would be fair use checklists to
correspond to the ERes reportsSeéPls.” Br. Ex. D-1.) Thus, there was no
surprise when Plaintiffs were providedthvspecific professors’ analyses of how
their individualized use had changed amith the fair use checklists supporting
their decisions to post materials on ER8ge Breathe Eas2009 WL 92826 at *3
(finding that there was no surprise whethe record demonstrated that the
complaining party was aware of requeststf@ information at issue and had been
copied on letters pertaining to the vesgue of producing that information).

Nothing in Plaintiffs’ motion or bef demonstrates how the proffered
evidence would disrupt trial. Plairfsf had the opportunity to question the
professors who submitted declarations (blected not to in the case of Professors
Esposito, Meyers, Dixon, and Kruger) andd the opportunity to question those
professors they elected to depose reigg their use under the Policy and their
completion of fair use checklists.S€ePlIs.’ Br. at 4.) Thus, Plaintiffs were not
prejudiced in the development of thaase. Any “prejudie” Plaintiffs have

suffered was the result of their choice gooceed with thecase on a limited,
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premature record. Accordingly, Plaintiffeave failed to establish any failure to
disclose by Defendants that would warrartlusion of professors declarations;
and any alleged failureas, at most, judied and harmless.

CONCLUSION

For all of the foregoing reasons, Dedants respectfully ask that this Court
deny Plaintiffs’ Motion to Exclude ®imony and Evidentiary Proffers in
Declarations of Georgia &e University Professors.

Respectfully submitted this 13th day of May, 2010.

THURBERT E. BAKER 033887
Attorney General

R.O.LERER 446962
DeputyAttorney General

DENISEE. WHITING-PACK 558559
SenioAssistantAttorney General

MARY JOVOLKERT
GeorgidBarNo. 728755
AssistanAttorney General

K Kristen A. Swift

King & Spalding LLP

AnthonyB. Askew

GeorgidBar No. 025300
SpecialAssistantAttorney General
Stephe. Schaetzel
GeorgiaBar No. 628653

KristenA. Swift

GeorgiaBarNo. 702536

15



C.Suzannglohnson
GeorgiaBarNo. 321398

Attorneysfor Defendants

16



CERTIFICATE OF COMPLIANCE

| hereby certify, in accordance witlocal Rule 7.1D, that the foregoing

memorandum has been prepared using 14 point Times New Roman font.

/s/Kristen A. Swift
KristenA. Swift
(Ga. Bar No. 702536)

ATL_IMANAGE-6941935.2



UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

CAMBRIDGE UNIVERSITY PRESS,
et al,

Civil Action No.
Plaintiffs, 1:08-CV-1425-ODE

-VS.-

CARL V. PATTON, in his official
capacity as Georgia State University
President, et al,

Defendants.

CERTIFICATE OF SERVICE
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