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PROCEEDI NGS

( ATLANTA, FULTON COUNTY, GEOCRG A; NOVEMBER 5, 2010
I N CHAMBERS. )

THE COURT: THERE ARE TWO THINGS | WANTED TO TALK TO
YOU ALL ABQUT TCDAY. ONE IS THE SUBM SSI ONS OF PROPOSED
SCHEDULI NG ORDERS. BOTH OF YOU, BOTH SI DES SUBM TTED
SCHEDULI NG ORDERS WHI CH REFERRED TO | NSTANCES OF CLAI MED
COPYRI GHT | NFRI NGEMENT.

THE PROPOSAL MADE BY -- WHO DID EXHI BIT B, WHOSE WAS
THAT?

MR SCHAETZEL: THE DEFENDANTS.

THE COURT: OKAY. CALLS FOR PLAINTIFFS TO MAKE AN
INITIAL FILING AND |'M LOOKI NG AT SUBSECTION C, LITTLE C ON
PAGE 2 OF EXHIBIT B. | T SAYS THAT WTHI N 21 DAYS OF
COVPLETI ON OF THE DEPCSI TI ONS, PLAI NTI FF SHALL FI LE THEI R
SUBM SSI ONS SETTI NG FORTH | NSTANCES OF CLAI MED COPYRI GHT
I NFRI NGEMENT OF THE WORK | DENTI FI ED I N THE COURT' S SEPTEMBER
30, 2010 ORDER.

THEN | N THE NEXT PARAGRAPH LI TTLE D, THEN WTHI N 30
DAYS AFTER PLAI NTI FFS' MAKE THEI R FI LI NG DEFENDANTS SHALL
SUBM T THEI R OPENI NG BRI EF AS TO THE CLAI MED | NFRI NGEMENTS, AND
THEN E, WTHI N 30 DAYS OF THE FI LI NG OF DEFENDANTS OPENI NG
BRI EF, PLAI NTI FF SHALL SUBM T AN OPPCSI TI ON BRI EF AS TO THE
CLAI M | NFRI NGEMENTS, AND THEN F, WTH N 21 DAYS OF THE FI LI NG

OF PLAI NTI FFS' OPPGCSI TI ON BRI EF, DEFENDANTS SHALL SUBM T THEI R

ANDRE G ASHLEY, O C R
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REPLY BRI EF AS TO THE CLAI MED | NFRI NGEMENTS.

ALL RIGAT. NOW MY QUESTION IS THIS. | DON T REALLY
UNDERSTAND WHAT EXACTLY IS GO NG TO BE GO NG ON | N THESE
NUMERQUS BRI EFS.

I MEAN ARE YQU JUST TALKI NG ABQUT THESE BRI EFS TRYI NG
TO NAI L DOMN WHAT THE UNI VERSE OF CLAI MED I NFRI NGEMENTS 1S, OR
ARE YOU REFERRI NG MORE GENERALLY TO THE | DEA OF BRI EFI NG
WHETHER FAI R USE APPLI ES TO THESE VARI OQUS | NSTANCES OF CLAI MED
I NFRI NGEMENT?

MR RICH YOUR HONOR, IF I MAY, AND | THI NK WHAT |
WLL INDICATE IS I N ACCORD W TH QUR DI SCUSSI ONS W TH OPPCSI NG
COUNSEL. WHAT WE PROPCSED TO DO WAS FI RST FROM THE BENEFI T OF
DI SCOVERY TO SET FORTH THOSE | NSTANCES OF CLAI MED | NFRI NGEMENT
ON VH CH YOUR HONOR WOULD FOCUS W THOUT BRI EFI NG THE FAI R USE
| MPORT OF THOSE SI NCE AS YOUR HONCR PO NTED OQUT THE BURDEN OF
DEMONSTRATI NG FAI R USE RESTS W TH THE DEFENDANTS, AND SO OUR
FI RST SUBM SSI ON WOULD NOT BE A LEGAL BRI EF SO MJUCH AS AN
| DENTI FI CATI ON OF THE | NSTANCES OF CLAI MED | NFRI NGEMENT AGAI N
WTH THE BENEFI T OF THE RENMAI NI NG DI SCOVERY.

THE RENMAI NI NG ROUNDS OF BRI EFI NG WOULD BE THE MORE
TRADI TI ONAL | SSUE JO NDER ON THE FAI R USE | SSUES. WE WOULD
ANTI CI PATE THAT MR SCHAETZEL AND H' S FI RM WOULD RESPOND AS TO
EACH CLAI MED | NFRI NGEMENT AS THEY WLL W TH WHATEVER PROFFER
AND | NCLUDI NG WE ASSUME, ANY FAI R USE JUSTI FI CATI ONS W TH

RESPECT TO I T.

ANDRE G ASHLEY, O C R
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WE GET ESSENTI ALLY OQUR -- THE THIRD FILING I N THE
LI ST IS ESSENTI ALLY OUR BRI EF RESPONDI NG TO WHATEVER FAI R USE
AND OTHER LEGAL JUSTI FI CATI ONS MAY BE OFFERED, AND YOU CAN
CONSI DER THE FOURTH FI LI NG AS THE EQUI VALENT OF A REPLY BRI EF
BY THE OTHER S| DE RESPONDING TO US. I T'S A LI TTLE CUVMBERSOVE
BUT - -

THE COURT: ARE THESE BRI EFS GO NG TO BE I N THE
NATURE OF SUMVARY JUDGMVENT BRI EFS, OR ARE VWE GO NG TO BE
CONSI DERING THIS AS A TRAIL?

MR RICH  WE DI SCUSSED THAT AT SOVE LENGIH, AND
SPEAKI NG FROM THE PLAI NTI FFS' PERSPECTI VE, WE FRANKLY COULD
PROCEED ElI THER WAY AT THIS PO NT AND WLL OBVI QUSLY BE GUI DED
BY YOUR HONOR S PREFERENCE.

WE SCRT OF FEEL THAT TO THE EXTENT THAT A LOT OF
THESE ARGUMENTS ON THE ONE SI DE ARE QUI TE FACT SPECI FI C.
CERTAINLY | F WE DRI LL DOWN LOCKI NG WORK BY WORK, THERE W LL BE
A FAI R AMOUNT OF DETAI LED BACK AND FORTH WHI CH PERHAPS LENDS
| TSELF | F NOT BETTER AT LEAST AS EASILY TO BRI EFI NG

AND FRANKLY TO THE EXTENT, AS YOUR HONCOR |'S AWARE,
THE FAI R USE DOCTRI NE HAS A BI G LEGAL COVPONENT. AGAIN I T
SEEMED TO US I T MAY ALSO LEND | TSELF TGO, SO THAT WE THOUGHT
PERHAPS THE MORE EFFI Cl ENT TECHNI QUE, EVEN THOUGH | T SOUNDS
LIKE A LOT OF PAPER, WOULD BE TO PRESENT IT IN A NEXT ROUND OF
SUMVARY JUDGVENT BRI EFI NG FOR YOU TO CONSI DER AGAI N SUBJECT TO

YOUR HONOR S PREFERENCE.

ANDRE G ASHLEY, O C R
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MR SCHAETZEL: YOUR HONOR, FOR THE DEFENDANTS TWO
PO NTS. FIRST, THERE'S A THRESHOLD | SSUE HERE. WHEN THE COURT
LOOKS AT ITEMC, WVHICH IS THE NI TI AL SUBM SSI ON TO BE MADE BY
THE PLAI NTI FFS, WE TH NK THAT TWD THI NGS COULD HAPPEN THERE.

THE FI RST THI NG THAT COULD HAPPEN | S THAT AS TH S
NEXT RCOUND OF | NVESTI GATI ON GOES FORWARD, | T'S PCSSI BLE,
ALTHOUGH WE THI NK UNLI KELY, THAT THE PLAI NTI FF M GHT ACTUALLY
W THDRAW SOVE OF THE CLAI MED | NFRI NGEMENTS ON THE LI ST THAT' S
CURRENTLY BEFCRE THE COURT.

THERE I'S AN | SSUE | N THAT THEY ARE ASKI NG FOR THE
CHANCE TO ADD CLAI MED | NFRI NGEMENTS TO THE LI ST THAT' S
CURRENTLY BEFCRE THE COURT, AND WE OPPOSE THAT.

THE COURT: YOU MEAN THE 2010 BRI EF?

MR SCHAETZEL: YES, MA' AM SO THAT'S THE FI RST
THRESHOLD | SSUE AS TO WHETHER OR NOT -- AND THAT' S ALL, AS MR
RI CH SAYS, THAT'S ALL THAT WOULD BE IN THE | TEM C FI LI NG JUST
AN | DENTI FI CATI ON OF THE UNI VERSE OF THI NGS THAT WERE | N
DI SPUTE.

THE COURT: | WAS SORT OF ASSUM NG THAT THE
PLAI NTI FFS' I NI TI AL FI LI NG WOULD BE A VERY COMPREHENSI VE LI ST.
| MEAN YOU VE ALREADY | DENTI FI ED CERTAIN THI NGS I N THE FI LI NGS
THAT YOU VE MADE. YOU VE | NDI CATED YOU WANT TO AUGVENT THAT
LI ST BOTH WTH NEW.Y DI SCOVERED 2009 | NFRI NGEMENTS AND THEN YQU
WOULD LI KE TO ADD LATER | NFRI NGEMENTS AS WELL?

MR RICH  THAT' S CORRECT.

ANDRE G ASHLEY, O C R



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

THE COURT: SO THOSE ARE | SSUES, BUT THEY' RE REALLY
KIND OF A LITTLE BIT COLLATERAL TO THE FI RST QUESTION IN MY
M ND, AND, THAT IS, | DON T REALLY UNDERSTAND WHAT YOQU ALL
THINK I'S GO NG TO BE GO NG ON WTH ALL OF THESE BRI EFS AND
WHETHER | T''S REALLY GO NG TO MOVE THE CONVERSATI ON AHEAD | F V\E
STILL NEED TO HAVE A TRI AL.

MR SCHAETZEL: THE PARTI ES ARE | N AGREEMENT, |
BELI EVE, YOUR HONOR, THAT ON THAT LATTER I SSUE AS TO WHETHER OR
NOT' THESE WLL BE BRIEFS OR IN THE NATURE OF PRETRI AL
SUBM SSI ONS THAT, IF YOU WLL, TEE UP THESE CLAI MED
I NFRI NGEMENTS FOR A TRIAL.  WH CHEVER WAY THAT GOES, THE
DEFENDANTS ARE FINE WTH THI S AS WELL.

THERE COULD BE DEPENDI NG ON WHAT THE DI SCOVERY SHOWAG
SOMVE BENEFI T TO DA NG SOVE THI NGS ON THE PAPER. THERE ARE, FOR
EXAMPLE, AS MANY AS 49 PROFESSCRS AT | SSUE. THERE COULD BE
SOMVE THAT WOULD FERRET OQUT ONE WAY OR THE OTHER

THE COURT: |I'MJUST TRYI NG TO TH NK, YOU KNOW | F VE
DO GO THE WAY OF | DENTI FYI NG -- THE PLAI NTI FFS | DENTI FY THE
CLAI M5 OF | NFRI NGEMENT, YOU KNOW WHAT WORKS THEY' RE TALKI NG
ABQUT, AND YQU ALL COVE BACK AND, | GUESS, | T S CONTEMPLATED
YOU M GHT SAY WELL, NO, THI' S PARTI CULAR CLAIM IS NOT VI ABLE
BECAUSE ACTUALLY THAT COURSE WASN T TAUGHT THAT SEMESTER OR
VWHATEVER.

YOU COULD GO THROUGH THAT WHOLE PROCESS, AND WHAT V\E

COULD BE LEFT WTH IS, YOU KNOW JUST A FINAL LI ST OF WHAT THE

ANDRE G ASHLEY, O C R
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ACTUAL CLAI MED | NFRI NGEMENTS ARE, AND | F THAT'S THE CASE, IT
SEEMS LI KE THERE'S AN AWFUL LOT OF WORK GO NG | NTO THAT.

OR VWE COULD DO THE SUMVARY JUDGVENT APPROACH ON THE
UNFAIR USE | SSUE OR FAIR USE | SSUE, AND | DON T KNOW ONCE WE
FINlSH WTH THAT WHETHER THAT W LL HAVE ADDRESSED THE WHCLE
CASE, AND IF NOT, | THINK IT'S KIND OF A WASTE OF TI ME JUST TO
DO THE SUMVARY JUDGVENT ROUTE.

MR RICH YOUR HONOR, IF I MAY RESPONDI NG TO THAT,
I F YOUR HONOR BELI EVES THAT THE PAPERS ADEQUATELY ADDRESS THE
FOUR FAI R USE FACTORS AND WHATEVER OTHER ASPECTS OF THE
ANALYSI S THE PARTI ES BELI EVE RELEVANT AND THEN APPLI ES THOSE TO
THE ALLEGATI ONS WE PUT FORWARD | N QUR SUBM SSI ON, WE BELI EVE
I T"S DI SPCSI TI VE OF THE CASE EXCEPT FOR ANY | NJUNCTI VE RELI EF
IF WVE PREVAIL ON SOVE OR ALL OF IT. I N OTHER WORDS, WE
WOULDN T SEE ANY TRI AL | SSUES.

I F, ON THE OTHER HAND, YOUR HONOR FEELS THERE ARE ANY
ASPECTS OF THE FAI R USE ANALYSI S VWH CH DON' T LEND THEMSELVES TO
BEI NG RESCLVED I N THE EXCHANGE OF PAPERS AND PERHAPS AFFI DAVI TS
OR WHATEVER, THEN | PROBABLY WOULD SUGGEST REVI SI TI NG THE WHCLE
| DEA OF GO NG THROUGH THI S EXERCI SE AND MAYBE, YOU KNOW LET'S
DO SOVE FORM OF TRI AL AND SAVE EVERYBODY A LOT OF TI ME.

I N OQUR EXPERI ENCE IN THESE CASES | N OTHER DI STRI CTS
OFTEN, NOT' ALWAYS BUT OFTEN, THE FAI R USE | SSUES HAVE BEEN ABLE
TO BE RESOLVED THROUGH A SUMVARY JUDGVENT KI ND OF PROCESS

BECAUSE | THI NK, YOUR HONOR, WLL HAVE BEFORE YOU ALL OF THE

ANDRE G ASHLEY, O C R
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RELEVANT FACTS, AND YOQU LL CERTAINLY HAVE MORE THAN YOUR -- A
FULL BRI EFI NG ON THE RELEVANT LEGAL PRI NCI PLES. YOU VE HAD A
BUNCH OF THAT ALREADY FROM US.

AND UNLESS YOUR HONOR GO NG THROUGH THAT WERE TO SAY
"M STILL NOT' COVFORTABLE FACTUALLY W TH APPLYI NG SOVE OF THAT,
QUR PCSI TI ON WOULD BE THAT WOULD REALLY BE DI SPCSI TI VE OF THE
MERI TS ONCE YOQU ADDRESS THE FI LI NGS, MEANI NG NO TRIAL WLL BE
NECESSARY.

THE COURT: WELL DCES ElI THER SI DE WANT A JURY TRI AL?

MR RICH WE ARE NOT SEEKI NG DAMAGES, AND WE HAVE
NOT ASSUMED THE ENTI TLEMENT OF SUCH A TRI AL.

MR SCHAETZEL: | DON T THI NK WE -- WE WOULD NOT WANT
A JURY TRIAL, BUT THERE' S -- THERE ARE TWO WAYS OF LOOKI NG AT
THE CASE, AND | TH NK THE PARTIES DO DI FFER ON THI S.

| T APPEARS TO US THAT THE PLAI NTI FFS' WAY OF LOOKI NG
AT THE CASE | S AT LEAST I N LARGE PART FROM A PCLI CY STANDPO NT,
LOOKI NG AT THE POLI CY OF GECRG A STATE AND TRYI NG TO MAKE A
DETERM NATI ON AS TO WHETHER OR NOT | T I N EFFECT SANCTI ONS OR
FAI' LS SANCTI ONS PROPER FAI R USE.

WE BELI EVE STRONGLY THAT AS THE COURT HAS DONE IN I TS
SEPTEMBER 30TH ORDER THAT TO ADDRESS FAIR USE I N THI S CONTEXT
IT WLL HAVE TO BE A WORK- BY-WORK, | F YOU WLL, FACT-BY-FACT
COVPARI SON.

| F THAT' S THE ROAD THAT WE' RE GO NG DOMN, QUI TE
FRANKLY | PERSONALLY DON T SEE ANYWAY WE COULD RESOLVE ALL OF

ANDRE G ASHLEY, O C R
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THESE W THOUT A TRI AL BECAUSE THERE WOULD BE SOMVE FACT DI SPUTES
IN SOVE OF THOSE | NSTANCES.

THE COURT: G VE ME AN EXAMPLE?

MR SCHAETZEL: SURE. THE FOURTH FACTOR OF FAI R USE
AS TO WHETHER OR NOT' THERE HAS BEEN ANY MARKET HARM THE
PARTI ES MAY HAVE A DI SPUTE AS TO WHETHER OR NOT THERE' S BEEN
MARKET HARM FOR A G VEN WORK, AND THAT MAY BE SOVETHI NG THAT
WOULD HAVE TO BE LI TI GATED | N THE COURTROOM

A PROFESSOR AS TO WHETHER OR NOT' THERE WAS A
SUFFI CI ENT NEXUS BETWEEN THE CLASS THAT HE OR SHE TAUGHT AND
THAT SUBJECT MATTER AND THE EXCERPT THAT WAS USED AS TO WHETHER
OR NOT' THAT WAS PROPER UNDER THE FAI R USE ACT.

THE COURT: OKAY. MWELL, LET'S BACK UP JUST ONE STEP
FURTHER. ON THE QUESTI ON OF WHETHER TO EXPAND THE UNI VERSE OF
POTENTI AL CLAI MED | NFRI NGEMENTS INTO -- | THINK I T"S I NTO
2010 --

MR RICH  THAT' S CORRECT.

THE COURT: -- | DON T REMEMBER EXACTLY HOW THE
SEMESTERS HT. HERE' S WHAT | THINK. | TH NK YOU ALL HAVE
PLENTY OF MATERI AL TO WORK W TH FROM 2009, AND |'M NOT SURE
THAT | SEE WHY | T' S NECESSARY TO ADD MORE CLAI MED | NFRI NGEMENTS
FROM 2010.

I N SAYI NG THAT | AM GUESSI NG SI NCE GEORA A STATE' S
PCLI CY DID NOT CHANGE OR THE UNI VERSI TY' S PCLI CY DI D NOT

CHANGE, | THINK IT DIDN' T GO NG | NTO 2010, THAT IF WE ADD TO

ANDRE G ASHLEY, O C R
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THE UNI VERSE OF MATERI AL THE CLAI MED | NFRI NGEMENTS FROM 2010
THEY PROBABLY WOULDN T BE ANY DI FFERENT | N SUBSTANCE FROM THOSE
I N 2009.

I THI NK THE PLAI NTI FFS MADE THE PO NT | N YOUR PAPER
THAT YOQU FI LED THAT YOU NEED TO GO I NTO 2010 TO MEET THE,
QUOTE, ONGO NG AND CONTI NUQUS, CLOSED QUOTE, REQUI REMENT, BUT
I T SEEMS TO ME THAT BASED ON ONLY A LITTLE BIT OF EVI DENCE SUCH
THAT THE PCLI CY HASN T CHANGED, THERE ARE MORE | NSTANCES OF
CLAI MED | NFRI NGEMENT, | T WOULD BE POSSI BLE TO SATI SFY THAT
REQUI REMENT SUFFI Cl ENTLY SO THAT WE COULD CONCENTRATE ON THE
POOL OF CLAI MED | NFRI NGEMENTS FROM 2009 OF WVHICH | THI NK THERE
ARE QUI TE A FEW

WHAT IS THE TOTAL?

MR RICH ITWAS -- | COUNTED IT THHS MORNING IT
WAS MANY DQZENS.

THE COURT: | WOULD THINK | T WOULD BE H GHER THAN
THAT.

MR RICH  THERE WERE -- |IN THE THREE AUGUST
SUBM SSI ONS YOU RE SAYI NG?

THE COURT: YES.

MR RICH YES, THERE WERE A BUNCH, YOU RE Rl GHT,
YOUR HONOR. THE MAYMESTER AND JUNE - -

THE COURT: MWOULD I T BE 2007

THE LAW CLERK:  125.

THE COURT: 125. OKAY. THERE YOU GO SO YQU VE GOT

ANDRE G ASHLEY, O C R
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120 | NSTANCES AND MAYBE SOVE OVERLAP OF MATERI ALS BETWEEN
DI FFERENT ONES, BUT LOTS OF STUFF THERE THAT YOU CAN GET I NTO

SO | WANT BEFORE | MAKE A RULI NG ON YQU ALL'S REQUEST
TO I NCREASE THE TEMPORAL SCOPE, | WANT TO MAKE SURE |
UNDERSTAND EVERYBODY' S PCSI TION, AND |'M KIND OF LOCKI NG TO YQU
TO PERSUADE ME | F YOU THI NK YOU WANT TO - -

MR RICH TH S IS WHAT |' M SO HAPPY TO BE PERSUADED
QUT OF. WE FILED TH S REQUEST FOR TWDO REASONS, ONE OF WHI CH
YOU VE | DENTIFIED, WHICH IS, WE DIDN T FULLY APPRECI ATE WHETHER
YOUR HONOR S SEPTEMBER 30 ORDER VI EMED THOSE THREE TERMS AS A
SUFFI CI ENT BODY OF EVI DENCE ON VWHI CH YOU COULD EVENTUALLY MAKE
YOUR RULI NG AND VVE WANTED TO BE CAUTI QUS AND PROTECTI VE I N THE
EVENT THAT YOU WERE OTHERW SE OF A M ND TO SAY THHS ISN' T
ENOUGH OF A BODY OF EVIDENCE ON WHICH | CAN RULE. YQU VE MADE
CLEAR NOW YOUR VI EW AND WE' RE FI NE.

THE ONLY RENMAI NI NG - -

THE COURT: | THINK WTH THE RI GHT STI PULATI ON OR
SOME LI TTLE OFFER OF EVIDENCE | T COULD BE HANDLED.

MR RICH  AND THAT GOES TO MY SECOND CONCERN. AS
YOUR HONOR KNOWS FROM READI NG THE PRI OR MOUND OF PAPERS, OUR
FRI ENDS AT GEORA A STATE HAVE ARGUED THAT THERE' S BEEN A
SI GNI FI CANT | MPROVEMENT OR DI M NUTI ON I N NUMBERS OF CLAI MED
I NFRI NGEMENTS OVER TI ME.

VWE DI SPUTE THAT FACTUALLY. | TH NK EVEN THE AUGUST

SHOW NG DI SPUTES I'T, BUT | DON T WANT TO BE I N A PCSI TI ON WHERE

ANDRE G ASHLEY, O C R
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AS PART OF THI S NEXT ROUND OF FILINGS WE' RE MET WTH AN
ALLEGATI ON THAT WE CAN T RESPOND TO WHI CH | S SOVEHOW THAT THE
2009 MATERI AL |'S NOT REPRESENTATI VE OF, QUOTE, ONGO NG
PRACTI CE.

| F GEORGA A STATE' S REPRESENTATI VES ARE PREPARED TO
STI PULATE TO THAT, THEN WE' RE FINE W TH PULLI NG THAT MJCH OF
QUR DI SCOVERY REQUEST OFF THE TABLE.

THE COURT: YQU ALL I N YOUR BRI EF THAT YQU FI LED YQU
SAID YOU DIDN' T THI NK I T WAS NECESSARY OR MAYBE NOT EVEN
APPRCPRI ATE TO EXPAND THE TEMPCRAL SCOPE OF THE CLAI MED
I NFRI NGEMENTS, THAT' S My RECOLLECTI ON.

MR SCHAETZEL: THAT'S CORRECT, WE DON T THHNK I T'S
APPRCPRI ATE TO GO I NTO THAT. THE DI SCOVERY EXPENSE ALONE ON
THE STATE AND ON THE UNI VERSI TY IS SUBSTANTI AL WH CH WAS THE
REASON -- ONE OF THE REASONS FOR THE ACCOVMODATI ON THAT WE HAD
WAS TRYI NG TO GO BACK FOR THE THI NGS THAT ARE ALREADY, |F YQU
WLL, ON THE TABLE, GO BACK AND GET CHECKLI STS AND SO ON AND SO
FORTH - -

THE COURT: OKAY. WELL, |I'M HEARI NG KIND OF AN
AGREEMENT THAT THERE IS NO NEED TO EXPAND THE TEMPORAL SCOPE
THEN?

MR SCHAETZEL: | THINK THAT'S RIGHT. AS TO MR
RICH S QUESTI ON OF WHETHER OR NOT' WE CAN REPRESENT THAT 2010 IS
REPRESENTATI VE OR AKIN TO 2009, | DON T KNOW THAT WE HAVE ANY

| NFORVATI ON ON THAT. |I'D HAVE TO TALK TO THE CLI ENT ABOUT THAT

ANDRE G ASHLEY, O C R
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TO FI ND QUT.

THE COURT: WELL, | THINK TH S | SSUE HAS TO BE
ACCOMWODATED IN SOVE WAY. | MEAN | THINK IT'S QUT OF FAI RNESS
TO THE PLAI NTI FFS' SIDE, YOU KNOW | F YOU ALL ARE IN A POSI Tl ON
TO MAKE THE ARGUMENT THAT THI NGS HAVE CONTI NUED TO GET BETTER
AND BETTER AFTER 2009, THEN | HAVE TO LET THEM DO THEI R
DI SCOVERY.

MR SCHAETZEL: | MEAN THE POLI CY WAS | MPLEMENTED.

VE WOULD ANTI Cl PATE THAT THI NGS WOULD CONTI NUE ON THE COURSE
THAT THEY HAVE GONE SI NCE FEBRUARY OF 2009, THE DATE THE PQOLI CY
WAS ADOPTED.

BUT, AGAIN, IT'S NOT SOVETH NG WHERE THERE' S A PERSON
AT GEORG A STATE THAT 1S, YOU KNOW MONI TORI NG ALL THAT. WE' D
HAVE TO DO SOVE RESEARCH TO TRY AND BE ABLE TO DETERM NE
EXACTLY WHAT SORT OF REPRESENTATI ON WE COULD G VE UNLESS YQU
HAVE SOME - -

MR ASKEW NO | DON T HAVE ANY | NFORVATI ON ABOUT
THAT.

THE COURT: OKAY. WELL BASED ON WHAT YOU ALL HAVE
TOLD ME AND AFTER HAVI NG READ THE BRI EFS THAT YOU ALL
SUBM TTED, |'M GO NG TO RULE THAT THE TEMPCRAL SCOPE OF CLAI MED
I NFRI NGEMENTS CANNOT BE EXPANDED. WE' RE DEALI NG W TH THE
2009 -- THE THREE SEMESTERS I N 2009, AND WE' LL STICK W TH
THOSE.

AND AS | SAID, MY BEST BELIEF IS THAT THAT' S ENOUGH

ANDRE G ASHLEY, O C R
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TO MEET THE ONGO NG AND CONTI NUOUS REQUI REMENT, AND | CAN T SEE
ANY REASON WHY THI NGS WOULD BE DI FFERENT WHEN YOU VE GOT THE
SAME PCOLI CY AND A LOT OF THE SAME PROFESSORS. SO THAT' S WHAT
VWE' LL DO ON THAT.

NOW THE PLAI NTI FFS HAVE ASKED TO BE ALLOWED TO
AUGVENT THE 2009 GROUP OR TO CHANGE OR CLARIFY I T BASED ON
I NFORVATI ON YOU HAVE NOW THAT MAKES | T APPEAR THAT THE FI LI NG
YOU ALL DID I N AUGJST, | GUESS, WAS NOT QUITE CORRECT. | CAN T
SEE ANY REASON WHY THAT SHOULDN T BE ALLOWED.

MR RICH AND I TH NK WE HAVE HAD COOPERATI ON FROM
THE DEFENSE ABOUT PROVI DI NG US W TH UPDATED ERES REPORTS SO
THAT HOPEFULLY CAN ALLOW US TO DO THAT IN A COUPLE OF
I NSTANCES.

THE COURT:  OKAY.

MR SCHAETZEL: | THI NK THE QUESTI ON, YOUR HONOR, 1S
WHETHER OR NOT THE PLAI NTI FF WOULD BE ABLE TO ADD NEW
ALLEGATI ONS OF | NFRI NGEMENT FROM THOSE.

WHAT TRANSPIRED IS THIS. FOR EXAMPLE, MR RAINS
CALLED AFTER THE CLOSE OF FACT DI SCOVERY AND SAI D WE WOULD LI KE
TO GET AN ERES REPORT FOR THE SUMMER OF 2009. JOHN GAVE US
SOME | NSTRUCTI ONS AS TO HOW HE WANTED THAT PREPARED, AND WE
FOLLOWNED THOSE | NSTRUCTI ONS.

I T WAS DURI NG THE SUMVER COF 2009 THAT WE PRI NTED OFF
THE REPORT AND PROVI DED I'T TO THE PLAI NTI FF. SO THE SEMESTER

WAS STILL RUNNI NG WE CAN NOW RUN THE REPORT AND ARE PREPARED

ANDRE G ASHLEY, O C R
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TO SHOW WHAT TRANSPI RED FOR THAT ENTI RE TI ME.

THE COURT: RI GHT.

MR SCHAETZEL: WHAT WE THINK IS FAIR GAME | S | F FOR
EXAMPLE A SPECI FI C ALLEGATI ON OF | NFRI NGEMENT, MAYBE UNDER THE
ORI G NAL REPORT | T | NDI CATED THAT TWO STUDENTS HAD ACCESS OR
WORK THAT WAS ON THE ERESERVE SYSTEM AND NOW I T SHOAS THAT FOUR
STUDENTS ACCESSED THAT WORK.

THAT' S A DI FFERENT SCENARI O FROM SAYI NG NO, NOW WE' RE
GO NG TO -- WE SEE THAT I N A DI FFERENT CLASS, THERE S A
DI FFERENT WORK AND WE' RE LOCKI NG AT A NEW COPYRI GHT
REG STRATI ON, A NEW COPYRI GHT CLAI M OF | NFRI NGEMENT WHERE
VEE - -

THE COURT: |I'M NOT SURE |I'M FOLLON NG YOU ON THI S.
YOU JUVPED FROM THE FOUR STUDENTS TO THE TWO DI FFERENT
REG STRATI ONS.

MR SCHAETZEL: AND THAT' S WHAT WOULD HAPPEN
POTENTI ALLY, YOUR HONOR. LET'S SAY, FOR EXAVPLE, THAT BOOK
NUVMBER 1 HAS ALREADY BEEN | DENTI FI ED AS A COPYRI GHTED WORK AND
THERE' S A CLAI MED | NFRI NGEMENT OF BOOK NUMBER 1.

NOW WHEN WE RUN THE REPORT AGAI N, A DI FFERENT BOCOK
APPEARS THAT WAS PERHAPS PUBLI SHED BY ONE OF THE PLAI NTI FF
PUBLI SHERS, A DI FFERENT SAGE BOOK, FOR EXAMPLE, |S NOW ON THE
REPORT THAT WAS NOT ON THE REPORT WHEN I T WAS RUN WHEN WE
PROVI DED I T.

ARE WE GO NG TO BE SUBJECT TO NOW A NEW CLAI M OF

ANDRE G ASHLEY, O C R
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I NFRI NGEMENT FOR THAT NEW WORK?

THE COURT: YEAH, YEAH, | DON T SEE WHY NOT, BUT I
DON T SEE AS A PRACTI CAL MATTER WHY I T SHOULD MAKE ANY
DI FFERENCE TO YQU.

I MEAN MY IDEA HERE | S TO GET A REALLY CORRECT LI ST.
THAT' S WHAT |' M LOCKI NG FOR. A LI ST THAT LAYS QUT EXACTLY WHAT
HAPPENED | N EACH SEMESTER AS TO EACH OF THE COPYRI GHTED WORKS
WHERE THERE WERE CLAI M5 OF | NFRI NGEMENT, AND TO THE EXTENT THAT
El THER SI DE HAS BETTER | NFORVATI ON NOW SURE, LET'S CLEAN UP
THE LI ST.

MR SCHAETZEL: WE LL DO SO

THE COURT: OKAY. | TH NK WHAT NEEDS TO HAPPEN, YQU
ALL NEED TO EXCHANGE | NFORVATI ON, AND THEN | THI NK YOU SHOULD
GET TOGETHER AND PREPARE FOR ME A CLEANED UP VERSI ON OF THE
LI ST THAT YOU ALL FILED I N AUGUST, THERE WERE TWO LI STS, |
GQUESS, AND | F THERE IS SOVETH NG YQU DON T AGREE ON, YOQU COULD
NOTE YOUR DI SAGREEMENT.

AND | GUESS WHAT |'M THI NKI NG CF AT TH S PO NT SI NCE
WE' RE SORT OF EXPANDI NG THE SCOPE OF THESE LI STI NGS, YOU KNOW
MAYBE ONE PAGE COULD BE DEVOTED TO EACH CLAI MED | NFRI NGEMENT,
AND YOU COULD HAVE, LIKE YOU DID ON TH S CHART, YOU KNOW THE
NUMBER OF CHAPTERS DI STRI BUTED, THE PAGE RANGE, THE NUMBER OF
PAGES.

I CAN TELL YOQU SOMETHI NG ELSE YOU COULD DO FOR ME

THAT WOULD SAVE ME DO NG SOVE MATH WOULD BE TO PUT SQOVE

ANDRE G ASHLEY, O C R
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PERCENTAGES IN THERE, YOU KNOW WHAT PERCENTAGE OF THE PAGES I N
THE WORK - -

MR RICH  WERE PHOTOCOPI ED?

THE COURT: RIGHT, AND THEN, YOU KNOW ON THE BOTTOM
HALF OF THE PAGE OR WHATEVER, ANY PARTS WHERE YOQU ALL JUST
DI SAGREE ABQUT THE FACTS, AND MAYBE, YOU KNOW JUST TRY TO MAKE
I T EASY TO READ. MAYBE PUT THE DI SAGREEMENTS | N RED AND THE
AGREED PARTS I N BLACK, AND THEN WE WOULD HAVE 127 PAGES, AND W\E
COULD GO FROM THERE.

AND THEN | WOULD THI NK AT THAT PO NT, YOU KNOW |
DON' T KNOW VWHETHER -- WHATEVER WE DO AFTER THAT | WANT TO MAKE
SURE THAT | T ADDRESSES ALL CLAIMS IN THE CASE. | DON T WANT TO
GET TO A PO NT WHERE |' VE RULED ON THE FAI R USE | SSUES, AND
THEN SUDDENLY THERE | N THE BACKGRCOUND THERE | S SOVETHI NG
ELSE LI NGERI NG SUCH THAT WE DON' T GET A FI NAL JUDGVENT QUT OF
I T.

MR RICH  YOUR HONOR, TO ME PARAMOUNT | S WHAT WORKS
EFFI Cl ENTLY FOR YOUR HONOR, BUT HAVI NG SAI D THAT, | DO BELI EVE
JUST I N THE NATURE OF THE FAI R USE | SSUE JO NDER AND 3 VEN THE
NUMBER OF WORKS AND ALSO @ VEN THAT THERE WLL BE A
DI SAGREEMENT AS TO WHETHER THI'S CASE | S ULTI MATELY ONLY ABCQUT
WORK BY WORK OR WHETHER | 'S ABOUT THE ANTHOLOG CAL EFFECTS OF
COVPI LI NG SO MANY WORKS IN A G VEN COURSE, WHICH | S ALSO
CENTRAL TO OUR ALLEGATIONS IN THI'S CASE, THAT G VEN THAT | FEEL

THAT YOU WOULD HAVE EVERYTHI NG YOU NEEDED AND MAYBE WE CAN
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STREAMLINE | T INSTEAD OF FOUR FI LI NGS | NTO TWD FI LI NGS. WE' RE
ALL FOR THAT.

I THINK I'T COULD BE DONE ULTI MATELY EFFI Cl ENTLY ON
PAPER. | COULD BE WRONG. YOUR HONOR MAY DI SAGREE. | DON T
NECESSARI LY AGREE WTH STEVE ON THI'S, MR SCHAETZEL, THAT THERE
'S AN I NEVI TABLY TO TRI AL.

I TH NK THERE WOULD BE RELATI VELY FEW | SSUES THAT
FROM THE BODY OF AFFI ANTS YOU HAVE ALREADY. YOU HAVE
AFFI DAVI TS FROM EACH OF OUR CLI ENTS REPRESENTATI VES ABOUT THE
MARKET HARM | T'S A VERY GENERI C ARGUMENT. | T'S NOT A SUBTLE
ARGUMENT.  YOUR HONOR WLL RESPOND TO I T AS YOU WLL.

AND, LI KEW SE, THE OTHER FACTORS THEY' RE VERY FACT
SPECI FI C, AND THEN ULTI MATELY YOUR HONOR S HARD TASK, OF
COURSE, |S TO APPLY THAT TO THE LAW AND | JUST DON' T KNOW HOW
W TNESSES ON THE STAND ARE THAT MJCH MORE LI KELY TO ADVANCE
CLARI TY FOR YQU THAN HAVI NG | T BEFCRE YQU.

THE COURT: RIGHT. ONE DI STI NCT DI FFERENCE WOULD BE
THAT | F WE TRY THE CASE, LET'S ASSUME I T'S NOT NONJURY, THEN I
WOULD EXPECT TO GET PROPOSED FI NDI NGS OF FACT AND CONCLUSI ONS
OF LAW AND THAT M GHT BE MORE HELPFUL TO ME THAN JUST LOOKI NG
AT BRI EFS WH CH, YOU KNOW WOULD NOT BE SO FACT BASED.

SO MY IDEA | S YQU ALL FINI SH YOUR DI SCOVERY, THEN YQU
TAKE A CERTAIN AMOUNT OF TIME TO GET TOGETHER THESE LI STS THAT
I WANT, AND ONCE THAT HAS BEEN DONE, | TH NK WE SHOULD SET A

TRI AL DATE, GET A PRETRI AL ORDER, AND AT THE TRI AL YOU ALL

ANDRE G ASHLEY, O C R
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WOULD BE AT LIBERTY TO STRUCTURE | T AS YOU W SH.

YOU ALL COULD AGREE TO PRESENT AFFI DAVI TS AT THE
TRIAL. THAT WoOULD BE FINE WTH ME | F BOTH SI DES AGREE. YQU
COULD CALL SOVE W TNESSES.

I WOULD LI KE TO DI SCOURAGE YOU FROM PRESENTI NG A
WHOLE LOT OF EXPERT TESTI MONY. YOU COULD BUT |'M NOT' TOO SURE
HOWHELPFUL I T'S GO NG TO BE.

OKAY. SO HOW IS THAT FOR AN APPROACH?

MR ASKEW | COULD SAY | TH NK WE CERTAI NLY, YOUR
HONOR, I NTEND TO PRESENT THE TESTI MONY OF DR. CREW WE' VE
OGBVI QUSLY HAD HIM I NVOLVED IN TH'S CASE A SUBSTANTI AL LENGIH OF
TIME NOW HE HAS SUBM TTED AN EXPERT REPORT.

THE COURT: HE HAS?

MR ASKEW AND VVE WOULD BE PLANNI NG ON USI NG H M |
THINK IN A TRIAL AS AN EXPERT. | DON T TH NK WE WOULD
ANTI CI PATE HAVI NG ANY OTHER EXPERT I N THE CASE. THERE NMAY BE
W TNESSES FOR US WHO WOULD BE REPRESENTATI VES FROM GEORG A
STATE AND VARI QUS PROFESSORS.

THE COURT: YEAH, | DON T KNOW HOW HELPFUL | NDI VI DUAL
PROFESSOR TESTI MONY IS GO NG TO BE EI THER, BUT YQU ALL ARE
THE -- YQU VE GOT' TO STEP FORWARD AND TAKE THE LEAD ABOUT WHAT
YOU THINK | S THE BEST WAY TO PRESENT YOUR CASE.

ALL RIGHT. NOW HERE' S ANOTHER | SSUE FOR THE TRI AL.
IT MAY BE IF THE ONLY | SSUE TO BE TRIED I S FAIR USE AND THE

PLAI NTI FFS HAVE THE BURDEN OF PROCOF -- EXCUSE ME, THE
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DEFENDANTS HAVE THE BURDEN OF PROOF. THAT THAT' S THE WAY THE
TRIAL WOULD BE STRUCTURED. YQOU ALL WOULD GO FI RST AND YQU ALL
WOULD | N REBUTTAL.

MR SCHAETZEL: WE WOULD ASK FOR THAT.

THE COURT: YEAH.

MR RICH YOUR HONOR, M GHT IT MAKE SENSE, THIS IS
HELPFUL GUI DANCE AND WE' RE COVPLETELY COMFORTABLE W TH THE
APPRCACH, | T PROBABLY WOULD MAKE SENSE W TH THE BENEFI T OF YOUR
HONOR' S FEEDBACK THAT WE OVER THE COURSE OF THE NEXT LI TTLE
VWH LE CHAT BETWEEN COUNSEL AND FI GURE QUT OUR THOUGHTS ABOUT
THE MOST EFFI Cl ENT WAY TO STRUCTURE A TRI AL, YOQU KNOW SO THAT
WE CAN MAKE THI S EXERCI SE NOT' TOO PAI NFUL FOR EVERYBODY.

THE COURT: RIGHT. | KNOW THAT YOQU ALL ARE PROBABLY
STRUGGLI NG OVER HOW THE FAI R USE DEFENSE SHOULD BE PRESENTED,
AND WE HAVE GOT HERE 127 WORKS, AND | THI NK THAT' S SOVETHI NG
YOQU ALL JUST HAVE TO STRUGGLE W TH AND FI GURE OQUT WHAT TO DO
WTHIT. ['MNOT GO NG TO TAKE THE LEAD ON -- JUMP I NTO THE
BREACH ON THAT. SO WE' LL JUST HAVE TO SEE HOW THAT SHAKES
QuT.

OKAY. LET'S SET AN AMOUNT REASONABLE - -

MR RICH  YOUR HONCR, MNAY | RAISE ONE OTHER
DI SCOVERY RELATED | SSUE FOR YOQU?

THE COURT: YES.

MR RICH AND TH S I NVOLVES FURTHER DEPCSI TIONS, |F

ANY, OF PROFESSCRS.
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THE COURT: |'M GLAD YOU BROUGHT THAT UP. GO AHEAD.

MR RICH | DONT TH NK THERE' S A LARCGE DI SPUTE. WE
HAVE NO | NTENTI ON TO TAKE A DEPOSI TI ON OF EVERY PROFESSOR WHO
WLL SHOWUP ON THI S 127 OR WHATEVER THAT NUMBER M GHT BE
LI ST.

VWE DO FEEL VVE WOULD WANT TO TAKE LI TERALLY A HANDFUL
OR LESS SUCH DEPCSI TI ONS OR FEWER SUCH DEPCSI TI ONS.

THE COURT: | THOUGHT YQU HAD FI VE LEFT FROM YOUR
PREVI QUS AGREEMENT?

MR RICH WE DO AND SO THERE' S NO DI SPUTE THERE.
HERE' S THE WRINKLE. WE DON' T KNOW NOW| GUESS A SLI GHTLY
DI FFERENT | SSUE, WHO AT GEORA A STATE FROM THAT LI ST OF |
COUNTED 48 DI FFERENT PROFESSORS | THI NK SO FAR, WHO THEY M GHT
CALL AT TRI AL AND PRESENT AS REPRESENTATI VE OF PRACTI CES.

ALL WE HAD WANTED WAS THE PROTECTI ON THAT I N THE
EVENT, AND I T'S NOT UNCOWON, THAT WE WOULD RECI PROCATE I N THE
EVENT ElI THER S| DE PROPOSES NOW TO PRESENT LI VE TESTI MONY FROM
SOVEONE WHOM THE OTHER SI DE HAD NOT HAD THE OPPCRTUNI TY TO TAKE
A DEPGCSI TI ON THAT A TRI AL DEPOCSI TI ON BE AFFORDED. THESE HAVE
BEEN VERY NARROW TO OUR DEPCSI TIONS.  THAT' S REALLY THE SCCOPE
OF THE DI SAGREEMENT BETWEEN US.

THE COURT: BASED ON THE BRI EF THAT YOU ALL FI LED, MY
| MPRESSI ON WAS THAT YOUR PREVI QUS AGREEMENT LI M TED YQU TO
POTENTI ALLY FI VE MORE DEPCSI TI ONS AND THAT THE DEFENDANTS WERE

READY, WLLI NG AND ABLE FOR YOU TO HAVE THOSE FIVE. SO THAT' S

ANDRE G ASHLEY, O C R
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YOUR AGREEMENT AND THAT' S FI NE WTH ME.

["M NOT TOO SURE WHAT TO DO BEYOND THAT. | MEAN BOTH
SI DES HAVE KI ND OF STRUCTURED YOUR CASE IN THE WAY YOU WANTED
TO, AND MY ATTI TUDE GENERALLY |I'S THAT BOTH SI DES HAD AN AMPLE
CPPORTUNI TY FOR DI SCOVERY, AND YOU CHOSE TO DO CERTAI N THI NGS,
AND | DO NOT WANT TO JUST OPEN UP DI SCOVERY AGAI N BECAUSE |
THINK I'T WLL DELAY THINGS AND | T WLL BE VERY EXPENSI VE.

I TH NK WHAT YOU ARE SAYI NG ABQUT WELL I F THE
PLAI NTI FFS DECI DE TO CALL CERTAI N PECPLE AT TRI AL THAT YQU
DI DN T KNOW PREVI QUSLY THAT THEY M GHT BE TESTI FYI NG YQU
HAVEN T HAD A CHANCE TO QUESTI ON THEM YQOU KNOW THAT M GHT BE
AN AREA WHERE SQOVE EXCEPTI ONS COULD BE MADE, BUT | REALLY THI NK
YOU ALL SHOULD, YOQU KNOW TRY TO THI NK THROUGH HOW YOU TH NK
THE TRIAL 1S GO NG TO GO, AND YOU RE GO NG TO HAVE TO TALK
ABQUT WHO YOUR W TNESSES ARE GO NG TO BE WHEN YOU DO THE
PRETRI AL ORDER AND JUST SEE HOW I T LOOKS AND SEE WHAT YOU CAN
RESOLVE BY AGREEMENT.

MR RICH  EXCELLENT.

MR ASKEW COULD I ASK THI S QUESTI ON, YOUR HONOR?

THE COURT: YES.

MR ASKEW THERE IS TH S QUESTI ON ABCQUT THE NUMBER
OF PROFESSORS THAT WE HAVE | NVOLVED HERE 48 OR 49, AND YQU RE
ABSOLUTELY CORRECT, WE' VE WRESTLED W TH HOW MANY OF THOSE WOULD
VWE WANT TO USE AS A W TNESS.

AM I CORRECT I N MY UNDERSTANDI NG THAT YOU WOULD NOT

ANDRE G ASHLEY, O C R
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BE PARTI CULARLY | NTERESTED | N HEARI NG FROM 48 PROFESSCRS?

THE COURT: WELL, AS | SAID, | DON T WANT TO JUWP
I NTO THE BREACH HERE. | THOUGHT MYSELF ABOUT, YQU KNOW CAN
THE FAI R USE DEFENSE BE PRESENTED IN TH S CASE BASED ON SQOVE
GENERALI ZATI ON ABOUT THE NATURE OF THE WORKS AND SO FORTH, AND
I T"S POSSI BLE THAT I T CAN BE, BUT "M NOT -- | DON T WANT TO
MAKE THAT DECI SI ON FOR YOU ALL.

I THHNK I'T"S JUST YOU KNOW THE CASE BETTER THAN | DO,
AND | THI NK, YOU KNOW YOQU ALL WOULD BE THE BEST JUDGES OF THE
BEST WAY TO PRESENT YOUR FAlI R USE DEFENSE.

| WOULD I MAG NE | WOULDN' T BE TOO HAPPY TO HEAR FROM
48 OR 49 PROFESSORS, PARTI CULARLY |F THEY' RE ALL GO NG TO BE
SAYI NG THE SAME THI NG

MR RICH  YOUR HONCR, AN OBVI QUS POSSIBILITY IS THAT
WE CAN STI PULATE TO THE REPRESENTATI VENESS OF THE TESTI MONY OF
SOMVE NUMBER OF PROFESSORS. WHETHER THAT'S FEASI BLE, | DON T
KNOW BUT THAT WOULD LOG CAL.

THE COURT: YEAH, | DON T KNOWEITHER | REALLY
DON T. | JUST DON T KNOW | MEAN | SEE YOUR LI ST OF THESE
WORKS, AND MAYBE | HAVE SOMVE | MPRESSI ONS ABOUT WHAT THEY ARE,
BUT | THINK IT'S PRETTY OBVI QUS THAT | HAVEN T READ VERY NANY,
I F ANY, OF THESE WORKS, AND SO SOMVEBCODY IS GO NG TO HAVE TO
EDUCATE ME ABQUT THEM AND THE BEST WAY TODO IT, |I'M NOT SURE
WHAT IS THE BEST WAY TO DO I T.

ALL RIGHT. NOW LET'S SEE, SO YQU ALL I'N YOUR

ANDRE G ASHLEY, O C R
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PROPOSED SCHEDULI NG ORDERS CONTEMPLATED A CERTAI N AMOUNT OF
TI ME FOR SUPPLEMENTATI ON OF DI SCOVERY AND DEPCSI TI ONS OF UP TO
FI VE GEORG A STATE W TNESSES, AND THAT' S OKAY W TH ME.

AND THEN I N SECTIONS C, D, E AND F OF THE PLAI NTI FFS'
FI LING YOU HAVE ALL TH S STUFF ABQUT OPPCSI TI ON BRI EFS.  LET' S
JUST SCRATCH THAT, AND | NSTEAD OF THAT SAY THAT COUNSEL FOR THE
PARTI ES SHALL CONFER AND JO NTLY PREPARE UPDATED STATEMENTS OF
THE CLAI MED | NFRI NGEMENTS | N THE THREE 2009 SEMESTERS, AND
WHAT WOULD BE THE AMOUNT OF TI Mg, YOQU THI NK, YOU D NEED TO DO
THAT?

MR SCHAETZEL: WE W LL BE PRODUCI NG ELECTRONI CALLY
TODAY UPDATED ERESERVE REPCORTS.

MR RICH HOWNDCES 30 DAYS FROM THE CLOSE OF THE
DEPGSI TI ONS SOUND TO GET THAT PRCCESS DONE?

MR SCHAETZEL: 1S THAT FOR BOTH OF US --

MR RICH WE RE TH NKI NG 45 DAYS, YOUR HONOR, FROM
THE END OF THE DEPCSI TI ONS.

THE COURT: LET'S DO THAT. 45 DAYS TO GET THAT FI LED
WTH THE COURT, AND THEN | GUESS AFTER THAT WE JUST NEED TO SET
A DATE FOR FI LI NG THE PROPCSED PRETRI AL ORDER.

HOW MJCH TI ME DO YOU WANT FOR THAT?

MR SCHAETZEL: TWD THOUGHTS ON THAT, YOUR HONOR
FIRST, I'D LIKE TO BE CERTAIN THAT THE COURT | S AWARE THAT LATE
YESTERDAY WE FI LED A MOTION TO DISM SS. SO THAT' S --

THE COURT: | HAVE SEEN IT. JUST GLANCED AT IT. |
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HAVE NOT' HAD A CHANCE TO READ I T.

MR SCHAETZEL: CERTAINLY, | UNDERSTAND. | WANTED
YOQU TO BE AWARE OF THAT AS WE TALKED ABOUT Tl ME, BUT OBVI QUSLY
I F WE JUST USE THE LOCAL RULE PROVI SI ON, SOMVETHI NG LI KE ANOTHER
30 TO 45 DAYS TO PREPARE THE PRETRI AL ORDER.

MR RICH | WOULD AGREE W TH THAT.

THE COURT: OKAY. 30 DAYS AFTER THE FI LI NG OF THAT
LI ST, YOU GET THE PROPOSED PRETRI AL ORDER I N, AND | GUESS AS
SOON AS | GET THAT PRETRI AL ORDER, I'LL SET A TRI AL DATE.

OKAY. SO WHAT WE HAVE OUTSTANDI NG OTHER THAN THI S
| SSUE ABOUT THE CLAI M5 OF | NFRI NGEMENT, WE HAVE THE PLAI NTI FFS'
MOTI ON FOR RECONSI DERATI ON THAT WAS FI LED A COUPLE OF WEEKS AGO
I TH NK AND - -

MR RICH  THE SECOND PORTION OF WHI CH I S NOW MoOT
FROM TCDAY.

THE COURT: RIGHT, | GUESS SO SOVE OF I T | S MOOT.
ARE YOU ALL GO NG TO FI LE A RESPONSE TO THAT?

MR SCHAETZEL: YES, |IT'S DUE MONDAY.

THE COURT: ALL RIGHT. [|'LL LOOK AT THAT, AND WE' LL
JUST TAKE THAT UNDER ADVI SEMENT FROM THAT PO NT, AND THEN AS
SOON AS | GET YQU ALL'S RESPONSE TO THE MOTI ON TO DI SM SS,
WE' LL GET BUSY ON THAT.

I THI NK THAT PRETTY WELL WRAPS UP THE AGENDA. CAN
YOU ALL THI NK OF ANYTHI NG ELSE?

MR LARSON: YOUR HONOR, IF I COULD ON SECTION A OF
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THE PROPOSED SCHEDULE, THE ENTI RE DI SCOVERY SCHEDULE | S KEYED
OFF OF THE DATE OF ElI THER NOVEMBER 30 OR 15 DAYS AFTER YOUR
DECI SION ON THE MOTI ON FOR RECONSI DERATION. | TAKE I T FROM
WHAT YOQU JUST SAI D THAT WE SHOULD PLAN OUR DATES BASED ON YOUR
RESPONSE THEN TO THE MOTI ON FOR RECONSI DERATI ON?

MR KRUGVAN:  NO, | DON' T THI NK THAT' S NECESSARY.
TS ONLY PART TWO OF THE MOTI ON FOR CONSI DERATI ON.

THE COURT: ALL RIGHT. THANK YOU VERY MJCH.

THE LAWCLERK: MAY | CLARIFY ONE THI NG THE
SUBM SSION OF THE LI ST, YOU REFERRED TO IT AS A LI STING OF THE
CHARTS. DO YQU PREFER THAT IN A CHART FORVAT, OR DO YOQU PREFER
T INLIKE ONE PAGE FOR EACH ITEM? | T M GHT BE EASI ER TO
CLARI FY NOW EXACTLY HOW THAT W LL BE DONE.

THE COURT: | WOULD LI KE ONE PACGE FOR EACH.

MR SCHAETZEL: YES, | HEARD 127 PAGES.

THE COURT: YOU KNOW 1'M NOT SURE WHETHER A CHART 1S
FEASI BLE.

MR RICH DID YOQU FIND THE CHART HELPFUL ON THE
SUBM SSI ON?

THE COURT: | DI D.

MR SCHAETZEL: WE CAN DO BOTH.

THE COURT: BOTH WOULD BE GREAT.

OKAY. THANK YQU.

( PROCEEDI NGS CONCLUDED. )
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CERTI-F-1-CATE

UNI TED STATES OF AMERI CA

NORTHERN DI STRI CT OF GEORG A

I, ANDRE G ASHLEY, DO HEREBY CERTI FY THAT | AM A
U S. D STRICT REPORTER FOR THE NORTHERN DI STRI CT OF GEORG A,
THAT | REPORTED THE FOREGO NG AND THE SAME |S A TRUE AND
ACCURATE TRANSCRI PTI ON OF MY MACH NE SHORTHAND NOTES AS TAKEN
AFORESAI D.

I N TESTI MONY WHERECF | HAVE HEREUNTO SET MY HAND ON

TH S 10TH DAY OF FEBRUARY, 2011.

ANDRE G ASHLEY
OFFI G AL COURT REPORTER
NORTHERN DI STRI CT OF GEORG A
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