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Vi deot ape Deposition of Mark P. Becker, Ph.D.

April 22, 2011

(Reporter disclosure made pursuant to
Article 10.B. of the Rules and Regul ati ons of
the Board of Court Reporting of the Judici al
Counci |l of Georgia.)

THE VI DEOGRAPHER: This is Tape No. 1 to
t he vi deot ape deposition of Mark Becker, in the
matter of Canbridge University Press versus Mrk
Becker. This deposition is being held at King &
Spal di ng, 1180 Peachtree Street in Atlanta,
Georgia, on -- on April 22nd, 2011. The tinme is
now 8:10 a.m W're on the record.

My nanme is Henry Stewart. |'mthe
vi deographer. The court reporter is Julie
Fri edman.

Counsel, will you please introduce
yoursel ves and affiliations, and the w tness
will be sworn.

MR. ASKEW |'m Tony Askew, and |I'mthe
counsel for Ceorgia State University and Mark
Becker in this litigation.

MR. KRUGVAN. And | am Edward Krugman, and

| represent the plaintiffs in this litigation.

5
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MARK P. BECKER, Ph.D., having been first
duly sworn, was exam ned and testified as
fol |l ows:

MR KRUGVAN: Yeah. Before we -- Before
we begin, | just want to state on the record an
obj ection that we have that we object to this
deposition to the extent that it is intended to
be offered as trial testinony.

Dr. Becker is a defendant in this |lawsuit.
We understand he resides in the district,
resi des within subpoena range, and is being
represented by counsel for the defendants; and
presumably Dr. Becker could voluntarily appear
at trial and provide live testinony.

And obvi ously, the deposition is going
forward; but we expressly reserve and do not
wai ve our right to object at the appropriate
time to any attenpts to introduce the deposition
testinony of Dr. Becker on the grounds that he
is not available within the neaning of the
Federal Rules of Evidence or Federal Rules of
Civil Procedure.

We al so understand that there -- | think
there's a -- a deadline of, | believe, 11:30
when Dr. Becker --

6
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MR. ASKEW There is a deadline.

MR. KRUGVMAN: -- has -- has to | eave, and
we -- We reserve our right in the event that
there's insufficient time to continue this
deposition at a | ater date.

MR. ASKEW We will address the
unavailability issue in just a second in this
deposition. Al right.

MR. KRUGVAN: Ckay.

DI RECT EXAM NATI ON
BY MR, ASKEW

Q Al right. Wuld you state your nane for
the record, please, sir.

A Mar k Becker.

Q And what is your current position today or

enpl oynent position?

A I'mthe president of CGeorgia State
Uni versity.

Q And what are your duties and
responsibilities as the president of Georgia State
Uni versity?

A " mresponsible for |eading the
uni versity.

Q WI1l you be avail abl e, President Becker,

on the 17th of May and thereafter for several weeks
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to appear for live testinony in the trial of this
action here in Atlanta?

A Il will be outside the United States of
Anerica starting the afternoon of May 17th unti
Sat urday, My 28t h.

Q And were those plans nade sone tine ago,
and would it be very difficult for you to change
t hose pl ans?

A Those -- Those plans were nmade nont hs
ago, well before |I knew of the -- of the scheduling

of the trial.

Q Wuld it be difficult for you to change
t hose pl ans?

A It would be difficult. Yes.

Q I'"d like to ask you sone questions now,

Presi dent Becker, about what | m ght characterize as
the Georgia State University conmunity.

A. Yes, sir.

Q Please tell ne what is the geographic size

of the Georgia State University community.

A Well, Ceorgia State University is --
geographically resides in dowmmtown Atlanta, so it
spreads over nmany blocks. |It's nore than 40
bui | di ngs, | believe.

We enroll and teach over 31, 000 students.

8
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We house over 3,000 students at this point, 4,000
this fall, so we hold -- own nultiples buildings over
a large footprint in downtown Atl anta.

Q Now you say you have 31,000 students
today. Do you have a recollection of how nany
students CGeorgia State University had in 20097

A | becane president January 1, 2009. At
that point we had approximately 28,000 plus students,
28,000 and several hundred.

Q How many professors are currently enpl oyed
at Georgia State University?

A Well, there's approximtely 1,000
tenure -- tenure tract faculty. Then there'd be many
part-tinme teaching instructors or full-tine
instructors, so | don't have a nunber for the nunbers

of instructors and part-tinme faculty but --

Q Do you have any sense for --

A It would be -- It would be in the
hundr eds.

Q Ckay.

A Yeah.

Q Can you tell nme how many courses,

Presi dent Becker, are taught at Georgia State
Uni versity today.

A. We teach hundreds of thousands of credit

9
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hours; and individual courses, | don't have a
specific nunber; but it would, again, be in the many

hundreds to thousands. Yeah.

Q And -- And do you have a sense of how
many courses were being taught in tw thousand --

A VWll, it would be --

Q -- nine?

A It would be a |ike nunber.

Q Ckay.

A In fact, it would have been nore. Because

of budget cuts, we've actually had to reduce the
nunmber of cuts -- courses nore recently to enrol
nore students per section.

Q What is the tuition for students at
Ceorgia State University today, President Becker?

A Tuition per senester is approximtely
$3,500 in state, approximately $12, 000 out of state;

and there's another $800 in fees on top of that.

Q What was the tuition for students in 20009,
Presi dent Becker?

A It would have been in the 20 -- high
2, 000s.

Q The sane for --

A For in state, yeah. It was

approximately -- At that point it was approxi mately

10
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a four-to-one relationship in state, out of state.

Q So if it was 2,000 in state, it would be
about 8,000 for out of state?

A Yeah. It was -- It was nore than 2, 000.
It was probably between 2,500 and 3,000 would be ny
guess. Probably 2800, sonething like that is -- is a
reasonabl e guess. | don't have the specific --
specifics, nunbers in front ne.

Q Can you tell us what -- what you believe
to be the -- the average cost for textbooks for
students at Georgia State University?

A Well, we actually have to have that nunber
for conputing financial need; and the nunmber we use
is $500 per senester per student based on the

conversations of student buying patterns with the

bookst or e.

Q And -- And what would that figure have
been in 2009?

A It had -- That figure hasn't changed
dramatically over tinme. |It's been a pretty stable
nunber .

Q Is -- Is there anything el se you can

think of, President Becker, that you'd |like to tel
us about the CGeorgia State University and its

conmuni ty?

11
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MR. KRUGVAN: (bjection. Form Vague.
Over broad.

THE WTNESS: 1In general, it's just a
| arge public research university, a very conpl ex
institution, six schools and coll eges --
busi ness, |aw, education, arts, and sciences,
heal t h and human sci ences, public policy.

We enroll of those 31,000 students, 22,500
in round nunbers, the nunber of undergraduate
students. Another 8,500 or so are professional
and graduate students.

The student mix is quite diverse. The
race and ethnicity is probably the nost diverse

in the nation. W have many part-tinme students,

as well as large -- a majority of full-tine
st udent s.
Q (By M. Askew) And what do you believe to

be the on-canpus residential comunity for Georgia

State University?

A Oh, specifically on canpus, as |'ve
menti oned previously, we have approximately -- over
3,000 beds at present and will be -- W're

continuing to add to that base.
Q So the renmi nder, over 3,000 woul d be

students that are conmuting into the canpus; is that
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correct?

A It would be students who either live in
apartnments nearby or commute. W have students that
comrut e over great distances.

The Atlanta netropolitan area is a
popul ati on of approximately 6 mllion people, and it
i nvolves a lot of individuals who commute into the
city either by the two interstates, 75, 85 --
actually, three of them-- Interstate 20, or use the
MARTA rail system

So we -- W would have a very significant
percent age of our students cone in fromoutlying
counties of the netropolitan area.

Q Al right. | want to talk to you now
about the copyright policy --

A. Yeah.

Q -- that's in place at the University
system and at CGeorgia State University.

Are you famliar with the copyri ght
policy --

A | --

Q -- that is in place today for the
university systemand at CGeorgia State University?

A | am

Q Do you have a general understanding of --
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or famliarity of what that policy provides?

A | do.
Q What -- What is that understandi ng?
A That the policy basically |lays out the

expectations and the processes for faculty to

eval uate whet her or not sone materials are fair use;
and that if they are fair use, then -- then, of
course, the ability under the law to utilize those
materials w thout charge.

And if the materials are not deened to be
under fair use, that an appropriate set of steps be
taken either to conpensate the hol der of the
copyright or to find alternatives.

Q Do you have an understandi ng as to why
Georgia State University chooses to have a copyri ght
policy?

A Well, it's -- It's a University System of
CGeorgia policy; and, you know, it's -- You have it
to conply with the Iaw, which we do.

Q To conply with the copyright law, is
that --

Ri ght.
-- correct?

Right. Yes, sir.

O > O »

Can you tell ne, President Becker, what

14
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steps are taken at Georgia State University to ensure
that the faculty conplies with the provisions of the
copyright policy?

A Oh. Yes, sir. |It's actually in the
policy.

There's a required checklist that the
faculty nmenber has to go through if they want to
actual ly have -- take an item and basically say under
fair use they can nmake this available to the students
at no charge through electronic reserves or other
neans, that they have to go through the checklist and
| ook at the four categories that are used to eval uate
whet her or not fair use is in play in that case.

Q Are you aware of any educational efforts
t hat have been nmade by CGeorgia State University to
educate the faculty as to the copyright policy?

A Oh, yeah. Certainly. W -- at the point
of -- You know, as of the point that the policy was
put into place, all faculty were trained on the
policy. That was a requirenent.

Q Are you famliar with the electronic
reserve systemat Georgia State University?

A I"'mfamliar in the sense that | know it
exists, and | know in general terns what it does. |

have not used it nyself.
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Q Can you tell ne generally what you
understand that that reserve system does.

A That itens deened to be of -- covered
under fair use are delivered to the library either in
original or scanned formand then put into an
el ectronic system where the students who have
access -- and it's only the students in the course
for which that material's been deened to be fair
use have access through a password-protected
system -- have access for the senester of that course

and only during that course.

Q Wiy has Georgia State University chosen to
adopt and inplenent an el ectronic reserve systen?

A Vell, quite sinmply in the --

MR. KRUGVAN: (bj ection. Foundation.

Q (By M. Askew ) You can go ahead and
answer the question --

A Ckay.

Q -- pl ease.

A Quite sinply, with the technol ogy

avai |l abl e today, it's the nost sensible way to nake

materi al s avail able that are covered under fair use.
Students today work from everywhere. They

work electronically. They -- Many of our students,

as | said earlier, cone in fromlarge distances.
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They don't necessarily cone in every day.

And so that if we were to work only with
paper copies either through distribution in the
classroomor in the library, that would not be
convenient in nmeeting with the expectations of the
twenty first century student.

Q Are you famliar with the library reserve
system at Georgia State?

A ['"'massumng it works like any library
reserve system Yes.

Q Can you conpare for nme how the electronic
reserve systemworks with how the |ibrary reserve
syst em wor ks?

A Wll, they're basically -- Oneis a
t echnol ogi cal advancenent over the other. Library
reserve systens, you take a paper copy of the
material, if we're tal king about books or journal
articles, et cetera, or if it were a work of art.
You put it on reserve in the library.

The student can go in, show that they
have -- that they're a nenber of that class, and ask
to access the material there in the library while
they're in the library.

In the electronic case, it's -- the --

The sane verification has to take place, but it takes

17
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pl ace electronically, and it doesn't require you to
physically be in the library.

Q Are you famliar with course packs,

Presi dent Becker?

A I"mfamliar with them Yes.

Q Can you describe for nme what your
understanding is of a course pack.

A Well, a course pack is a -- generally has
been a paper collection of materials. Again, it
could be journal articles. It could be book
chapters. It could be other inmges, things put on
paper, bound together generally by sonebody that
produces that.

And it is sold in the bookstore to the
students generally sitting right next to the
t ext books for that course.

Q Wuld that be -- Wuld that course pack
be available for sale to anyone that's in the
bookst or e?

A Wl |, anyone that's in the bookstore; and
it's also available for resale at the end of the
senester just |ike textbooks are.

Q Way, Professor -- Well, Professor Becker
why doesn't CGeorgia State University sinply nake

avail able to students in course packs those materials

18
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that are nmade available to themin the electronic
reserve systentf?

A Vell, that's going to be an individual
determ nation of the faculty nenber, what makes the
nost sense for that course; but the course pack and
the electronic reserve systemare not the sane thing.

The el ectronic reserve systemare -- are
selected set of materials for that course that are
covered by fair use and can be provided in a cost
effective way to the students and in a conveni ent,
nmeani ng el ectronically accessible way to the
students, whereas the course pack is going to be a
very different sort of product, requires that you
carry it around. It's much nore |like a textbook than
it is the electronic reserve system

So they're -- They're not directly
conpar abl e.

Q M. Becker, is there a budget in the
Ceorgia State University budget process for

perm ssion fees for the electronic reserve system

mat eri al s?
A Not to nmy know edge.
Q Way don't you have a -- a budget item for

el ectronic reserve systemnaterial s?

A Well, actually, | can't actually answer

19
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that question in detail, because that |evel of budget
detail is below the |evel at which | reviewthe
budget .

Q Do you understand that electronic
reserve -- that the electronic reserve systemis, in

fact, reserved for only a fair use of the materi al

I nvol ved?

A That certainly is nmy understandi ng.
That's what the policy says. Yes, sir.

Q If -- If the use that is being made in
the fair -- in the electronic reserve systemis a

fair use, do you believe a perm ssion fee should be
pai d?

A Absol utely not. Law under fair use there
iIs no fee to be paid.

Q I f, though, the use that was proposed to
be nade exceeds what is permtted by fair use, do you
beli eve a perm ssion fee should be paid under those
ci rcunst ances?

A Yes.

Q And do you believe that Georgia State
University is prepared and has in the past paid fees
for uses that exceed fair use?

MR. KRUGVAN. Objection. Form Conpound.
THE WTNESS: First --
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MR. KRUGVAN: Lack of foundation.
THE WTNESS: First, we are prepared.

Secondly, | can't attest to whether we have or

have not paid in the past, 'cause | don't know

if we've ever had a situation where we've put
sonet hi ng on reserve that was not covered by
fair use. It's possible. |'mjust not aware.

Q (By M. Askew) Do you have any
understanding as to whether Georgia State University
has, in fact, had course packs avail able to students
in the past?

A That woul d be a presunption of yes,
because any institution in this country has that.

Q And if course packs are prepared and nade
avail abl e to students, do you have an under st andi ng
as to whether perm ssion fees are under those
circunstances paid if the use in the course pack
exceeds fair use?

A Absol utely. Yeah.

Q As a general question, President Becker
Is the electronic reserve systemfree of charge to
the students for its use?

A Wll, there's not an added fee for using
it, so any -- Any expenses that go into providing it

woul d have been covered through either state

21
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appropriation and/or tuition and fees.

Q Is there any charge to the students for
the use of the library reserve systenf

A It's the sane as for the electronic
reserve system It would be covered by the fees.
There's not an additional fee charged to the student
for access of the material that way.

Q As a final question, President Becker
what is the value to the educati on experience at
Ceorgia State University of the electronic reserve
syst enf?

MR. KRUGVAN: (bj ection. Vague. Lack of
f oundat i on.

THE WTNESS: The -- The value of the
el ectronic reserve systemis it provides you a
technologically current way to provide fair use
materials, something we've been doing literally
as long as |'ve been in the acadeny, which is
since the 1980s.

I[t's just that now instead of having to
phot ocopy fair use materials and either
distribute themthrough the library or in class,
you now have an el ectronic, technologically
nodern way of providing access to the sane sorts

of materi al s.

22
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MR. ASKEW | have no further questions
for the w tness.
THE W TNESS: Thank you.
CROSS- EXAM NATI ON
BY MR KRUGVAN:

Q Good norning, Dr. Becker.
A Good nor ni ng.
Q My nane i s Edward Krugman, and we net for

the first tinme just a few m nutes ago --

A Ri ght .

Q -- correct?

A That's correct.

Q | amwith the law firm Bondurant, M xson &

El rore here in Atlanta and am representing Canbri dge
University Press, Oxford University Press, and Sage

Publication in this litigation in which you are a --

A Ri ght .

Q -- def endant.

A Ri ght .

Q If at any tine | ask a question, you don't

understand it, please ask ne to restate it, because |
want to make sure that you and | are on the sane
page.

MR. ASKEW And, M. Krugnan, |let ne just

make one slight correction. | would agree that
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Presi dent Becker is a defendant, but | think he
is a defendant in his official capacity --
MR KRUGVAN:  Yeabh. In --

MR. ASKEW -- not as a personal
def endant .
Q (By M. Krugman) Yeah. | did not attend

to suggest that you were a defendant in your persona

capacity, sinply --

A It's nmy understanding | inherited this
| awsuit when | becane president.
Q From your predecessor, Carl Patton
A Correct.
Q You testified just a nonent ago that the

val ue of the Ereserve systemto CGeorgia State is to

provide fair use materials to --

A That's --

Q -- to students; is that correct?

A Correct.

Q Now you -- you're -- You're aware of the

exi stence of the Ereserve system is that correct?
A That is correct.

Have you ever used that systenf

Q

A Not personally. No.

Q Have you ever accessed that systenf
A

| have not.

24
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Q Have you ever examined the -- the
Ereserves on -- on file at any tine to determ ne what
Is avail able or not available to students?

A | have not.

Q kay. So sitting here today, you have no
basi s what soever to testify that the materials that
are available to students on the electronic reserve
systemat Georgia State conport with fair use under
the federal copyright law, is that --

A That is --

Q -- correct?

A -- incorrect. That is not correct.

Q Okay. And if you could please, given that
you' ve never exam ned any of the works --

A Correct.

Q -- you've never used the system the basis

for your testinony that the materials that are
avai l abl e to students conply with fair use.

A The basis is, just as in every aspect of
the university for which I'mresponsible, if we have
a policy that covers it, we have a systemin place to
educat e peopl e about the policy and how you i npl enent
it and how you use it.

And it is the expectation that that is

what happens and that people accountable for it are
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seeing to it that their duties are fulfilled.
Q And who are those peopl e?
A In the case of the -- of Ereserve system
it would be faculty that go through the fair use
checklist; and it would be the librarians who are

responsi bl e for making the system avail abl e,

functi on.
Q Is there anyone el se?
A No one else conmes to mnd at this tine.
Q Provost Pal nf?
A Wl l, Provost Palm the dean of library

reports directly to Provost Palm But, again,
Provost Pal m personally is not going to be

interfacing with the system

Q But ultimately it's part of Provost Palnis
responsibilities as provost to ensure that --

A In that the library --

Q -- to ensure conpliance with federal

copyright |law, correct?

A Yes. In that the library reports to her,
it is -- it falls under her responsibility as
del egated from ne.

Q And ultimately it falls under your
responsibility as well as president of the university

to ensure that --
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A Vell, you --

Q -- that the library and the use of the
el ectronic reserve systens conports with federal
copyright |law, correct?

A Right. And you can carry that all the way
up to the Board of Regents to whom | report.

Q Now -- Now you becane president of

Ceorgia State on January 1 of 2009; is that --

A That is correct.

Q -- correct?

A That is correct.

Q And you were elected to that position by
the Board of Regents of the University System of
Georgi a?

A Wl |, the board appointed ne and

presumably held an election, but | wasn't present for

t he el ection.

Q Okay. And after you assumed office, you
had the good fortune of becom ng a naned defendant in
this action in -- in your official capacity?

A | learned that after | assuned the

position. Yes.
Q And - -
A Wll, it was not the first thing the board

di scussed with ne.
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Q | take it you still would have accepted
the offer had -- had you been aware of this
litigation?
A That's a hypothetical. 1'mnot going to

answer a hypot heti cal .

Q After becom ng president of Georgia State,
you had occasion to review the anended conplaint in
this case; is that correct?

A | have.

Q And have you reviewed, other than the
anended conpl aint, any other pleadings in this case?

A Actual ly, what | have also found, due to a
Googl e search of nmy own nane follow ng on a recent
New York Tinmes article about the interesting things
you can find when you Googl e yourself, came across
the judge's opinions on sumrary judgnents and have
read those as well.

Q Vel |, other than those opinions and the
anended conpl ai nt, have you reviewed any filings in
this case that you can recall

A ["ve -- | don't know whether it's
technically part of the anended conpl aint or not.

The adm ssions that were requested by plaintiffs and
answered by counsel. Have revi ewed those.

Q Anything else that you can recall?
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A Not to ny -- Not at this tine.
Q Have you spoken with other defendants in
this litigation about the matter?
A Have not.
MR. ASKEW The matter being the [awsuit?
MR. KRUGVAN: The | awsuit.
THE W TNESS: Yeah.
Q (By M. Krugman) Yes.
A Have not.
Q Have you spoken with nmenbers -- nenbers of
the Board of Regents about --
A Not directly. No.
Q And when you say not directly, what do you
mean?
A Oh, | nean to say no. kay.
Q Ckay. Under st ood.
A Ckay.
Q Have you discussed the litigation with
anyone ot her than your | egal counsel?
A Not to ny know edge.
Q Where do you currently reside?
A 761 Virginia Crcle, Atlanta, Ceorgia
30306.
Q Is -- And that's your permanent

resi dence?
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A That's nmy own personal residence. Yes.

Q Do you have a second hone anywhere?

A | do not.

Q Where is your office | ocated?

A Dahl berg Hall, President's Suite, Third
Fl oor, Courtland Street, Atlanta, Georgia.

Q Yeah. |Is Georgia State currently in the
m dst of the spring --

A Ve --

Q -- 2011 tern®

A W are. Yes.

Q And do you plan to be in Atlanta and

wor king at Ceorgia State --
Well, first of all, when does that term

end?

A The termends first week of May.
Comrencenent is May 7th.

Q And do you plan to be in Atlanta through
the end of that term and through commencenent ?

A Not for the entire period. No. The week
bef ore commencenment, | wll be out of the city with

the U S. Departnent of Defense on a trip for

comrunity | eaders hosted by the Secretary of Defense.
Q Okay. You understand that the trial in

this matter has been scheduled to begin on May 16th
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of two thousand --

A | do understand that.

Q And you responded to questions from M.
Askew that you will be outside of the United States
begi nning May 17t h?

A That is correct.

Q And you will be outside the United States
t hrough May 28t h?

A That's correct.

Q On what day do you return to the United
St at es?

A May 28t h.

Q So you'll be back in the States on the
29t h?

A Arriving in |ate afternoon May 28th --
yeah. Arriving -- Yeah. May 29th is a Sunday, if |
have ny dates correct.

Q Where are you goi ng?

A Si ngapore and | ndonesi a, Yogyakarta and
Jakart a.

Q And what's the purpose of that trip?

A The purpose of the trip in Singapore is we
will neet wiwth U S. anmbassador to Singapore. W will
also nmeet with -- At least we're planning to neet

wWith representatives of National University of

31




© 00 N o o b~ wWw N P

N NN N NN P P P P P PR PR R E
g N W N P O © 0 ~N O O A W N P O

Mar k Becker, Ph.D. April 22, 2011

32
Si ngapore, Singapore Managenent University -- | think
the nanme's correct -- Singapore Technol ogy
University. [It's a newinstitution.
And then we will go on to Yogyakarta,
where we will have the official |aunching of Georgia
State's masters programof -- in econom cs being

done -- supported by the U S. Agency for
| nt ernati onal Devel opnent.

That is the original purpose of this trip.
It was schedul ed many nonths ago for that purpose,
continuing on to Jakarta to neet with U S -- US.

State Departnent representatives in Jakarta about our

activities in -- in Indonesia.

Q Yeah. |Is any of this trip -- Do you
consi der any of this trip personal vacation?

A None at all.

Q And when was this trip schedul ed?

A It would have been back in the fall, was
the -- | believe was when | was approached about

bei ng available for travel to Indonesia, and then the

Si ngapore conponents were added a few weeks after.

Q Are you flying out of Atlanta on the 17th
of May?
A | am Yes.

Q Do you know what tinme your flight is?
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A It -- It will be early afternoon.
Flights from-- on Delta Airlines to Asia generally
| eave around 1: 00 or 2:00 in the afternoon.
Q So | take it you would be -- You will be
in the city on May 16th when the trial begins?

A |l will be inthe city. Hey. | have plans
to be -- intended to be in the city on May 16t h.
Yes.
Q And you will in -- in the city for at
| east a snall portion on the day on May 17th,
al t hough - -
A Yeah. But | need to arrive at the airport

two hours early for international travel for the

appropri ate cl earance.

Q And you return on, what, Sunday, the
28th --

A 20 --

Q -- of May?

A Saturday, the 28th of May. Yeah.

Q So the 30th is Menorial Day?

A That's correct.

Q And then you plan to be in Atlanta
begi nning on the 31st of --
A | do not. The evening of the 30th, I

depart for London.
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Q And what is the purpose of --
A It -- It's, again, university business.
W have a nunber of neetings about
potential relationships, opportunities for students
and internships, faculty research and exchange
opportunities, both in Hall with the University of

Hall and then in London wth vari ous stakehol ders.

Q Is that a trip that you could delay for a
day or two if -- if your testinony were required in
court?

A If | were required by the judge, it could

be; but it would be very unfortunate. This is a trip
| had to cancel |ast year, and we've had -- To
interrupt it again would be unfortunate, but not

I npossi bl e.

Q And | take it if the Court were to order
your appearance at trial, you would conply with the
Court's order?

A | have no intention to -- to deny the
j udge.

Q And it's not -- You're not suffering from
any physical ailnent that would prevent you from
testifying?

A. Not at this tinme that |'maware of.

Q And while it would be possible for you to

34
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appear and -- and testify at the trial, it would

certainly be very inconvenient for you; is that

correct?
A It would be extrenely inconvenient. Yes.
Q What is the University System of Georgi a,

as you understand it?

A The University Systemof Georgia is the
collection of all the public institutions of higher
education that award associ ate's degrees, bachelor's
degrees, nmster's degrees, doctoral degrees and --
and ot her associ ated prograns.

There are 35 such institutions ranging

fromtwo-year institutions to research universities.

Q And Georgia State University is one of
t hose units of the --

A In -- in fact, the --

Q -- of the University Systemof Georgia; is
t hat --

A Yes, sir.

Q -- correct?

A That is correct. GCeorgia State is one of

the four research universities in the University
System of Georgi a.
Q And the other four research universities

are University of Georgia in Athens?
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A Georgia Institute of Technol ogy here in

Atl anta and --

Q And - -

A -- the Georgia Health Sciences University
i n August a.

Q VWhich is previously referred to as the

Medi cal Col | ege of Georgia; is --

A That is --

Q -- that correct?

A -- correct? Yes.

Q And we'll get ina-- in abit to talking
about research --

A Yeah.

Q -- universities. But what is the -- \Wat

do you understand the Board of Regents of the
Uni versity System of Georgia to be?

A My under standi ng of the Board of Regents
is the -- is the authority of -- responsible for the
Uni versity System of Georgia. By constitution all --
The Board of Regents has a certain anpount of autonony
from state government.

The | egi sl ature approves a budget for the
board, and the board is then -- has the authority to
al l ocate that budget and oversee the operation of the

uni versities.
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THE COURT REPORTER:  One?

MR, KRUGVAN: One. Yes.

(Plaintiff's Exhibit 1 was marked for
identification.)

THE W TNESS: Ckay.

MR. KRUGVAN:. Thank you. There you go.

THE WTNESS: | take this to be Exhibit 1?
Q (By M. Krugman) Yes, sir. |It's Becker
Exhibit No. 1, and can you identify this as --
And | will represent to youit's a
printout from-- of a portion of the bylaws of the

Board of Regents of the University System of Ceorgi a.
And do you recogni ze this docunent?

A Il -- | can't say that | recogni ze these
specific eight pages, but certainly these eight pages
| ook like they are printed fromthe website for the
University System of Georgia. They have the
appropriate seal and all the expected parts.

Q And have you had occasion to reviewthe
byl aws of the Board of Regents at sone point during

your tenure as president of the --

A Ri ght.
Q -- of Georgia State?
A. |'ve -- 1've never read themfront to

back. Have no need to, but 1'd certainly consult

37



https://ecf.gand.uscourts.gov/doc1/05515002731

© 00 N o o b~ wWw N P

N NN N NN P P P P P PR PR R E
g N W N P O © 0 ~N O O A W N P O

Mar k Becker, Ph.D. April 22, 2011

38

themif | have an interest in a specific conponent.

Q If you could turn to Page 7 --
A Yes.
Q -- of this docunent, and there's reference

in Paragraph 6 to heads of institutions of the
university system Do you see that?

A Yep, yep. | do.

Q And these provide that the president of
each institution and the university systemshall be
the executive head of the institution and all of its
departnents and shall exercise such supervision and
direction as wll pronote the effective and efficient
operation of the institution.

A Yes.

Q And as president of CGeorgia State, you
serve as the executive head of the institution; is
that correct?

A. That is correct.

Q And that's consistent with the byl aws of
the Board of Regents; is that correct?

A That is correct.

(Plaintiff's Exhibit 2 was marked for

identification.)
THE W TNESS: Thank you.
Q (By M. Krugman) |[|'ve handed you, sir
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what's been marked as Becker Exhibit No. 2; and this
Is an excerpt fromthe Board of Regents policy

manual , again, printed fromthe --

A Yes. (Xay.
Q -- University System of Georgia website.
And, again, this reflects -- WlIl, first

|l et me ask you have you had occasion to review the
policy manual of the Board of Regents?
A Again, 1've not read it front to back. |

may have consulted it fromtine to tinme on specifics

where the -- had a need to do so.

Q Ckay. And this -- And 2.51, again, it --
Well, Section or the Article 2.5 --

A Ckay.

Q -- tal ks about presidential authority and

responsibility.

A Yes.

Q And you understand this would relate to,
in part, to you as the president of Georgia State?

A Absol utely.

Q And 2.5.1 says -- or states executive head
of institution, "The president of each USG
institution shall be the executive head of the
institution and all of its departnents, and shall

exerci se such supervision and direction as w ||

39
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pronote the efficient operation of the institution."

Then it says, "The president shall be
responsi ble to the Chancellor for the operation and
managenent of the institution.”

And do you understand that you are
responsi ble to the chancellor of the University
System of Georgia for the operation and nmanagenent of
Ceorgia State?

A | do.

Q And that you're responsible for the
execution and directives of the board and the
chancel l or --

A | do.

Q -- is that correct?

A Yes.

Q Then it goes on to state that the
president's discretionary powers shall be broad
enough to enable himor her to discharge these
responsibilities.

And do you, as president, under --
understand that you have discretionary powers to
enabl e you to discharge your responsibilities as the
executive head of Georgia State?

A. | do.

Q Now if the -- If the chancellor of the

40
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Uni versity System of Georgia or the menbers or the
board itself were to direct you to bring the
university into -- into conpliance with federal
copyright law with respect to use of the electronic
reserve systemat Georgia, would you conply with that
directive?

A | don't understand the question, 'cause we
are in conpliance, so | don't see it -- | don't see
how |'d be directed to conme into conpliance with
sonet hi ng where we're already in conpliance.

Q Yeah. And you believe you're in
conpliance for the reasons that you' ve stated
previously, that although you' ve never actually seen
any work that's been posted on the electronic reserve
syst enf

MR ASKEW |'Il|l object to the question as
summari zing his previous testinony. His
testinony is as it was presented.

THE WTNESS: R ght.

Q (By M. Krugman) You may answer the
guesti on.
A The -- The university has policies and

procedures for conplying, and we follow those
pol i ci es and procedures.

Q Do you have any know edge of any
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i ndi vi dual professors failing to follow university
policies and procedures with respect to copyright
| aw?

A | do not have such know edge.

Q If -- 1f that were the case where there
were professors who were not conplying with the
policy, would that give you sone concerns as to
whet her the university itself was in conpliance with
federal copyright law with respect to use of the
el ectronic reserve systenf?

A Right. That's a hypothetical but -- So
"Il have answer it in broad terns. |If sonebody was
found not to be in conpliance, we woul d take
appropriate action to be -- be corrective to be --

Q Ckay.

A -- in conpliance.

Q And is it your understanding that -- that

to the extent that professors have not been in
conpliance with the policy on copyright |aw, that the
university has taken action to ensure that they cone
into conpliance?

A "' m not aware of any individuals being
found to be out of conpliance.

Q No one has ever told you anything about

i ndividuals failing to conply with --

42
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A That's correct.
Q -- with the -- with the policy?
A That's correct.
Q If the chancellor of the University System

of Georgia were to conclude, contrary to your --

A Ri ght .

Q -- understanding, that the university is
not in conpliance wth federal copyright law wth
respect to its use of the electronic reserve system
and directed you to bring the university into

conpl i ance, would you follow that directive?

A | woul d. Yes.
Q And if the Court were to determ ne that
the university -- excuse ne -- that Georgia State

Uni versity was not in conpliance with federa
copyright law with respect to the use of the

el ectronic reserve system and ordered the university
to cone into conpliance, would you follow that order?

A Yes. O course. W -- W have no
interest in violating the | aw.

Q If the chancellor of the university were
to direct you to prohibit the library from posting
nore than a certain nunber of pages on -- of -- of a
particular work on the electronic reserve system

woul d you conply with that directive?
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MR ASKEW |I'mgoing to -- |'magoing to
object to the question as vague and indefinite.
| --

THE W TNESS: Wl --

MR. ASKEW -- think it's unclear.
THE WTNESS: -- that was ny intent as
well, is | think the question's too vague to be

able to make a determ nation of what | woul d do,

because | don't -- | don't understand what the

ci rcunst ances woul d be that would lead us to the
guestion the way you've franed it.

Q (By M. Krugman) Ckay. Let's assune that
the chancell or concluded that -- that posting nore
than a certain nunber of pages on a copyrighted
wor k- -

A Ri ght.

Q -- would not conport with fair use under
the copyright law and to do so would violate that |aw
using the electronic reserve systemand directed you
to instruct the library that no nore than X nunber of
pages of a particular work could be posted on
el ectronic reserves, would you conply with that
directive?

A Wll, the first thing that | would do is

that -- this is not a sinple yes or no -- the

44
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chancellor and | would initiate a conversation so
that I -- | would have a cl ear understandi ng of what
Is the |l egal basis of that directive, and we woul d
have a conversation, and presumably we woul d both
arrive at the sanme understanding of what the lawis
and what the law requires and would follow the | aw
accordi ngly.

Q Do you have any understanding as to what,

i f anything, the lawrequires with respect to the
nunmber of pages of a work that may be used and posted
el ectronically on electronic reserves and --

A Well, nmy -- M understanding is inperfect
as it may be, is that the | aw does not actually
specify a nunber of pages. The |aw tal ks about a --
there's a --

One of the four tests requires the
substantive or a substantial portion, but it does not
in any case in ny reading of fair use and copyright
laws and -- and -- say that -- this spans ny entire
career as an academ c, because | was a professor |ong
before I was a president; and have understood and
operated under fair use for a long tinme, that there
is not a specific page nunber requirenent.

That's why | answered the question the way

| did. The chancellor and I woul d have to have a
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very serious conversation if we were to go -- becone

arbitrary in that way.

Q If -- |If the Court were to order the
defendants in this case including --

A Ri ght .

Q -- including you to prohibit nore than a

certain percentage of a work protected by copyright
| aw from bei ng posted on the electronic --

A Uh- huh.

Q -- reserve system would you conply with
such an order?

A | would consult with counsel to find out

what our appeal strategy would be at that point.

Q Under the -- on -- On Exhibit 2 in terns
of -- | think it's under personnel --

A. Per sonnel policies?

Q -- policies, the president --

A Article 2.5.3?

Q Yeah. Yes, sir. "The president shall be
responsible for the initial appointnment of faculty
menbers and adm ni strative enpl oyees of each --

A Uh- huh.

Q -- "institution, the salary and all
pronoti ons of each, and be authorized to nmake all

reappoi ntnments of faculty nenbers and
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adm ni strative --

A Ckay.

Q -- "enpl oyees except as otherw se
specified..."

Is that part of your responsibilities

as --

A It --

Q -- president?

A It is -- It is aresponsibility that the

board del egates to nme, and it is a responsibility
that in a -- the overall, in the magjority of cases,
del egate to ot hers.

Q And who are the others to whom you
del egate that responsibility?

A | delegate to vice presidents, to the
general counsel of the university, to the athletic
director and -- and to the senior advisor to the
president are the titles under which people report
directly to me, and they are del egated responsibility
for their areas.

Q Are you responsi ble for appointing and
reappoi nting the dean of the library?

A That falls to the provost, so that's a --
That is one of the delegations. Al deans report to

t he provost.

47
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Q kay. And -- and -- but you -- you

appoint -- You appointed the provost; is that
correct?
A That is correct.
Q Wth the approval of the Board of Regents?
A Actually, I'mnot sure that requires

regental approval anynore. That's one of the
policies that may have changed, but if it was
required, it was -- |f that approval was required,
it was sought and received.

Counsel, | should warn you that policies
as you print themoff the web can be out of date in
some cases.

Q Il would -- I -- So the policies as they
exi st on the web may be -- may be out of date. |Is
t hat what you're saying?

A That is possible that the web versions are
not the current versions in sonme -- in sone matters

of technical detail.

Q Okay. Now we'll -- In terns of at |east
the -- the ones we've used thus far --

A The -- the --

Q -- they were just printed?

A Yeah, yeah. Now the -- now the --

They're all correct, but in terns of approvals that
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are required, there's certain things that used to
require board approval that no | onger require board
approval ; and there's no guarantee that the website
refl ects those changes.

Q How woul d one go about finding the -- the
current and correct version?

A Well, | would ask ny I egal counsel, ny
uni versity attorney.

Q How woul d soneone who -- who is not
enpl oyed by the university --

A | woul d suggest you contact Burns Newsone
in the Board of Regents office, their |egal counsel.

(Plaintiff's Exhibit 3 was marked for
identification.)
Q (By M. Krugman) GCkay. What are -- \What

are the statutes of Georgia State University?

A Be a set of rules, policies, by which the
university is structured and gover ned.
Q And who adopts those statutes, if you have
an under st andi ng?
A Actually, | don't know who initially put
the statutes into place. One second.
Regent s policy.
Statutes woul d conme under the university

senat e.
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Q kay. And what is the university senate?
| f you could, describe that, but very briefly.

A ['l'l be as brief as | possibly can,
because university governance is unlike just about
any other entity in the world.

As you've already denonstrated in Articles
|, I'l, and Ill, and | should note that Article 3 has
now been introduced. That was not put on the record;
but | now have Article Ill, which is a universe --
university statute -- or I'msorry -- Plaintiff's
Exhi bit Becker 3.

Q Three which is Article Il of the --

A O the --

Q -- university statutes.

A Correct. GCkay. | just wanted to neke

sure we got that on the record.

The university has, if you will, a top
down structure in that the Board of Regents del egates
to the president certain authorities; and the
presi dent del egates certainly authorities on through
the systemof -- such as to the provost, who
del egates to deans, who del egates to depart nent
chairs, our academ c structure.

But then we have a university senate which

Is -- The closest thing | can give you an exanpl e
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woul d be the | egislative body -- branch as opposed to
t he executive branch, but its powers and its
oversight are limted in certain areas. The
university senate primarily deals with matters of
academ cs, not natters of operations.

Q Do you as president of the university
presi de over the university's --

A | preside --

Q -- senate?

A | preside in the neetings, and |I'm ex
officio in the senate's executive commttee, and
have veto authority over anything the senate passes.

Q And can you identify -- \Wat's Becker 3
is the -- it's Article Il of the university
statutes --

A Ri ght.

Q -- at Georgia State?

A It -- It basically gives a -- a
description of the roles and responsibilities of the
presi dent.

Q At the -- Toward the bottom of the page,

it states |ast updated 15 May, 1996.
Do you have any understanding as to
whet her this Article Il of the university statutes

has been anended since --




© 00 N o o b~ wWw N P

N NN N NN P P P P P PR PR R E
g N W N P O © 0 ~N O O A W N P O

Mar k Becker, Ph.D. April 22, 2011

52
A It's --
Q -- since that date?
And | -- It's hard to read, but these --
These were printed on April 18th --

A Ri ght .
Q -- of 2011.
A. | do not know that the -- the -- whether

or not this particular article's been changed since
1996, but presumably not substantively.

Q Again, in Section 1, it states that the
president is the head of the university and its
chief --

A Yeah.

Q -- adm nistrative officer. The President
shall be elected by the Board of Regents and shal

serve at the pleasure of the board.

A That's correct.

Q And what do you understand serve as the --
at the pleasure of the board to nean?

A Oh, that's quite sinple. The board can
renove ne at any time, at their will. | -- | do not
have a contract of fixed term | amreappointed
annually. | do not have a contract that is beyond

that; but at any point during the year of

appoi ntnment, the board nmay renove ne, if they see fit
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to do so.
Q And Section 2 delineates at | east sone of
your powers and duties as president of the

university --

A Vell --
Q -- is that correct?
A -- including starting with the

responsibilities prescribed by the Board of Regents,
that is correct.

Q And -- and that -- That certainly is one
of your responsibilities, to conply with directives
and duties and responsibilities prescribed by the
board; is that correct?

A That is correct. Yes.

Q Then it states in B that, "The President
shal | prepare the annual budget of the University for
presentation to the Board of Regents and shal

recoomend to the Board anmendnents thereto."

A That is correct.

Q And that is part of your responsibilities
as president of the university?

A Yes. Yeah. So yeah. There -- There are
staff that -- reporting to ne that prepare the
budget .

But yes. It is a budget that | sign off
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Q On direct exam nation M. Askew asked you
whet her the budget includes -- and |I'm

par aphrasi ng the question --

A Ri ght .

Q -- whet her the budget includes any -- any
funds for the electronic -- for the electronic
reserve systemfor -- to pay --

A Ri ght.

Q -- fees or license fees for permssion to

use works on that.

A | remenber the question.

Q Yeah. And -- And you were unable to
respond to that question.

A Yes. And appropriately so.

You need to understand that the budget
that is submtted to the board is in broad
categories. It does not go line itemby line item
It just does not give every single expenditure of the
library or of any coll ege.

W allocate to deans and del egate to deans
the authority, responsibility for their individual
budget s.

So we -- W do not give a line item

detail of every action within every subunit all the

54
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way down the |ine.
Q You al so indicated that we -- we
probably -- sonmeone else would -- may be able to
respond to that question as to whether funds had been
allocated to -- to pay fees or license fees for --
for perm ssions to use works on the el ectronic

reserve system

A | presune that to be the case.

Q And who -- Wio would we need to ask?
Wo -- Who can answer that question?

A Presunably the dean of the library would

be able to answer that question.

Q And that's Nancy Seanobns?

A That is correct.

Q Does Nancy Seanons serve at your pleasure?
A Yes. Deans serve at ny pleasure, yes, as

wel | as the pleasure of the provost.

Q Al t hough not part of the -- not --

Al t hough not a specific line itemin the budget --
A Uh- huh.
Q -- do you understand that as president of

Ceorgia State University, you are enpowered to
prepare and recommend a budget that includes funds to
pay the owners of copyrighted works for |icenses and

perm ssions in connection with the posting of their
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wor ks on the Georgia State el ectronic reserve systen?

A Were we to decide to do so, we could do
that. Yes. | could do that.

Q You certainly have that power?

A | have that power. Yes.

Q Ceorgia State, | believe, in 2008 deci ded
to -- to develop a football program is that correct?

A | believe it was 2008. | wasn't at the

university; but by the time | arrived on January 1,
2009, it had been deci ded.
MR. ASKEW |'mgoing to object to that
gquestion, M. Krugnan, as going beyond the scope

of the direct exam nati on.

MR. KRUGVAN: Well, | believe it doesn't.
It relates to the -- the issue of the budget.
Q (By M. Krugman) | assune the university
has -- has budgeted a certain anmount of noney for the

football program is that correct?

A There woul d be a budget within the
athl etic departnent for football

Q Okay. And for 2010 do you know
approxi mately what the budget was for the footbal
program - -

MR. ASKEW |'Ill object --
Q (By M. Krugnman) -- at Georgia State?




© 00 N o o b~ wWw N P

N NN N NN P P P P P PR PR R E
g N W N P O © 0 ~N O O A W N P O

Mar k Becker, Ph.D. April 22, 2011

57

MR. ASKEW |'Ill object to that question
going -- going well beyond the scope of the
di rect exam nati on.

MR. KRUGVAN. This is also a discovery
deposition as well.

MR. ASKEW | would not agree that this is
a discovery deposition. This is a
cross-exam nation on a direct exam nation of a
testinoni al deposition.

But if the wtness knows, but | still
object. This question's going well beyond the

scope of the direct examnation at this --

THE WTNESS: | --
MR. ASKEW -- point.
THE WTNESS: | do not know the anount of
t he budget for football
Q (By M. Krugnman) Do you believe it's nore
than a mllion dollars?
A | believe it is.
Q Do you believe it's nmore than $2 mllion?
A | have no i dea.
Q Do you have a -- any understandi ng as
to -- as to how the expenses of the football program

at Georgia State are covered?

A Primarily by student fees, ticket revenue,
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and advertising -- O advertising and/ or sponsorship
revenue are the main sources that | am aware of.

Oh.  And, plus, philanthropy donations by
I ndi vi dual s.
Q Do you recall that in 2008 that -- Well,

you weren't here in 2008.

A | was going to say | have a hard tine
recalling --

Q Ri ght.

A -- in 2008.

Q | know. But -- But ultimately you
were -- You do know that -- that there is a student
fee that was enacted that -- that covers a -- at
| east a --

A Yeah.

Q -- portion of the expenses of the --

A That was --

Q -- football progranf

A That was ny testinony. Yes.

Q Yeah. And do you recall the anount of
t hat student fee?

A | believe it's in the order of $90 per
senester, but I'mnot a hundred percent certain of
t hat .

Q Ckay. So that is a-- |It's a fee per
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senester?
A Per -- Per senester per student. Yes.
Q kay. So if it were either 85 -- If it
was $90 a senester that -- that would be a mandatory

athletic fee that students --

A Yes.
Q -- would be required to pay?
A Students -- Students pay nmandatory fees.

As | gave in ny testinony earlier when asked the
guestion on tuition, | nmentioned that there's
approximately $814, | think, is the nunber is what

students are paying per senester in fees at this

poi nt ..
Q And that includes the roughly $90 --
A Yes.
Q -- for the -- to cover a portion of the

expenses of the football progranf

A That is accurate. Yes.

Q Do you know how much that approximately
$90 fee generated for the athletic programat Ceorgia
State during 20107?

A. well --
MR ASKEW M -- M objection continues
to the fact that this -- this exam nation or

t hese questions goes well beyond the scope of
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t he direct exam nation.

THE W TNESS: You can do the math off the
top of your head -- 90 tines 31,000 tinmes two
senesters, except it's not exactly 31,000. So,
you know, you -- you could get the nunber. |'m

not going to do the math for you.

Q (By M. Krugman) So approxi mate nunber
woul d be 90 -- 30,000 tines 90 tines two?

A Most |ikely. But, you know, again, |
don't know that -- those -- the final nunbers
exactly, but that -- That's a good approxi mati on.

Q So the initial math woul d be approxi mately
2.7 mllionin -- for one senester; and then if you

were to double that, about 5.4 mllion?

A That's too high, so that -- That seens
too high to ne, so it nay be 90 for the year. |'m
not -- |I'mjust not certain.

| don't -- | don't track that |evel of
detail. Again, that's delegated to the athletic

director; and the fee itself goes through our

university senate through a fee commttee.

Q But it's certainly in the order of -- of
nore -- of nore than $2 mllion?
A That math woul d seemto suggest it as

such.
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Q How nuch does the university spend or does
the university spend noney to provide course reading
materials to students?

A | don't have that nunber available to ne.

Q Does -- Does the university spend noney
to provide course reading materials to students other

than materials that may be avail able --

A Wul d you --
Q -- in the library?
A -- define course reading materials. |'m

not sure what you nean by course reading materials.
Q VWell, to start with textbooks.
A The uni versity provides nothing. The
students pay for the textbooks thensel ves.

Li kewi se, the library reserve system we
don't provide. |It's just the books in the library or
books that people bring in the library. These are
not things that we have to fund explicitly.

Q What about course reading materials, you
know, reading materials that are not contained in
t ext books that professors assign students to read?

MR ASKEW |'mgoing to object to the

guestion --

THE W TNESS: Yeah.

MR. ASKEW -- again as vague. |'mnot --
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course reading nmaterials other than textbooks.

MR. KRUGVAN:  Yeah.

THE WTNESS: Well, it's -- | -- Again,
as you pointed out at the beginning, | have to
request clarification. | don't understand the
guesti on.

Q (By M. Krugman) Yeah. Do you
understand -- Well, let me cone at it this way.

You understand the el ectronic reserve

systemis -- is used by the university and by
professors to provide portions of works to students
to be utilized in connection with assigned readi ngs
fromprofessors for classes that they take at the

university?

A | understand that. Yes.

Q And | take it fromyour understandi ng of
university policy that if a professor were to
conclude in filling out the fair use checklist, which
we'll talk about a little bit later --

A Ri ght.

Q -- that a particular work did not conport
W th --

A Fair use.

Q -- a fair use, then the professor could

62
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not or the -- or that work could not be posted on the
el ectronic reserve systemunless a -- unless

perm ssion were obtained fromthe owner of the

copyright?
A That's ny under st andi ng.
Q Ckay. Does the university budget any

funds that woul d enable a professor who desired to
use a particular work that did not conport with fair
use under the checklist --
A The --
MR. ASKEW |'mgoing to object to the

gquestion again. | think it's vague, and | think

it's -

Q (By M. Krugman) [|'mnot -- |'mnot done
wth the -- |'mnot done with the --

A Ckay.

Q -- question.

A Ckay.

Q Does the university budget any funds that

woul d enabl e a professor who desired to use in a

class a particular work, but that did not conport

with fair use under the -- under the university
policy to -- to pay the copyright owner for use of
that work in order -- in order to --

A Ckay.
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Q -- make it available to students either
el ectronically or in hard copy?

MR ASKEW |'mgoing to object to the
guestion. It's just too conplicated, M.
Krugman. | don't think --

MR. KRUGVAN.  You can state -- you can
state --

MR ASKEW | think it's too vague.

MR. KRUGVAN: No -- No speaking
obj ections, M. Askew.

MR. ASKEW Well, okay. Trying to make

cl ear what ny objection is to you.

THE WTNESS: GOkay. | want to try
restating your question --
Q (By M. Krugman) Yes.
A -- as | -- as | believe | understand it is

if the professor were to determne that a itemis not
covered under fair use, how would they make it
avai |l able, in other words, how would -- how woul d the

fee be paid?

Q Yes.
A Okay. There -- there --
Q And that's -- that's a better -- better

guestion than | asked. Thank you.

What -- \What is your understanding as to

64
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how t hat work coul d be nade avail abl e and the fee
pai d?

A Okay. If it -- if it was not covered by
fair use, the fee -- it -- thereis not a -- there --

Let's put it this way. | would be shocked
if we actually had a budget for things that are not
covered by fair use. That's -- The itens that we
put on the Ereserve systemare for fair use, uses.

We don't carry a budget for itens not covered for
t hat .

Doesn't nean that in exceptional
circunstance that if a faculty nenber really wanted
to use it, that they could not find resources in a
budget sonewhere, because presumably this would be a
smal | amount of noney. They might find that.

Anot her approach would be to nmake that --
to have that information nade avail abl e for purchase

to the student --

Q Ckay. So these --

A -- purchased by the student --

Q Ckay.

A -- which is the nore |ikely scenario; but,

agai n, you have over a thousand professors.
There's -- It could be done in different ways.

Q The -- The nore likely scenario is that
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the student would -- would be required to pay for --
A Well, actually, we -- we --
Q -- any fees associated with the use of a

work that did not conport with fair use under --

A. | would substitute --

Q -- under the plaintiffs --

A -- encouraged rather than required.
Nobody makes students buy the books. |In fact, many

students do not buy all the books that are listed
in a-- in a bookstore. Students nmake their own
j udgnent s.
And sone students don't bother to read the

material if they find that the cost is not sonething

they're willing to bear. That's -- That's a
reality.

Q kay. | -- | certainly understand
t hat --

A Ri ght .

Q -- that even though a textbook may be
assigned, there may be individual students who --

A Ri ght.

Q -- who for whatever reason don't -- don't

pur chase the --
A Ri ght .
Q -- book. But to the extent that it's an
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assi gned readi ng and you have a diligent student who
desires to read --

A Ri ght.

Q -- all of the works assigned to himor her
by a professor --

A Ri ght .

Q -- it would be your expectation that if
the professor wanted to use a particular work and if
there were fees associated with the use of that work,

that those fees would be paid for by the student?

A | -- | think that is the nost |ikely
scenari o.
Q Has the university, to your know edge,

consi dered charging students a fee to create a fund
that could be used to pay the owners of copyrighted
wor ks for the use of their materials that did not
conport with fair use under the university's
copyright policy?

A Now as | stated, we al ready have a
mechani smfor making -- for that to be happened,
which is for the students to purchase the materials
as course materials through a bookstore or on-line or
however they decide to go about purchasing those
mat eri al s.

Q Yeah. M question is just -- just a
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little bit different. Has -- has the university
gi ven any consideration to your --
Vell, let nme ask it this way.

A I o-- 1 --

Q Have you as president of the university
who's responsi ble for the budget --

A Ri ght.

Q -- have -- have you consi dered
recommendi ng that a -- a fee be inposed on students
to create a fund --

A Ri ght .

Q -- that woul d enabl e paynents to --

A Ri ght .

Q -- owners of copyrights for use of works
that did not conport with fair use?

A | have not.

Q To your know edge, has anyone within the
uni versity done that during your tenure?

A | have no knowl edge of it or no nenory, if

it's happened.

| do know that our current student
governnment ran on the platformof no new fees, and
sol --1 --

And you shoul d understand that the way

these fees cone into being, including the specific
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fees you asked about, the athletic fee, all go
t hrough a process. The Board of Regents require that
students have input into fees.
And students, if anything, are -- are
not -- are not excited about the prospects of
I ncreased fees.
Q Okay. (Going back to Exhibit 3,

Dr. Becker --

A Uh- huh.

Q -- on nunber -- on Subpart E of Section 2,
It states --

A Uh- huh.

Q -- that subject to the approval of the

Board of Regents, the president shall appoint a
provost and vice president for academ c affairs, and
such ot her general adm nistrators and assistants --

A Uh- huh.

Q -- as are needed to carry out the
president's responsibility.

A Yes.

Q And | take it you -- you were -- You
testified earlier that you appoi nted Provost Pal nf?

A Right. Though with a mnor technicality.
Her title is senior vice president rather than vice

president, but that's a -- That's a technicality.
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Q kay. And now you did not recall that
t hat appoi nt nent was subject to Board of Regents'
approval ?

A | don't require -- recall having to get

approval ; but if | was required to get approval, |
got it, obviously.

Q And this Article IIl gives you the power
to appoi nt such other general adm nistrators and
assistants as -- as are needed to carry out the

president's responsibility and --

A That's correct.

Q -- conduct --

A Yes.

Q -- the president's office; is that
correct?

A That's correct.

Q And who generally are those ot her

adm ni strators and assistants that --

A kay. The -- The president's cabi net
I ncl udes the provost and senior vice president for
academc affairs, Dr. Risa Palm the senior vice
president for finance and adm nistration; the -- |
think I call himsenior counsel, senior advisor to
the president, M. Tom Lew s, who oversees our

governnent and community relations; vice president

70
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for university relations; athletic director; vice
president for student affairs; vice president for
research; vice president for devel opnent, fundraising
basi cal | y.

Just | ooking around the netal nodel, the

table in our neetings, | think that's everybody.
Q So the -- the --
A Oh, and I'msorry. The university

attorney also is in those neetings.

Q The -- do you -- Do you appoint the
uni versity attorney?

A Yeah. That -- That university report --
attorney reports directly to the president.

Q And who is the university attorney?

A M ss Kerry Heyward.

Q And -- and those -- the -- The positions
that you identified, those are --

A Uh- huh.

Q -- appointnents that you nmake directly?

A Yes.

Now the -- The truth be told, January 1,

2009, sone of those individuals were in those
positions. Not all those positions existed with
their titles, so sone individuals either recei ved new

titles, or sone individuals have changed. So the
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athletic director and the provost are individuals
that were not here when | arrived.
Li kew se, the vice president for
devel opnent is newto -- is -- was hired | ast sumer,
so it -- Some of those individuals are peopl e that
were in the position who | have continued in the

positions. Qhers are new to their positions.

Q That's right. And do all of those
i ndi vi dual s serve at your pleasure?

A They do.

Q And | believe you indicated earlier that
you al so appoint the deans of the --

A Well, the -- The provost appoints the
dean -- The provost oversees the searches for the

deans. The deans report directly to the provost.

The provost makes those appoi ntnents on ny
approval, so | aminvolved in the discussion, but I
don't -- |I'mnot hands-on in actually conducting the
searches and identifying, but I -- | do have final
say in the appointnents. Yes.

Q If the court in this case were to order
you as president of Georgia State University to
appoi nt an adm nistrator to oversee the university's
conpliance with federal copyright lawin -- in

connection with the electronic reserve system do you
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understand that you woul d have the power under this
Article Il to make such an appoi nt nent ?

A Such an order would seem absurd to ne, and
| would have to consult with counsel on the -- the
precedent for such an order; but were -- Wre |l to
be required by law to do so, of course, | would
conply with the | aw.

Q And you understand that you woul d have
that authority under Article Il of the university
statutes, correct?

A | have authority to create positions and
to appoint individuals to those is ny understandi ng.

Q So the answer is yes?

A Yes.

(Plaintiff's Exhibit 4 was marked for

identification.)

MR. KRUGVAN. There you go.

Q (By M. Krugnman) Dr. Becker, |'ve handed
you a copy of the Exhibit 4, which I'l|l represent to
you is a copy of the University System of Georgia
policy on the use of copyrighted works in
education --

A Yes.

Q -- and research. Do you see that?

MR. ASKEW |'Ill object to that



https://ecf.gand.uscourts.gov/doc1/05515002734

© 00 N o o b~ wWw N P

N NN N NN P P P P P PR PR R E
g N W N P O © 0 ~N O O A W N P O

Mar k Becker, Ph.D. April 22, 2011

characterization. That appears to be only a

portion of the policy.

Q (By M. Krugman) Have you had occasi on
prior to today to review the policy on the use of
copyrighted works in education and research?

A Yes. | have.

Q When was the first time that you revi ewed

this policy?

A | can't recall the first tinme. 1 can
remenber -- recall the last tine.

Q And when was the |ast tine?

A Last eveni ng.

Q And that was in -- in preparation for your

deposi tion today?

A O --  Yes.

I[t's not ny normal bedtine reading.

Q Now you understand this policy was adopted
by the Board of Regents in 2009; is that correct?

A In -- in fact, that's -- Yeah. |It's
copyrighted here as 2009, so yes. It's what |
under st and.

Q Do you -- Do you have an understandi ng as
to why the Board of Regents adopted this policy in
20097

A. Well, I would -- | don't have an
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understandi ng, 'cause | didn't actually direct the
action.

But I would presune that it has to do with
the fact that the technol ogy has changed and how
copyrighted naterials can be nade avail able, so the
policies need to be -- needed to be brought up to
date with current electronic tools, if you will,
because this policy does specifically speak to
el ectroni c reserves.

It's Page 9 to which I'mreferring.

Q And this is the Page 9 that -- well, both
on the bottomand the top, the Page 9 of 19?

A Yes. Page 9 of 19. Appendix B, Page 9.
Yes.

Q Now -- Now you understand the -- the
policy to require a faculty menber to conpl ete what
is called a -- a fair use checklist --

A Yes, sir.

Q -- prior to requesting that the library

post a portion of a copyrighted work on el ectronic

reserve; is that correct?

A Yes.
Q And if you |l ook on Page 7, you see that
the policy provides that -- that the professor is to

“Conplete and retain a copy of this checklist for
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each 'fair use' of a copyrighted work in order to
establish a 'reasonabl e and good faith' attenpt at
applying fair use should any dispute regardi ng such
use arise."

You see that?

A Yes.

Q Am | correct that as president of the
university, you expect professors at the university
to conply with that requirenent?

A Yes. We expect themto conply with all
policies that we have.

Q And as president, you expect professors to
conpl ete a checklist and retain a copy of the
checklist prior to requesting the library to post
copyrighted works on the electronic reserve system at
Ceorgia State?

A Il -- | will repeat that | expect themto
conply with the policy as it's stated.

Q If it turned out that certain faculty
menbers did not conplete a fair use checklist prior
to requesting copyrighted works to be posted on the
el ectronic reserve systemat Georgia State, you would
agree that the policy had not been -- would not have
been followed by those faculty nenbers, correct?

A. That woul d be correct.
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Q And simlarly, if it turned out that
faculty nmenbers did not retain a copy of a fair use
checklist, you would agree that the policy had not
been foll owed by those faculty nenbers either,
correct?

A It would not be strict adherence to the
policy. That's correct.

Q If checklists were not filled out by
professors, the fair use determ nations that are

i ntended to be nmade by conpletion of the checkli st

will not, in fact, have been undertaken --

A That -- that --

Q Is that correct?

A | don't believe that's correct at all.

Q Okay. And why do you believe that is not
correct?

A One coul d have nade the determ nation, but

not nerely witten it down, so one could have very
well in -- in good faith have gone through the
checklist; and nentally, you know, it could have been
a trivial case, one -- one page of a book or
sonething |li ke that and obviously fits it; and they
may not have bothered to wite it dowmn. So it would
not be awllful -- it -- it --

It would still have had a good faith

77




© 00 N o o b~ wWw N P

N NN N NN P P P P P PR PR R E
g N W N P O © 0 ~N O O A W N P O

Mar k Becker, Ph.D. April 22, 2011

attenpt to conply with fair use. |In fact, fair use
may i ndeed apply. It just would not be strict

adherence to the policy --

Q So --
A -- in that case.
Q -- it would be a -- a violation of the

policy in the case?

A. It would not be strict adherence to the
pol icy.
Q Yeah. Wuld it be a violation of the

policy if the professor did not go through that
nmental assessnent with respect to the fair use
checklist before requesting the library to post a

certain copyrighted work on the el ectronic reserve

syst enf
A It would be a violation of the policy.
Q That would -- That would go beyond sinply

a failure of strict adherence to the policy, correct?
A | don't see the distinction.
| would say, though, however, it would not

necessarily be a violation of the law. Fair use may

still be in play.
Q Have you had any legal training in your
career?

A | have not had legal training, but |'ve
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had substantial interaction with university attorneys

over approximtely 15 years.

Q Have you studi ed copyright |aw?
A |'ve becone famliar with fair use because
| " ve been a faculty nenber and have -- and have

conplied with the | aw under fair use.

Q You don't consider yourself to be an
expert in copyright law Wuld that be a fair
statenment ?

A | expect -- | expect nyself to be a
practitioner in conpliance with the |aw.

Q Do you currently teach any courses at
Georgia State?

A No. No courses of record. No.

Q Okay. And | take it consistent with your
earlier testinony, you' ve never -- you' ve not had
occasion to -- to use the electronic reserve system
at Georgia State?

A That's correct.

Q And have you had occasion to undertake any
fair use determ nations since you have assuned the
of fice of the presidency at Ceorgia State?

A Not at Ceorgia State. No, sir.

Q Assunme a professor at Georgia State

deci ded that conpleting the checklist either
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physically or nentally for works posted on Ereserve
was too nuch work and -- and instead of utilizing the
fair use checklist nade a PDF of each of the works
that he or she wanted to nake avail able to students
and then e-mailed those PDFs to students.

Wul d you agree that the policy in place
Wi th respect to the use of copyrighted works at
Georgia State had not been foll owed?
MR ASKEW |'mgoing to object to the
guestion. Assunming facts that are not in
evi dence and, also -- also, posing a
hypot hetical for the wtness that nay not be
conplete in its presentation of facts.
THE WTNESS: Yeah. That's --
Wel |, counsel has anticipated nmy response,
which is it's -- It's very hypothetical. It's
difficult for me to be able to respond with any

precision to the request.

Q (By M. Krugman) Yeah. But, | nean,
it -- 1 think it's --

A VWhat | -- Wat | can say --

Q Go ahead.

A -- is that they still may be in conpliance
with fair use. That's -- That's a separate

det er m nati on.
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Q vell, we --
A The -- The policy is one thing. The |aw
i's another, but the policy is the university policy,

and we expect themto followit.

Q Wll, does -- To the extent that a -- a
professor fails to follow university policy, how
woul d the --

And when you tal k about university --

A Ri ght.

Q -- policy, you're tal king about --

A Yes, yes.

Q -- Exhibit 4 and the fair use --

A Ri ght .

Q -- checklist --

A Yes

Q -- contai ned therein.

MR. ASKEW M objection again to that's a
portion of the policy.

THE W TNESS: Right.

MR. ASKEW But pl ease answer the
guesti on.

THE WTNESS: That's so. Yes. But
there's no question yet.
Q (By M. Krugman) | -- | understand, and

| would --
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A Okay. Yes. kay.
Q -- request that M. Askew at | east wait
until the question, how poorly phrased, has been
conpl et ed.
A. Thi nk so.
MR. ASKEW And now |'ve forgotten the --
Yeah. Scroll up. GCkay.

THE VI DEOCGRAPHER: |
of tape left.

only have one m nute

MR, KRUGVAN. Ckay. Wiy don't we --
We're about out of tape, so let's take a break
and then -- And then | wll rephrase the
guesti on.

THE VI DEOGRAPHER: Thi s concl udes Tape No.
1. 9:28 a.m W're off the record.

(Recess from9:28 a.m to 9:38 a.m)

THE VI DEOGRAPHER: This is Tape No. 2.
9:38 aam W're on the record.
Q (By M. Krugman) Now do you understand

that the fair

prof essor would want to use in --

use checklist applies to works that a

in a class

irrespective of whether it's being provided in hard
copy or on electronic reserve?

A Yes.

Q So this fair

use checklist is sonething
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that a professor is expected to conplete and retain a

copy of in all --

A Yeah.

Q -- instances whenever --

A That is our policy. Yes.

Q -- whenever a work is being provided

ei t her physically --

A Yeah.

Q -- or electronically to --

A Yes.

Q -- students?

A Yes.

Q And it's your understanding that the

conpl etion of the fair use checklist by professors,
when that is done, that allows the university to be
conpliant with federal copyright |aw --

MR ASKEW |'Ill object to form
Q (By M. Krugman) ~-- with respect to

materials that are being provided to students either
physically or electronically?

MR. ASKEW |'Il object to the formof the
guestion as vague and not -- not in conpliance
with what | think the testinony's been so far.

THE W TNESS: The checklist is a tool to

be hel pful to professors in determning fair use
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is ny understanding of the -- the purpose of the
checkl i st .

Q (By M. Krugman) And is it your

understanding that if a professor conpletes a
checklist and a majority of the factors weigh in

favor of fair use, that the professor may then use

that work --

A Yes.

Q -- Wi thout paynent of a |license fee or --

A Yes.

Q -- perm ssion fee to the publisher or
ot her copyri ght owner?

A Right. As -- As it has al ways been, yes,
t he case --

Q And - -

A -- in mmy professional career.

Q When you say it's always been the case,
what is --

A | nmean, fair -- fair use predates

el ectronic reserves, and there has al ways been --
You know, as long as there's been copyright |aw
around fair use, we've been expected as faculty
menbers to go through and nake these determ nations.
Q | -- | understand that.
A Ckay.
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Q But have -- have you -- are you aware --

Have -- Have any of the universities that
you were at prior to the Georgia State, are you aware
that they utilized a fair use checklist in order to
all ow those determ nations to be nade?

A | don't recall any of them having this
specific tool available to faculty, but | do recall
havi ng the expectation placed on us that we would
conply with fair use.

Q And this fair use checklist is a too
that -- that the university uses in order to,
hopeful Iy, ensure conpliance with federal copyright
| aw?

A That's -- That's how I woul d paraphrase
it. Yeah.

And actually, again, this is a board --
This is university systempolicy, so this is a tool
that's been provided to the 35 institutions, the
faculty nenbers of the 35 institutions to facilitate,
to make -- to make it easier to them docunent how
they've conplied with fair use.

Q If the evidence in this case showed
i nstances of professors not conpleting a fair use
checklist prior to utilizing a work, how would the

uni versity determ ne whether those professors are
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conporting with the requirenents of --
A. Ri ght.
Q -- federal copyright law prior to using

particul ar works?

A The -- The question's too vague and
hypot hetical for ne to be -- be able to provide a --

Q So --

A -- reasonabl e response.

Q So do you know of any way that the

uni versity coul d determ ne whet her i ndivi dual

prof essors are conplying with federal copyright |aw
i f those professors are not conpleting a fair use
checkli st in advance of using a particul ar

copyrighted work in a class?

A Request clarification of the question.
It's -- It's alnost circular (indicating).
Q Well, I"'mjust -- You know, you have

pr of essor who doesn't conplete the fair use

checklist --
A Yeah. Ckay.
Q -- and ignores the policy and --
A Ri ght.
Q -- either make -- you know, and -- and

makes physi cal copies of works and provi des those --
A Ckay.
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Q -- to the students. |Is there --
A Ckay.
Q Is there any way that the university, you

know, any procedure or any way that the university
has to -- to ensure conpliance by such a professor

with federal --

A Ckay.
Q -- copyright |aw?
A Okay. I'll answer the question as |

believe | understand it, which is if we had a faculty
nmenber that we determ ned was not follow ng the
policy, we would take action to make every effort to
bring that individual in conpliance with the policy.

Q And what would -- Wat would those
efforts or what could those efforts be?

A It's -- It's going to depend on the
nature of the nonconpliance, if you wll. It could
be as sinple as a conversation that the departnent
chair has wiwth the faculty nenber and says, | ook.
This is inmportant. You need to do it. Do it.

And my assunption is 99 tinmes out of a
hundred, that will be sufficient.

Q Uh- huh. Do you understand that it woul d
be within your authority to order a particul ar

pr of essor who was not conplying with the policy to,
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in the future, do so?

A That -- That is within my authority. It
probably woul d not require a heavy-handed action |ike
that to -- to achieve success, but | -- that -- That
is within nmy authority.

Q And it's certainly within your authority
to direct the faculty at the university to conply
wi th federal copyright |aw?

A Absol utely. Yeah.

Q I f you concluded that a course reading
excerpt posted on the ERes systemwas infringing the
copyright of the owner, you would order that it be
renoved, would you not?

A W woul d take appropriate action to be in

conpliance with the | aw.

Q And that woul d either be renoval of the
wor k or a paynent of sone |license fee or --

A It -- it --

Q -- to the owner?

A Those are two of the approaches avail abl e.
There -- There nmay be ot hers.

| would have to seek the advice of |egal
counsel to determ ne what our best and nost
appropriate action would be, but the ultinate goal

and the ultimate outcone would be to conply with the
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| aw.

Q Are you famliar with the university's
uLearn systenf

A Not in great detail. I'm-- |'maware
that we have it as a tool, but | don't actually know
the functionality of the tool.

Q Yeah. If -- If you were to learn that a
prof essor was infringing the copyright of the owner
by posting a readi ng excerpt on the university's --

A Uh- huh.

Q -- uLearn system would you direct that it
be renoved?

A O course.

MR ASKEW |'Ill object to formof the
guestion as assumng facts not in evidence such
as the university's uLearn system

THE WTNESS: W will conply with the | aw.
Q (By M. Krugman) Now if the Court in this

case concluded that a course readi ng excerpt posted
to the university's ERes systemwas infringing the
copyright of the owner and ordered its renoval, you
woul d conply with the Court's directive?

A Again, we conply with the law. You know,
we -- we have -- We're not operating above or beyond

t he | aw.




© 00 N o o b~ wWw N P

N NN N NN P P P P P PR PR R E
g N W N P O © 0 ~N O O A W N P O

Mar k Becker, Ph.D. April 22, 2011

Q And it would certainly be within your
authority as president to direct the enpl oyees at the
l'ibrary who adm nister the el ectronic reserve system
to renmove such an excerpt?

A It would be within ny authority to do so.

Q And faculty nenbers or |ibrary enpl oyees
who fail to follow your directive could be subject to
di sci plinary action?

A They coul d be. Yes.

Q Now if the Court in this case were to

i ssue an injunction ordering you in your capacity --

A Uh- huh.
Q -- as university president to bring the
practices of -- at -- at Ceorgia State into

conpliance wth federal copyright |aw, you would
order that the appropriate personnel at CGeorgia State
do so, correct?

MR ASKEW |'Ill object to the question
agai n as being vague and assunes facts not in
evi dence.

MR KRUGMAN:  Ckay.

MR. ASKEW And assum ng that such an
i njunction would ever be issued, which | don't
think it would; but I would object to the

guesti on.
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THE WTNESS: And ny own statenent is that

t he question seens to nake a presunption that

has not been established, therefore, is

irrel evant.

Q (By M. Krugman) GCkay. Well, I'm-- |I'm
sinply asking if the Court were to do that, if the
Court were to order you in your capacity as president

of Georgia State --

A ["I'l -- 1"l state again for the record.
W will conply with the law. W believe we are in
conpliance with law now. W will continue to conply

with the | aw
Q Yeah. And if the Court concluded that you
are not in conpliance with the | aw and ordered you to

do sonet hing, you would --

A Ve will --
Q -- undertake to do that?
A -- conmply with the law. W do not operate

outside the | aw.
MR. KRUGVAN: Thank you.
(Plaintiff's Exhibit 5 was marked for

identification.)
Q (By M. Krugman) Dr. Becker, |'ve handed
you what's been narked as Becker Exhibit No. 5

and which was printed fromthe Georgia State website.
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A Ri ght.

Q And can you identify this as a portion of
the university policies.

A It is. In fact, it's a university policy

on intellectual property --

Q Yeah.

A -- policy 4.00.08.

Q And it was approved on Cctober 7th of
20107

A That's correct.

Q Approved by the senate and becane

effective that date?

A Yes.

Q And a portion of the policy states that,
"The University recognizes and encourages the
publication of scholarly works as an integral part of
teachi ng, research, and service. The University
acknow edges the rights held by individuals who
publish articles, panphlets, books, and ot her works
created through individual effort and initiative that
are protected by copyright."”

You see that?
A Yes.
Q Then it goes on to say that, "The

Uni versity al so recogni zes that sone publications nay
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result fromwork supported, either partially or
conpletely, by the University."

A Ri ght.

Q And generally, while the university
retains the rights to intellectual property devel oped
at the university, the university releases rights in
schol arly works, as such are defined in this policy,
to the creator of such works.

That | ast statenment is -- just so |
understand it, neans if soneone -- a professor wites

a book or an article for publication, the professor
retains title to that work?

A well, I'll give it in very practical
terns.

As a faculty nenber, as an author, when
you go to publish your work, you have the authority
to rel ease copyrights or to rel ease sonme property
rights, so nost journals, for exanple, and book
publishers require as a condition of publication your
material that you assign it to them

And so this gives the faculty nenber the
authority to do that w thout requiring presidenti al
or other formal approvals.

Q Thank you. | understand that now.
A Ckay.
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Q Way was this policy adopted | ast year, if
you -- if you know?
A In general terns, the -- you al ways
have -- You know, these intellectual property
policies have been around for a long tinme. This is
just trying to clarify. |In particular, the specifics
of this are -- are not related to the copyright

I ssues at all.

The nost issue confronting universities
around intellectual property are the, if you will,
the fiduciary opportunities for an individual faculty
menber around certain intellectual property such that
it may beconme a product or a conpany; and so seeking
clarification on those matters has been deened
I mportant to mnimze future litigation over who

owned the intellectual property.

That's ny under st andi ng.

Q Okay. As president of the university, do
you believe it is true that Georgia State recognizes
and encourages the publication of scholarly works as
an integral part of teaching, research, and service?

A Absol utely.

Q And do you believe it is true that CGeorgia

St at e acknowl edges the rights held by individuals who

publish articles, panphlets, books, and ot her works




© 00 N o o b~ wWw N P

N NN N NN P P P P P PR PR R E
g N W N P O © 0 ~N O O A W N P O

Mar k Becker, Ph.D. April 22, 2011

created through individual effort --

A Yes.

Q -- and initiative that are protected by
copyright?

A Yes.

Q Ckay. Assune that the evidence in this

case revealed that the Georgia State University

el ectronic reserve systemis being used by professors
to post nultiple chapters of copyrighted works

wi t hout getting permi ssion fromor paying |icense
fees to the owners of the copyrights. Assune that is
t he evi dence.

Do you believe that such conduct, that
posting multiple chapters of copyrighted works and
maki ng them avail abl e wi thout getting perm ssion from
or paying license fees acknow edges the rights held
by i ndividual s who publish articles, panphlets,
books, and ot her works created through individual
effort and initiative that are protected by
copyri ght ?

MR. ASKEW (bjection. Vague and

indefinite.

THE WTNESS: You left out fair use. |If

t hey went through the procedures of fair use and

they cite the sources of the material,
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there's -- There's no inconsistency or --
Q (By M. Krugman) All right.

A -- incongruity.

Q VWhat if there were instances where

prof essors did not undertake a fair use anal ysis
and -- and posted nultiple chapters of copyrighted
wor ks?
A That's -- The question is: |Is fair use
in play in that case or not?
And | can't answer the question wthout
knowi ng the further specifics.
(Plaintiff's Exhibit 6 was marked for
identification.)
MR. KRUGVAN. Oh, that goes to -- [ m
sorry.
THE W TNESS: Thank you.
Q (By M. Krugman) You're -- You're

famliar with the Georgia State University faculty
handbook, Dr. Becker?
A Again, |1've not read it cover to cover;

but I'mfamliar that we have a faculty handbook.

Q Yeah.
A Yes. And |I've read parts of it.
Q And you -- You're aware that it serves as

a source of information about university and Board of
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Regent's policies that relate to Georgia State

University faculty menbers; is that correct?

A Yes.

Q And Exhibit 6 that |'ve handed you, | wl|
represent is a -- is a portion of the faculty
handbook - -

A Yes.

Q -- as it appears on the Georgia State
website --

A Ri ght .

Q -- as of April 21st, 20117

A That's the date on the page. Yes.

Q Yeah. And this handbook can be accessed
on-line by professors at the university?

A Yes.

Q And am | correct that the university

endeavors to provide the faculty at Georgia State
accurate information in the handbook as it is posted
on the website?

A It -- It endeavors to. | can't say that
iIt's necessarily up to the mnute accurate because
there are delays in how these things posted, but
it -- it nmakes an effort to provide accurate and
current information.

Q Yeah. On Page 1 of Exhibit 6 it notes
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that, "All faculty are responsi ble and accountabl e
for the information contained in Section 200 and
Section 300 of this Faculty Handbook" and --

A Yes.

Q And t hose sections deal -- Section 200
deals with Georgia State University; is that correct?

A It does.

Q And Section 300 addresses faculty
personnel policies?

A It does.

Q If you turn in past the table of contents
in this book -- in this exhibit, this will be the --
| think the eighth page in the -- in the docunent.
There's a copy of a letter fromyou as university --

A Yes.

Q -- present -- president to -- to your

col l eagues at the university; is that correct?

A. There is. Yes.

Q And the letter states, "Dear coll eagues:
The Georgia State University Facul ty Handbook serves
as a source of information about University and Board
of Regents' policies that relate to Georgia State
University faculty nenbers...."
And you encourage all to review the

handbook: 1s that correct?
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A It -- It is.

Q Now i f you could, turn to -- turn to the
next page --

A (Wtness conplies with request of
counsel .)

Q -- in -- in the exhibit.

A Ri ght .

Q And it's one that -- It tal ks about
faculty duties and responsibilities.

A It does.

Q You see that?

A Yes.

Q And this is in Section -- it's in -- the
300 article of this --

A Uh- huh.

Q -- brochure.

A Ri ght.

Q And - -

A This is -- This is 312.

Q Yeah. And 312 states that, "Broadly
defined, faculty fulfill three primary functions at
Ceorgia State University" -- you see that --

A Yes.

Q -- "teaching, research, and service"?

A. Yes.
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Q And the Section 312.01 of this handbook
address the -- the teaching function --

A Yes.

Q -- for faculty at Georgia State?

A Correct.

Q And 312.01 begins on -- |It's Page 1 of 18
and goes down to near the bottomof the third page;
Is that correct?

A That appears to be correct. Yes.

Q And you can review this. But am|l correct

that in this section regardi ng teaching, that
there's -- there's no nention of the University
System of Georgia policy on use of copyrighted works
i n education and research?

A | would need to review this to be able to
concl ude that.

Upon first review | don't see a specific

mention. Yes.

Q And then the next section of this
begi nning at the bottom of Page -- of Page 3 of 18 of
this portion of the exhibit addresses research, and
that's 312.02; is that correct?

A That is correct.

Q And the research portion, which is 312.02,
goes through Page 18 of this portion of the exhibit;
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Is that correct?
A One second. That all can use research
wor K.
It appears to go to the top of Page 15 out

of 18 where services cones up as 312.03.

Q Ckay. Thank you.

A Yeah.

Q And then service being the third function
begi ns at 312.03 --

A Ri ght .

Q -- and goes through Page 18; is that
correct?

A Ri ght .

Q At 312.02, which is Page 3 of 18 of
this --

A Yes.

Q -- it states that, "Faculty nmenbers are

expected to participate in scholarly and research
activities which enhance their professional
devel opnent and contribute to their disciplines.”
You see that?
A | do.
Q And that -- And that is an expectation of
faculty at the university; is that correct?

A. That is correct.
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Q And -- And that's particularly true
because Georgia State University is a -- is a
research --

A We are designated as a research university
by the Board of Regents of the University System of
Ceorgia. That is correct.

Q And professors' participation in scholarly

and research activities is critical to a university
attaining the goal of being a research university; is

that correct?

A That is correct. Yes.

Q If you turn to Page 4 of 18 of this
docunent, you'll see in Section 312.02.02 --

A Uh- huh.

Q -- it's a copyright policy, and I w |
represent to you that -- that this provides a link to

the university's system --

A Ckay.

Q -- University System of Ceorgia website
that Exhibit 4 --

A Ri ght.

Q -- is contained on. But the entire policy

is not itself set forth in --
A. No. There's --
Q -- in the handbook
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A. | would characterize that as a hot link to
t he docunent. Yes. Likewse, wth 312.02.03 on the

intell ectual property policy.

Q kay. You can -- If you click on this
link, then you -- then that will take you to --

A | believe what you' ve referred to as
Becker 5.

Q Yes, sir

A Yes

Q And so the -- The link to the copyri ght

policy is contained in the section that deals with

research, as distinguished fromteaching; is that

correct?
A It appears to be the case. Yes.
Q And if you can now turn to the | ast pages

of this exhibit --

A (Wtness conplies with request of
counsel .)

Q -- and -- which begins -- It's --

A This is section?

Q 313 --

A 313. Yes.

Q -- "Qther Duties and Responsibilities."

A Unh- huh.  Yes.

Q And in 13.01, which is contained in the
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current faculty handbook, there references "Agreenent
On Cuidelines for Classroom Copying in Not-for-Profit
Educati onal --

A Uh- huh.

Q -- "Institutions with Respect to Books and
Peri odi cal s. "

And it goes on to tal k about the -- "The
purpose of the followng guidelines is to state the
m ni mum and not the maxi num standards of educati onal
fair use under Section 107 of H R 2223."

A Uh- huh.

Q "The parties agree that the conditions
determ ning the extent of perm ssible copying for
educati onal purposes may change in the future, that
certain types of copying permtted under these
gui del i nes may not be perm ssible in the future --

A Uh- huh.

Q -- "and conversely that in the future,
ot her types of copying not permtted under these
gui del i nes may be perm ssi bl e under revised
gui del i nes. "

And then it references "Regents Guide to
Under st andi ng Copyright and Fair Use."

A Uh- huh.

Q And then it goes on to tal k about
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gui delines for single copy for teachers, and then

further down under B, "Miltiple Copies for

Cl assroom - -

A Uh- huh.

Q -- Use."” And then goes on to tal k about
brevity --

A Uh- huh.

Q -- spontaneity, and cunul ative effect.

Do you see that?
A | do.
Q And you woul d agree that these guidelines

are different than Becker Exhibit 5, which is the

Uni versity System of Georgia policy on copyright?
A It woul d suggest to ne that this is text

that predated the current policy and that this has

not been updated to conport with the revised policy.

Q Now do you know whet her these gui deli nes
that -- in Becker Exhibit No. 6 that begin on page --

A Ri ght .

Q -- under Page 1 of 4 under other duties
and responsibilities are -- are still in effect at

Ceorgia State?
A Wll, these are guidelines, so it's --
It's not specifically a policy, so there's not a

di rect contradiction.

105




© 00 N o o b~ wWw N P

N NN N NN P P P P P PR PR R E
g N W N P O © 0 ~N O O A W N P O

Mar k Becker, Ph.D. April 22, 2011

This is a set of guidelines that were
devel oped before the policy was devel oped. So the
policy is what they're expected to conport wth, but
this may help themin understanding their eval uation
of fair use.

Q Is there any reference in Section 3.301 to
t he checklist that | understand is a --

A Well, it depends on what is --

Q -- an inportant part of the policy?

A Where it says, "See 'Regents Guide to
Under st andi ng Copyright and Fair Use'" --

Q Yeah.

A -- | don't -- | don't know where that
goes.

Q "Il represent to you that it goes
nowhere. It goes -- And it does not -- It does not
go to Becker Exhibit 5.

A Uh- huh.

Q How woul d a professor teaching, currently

teaching at Georgia State and using the faculty
handbook know what policy applies if he or she wants
to provide copies of works to students or nultiple
copies of works to students in a class either
physically or in electronic fornmat?

A Again, at the tine that the -- the new
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policy was put into place, all faculty were nade
aware of it. W provided training for them so they
were brought up to date with the -- the current, in
effect policy; and that is now our culture and our
oper ati ng procedure.

Q Ckay. |Is it your understanding that all
faculty nmenbers at Georgia State under -- undert ook
training in the new policy?

A It's ny understanding that they were
expected to. | can't vouch for every single
i ndi vi dual, but that was the expectation.

Q Wuld it concern you that if -- that if a
nunber of faculty nenbers did -- did not participate
in the training under the new copyright policy?

A Not if they were famliar with and
understood the policy, you know. It's if the policy
itself is clear and understood. W would prefer that
they all participate in the training, but what is
nost inportant is that they understand and they
operate by the policy.

Q Wuld it concern you that if individua
prof essors neither read the policy nor under --
undertook training offered by the university?

A It would be a cause of concern.

Q And | believe you may have answered this

107




© 00 N o o b~ wWw N P

N NN N NN P P P P P PR PR R E
g N W N P O © 0 ~N O O A W N P O

Mar k Becker, Ph.D. April 22, 2011

question for ne before. But it's your understanding
that the checklist applies in any instance when a
prof essor desires to distribute a copyrighted work to
a student either in physical formor electronically,
and that's the checklist that's contained in

Exhi bit --

A Any instance is too vague and too broad
for me to know exactly what sort of things you're
anticipating or attenpting to cover.

Q It's actually Becker Exhibit 4 rather than
5.

A It is Becker Exhibit 4, and the checkli st

comes as an introduction to fair use checklist, and
It says, "The fair use checklist is a tool to assist
you i n making a reasoned and bal anced application
of... fair use factors in determ ning whether a given
use of the work is a fair use."

So, again, the -- the legal requirenent is
to conply with fair use. This is a tool for helping
faculty nmenbers nake that determ nation.

Q kay. And it's your expectation as
president of the university that faculty nenbers, in
fact, will conplete and retain a copy of the fair use
checklist in every instance in which they desire to

use a copyrighted work?
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MR. ASKEW |'mgoing to object to the
guestion as having been asked nore than once
al r eady.
THE WTNESS: | don't see a need to repeat
guestions nor --
Q (By M. Krugman) Well, you may --
A - - answer.
Q (By M. Krugman) You nay answer.
A My testinony is whatever it is | said
bef ore.
Q Yeah. |If you can -- That's your
expectation, Dr. Becker, is it not?
A. If that's what | said, yes.
Q Goi ng back to Exhibit No. 6, which is the
faculty handbook - -
A Yes.
Q -- and this -- There was under ot her

duties and responsibilities --

A Yes.

Q -- if you can take a | ook at --

A It's three --

Q -- at that.

A -- 313? It's --

Q Yeah. And you go to 313. 05.

A Yes. FEthical behavior with regard to
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conpl i mentary textbooks.

Q Right. And this was -- At |east the
handbook states that the University Senate passed the
follow ng resolution on February 2 of 1989.

A Yes.

Q And is it your understanding that this
Section 13.05 regarding ethical behavior with regard

to conplinentary textbooks remains --

A Ri ght.

Q -- in effect at the university?

A | believe it does.

Q And this section of the handbook's -- in

the resol ution passed by the university senate

provi des that, "The distribution of conplinentary
textbooks is an inportant part of the process whereby
professors review the full range of instructional

materials avail able for their courses. However, the

integrity of this process nust be respected.” And --
A Yes.
Q -- do you agree with that statenent?
A Yes.
Q Do you agree that selling conplinentary

copi es of textbooks adversely effects the entire
academ ¢ community, as stated --
A well, as --
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Q -- in 13. 057
A Right. Yeah. The policy says it would be
bad form so to speak. |It's not a -- a procedure

t hat we encourage --

Q And - -

A -- or a practice that we encourage.
Q Yeah.

A " msorry.

Q And this 13.05 al so states that,

"Prof essor-authors are deprived of economc return
and royalties, and incentives to wite textbooks are
di m ni shed. "
Do you agree with that statenent in the

facul ty handbook --

A | -- 1 can understand --
Q -- that addresses --
A | can --
Q -- ethical behavior with regard to --
A What | --
Q -- conplinentary --
A -- can say is --
Q -- textbooks?

A -- 1 can understand why the faculty who
crafted this version of the policy chose that

| anguage, but it perhaps is a bit strong a statenent.
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Q On. And howis it a bit strong?

A The nunber of conplinentary textbooks that
are distributed that would go on the market and be
sol d woul d probably not have a huge financial inpact
on the process.

Again, this was a faculty statenent as an
ethical standard for their coll eagues not to partake
In that process; but that personally | believe the
econom ¢ consequences, if people were to do that,
woul d be rather mnor to the publishers; but that's
immaterial. The -- what --

What it says here and is nost inportant is
that we think it is not good practice to be selling
t hese conplinmentary copi es.

You know, a faculty nenber gets a
conplinmentary copy either froman agent of the seller
or inthe mil. It's a single copy. A few-- You
know, these go to instructors of certain types of
courses for the particul ar textbook.

This is not going to drive the textbook
mar ket, but we do think it -- You know, the policy
states that the university comunity adopted 22 years
ago. Plus, that we think it's bad practice.

Q Do you -- Do you agree that, as stated in

13.05, that, "Selling conplinentary copies viol ates
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the tradition of respect by professors for the
intellectual work of their colleagues and for the
t ext book publishers"?
A Violates the tradition of respect.
Haven't really thought about it in that |anguage
before so --
Q You have no opinion one way or the other?
A Not at this tine.
Q Do you agree that, "The future of

avai l ability of conplinmentary textbooks may be
seriously jeopardized by the reluctance of publishers
to risk further financial loss," as stated in 13.05?
A What | can say is that as soneone who
recei ved conplinentary textbooks as a faculty nenber,
| never sold them Actually -- | actually don't
know that | know anybody personally who has sol d

them Again, | think it's bad ethical behavior.

"Il reserve judgnent on the econonic
I npacts, not ever seeing -- having seen an economc
anal ysis of that sort of behavior. |'m skeptical.
Q In -- In part, you're skeptical because

you're dealing with a single --
A Wl |, because we're dealing with a very
smal | nunber of copies relative to the market for

t hat product.
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Q Ckay.

A You know, there's very often that a
producer of a product gives away sanples, and that
doesn't seemto dimnish the nmarket for the product.
In fact, it may even support it.

Now i f sonebody were to resel

that that's -- that's bad ethical behavior. Wether
Its going to economcally destroy the market for that
product, |'m skeptical.

Q Unh-huh. Now if instead -- |f instead of
selling a conplinentary textbook to a single student,
a professor instead copied the entire work and
provi ded that copy to students in -- either
physically or in electronic form would you in that
I nstance agree that the professor-authors would be
deprived of economc return in royalties?

MR. ASKEW | would object to the
guestion. Assunming facts not in evidence.

THE WTNESS: What |1'd have to say is that
|'ve never seen anybody do that. | have no
know edge of that ever happening. That's --
That's not consistent with fair use.

Q (By M. Krugman) But you woul d agree that
if that were to occur, that the -- the consequence of

that woul d be to deprive professor-authors of
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econom c return with respect to royalties that they
m ght otherwi se receive for the sale -- froma sale
of the book to --

A Fromthat -- Fromthat particul ar copy or
that particul ar nunber of copies, yes.

Q And woul d you agree that if such conduct
were to becone w despread, the incentives to wite
t ext books coul d be di m ni shed?

A It could be, but that's the problemwth
this -- with the question is, is it nakes this
presunption were it to beconme w despread.

|'ve been in universities since 1976.
|'ve been a faculty nenber since 1985; and |'ve never
seen this behavior or this conduct, so it -- it's
a-- It seens like a stretch or a reach for ne, an
extrenme stretch at that.

Q Okay. You testified on direct about --
about course packs.

A Yes.

Q Yeah. And course packs are -- are
physi cal copies of excerpts of works that are --

A A -- A set of collected works typically.

Q That are printed and then --

A Bound t oget her.
Q

-- bound together and then nade avail abl e
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to students for purchase?

A Yes.

Q In -- In university bookstore?

A That's typically the case. Yes.

Q Ckay.

A O it could be bookstores that are serving

a university community. Not all bookstores are owned

or operated by the university.

Q Right. | -- | understand that.
A Ckay.
Q And is your understanding in those that

Wi th respect to course packs, that perm ssions or
ei ther obtained fund or fees paid to the owner of the
copyrights that are a part of the course pack
mat eri al ?
A That's what |'ve been told. |'ve never

actual ly used course packs in any of my teaching.

Q But it's your understandi ng based on what
you've --

A That's what |'ve been told.

Q -- that --

A Yes.

Q -- that the publishers who own the

copyrights or other owners of the copyrights receive

sone paynent for the reproduction of their works in
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the course pack material s?

A That's what |'ve been told. Yes.

Q Okay. Ckay. Assune the evidence in this
case shows that a individual professor posted a
collection or caused the library to post a collection
of works on the Ereserve systemat Georgia State for
a course --

A Yes.

Q -- required the students taking that
course to print out physical copies of the works that
were posted on el ectronic reserve --

A Yes.

Q -- and then to bring those physical copies
with themto each of the classes for which the works
wer e assi gned.

A I''m follow ng you.

Q Okay. GCkay. Do you see any functiona
di fference between that practice and a professor's --
the sanme professor's use of course pack materials --

A Yes. There --

Q -- for a class?

A There's -- There's a functional

di ff erence.
Q And what -- and what -- what is the --

What is the functional difference?
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A Again -- Again, the course pack is a
physi cal product avail able to everybody for purchase
as a set of collected works created as a uni que
entity. It is also a product that exists in
perpetuity for sale or resale. That is different
t han having access to materials on-Iline.

The access for Ereserves, first off, is --
Is tied to a specific tinefrane. Even if it was
printed out, it is not the sane as the course pack.
It is the sane as if there had been a book on reserve
and peopl e had been asked to photocopy certain pages
and bring those to cl ass.

Q Okay. Any other functional differences
that you can --

A Vell --

Q -- think of?

A -- not at this nonment, but reserve the
right to think of them

Q Yeah. Let's say in one senester a student
took a particular course, printed out -- printed out
all the materials for the course, and bound t hem
toget her, and stapled themtogether --

A Unh- huh.

Q -- and that -- Wth respect to that

collection of materials --
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A Uh- huh.

Q -- do you -- do you -- can you identify
any difference between that collection and a course
pack of the sane --

A Vel |, the student --

Q -- work?

A The student's making his own -- his or her

own i ndividual determnation. This is the course
pack has econonm c val ue because it has been packaged
and produced bound as a product for that course and
has been sold, and so there exists, therefore, a
mar ket for that product.

The student's action is an independent and
I ndi vidual action and -- And it is not responding to
a market. It is not intended for a market, as you
have phrased the question.

Q Vel l, now one difference between the two,
as you understand use of course packs, is that in the
course pack situation, publishers or other copyright
owners woul d be paid for use of those materials that
went into the course pack, correct?

A Again, | have not used course packs. |'ve
been told that that happens.

Q In -- In the case of the use of the

el ectronic reserve system where students print out
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and bring with themto class the --
A Ri ght.
Q -- the collection of works, that in those
i nstances, the publishers and ot her copyri ght owners

woul d not receive any paynent?

A Not if the docunents fall under fair use.

Q On -- If you go back to Exhibit 4, which
Is the --

A Yes.

Q -- a portion of the University System of

Georgi a copyright policy --

A Yes.

Q -- and the fair use checklist, and at --
at Page 8 of 19, and Factor 4, which tal ks about

effect on market for original --

A Uh- huh.

Q -- and factors that weigh in favor --

A Yes.

Q -- of fair use --

A Yes.

Q -- and wei ghs against fair use, and the

factors at the top tal k about no significant effect
on market or potential market --
A Ri ght .

Q -- for copyrighted work and use stinul ates
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mar ket for original work.

A Uh- huh.

Q As president of Georgia State University,
do you have an understanding as to what the nmarket is
that is set forth in those two subfactors?

A As a faculty nenber who has nade these
determ nations in ny own courses, | have an

under st andi ng.

Q Yeah. And what -- what is -- Wat is
t hat under st andi ng?

A Vell, so | can give you exanples from ny
own experience; but quite sinply, the material s that
| would distribute under fair use were situations
wher e under no circunstances would | have expected
the students to purchase a book or the -- a whole
entity, but, rather, were taking a very specific

slice for the precise purposes as covered under

Factor 1, which is for teachi ng purposes.

But that it's -- it's -- were | not to use
t hat docunent, | would not be -- create -- | would
not go down another -- | would not be requiring the

students to purchase sonething that they're going to
go out -- in other words, ny --
My determ nation of using that docunent is

it is consistent wwth Factor 1, and it is not causing
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sonebody to | ose the sale of sonething --

Q Ckay.

A -- by ne doing that.

Q And did -- GCkay. | think naybe then
you -- you answered ny question. The market is the
mar ket for the sale of the book?

A The -- the sale of the -- Yeah. The
sale -- The sale of the saleable unit, whatever the
sal eabl e unit may be.

Q Yeah. Wether it be a book or a journal?

A Right. Exactly. Yes.

Q So --

A Yes.

Q And | take it you -- you do not understand

the market in this instance to relate to a market for
licensing fees or permssion fees for use of a -- a
segnment of a copyrighted work?

A It would seemto ne that a licensing fee
for sonmething covered by fair use is nuch |ike paying
a travel agent to do sonething for which there's not
arequired fee. You -- You're exercising an option
out of sone sort of convenience to pay sonebody for
sonet hing that is not required.

Q Yeah.

A Just like you pay a travel agent to book
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your flights when you could have just as equally done
It at a lower cost by not utilizing that service.

Q Yeah.

A It's a conveni ence.

Q Wll, it assunes a fair use deternination
in that instance, correct?

A W have -- W are assumng a fair use
det erm nati on.

Q Yeah.

A Yes.

Q But all I'masking is what you -- what the
market is. And the market is a market for the sale
of whatever the particular work is, as --

A Well, again --

Q -- as distinguished froma licensing fee
or perm ssion fee?

A "' mnot exactly sure what you nean by a
| icensing or a permssion fee.

Agai n, people charge in sone cases for
things that are otherwi se available for free. That's
not the -- That's not the -- the way |'mthinking of
the market. There -- there --

Yeah. 1'Il leave it at that.

Q Dr. Becker, if the practices at Georgia

State with respect to the Ereserve system deprived
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aut hors of -- and publishers -- excuse ne -- deprived
aut hors and publishers of royalties or fees for

|l icenses and perm ssions, if that was the effect of
the practices at Georgia State, would you agree that
some of the same concerns set forth in Section 13.05
of dealing with ethical behavior with regard to
conplimentary textbooks could be inplicated?

A That's an absurd --

MR ASKEW |'Ill object to formof the
guesti on.
THE WTNESS: That's an absurd stretch.

No. | would not conclude that. That's --

That's bizarre. That's absolutely bizarre,

Counsel or.

Q (By M. Krugman ) And why do you say
that's bizarre?

A "Cause | don't -- Even though |I'm not
trained in the law, | amtrained in mathematics and
logic; and | do not see the | ogical conclusion that
you're attenpting to draw under any circunstances.

Q Georgia State's one of the four research
universities within the University System of Georgia?

A We have established that. Yes.

Q Yeah. And a core m ssion, one of the core

m ssion statenments for research universities is a
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commtnment to w de-rangi ng research, schol arship, and
creative endeavors that are consistent with the

hi ghest standards of academ c excellence; is that

correct?

A That's correct.

Q And | ast week, you -- you delivered the
2011 state of the university address; is that
correct?

A That's correct.

Q Okay. And that was delivered on Apri
11th of | ast week, which | believe was --

A Wul d have been Wednesday, | believe.

Q And maybe that -- Maybe that was the
13th, right?

A Yeah. | -- it was -- | believe it was
Wednesday. | don't -- | don't renenber the exact

dat e.
Ckay.
| could consult ny cal endar --
Yeah.

| turned on ny smart phone, but --

-- it's not necessary.

Not i nportant.

> O >0 >0 >» O

Yes.
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Q And in your speech, you stated that the
si gnature achi evenent of the past year was the
crafting and the -- and adoption of Georgia State
University's strategic plan for the next ten years;
Is --

A | did --

Q -- that correct?

A | did state that. Yes. The -- The
public speech is available to the public so --

Q And the strategic plan has five goals; is
t hat correct?

A It is correct.

Q And one of those goals is for Georgia
State to becone a | eading public research university
addressi ng the nost chall enging i ssues of the
twenty-first century; is that correct?

A Yes.

Q And did you report in your speech that the

Ceorgia State University faculty have al ready
achi eved recognition for their scholarly and creative
wor ks?

A | believe there's a sentence to that
effect in the speech. Yes.

Q And that -- That was a correct

statenent --
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A Yes.
Q -- was it not?

Wul d you agree that the availability of
scholarly journals and the viability of publishers of
those journals and the publishers of academ c books
have been critical to the ability of the CGeorgia
State University faculty to achi eve recognition for
their scholarly and creative works?

A | woul d agree that journals and books are
anong the inportant outlets for scholarly research

Q And they're inportant to Georgia State
University's ability to achieve its goal of becom ng
a |l eading public research university; is that
correct?

A Yes.

Q And you received your Ph.D. in statistics
from Penn St ate?

A Pennsyl vania State University --

Q Ri ght .

A -- August 1985. Yes.

Q And you were an assistant professor of
statistics at the University of Florida --

A That is correct.

Q -- for sone tine?

And you were a senior fellowin
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bi ostatistics at the University of WAshi ngton?

A. 1987 to ' 89.

Q And you were a, | guess, assistant,
associate, and then full professor of biostatistics
at the University of M chigan?

A Yes. Through the end of 2000.

Q And then you becane dean of the School of

Public Health and professor of biostatistics at the

Uni versity of M chigan?

A January --

Q M nnesota. |'msorry.

A Uni versity of M nnesota, January 1, 2001.
That's correct.

Q What is biostatistics?

A It isthe -- It is a subfield of the
di scipline of statistics with application -- an

enphasis on applications to and the sol ution of
problens in the health sciences.

Q Ckay. Then after the University of
M nnesota, you went to the University of South
Carol i na?

A | started there Septenber 1, 2004, as
executive vice president for academc affairs and
provost, as well as professor of statistics.

Q And your CV that's published on the
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university website identifies three books that you
coaut hor ed?

A Yes. Those were edited volunes. Yes.

Q Okay. And you've either authored or
coaut hored nore than 40 articl es?

A Yes. That would be accurate. Yes.
Publ i shed i n peer-reviewed outl ets.

Q And what are peer-reviewed outlets?

A There is within the acadeny, when we talk
about the inportance of schol arship, one of the ways
of evaluating the substance of one's work is that
your peers have reviewed it and deened it neritorious
for publication in a -- in an appropriate venue.

Now t he venues depend on the discipline;
so in sone venues, it would be scholarly journals.

It could be edited vol unes such as the volunes that |
edited with Mchael Sobel, who is a professor at
Col unbi a University.

In other cases, it can be juried shows in
the arts. In the case of conputer science, it can be
publ i cati ons and proceedi ngs vol unes of certain
conferences that have a certain | evel of prestige
because of the review that takes place for
presentation there.

Q Publication in those works certainly
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enhances and enhances one's reputation in the
particular field?

A Publications in certain journals, you
know. The easiest way for nme to say is that not all
journals are viewed equivalently. The journals with
t he hi ghest standards are considered -- Publication
in those so-called premere journals is a -- is a
hi gh bar and a significant achi evenent, just as
publications with certain presses is a higher bar and
a certain achievenent than sone ot hers.

But 1'd go on to say that |'ve had
col |l eagues remark to ne, a distinguished professor
hol ds an endowed chair at Texas A&M who put it nost
succinctly, that publications in certain journals
should require -- should be interpreted as a negative
i npact on your scholarship --

Q Yeah.

A -- because not all journals are viewed to
be of quality; and in sone cases, it can be a sign of
poor work by publishing in journals that are not
r espect ed.

Q Have you published in any such journals
that you can recall?

A | have refused to publish in many of them

| had one paper in one journal that would
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not -- Actually, | have two papers in two journals
t hat woul d probably not be of the caliber of which
| " m nost  proud.

However, | can say that the other neasure
of success in the acadeny is citation counts; and
both of those papers have been cited, so perhaps
occasionally the works do get noticed even in the
| ower prestige journals.

Q kay. |Is -- Are you famliar with Oxford
University Press's reputation in the academ c
comruni ty?

A | am | have owned vol unes published by
Oxford University Press, and | have revi ewed
for Oxford -- Oxford University Press.

Q It has a good reputation in academ a, does
It not?

A Oxford University, anything that includes
Oxford University is generally considered a --
r eput abl e.

Q Wul d the sanme be true for Canbridge
Uni versity?

A | would presune to be the case. |I'm
actually not famliar. |In ny particular discipline,
|"'mnot famliar with Canbridge University's

publ i cati ons.
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Q Are you famliar wth Sage Publications?

A. | -- Yeah. | amfamliar with Sage,
primary though nonograph series that they've
published in statistical and research nethodol ogy.

Q And do you have any opinion regarding its
reputation?

A | would say in ny discipline it doesn't
carry the sane prestige as -- as either Oxford or
Canbri dge.

Q The first page of your CV identifies --

A Uh- huh.

Q -- you as a internationally recogni zed

researcher in biostatistics and public health
sci ences.
A. It doesn't say that on ny CV, but it
probably says it on sone university publication.
Q Ckay.
THE COURT REPORTER: Becker 7.
(Plaintiff's Exhibit 7 was marked for
i dentification.)
THE W TNESS: Ckay.

Q (By M. Krugman ) |'ve handed you
Becker --
A. Ri ght .

Q -- 7, which was a printout --
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A Ri ght.
Q -- fromthe website.
And | take it on Page 1 this is what

you' re referencing?

A Right. That's the text the university has
pl aced in front of ny CV.

Q Ckay.

A Yes.

Q And do you consi der yourself to be an
internationally recognized researcher in
bi ostatistics?

A | believe that | amviewed that way within

nmy community.

Q And when you say within your conmunity,
what - -

A Bi ostati sti cs.

Q kay. And if you turnto -- toward the
back - -

A Actually, you'll -- you'll see the --

Q -- it tal ks about the publications --

A Yes.

Q -- there. And that identifies the -- the

books and at | east sone of the articles that you have
ei ther authored or coauthored --
A In fact --
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Q -- during --
A -- | would add, Counsel, that on the fifth
page in -- they're not nunbered, so you'll have to

count them But on the fifth page in, it says
explicitly that | have revi ewed books for Acadenic
Press, Harvard University Press, and Oxford
Uni versity Press so in further evidence. GOkay. So
the --

Q Thank you.

A Yeah. The publications are --

Q Yeah. It begins --

A -- sone ways in. Yes.
Q

Sone ways in and Pages 1 of 3, and this

A Yes.

Q -- alist of at |least --

A Uh- huh.

Q -- some, if not all, of your publications.
A I[t's nost of it. Yeah.

Q And woul d you agree that the availability
of the scholarly journals that your articles were
published in contributed to your success in academ a?

A Yes.

Q And contributed to your ability to obtain

recognition internationally as a researcher in
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bi ostatistics --

A Yes.

Q -- in public health sciences?

A Yes.

Q And -- And had the publishers of those

journals and the journals thensel ves not existed, not
been avail able, that your ability to succeed in
academ a and achi eve international recognition in
your field would have been severely hanpered, would
you --

A That's -- Again, that -- that's an
extrene stretch, because the discipline would have
come up with sone way for the work to be eval uated by
our peers; and the publications of journals, | nean,
sone are published by society. Sone are published by
comrerci al publishers. They are -- They are a venue

by which we nake our material avail abl e.

Q kay. Let nme -- let ne state --
A But -- But the question is saying they
didn't exist is --
Q Yeah. Let ne say that --
A Somet hing -- Sonet hi ng woul d exi st .
MR, ASKEW \Wait. Let him--
Q (By M. Krugman) Let nme state it --

MR ASKEW -- finish his answer.
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MR. KRUGVAN. |'m sorry.
MR. ASKEW Let himfinish his answer,
pl ease.
Q (By M. Krugman) No. | was just trying
to --
A Yeah. So --
Q -- nove it, and | was going to state it

anot her way - -

A Ckay.
Q -- W thout --
MR, ASKEW \Well -- well --
Q (By M. Krugman ) You agree that their

presence and financial viability of publishers of --
of these scholarly journals are certainly inportant
to academ c career advancenent?
A That's actually -- that --
MR. ASKEW |'mgoing to object to the --
THE W TNESS: Ckay.

MR. ASKEW -- question --
THE W TNESS: Yeah.
MR. ASKEW -- so that the witness could

answer the previous question conpletely.
THE WTNESS: Well, the -- the --
MR. ASKEW He was i nterrupted.
THE WTNESS: Now to concl ude the previous
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answers - -
Q (By M. Krugman) GCkay. | -- | apologize
if I interrupted. | was just trying to nove us
al ong, 'cause | know you --
A. Under st ood.
Q -- you would like to get out.
A Okay. The -- It's hard for ne to believe
that they wouldn't exist; but if they were not to
exi st, we would have sone way of making our material
avai l abl e to be eval uat ed.
Now if you'll -- To restate the next
guestion is the existence of commercial publishers
IS -- their existence or not as being critical to the
success is subject to -- is a subject for acadenic
debat e.
You know, | could actually see a world

where we woul d not have commercial publishers, and we
woul d still be able to produce these materi al s,
because the cost of the production and the difficulty
in producing is so such | ower today than when these
norns were established wthin these disciplines; and
that, in fact, a nunber of professional societies
and/ or individuals within specific disciplines have
been actively exploring alternative outlets for

making this material available while | owering the
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cost of making it available to the people interested
in having the material.

So | do not accept that the economc
vitality of a specific publisher is absolutely
essential to the success of the discipline in the
future.

Q Yeah. Well, ny question wasn't --
A It's -- That's the way | interpreted --
Q No.
A That's the way | interpreted your
guesti on.
Q The second question was whet her, you know,
whet her their presence and viability are at | east
I nportant --
A Oh.
Q -- to academ c career advancenent.

Let me -- Let nme state it anot her way.
Are their presence and viability at |east beneficial
to academ c career advancenent?

A They're beneficial at this time, but
their -- The long range for that is up -- the

subj ect of academ c debate at this tinme, and |I'm sure
you' re aware of such debates being active in various
scholarly comunities.

Q Yeah. Yeah. Do you agree that it's
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i nportant for students to have access to the
scholarly works that are -- that have been published
in journals and -- of the type that you've published
In?
A Certainly there are things that -- Yeah.
Yes.
Q And woul d you agree that if access to
t hose works were not available to -- to students,
that that would be detrinental to the academc
process?
A Wuld it -- Yes.
MR. KRUGVAN:. VWhy don't we take a break,
and then I may be done but --
THE W TNESS: Ckay.
THE VI DEOGRAPHER: 10:41 a.m W're off
t he record.
(Recess from10:41 a.m to 10:49 a.m)
(Plaintiff's Exhibit 8 was marked for
identification.)
THE VI DEOCGRAPHER: 10:49 a.m Back on the

record.

Q (By M. Krugman) And, Dr. Becker, can you
identify what's been marked as Becker Exhibit No. 8
as the responses to requests to admt that you

referred to earlier in response to ny questions as
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to --

A Right. Thisis -- OCh. Yeah. This is --

Q -- as to materials you had revi ewed?

A Right. This is Defendants' Objections and
Responses to Plaintiffs' First Set of Requests for
Adm ssi on.

Q Yeah. And did you review a draft of this
docunment prior to its being finalized?

A Not that | recall

Q kay. And | don't -- did -- did -- Well,

l et me ask you this. Go ahead. And | don't want you
to reveal any conmuni cations that you had with
counsel in reference to -- to this docunent.

But to the extent that there were requests
directed to you in your official capacity as GSU
president, did you reviewthis -- the responses to
those requests to ensure that those responses were
accur at e?

A | would say that given ny understandi ng of
this docunent and ny actual review of the docunent,
the information in here is what | mght call al nost
publicly available informtion.

| nmean, this is straightforward
i nformati on that would not necessarily request ny

di rect input.
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Q kay. Did you -- D d you reviewthe
responses relating to you and concl ude that any of
t hose responses were incorrect?

A | have reviewed the docunent with --
wth -- in terns of responses relating to ne, and |
did not find any places where | thought it to be
I ncorrect.

Q kay. Did you find any places in the
docunent -- O did you review the docunent in
reference to anyone el se other than yourself?

A Only in that the -- There are itens in
here relating to lines of authority involving the
provost, the dean of the library, and the vice --
the -- J.L. Albert responsible for information
systens and technol ogy.

So in the fact that there are references
to nme and reporting lines of those individuals,
revi ewed those.

Q Yeah. And did you find any of those
references to be inaccurate in any way?

A Well, | think our -- our responses,
CGeorgia State University's responses are accurate.

MR. KRUGVAN:. That's all | have.

MR. ASKEW | have one --

THE W TNESS: Ckay.

141




© 00 N o o b~ wWw N P

N NN N NN P P P P P PR PR R E
g N W N P O © 0 ~N O O A W N P O

Mar k Becker, Ph.D. April 22, 2011

MR. ASKEW -- short question for you.

REDI RECT EXAM NATI ON

BY MR ASKEW

Q Presi dent Becker, when a faculty nmenber is
reviewi ng material pursuant to the copyright policy
and conpleting the checklist either in witing or
mental |y and concludes that the material that was
bei ng consi dered exceeded what is permtted by fair
use, what are the alternatives available to that
professor if the professor wants to use that materi al
in the classroomor sonmething like that nmaterial in
t he cl assroonf?

A Vel |, the professor could have a nunber of
alternatives. The ones that imediately junp to ny
mnd is they could pay for a fee to use that
material, pay the fee to the copyright holder to use
that nmaterial in an appropriate form and that would
depend on the material .

They coul d seek simlar or equival ent
information that is available in another form That
Is -- That would be a fair use, so basically find an
alternative.

O they could just decide they' re not
going to use that naterial, that they instead m ght

prepare | ecture notes or just use their own |ecture
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to convey the material w thout providing the actual
work as it is that's copi ed under copyright, so they
may j ust choose not to use -- to introduce any
material as such.

Q Coul d the professor choose to have that
material nade available at the library reserve
syst enf

A Absol utely.

So in the case of, for exanple, there had
been earlier questioning fromthe plaintiffs about
books and the copying of books; and that's -- Books
are not in ny experience, as | said, photocopied and
di stributed. Books that are going to be nade
avail abl e, but not as a required are placed on
reserve typically in the library for the duration of
t he course.

MR. ASKEW That's all the questions I

have.

MR. KRUGVAN:. Ckay. Just a couple of --

coupl e of questi ons.

RECROSS- EXAM NATI ON

BY MR KRUGVAN:

Q Anot her option for the professor -- and it
may be enconpassed - -

A Uh- huh.
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Q -- within one that you described -- would
be use -- use of a course pack?
A Yeah. That would be one way to -- to nake

it available, that you could nake nmaterials
avai |l abl e.

Q Dr. Becker, are you aware of any instance
of a professor conpleting a fair use checklist at
Ceorgia State foll owi ng adoption of the policy where

that professor -- where -- where the --

A Ri ght .

Q -- where the conpleted checklist wei ghed
against fair use in -- under the policy at CGeorgia

State would prohibit use of the material?

A Now | -- | don't have the know edge of
specific eval uations of the checkli st.

Q Has anyone to this day advised you that
t hat has occurred?

A No.

Q As a statistician, would you have any
expectations as to the probability of -- as -- as to

whet her sone percentage of checklists filled out by
prof essors in connection with --

A Vell --

Q This -- fair use analysis would --

A Ri ght.
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Q -- would yield a conclusion that would
wei gh against fair use?

A As a statistician, | have healthy respect
for data; and given no data, | would not subjectively

supply a probability.

MR. KRUGVAN: That's all | have.

THE W TNESS: Ckay.

MR. ASKEW That would conclude this
testinony by President Becker.

THE VI DEOGRAPHER: Thi s concl udes today's
deposition. 10:55 a.m W're off the record.

(Wher eupon, the deposition was concl uded
at 10:55 a.m)

(Pursuant to Rule 30(e) of the Federal
Rules of Cvil Procedure and/or O C G A
9-11-30(e), neither a party nor the deponent
havi ng requested right of review of the
deposition, the reading and signing of the

deposition is waived.)
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CERTI FI CATE

STATE OF CGEORG A
COUNTY OF FULTON:

| hereby certify that the foregoing
transcri pt was taken down, as stated in the
caption, and the questions and answers thereto
were reduced to typewiting under ny direction;
that the foregoing pages 1 through 145 represent
a true, conplete, and correct transcript of the
evi dence given upon said hearing, and | further
certify that I amnot of kin or counsel to the
parties in the case; amnot in the regular
enpl oy of counsel for any of said parties; nor
aml in anyw se interested in the result of said
case.

This, the 27th day of April, 2011.

S. JULI E FRI EDVAN, CCR-B-1476
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COURT REPORTER DI SCLOSURE

Pursuant to Article 10.B of the Rules and
Regul ati ons of the Board of Court Reporting of the
Judi ci al Council of Georgia which states: "Each court
reporter shall tender a disclosure format the tine
of the taking of the deposition stating the
arrangenents nade for the reporting services of the
certified court reporter, by the certified court
reporter, the court reporter's enployer or the
referral source for the deposition, with any party to
the litigation, counsel to the parties, or other
entity. Such formshall be attached to the

deposition transcript,” | nake the foll ow ng
di scl osure:
| ama Ceorgia Certified Court Reporter. | am

here as a representative of Esquire Deposition

Sol utions. Esquire Deposition Solutions was contact ed
to provide court reporting services for the
deposition. Esquire Deposition Solutions will not be
taking this deposition under any contract that is
prohibited by OC G A 9-11-28(c).

Esquire Deposition Solutions has no
contract/agreenent to provide reporting services with
any party to the case, any counsel in the case, or
any reporter or reporting agency fromwhoma referral
m ght have been nade to cover this deposition.
Esquire Deposition Solutions wll charge its usual
and customary rates to all parties in the case, and a
financial discount will not be given to any party to
this litigation.

S. Julie Friedman, CCR-1476
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