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Vi deot ape Deposition of Ann Cal e Kruger, Ph.D.

April 22, 2011

(Reporter disclosure made pursuant to
Article 10.B. of the Rules and Regul ati ons of
the Board of Court Reporting of the Judici al
Council of Ceorgia.)

THE VI DEOGRAPHER: This is Tape No. 1 to
t he vi deot ape deposition of Dr. Ann Kruger, in
the matter of Canbridge University Press versus
Mar k Becker. This deposition is being held at
King & Spal ding, 1180 Peachtree Street, in
Atlanta, Georgia, on April 22nd, 2011.

The tinme is now 2:56 p.m W're on the
record.

My nane is Henry Stewart. |'mthe
vi deographer. The court reporter is Julie
Fri edman.

Counsel, will you please introduce
yoursel ves and affiliations; and the w tness
will be sworn.

MR. BLOOM Jonat han Bl oom Weil,

Gotshal & Manges, for the plaintiffs.

M5. MOFFITT: Natasha Moffitt, King &

Spal di ng, for the defendants.
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ANN CALE KRUGER, Ph.D., having been first
duly sworn, was exam ned and testified as
fol |l ows:

MR. BLOOM Ckay. Natasha, before we

start --

M5. MOFFITT: Ckay.

MR BLOOM -- | just wanted to put the
obj ection on the record to the -- to the

def endants' use of this deposition for
testinoni al purposes at trial given that the
Wi t ness presunmably resides within the Northern
District of Georgia and is represented by
counsel for defendants, who coul d subpoena

Dr. Kruger to testify live at trial.

And on that basis, the plaintiffs object
to the deposition testinony being introduced as
testinony at trial on the grounds that
Dr. Kruger is unavail able within the neaning of
t he Federal Rules of Evidence, the Federal Rules
of Cvil Procedure, and any applicable |ocal
rules of this district.

And on that basis, plaintiffs agree to go
forward with the deposition without -- with the
understanding that in doing so, they're not

wai ving any of their rights wwth respect to the

6
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use of this testinony as -- as trial testinony
in this action.

That's it.

M5. MOFFITT: The --

MR. BLOOM Now you can --

M5. MOFFITT: Yeah, yeah. | can go.

On behalf of the defendants, | just
acknow edge the objection and your preservation
of rights; and we'll take the issue up when the
issue is raised wwth the Court, if at all.

MR, BLOOM  Thank you.

M5. MOFFITT: This will the deposition of
Dr. Ann Cal e Kruger, taken by agreenent of the
parties. The deposition will be taken for use
at trial and for any other purpose permtted
under the Federal Rules.

DI RECT EXAM NATI ON

BY M5. MOFFI TT:

Q Dr. Kruger, could you please state your
full name for the record.

A Ann Cal e Kruger.

Q And do you understand that you are here
today to provide testinony under oath in connection
with a copyright infringenent case brought by

Canbridge University Press, Oxford University Press,

7
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and Sage Publications agai nst the president of
Ceorgia State University, certain nenbers of the
Board of Regents of the University System of Georgi a,

and ot hers?

A | do.

Q And do you understand that this case has
been scheduled for trial starting on May 16t h?

A Yes.

Q And do you plan to be in the Atlanta area
in the May-June tinefrane of this year?

A No.

Q Where do you plan to be in the May-June

timeframe of this year?

A From May the 3rd -- oh, sorry -- 4th until
May the 29th, | wll be in Israel mainly, wth a
brief trip to Canbridge, England.

And | have three trips scheduled in June
which | can outline for you, if you want.

Q Sure. \What trips do you have planned in
June?

A June. | apologize. My 31st to June 2nd,
| wll be in Charleston, South Carolina; June 9th to
June 13th, | will be in New York City; and June 17th
to June 25th, | wll in Chautauqua, New YorKk.

Q And with respect to your trip from May

8
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A

Q
A.

Q

A
Q
A
Q
A
Q
A
Q
A
Q
A
Q

A.
Q

4t h, through May 29th to |Israel and Canbri dge,
Engl and, what's the purpose of that trip?
That is for vacation and personal study.

And how | ong has that trip been planned?

Two years.

Wth respect to your trip from My 31st to

June 2nd to Charl eston, South Carolina, what's the

pur pose of that trip?

That's for a famly event.

How | ong has that trip been planned?

A year

And what type of famly event is it?
My niece's graduation from hi gh school.

Wth respect to your trip fromJune 9th

t hrough June 13th to New York City, what's the --

Uh- huh.

-- purpose of that trip?

That is a visit to ny daughter.
How | ong has that trip been planned?
One year.

And with respect to your trip from June

17th through June 25th to New York, what's the

pur pose of that trip?

That's a professional conference.

Ckay. And how long has that trip been
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pl anned?

A Oh, about a year and a hal f.

Q kay. Who do you work for, Dr. Kruger?

A Georgia State University.

Q And what do you do for CGeorgia State
Uni versity?

A I"'mon the faculty in educational
psychol ogy.

Q Do you have a particular title?

A Associ at e professor.

Q Are you associated with any particul ar

departnent within Georgia State University?

A Yes. Educational psychol ogy and speci al
educati on.

Q When did you start teaching at Georgia
State University?

A The fall senmester of 1992.

Q Can you tell us generally what types of

courses you teach at CGeorgia State University?
A For the past several years, |'ve taught
only graduate-|evel courses.
Mainly | teach a course in |earning and

the |l earner, which is a foundations, -- psychol ogi cal

f oundati ons course for naster's | evel students;

teach a doctoral |evel course in advanced

10
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devel opnent al psychol ogy; and | teach a doctoral

| evel course in facilitating college teaching.
Q Have you ever taught a course called

advanced devel opnental psychol ogy, social and

personal ity devel opnent, EPY 82207

A Yes.

Q Can you tell us generally what that course
I s about.

A That's a doctoral |evel sem nar course

that is for advanced students who al ready have sone
know edge of devel opnental psychol ogy and of
personal ity and socialization in particular; and so
it's a semnar-styled study of recent research
reports primarily on subtopics in that field.
Q And when you say sem nar-styl ed course,
what do you nean by that?
A It neans it's taught not didactically, but
t hrough a conbi nation of | ecture and di scussi on.
Q How do you go about teachi ng your students
the subject matter of the EPY 8220 cl ass?
MR. BLOOM (bject to the form Vague.
You can answer.
THE WTNESS: | can answer.
| -- | teach that class by studying

the -- the current literature in the subarea,

11
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the topic of the course, and sel ecting readings
organi zed around controversies in the field.

Q (By Ms. Moffitt) So one of the nethods
you use to teach the subject matter of the class is

readings in the field?

A Yes.

Q Did you teach the EPY 8220 course in the
fall of 2009?

A Yes.

Q And just for the record, what does EPY
stand for?

A Educati onal psychol ogy.

Q Did you prepare a syllabus for the EPY
8220 course in the fall of 2009?

A | did.

(Defendant's Exhibit TX-1 was nmarked for

identification.)

Q (By Ms. Moffitt) |'ve handed you what's
been marked Kruger TX-1 --

A Uh- huh.

Q -- wth production nunbers Georgia State
66051 t hrough 057.

A Uh- huh.

Q Do you recogni ze this docunent?

A. | do.
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Q And what is this docunent?

A This is the syllabus for ny course EPY
8220.

Q Is it for a particular senester?

A It is.

Q Did you prepare this docunent?

A | did.

Q When did you -- \Wen approxi mately did

you prepare it?

A I n advance of the beginning of fall
senester 2009.

Q Is it your practice to create syllabi and
mai ntain then for purposes of your courses at Georgia

State University?

A Yes. It is.

Q Turning to Page 2 of your syllabus, Kruger
TX-1, there's a section entitled "Course Qutline."

A Uh- huh.

Q What does this particular section reflect?

A This shows the organi zation of the topics

of the course across the weeks of the senester.

Q And there al so appears to be the begi nning
of a section perhaps at the bottom of this page,
66052, entitled "Required Reading."

A Uh- huh.

13
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Q Does that section span nultiple pages of
your syl | abus?
A It does.
Q Okay. What's the purpose of -- | guess
whi ch -- which pages in particular does this required
readi ng section relate to?
A The required readings, the heading for
requi red readi ngs, as you said, is the bottom of Page
2.

Q Uh- huh

A And the |ist continues through Pages 3, 4,
5, and the first half of 6.

Q Okay. And what is the purpose of this
requi red readi ng section?

A To identify for the students the articles
that they will be expected to read for the course.

Q Are all of the readings listed from Pages

3 through half of Page 6 required readings --

A No.

Q -- per se?

A No. Not all.

Q Wi ch ones specifically are not required
r eadi ngs?

A There is a -- a bolding -- a bold --

bol ded headi ng that says, "Background Readi ng" on
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Q

syl | abus,

A.
Q

A

Q
subsecti on

A
backgr ound

|isted are

Q

some of the sections,

optional for students who feel they need a better

foundati onal know edge.

Al right. Turning to Page 3 of the

66053, there's a section entitled,

" Appr oaches to Devel opnent |1l --

Uh- huh.

-- "Risk and Resilience."

Do you see that?

Yes.

And what are the itens listed within that
t here?

The first itemlisted is the optional
readi ng, and then the next three itens

t he required readings.

And then there appears to be one reading

that's entitled "The devel opnental inpact of
chi | dhood trauma" from "Understanding trauna:
| ntegrating biological, clinical and cul tural

per spectives."

Do you see that?

A Yes.
Q Can you describe for ne generally what
this "Understanding trauma: |Integrated biol ogical,

clinical and cultural perspectives" reference is.

and that background reading is

15
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A It's an edited vol unme, which neans that
there are nmultiple chapters witten by different
authors that are coll ected because they have the

title subject in common; that is, they are related to

trauma in one of -- fromone of these perspectives
l'isted.

Q And what -- D d you assign an excerpt
fromthis particul ar reference?

A Yes. | did.

Q And -- And which one was that?

A The chapter by van der Kolk titled "The
Devel opnental | npact of Chil dhood Trauna.'

Q And what were the page nunbers associ at ed
with that particul ar excerpt that you assigned?

A It -- On the syllabus, it reads Pages 224
to 241.

Q And are those the pages that you believe
you assigned for this particular work?

A Yes.

Q Do you understand that the plaintiffs in

this case have alleged that the use of this

particul ar excerpt, "The Devel opnental | npact of

Chi | dhood Trauma, " Pages 224 through 224 -- 224

t hrough 241 infringes one of their copyrights?
A Yes.
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MR BLOOM | just object to the formjust
to the extent that we actually allege that it

infringes nmultiple copyrights, but that's a

qgui bbl e.

THE W TNESS: One per.

M5. MOFFITT: Well, | think | said
infringes one -- one of their copyrights, one or
nor e.

MR. BLOOM Yeah. WM -- M only purpose

of clarifying was that there are multiple

copyright rights inplicated. That's all

Q (By Ms. Moffitt) OCkay. Were the readings
that are listed in -- in this subsection, "Approaches
to Developnent I1: R sk and Resilience" --

A Uh- huh.

Q -- associated with or otherw se assi gned

for a particular class within this course, EPY 82207
A They were assigned for a particular class
neeting for a week, a particul ar week.
MR. BLOOM Can | just have that question
and answer back.
(Wher eupon, the record was read by the
reporter as requested.)
MR BLOOM  Thanks.
Q (By Ms. Moffitt) And what was the subject
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matter?
Vel l, do you recall which -- which class
in particular you assigned these works for?
A If | refer to the syllabus, it appears it

was for the class neeting on Septenber the 3rd --

Q Ckay.

A -- of 2009.

Q And t hat appears on Page 2 of your
syl | abus?

A That's correct.

Q And it -- That particular class is
descri bed as "Approaches to Developnent Il: Ri sk and

Resi l i ence"?

A Correct.

Q What was the subject matter that you
i ntended to teach that day in class?

A Uh-huh. It -- R sk and resilience refers
to how environnment and bi ol ogy work together to | ead
to particular outconmes for particular individuals
over developnent. Risk and resilience refers to how
certain nunbers or levels of risk can result in
mal adaptati on or good adaptation. That woul d be the
resilience part.

Q And why did you assign "The Devel opnent a
| npact of Chil dhood Traunma" as a readi ng that day?
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A. This chapter is a -- a uni que argunent,
evi dence- based argunent, the best | could find about
the inportance of the timng of trauma in its
consequence.
Wul d you like to hear nore about that?
Q Well, and -- and specifically why --
| guess what was uni que from your

perspective about this particular work --

A Uh- huh.

Q -- and how did that relate to -- to what
you were teaching in class that day?

A Ckay. There are very few studies and no
chapter that | know of that -- other than this one
that pull together the argunent that -- support for

the argunent that post-traumatic stress disorder is
di fferent depending on the age at which the trauma
occurs.

Therefore, it is a particular approach to
risk that is developnentally sensitive with respect
to the timng of the -- in brain devel opnent and
psychol ogi cal devel opnent of the trauma, and that
timng predicting different outcones.

Q Now how did you intend for your students
to access a copy of "The Devel opnental | npact of
Chi | dhood Trauma"?
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A Through university library Ereserves.

Q And what is the university library
Er eserves?

A That is a nethod of reserve readi ng that
the university makes avail able to students. The
university takes a digital version of the work, makes
It password-protected, supplies the password to the
students in the class for the tine that the class is
I n session over the senester

And students enter the password, have
access to the docunent, and read it.

Q Did you request that this excerpt, "The
Devel opnent al | npact of Chil dhood Trauma" be | oaded
to ERes for your fall 2009 course?

A | did.

Q And what steps did you take to request
that this excerpt be | oaded to ERes or the Ereserve
syst enf?

A | conpleted a fair use checklist. | went

t hrough the procedures that the library requires
professors to do in order to do that and -- and al so
to submt it to the library for consideration for
I ncl usi on.

Q And you nentioned sone procedures that you

needed -- that you were required to do in order to

20
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make those requests.

A Uh- huh.

Q Can you describe generally for ne the
types of procedures you need to follow

A You conplete a -- a fair use checkli st,
which is resident on your conputer or avail able on
t he website.

And then, once that is conpleted, you
answer questions the |ibrary poses about ownership of
t he work, whether your conpletion of the checkli st
has resulted in determnation that it's fair use or

sonme other situation, information |ike that.

Q And when you said that you're required to
submit information about the ownership of the work --

A Uh- huh.

Q -- what did you nean by that?

A Does the library own the work? Does the

prof essor own the work?

If the professor owns the work, at what
time wll the professor bring the book, or whatever
it mght be, to the library.

Q And when you say own the work, are you
referring to owning a physical copy --

A Yes.

Q -- of the work?

21
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A Yes.

(Defendant's Exhibit TX-2 was marked for
identification.)
Q (By Ms. Moffitt) |'m handing you what has

been marked Kruger TX-2. Do you recognize this

docunent ?

A | do.

Q And what is this?

A This is the fair use checklist.

Q For ?

A For EPY 8220 fall 2009.

Q Is it for a particular work?

A It is.

Q Whi ch wor k?

A The chapter by van der Kolk fromthe
volune edited by Kirkneyer, et al., the article we

wer e just di scussing.

Q And that is the article entitled
“Under st andi ng Trauma?"
No?
A No. "The Devel opnental | npact of

Chi | dhood Trauma. "
Q Okay. And for which pages did you fill
out the checklist?

A Pages 224 to 241.

22
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Q The date on this particular checkli st,
Kruger TX-2, is fall 2009. Do you see that?

A | do.

Q Did you conplete a version of this
checklist in the fall of 20097

A | did.

Q Wth respect to the specific copy, Kruger

TX-2, dated fall 2009, is this a copy of your
origi nal checklist?
A No.
Q Can you explain. Is this a-- Is it a

re-creation of your original checklist?

A It is.

Q And why did you re-create your origina
checkl i st?

A Excuse nme. | could not |ocate ny printed
copy.

Q Did you believe you kept a printed copy of
t he checklist?

A | did.

Q VWhat -- What is the basis for your
bel i ef ?

A It's nmy practice to conplete the checkli st

on my computer. However, the version of Adobe that |

have doesn't allow nme to save it as a conpleted form

23
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It, therefore, has to be printed out in order to
save. There's no other way to save it.

So | printed it out and saved it, but |
could not put ny hands on it.

Q Way did you fill out this checklist back
in the fall of 2009 when you conpl eted the original
ver si on?

A It's part of the procedure that we
undertake when we are creating Ereserves to conplete
a checklist for each itemthat we want to put on
Er eserves.

Q And is that pursuant to any kind of
directive or policy?

A It's a policy. It's a requirenent.

Q And when you re-created this checklist,
TX-2, Kruger TX-2, did you nake an effort to fill it
out in the sane way that you filled it out prior to
your fall 2009 --

A | did.

Q -- course?

A | did.

Q And when you originally filled out the

checklist in the fall of 2009 tinmeframe, did you nake
a good-faith effort to conduct a fair use analysis in

accordance with the checklist?

24




© 00 N o o b~ wWw N P

N NN N NN P P P P P PR PR R E
g N W N P O © 0 ~N O O A W N P O

Ann C. Kruger, Ph.D. April 22, 2011

25

A | did.

Q Directing your attention to the first page
of the checklist, Georgia State 65258, and for
pur poses of the record, the Kruger TX-2 Exhibit is
| abel ed with the production nunbers Georgia State
65258 t hrough 259.

Directing your attention to the first

page, 65258, there is a factor referred to as Factor
1, purpose and character of the use. Do you see
t hat ?

A | do.

Q Upon conpleting -- Did you conplete this
particul ar section --

A Yes.

Q -- under Factor 17?

A Uh- huh. | did.

Q And upon conpl eting that section, did you
reach a concl usi on about whether Factor 1 weighed in

favor of fair use?

A | did.
Q And what did you concl ude?
A. | concluded that factor -- the factors

wei ghed in favor of fair use.
Q And why did you conclude that this Factor

1 weighed in favor of fair use?
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A There were five elenents that were
rel evant; and there were in the colum weighs in
favor of fair use on the | eft-hand side of the page;
and there were no factors checked in the right-hand
columm, which is | abel ed wei ghs agai nst fair use.

Q And specifically which factors did you
find that weighed in favor of fair use for Factor 1?

A | checked nonprofit educational, teaching,
research or schol arship, personal study, and use is
necessary to achi eve your intended educati onal
pur pose.

Q Wiy did you sel ect nonprofit educationa
for this particular work?

A It's for a course taught at Georgia State
Uni versity, which is a nonprofit educati onal
I nstitution.

Q And why did you sel ect teaching, including
mul tiple copies for classroomuse, for this
particul ar work?

A It was for a class | was teaching.

Q And with respect to research or
schol arship, why did you sel ect that subfactor for
this work?

A The purpose of the course is to acquaint

students with scholarship and research in this field
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of devel opnental psychol ogy.

Q You al so sel ected personal study. Wy did
you sel ect that particular subfactor --

A It's a --

Q -- for this work?

A It's a sem nar-styled course, which neans

that each student is to expected to commt thensel ves
to both personal study of the works, as well as to
coll ective study of the works as a cl ass.

Q And --

MR BLOOM |I'msorry. Could |I hear the
guestion and answer back, please.

(Wher eupon, the record was read by the
reporter as requested.)

MR. BLOOM Ckay. Thank you.

Q (By Ms. Moffitt) You also selected use as
necessary to achi eve your intended educati onal
purpose. Wiy did you select this factor for this
wor k?

A The work was unique and inportant to the
poi nt of devel opnental timng in outcones of
psychol ogi cal trauma

Q And how did that relate to the educationa
pur pose of your class?

A It related to the particul ar subtopic of
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risk and resilience. It is a especially good
explication of the relationship between timng, brain
devel opnent, psychol ogi cal processes, and
consequences of traunma.

Q Looki ng at Page 2 of your checklist, 65259
of Kruger TX-2, there's a factor there entitled,
"Factor 2: Nature of Copyrighted Wirk."

Do you see that?

A | do.

Q Did you conplete this section for Factor 2
in the fall of 2009?

A Yes.

Q And upon conpl eting that section did you

reach a concl usi on about whether Factor 2 weighed in

favor of fair use?

A | did.

Q And what did you concl ude?

A | concluded that it did weigh in favor of
fair use.

Q And why did you conclude that Factor 2

wei ghed in favor of fair use?

A Al three of the items in the colum
titled "Weighs in Favor of Fair Use" were sel ected,
and none of the itenms in the colum titled "Wighs

Agai nst Fair Use" were sel ected.
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Q You sel ected published work under Factor 2
for this work. Wy did you --

A Yes.

Q -- select that factor?

A The article in question was published.

Q You al so selected factual or nonfiction
work. Wiy did you select that particular factor?

A The article was a research revi ew

Q Was it a -- of a factual or nonfiction
nature --

A Yes. It was.

Q -- the review?

A Uh- huh.

Q You al so selected inportant to educati ona

obj ectives. Wy did you select that?

A For reasons simlar to ny previous
statenent that it was a uni que and speci al,
especially effective review of the inportance of
timng in predicting outcones of traunsa.

Q Page 2 of the fair use checklist also
refers to a Factor 3 anount and substantiality of the
portion used. Do you see that?

A | do.

Q Did you conplete this section under Factor
3?
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A | did.
Q Upon conpl eting that section, did you
reach a concl usi on about whet her Factor 3 weighed in

favor of fair use?

A | did.

Q And what was your concl usion?

A | concluded that it weighed in favor of
fair use.

Q And why did you concl ude that these

factors weighed in favor of fair use?

A Al'l three itens in the colum of choices
titled "Weighs in Favor of Fair Use" were sel ected,
and none in the colum titled "Wighs Against Fair
Use" were sel ected.

Q You sel ected small portion of work used
under Factor 3. Wy did you select that factor for
this work?

A It was one chapter out of a multichapter,
edi ted vol une.

Q Do you recall how many chapters were in
this particul ar book?

A Not off the top of ny head. No.

Q You also -- did you -- Wen you assi gned
Pages 224 to 241, did that correspond with one

particul ar chapter in the book?




© 00 N o o b~ wWw N P

N NN N NN P P P P P PR PR R E
g N W N P O © 0 ~N O O A W N P O

Ann C. Kruger, Ph.D. April 22, 2011

A It did.

Q You al so sel ected portion used is not
central or significant to the entire work as a whol e.
Way did you select that factor?

A Each of the chapters stand alone. They're
by different authors, and they cover different
subject matters. Related to each other, but
I ndependent. They're i ndependent works.

Q And you sel ected the anmount taken as
narromy tailored to educational purpose such as
criticism comrent, research, or subject being
taught. Wy did you select that particular
subf act or ?

A That chapter was research on a very
particul ar subtopical area that | thought was
i nportant to study of risk and resilience.

Q And -- And with respect to the anpunt
taken, why did you conclude that the amount taken was
narrowmy tailored to the educational purpose?

A | took no nore than was relevant to the
particular topic of the week, and it was a single
argunent that arced over the course of those pages.
It couldn't be interrupted, but it was all that was
necessary. It was all that was present.

Q Page 2 al so has a section entitled

31
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Factor 4: Effect On Market for Original. Do you see
t hat ?

A Yes.

Q Did you conplete that -- that section in
the fall of 20097

A | did.

Q And did you reach a concl usi on about

whet her Factor 4 weighed in favor of fair use upon
conpl eting that section?

A | did.

Q And what did you conclude with -- with
respect to Factor 47

A It weighed in favor of fair use.

Q And what was the basis for your concl usion
that this Factor 4 weighed in favor of fair use?

A | found five of the itens |listed as
rel evant in the columm | abel ed "Wi ghs in Favor of
Fair Use," and | found no itens relevant in the
col um "Wei ghs Agai nst Fair Use."

Q Okay. You selected no significant effect
on market or potential market for copyrighted work.
Way did you select that particular factor?

A | was introducing this author and these
I deas to students for the first tine. | don't

beli eve they woul d ot herwi se be aware of the work.
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Q And how does that relate to whether or not
there's a significant effect on the market or the
potential market for the copyrighted work?

A It -- 1 -- | do not believe that students
who are unaware of a book will buy it or are
unacquai nted with the subject nmatter of a book w ||
buy it.

Q You al so selected that the use stinul ates
the market for the original work. Do you see that?

A Yes. | do.

Q And why did you select that particul ar
subfactor?

A Once the students have been introduced to
the ideas the author expresses in the chapter, they
become interested in the ideas. They see the
I nportance of the work and other works simlar to it,
and for their own research and personal study nay

wel | buy nore books or buy that book.

Q Now you al so sel ected suppl enent al
readi ng -- classroom reading.
A Uh- huh.
Q Way did you select that particular factor?
A | see now that that is an error, because |
see that there is a -- inherent forced choi ce between

suppl enental and required classroomreading in the
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other colum, and it's clearly required. It's so
stated in the syllabus. That's an error.

Q So is it your belief you should have
sel ected required cl assroom readi hg and not
suppl erent al cl assroom r eadi ng?

A Yes.

Q kay. Sitting here today, if you were to
fill out this checklist for this particular work,
woul d you sel ect required classroomreadi ng?

A | woul d.

Q You al so sel ected user owns lawfully
acquired or purchased copy of the original work. Wy
did you select that factor?

A | owned the book.

Q And you selected restricted access to

students or other appropriate group. Wy did you

select that factor?
A. | believe | selected that factor because
t he book was not -- The reading was not going to be

avai | abl e except by password-protected access to
certain people who enrolled, paid tuition, and were
in the class; and it was restricted for a period of
tinme and to a particular group.

Q Now had you selected in the fall of 2009

the required classroomreading --

34
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A Uh- huh.
Q -- and not sel ected suppl enental classroom
readi ng --
A Yes.
Q -- woul d that have changed your anal ysis

and conclusion with respect to whether Factor 4

wei ghed in favor of fair use?

A It wouldn't have changed that. No.

Q And why not ?

A It would have gone froma tally of five to
zero to a tally of four to one, still strongly

wei ghing in favor of fair use.

Q Now once you conpl eted the checklist for
all four factors for the -- this particular work, did
you arrive at an overall conclusion about whet her
your use of "The devel opnental inpact of chil dhood
trauma" excerpt constituted a fair use?

A. Il did. 1 -- | believed that it did
constitute fair use.

Q And, again, had you sel ected required
readi ng as one of the subfactors under Factor 4 and
not sel ected suppl enmental classroom readi ng, how
woul d this have changed your overall conclusion with
respect to whether your use of this particular work

constituted a fair use?
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MR, BLOOM (bject to the form
THE WTNESS: It would not have changed
it.

Q (By Ms. Moffitt) After conpleting the
checklist for this particular work, "The
devel opnental inpact of childhood trauma,"”
EPY 8220 course in the fall of 2009, what did you do

to get your excerpt |oaded to the Ereserve systenf?

for your

A After | conpleted the checklist, I went to
t he ERes web page, answered the questions the library
has for you about each itemthat you would like to
place in reserves. And this includes questions such
as have you conpleted the fair use checklist. What
have you concl uded about that. Do you want the
library -- Does the library own a copy? Do you own
a copy, and so forth and bi bliographic information
t hat they need.

Q And as part of your conpletion of that
formfor this EPY 8220 class in the fall of 2009, did
you informthe library that you believed that your
use of this particular excerpt "The devel opnent al
i npact of childhood traum" was a fair use?

A | did.

Q Once your course is conpleted --

A Uh- huh.
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Q -- for a given senester, do you have an
under st andi ng of what happens to the material s that
are | oaded to Ereserve for that particular course?

A In laynen's terns, they're taken down.
They' re no | onger avail abl e.

Q If you were to teach that sanme course in a
subsequent senester, would you be able to access the
previous materials you had | oaded to Ereserve for
your new course in the new senester?

A No. | would not.

Q If it were determ ned that your use of
"The devel opnental inpact of chil dhood traum"
excerpt were not a fair use, what would you do with
respect to your EPY 8220 cl ass?

A. If It were not fair use, | wouldn't use

Q Is there sonething that you woul d do
instead in its place?

A | woul d have to exam ne the readi ngs that
| had prepared and -- for that week and try to find a
repl acenent .

Q (kay. Have you ever taught a course
call ed "Psychol ogy of Learning and the Learner," EPY
70907

A | have.
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Q Can you tell us generally what that course
I s about.
A That course is especially taught to a
cohort, a unique cohort of -- called the

Col | aborative Masters Programin Early Chil dhood
Education at Georgia State University. That course
provi des their foundational psychol ogical study to
support their practice as classroomteachers.

Q And how do you -- what -- Wat nethods do
you enploy to teach your students the subject matter
of your EPY 7090 course?

A The students are currently in the
cl assroom They currently are teaching in either
pre-K through -- through grades five. Meet in a
uni que organi zation around the year.

| introduce themto different theories of
| earning that are relevant to early chil dhood
education. They take what we have |learned in the
class with sone assignnents, and they inpl enent
practices in the classroom based on that theory.

And then they cone back to class at a
| ater date, and we revisit the theory and the
practice again in light of their application.

Q Do you -- you assign any readings to your

students in connection with this cl ass?
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A | do.
Q What are the types of readings, generally
speaki ng, that you would assign to students in your
EPY 7090 course?

A Could be journal articles. It could be
chapters.

Q From books?

A From t ext books or books.

Q Did you teach the EPY 7090 course in the
2009 to 2010 school year?

A Yes.

Q Ckay. And can you describe for us during

whi ch senesters you taught this particul ar course?

A Yes. This -- This cohort of students
enrolls in a programthat is a | ockstep prepared
sequence of -- of events for themfor 18 nonths.

They begin in June, and they neet with all
the professors of their cohort in June for a few
days. | nmet wwth themin June of 2009, | believe,
for three, possibly four full days. Then we neet
again one long evening a week -- no -- a nonth, one
| ong evening a nonth in the fall.

That is the end of their neetings wth ne,
but they continue to neet with other professors in

this programthrough the spring. They do not
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actually register for EPY 7090 until the foll ow ng
Maynester. |In this case Maynester of 2010, but they
wi |l have al ready conpleted the course by the tine
they register for it.

Q So if -- So were there separate EPY 7090
courses taught in the -- in the summer 2009 and the
fall 2009 tinmefranes or --

A Not by nme. There are many sections of EPY
7090. M section is the only one that's taught in
this way, and it is the sane section. It is not a
di fferent course.

Q So between June 2009 when you neet
initially, for the next 18 nonths, that is one course

with the sane students enrolled the entire tinme?

A Sane students, sane syl l abus.

Q And the course actually spans 18 nont hs?

A The program spans 18 nont hs.

Q Ckay.

A | meet with themfrom June to Decenber.

Q June 2009 t hrough Decenber of 20097

A Correct.

Q Did you prepare a syllabus for the EPY
7090 course?

A | did.

111
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(Defendant's Exhibit TX-3 was marked for
identification.)
Q (By Ms. Moffitt) |'m handing you what has

been marked Kruger TX-3. Do you recognize this

docunent ?

A | do.

Q And can you tell us what it is.

A This is the syllabus | prepared for EPY
7090 for 2009 to 2010.

Q Now | believe you said that you net with

the students from June 2009 through Decenber of 2010;
Is that correct?

A It was -- It may have been Novenber or
Decenber depending on how it was schedul ed that year.

| can check and see exactly.

Oh, it doesn't say. It was schedul ed
after the fact. It appears that we did have a final
neeting in Decenber of 2009.

Q Ckay. And -- and your syl l abus,
however - -
A Par don ne.
Q -- have a date at the top, 2009 to 20107
A Uh-huh. That was to identify for the

students which cohort this syllabus refers to,

because they don't register for the course until
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2010.
Q kay. And did you prepare this syll abus?
A | did.
Q And when woul d you have prepared this
syl | abus?

A | would have prepared it in the tine
| eading up to the first neeting in June of 2009.

Q Is it your practice to -- to create and
mai ntai n your syllabi for your classes that you teach

at Georgia State University?

A It is.

Q Turning to the fourth page of your
syl I abus, which is marked CGeorgia State 66047; and
for the record again I'll just note that Kruger TX-3

I's marked wth production nunbers Georgia State 66044
t hr ough 050.
So turning to Page 4 of your syll abus,

there's a section entitled "Course Qutline"?

A Yes.

Q Can you tell us what this section
reflects.

A This section outlines for the students the
topics that will be taught and the neetings during

whi ch they will be taught.
Q On Page 5 of your syllabus, Kruger TX-3
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Q

Q

mar ked Georgia State 66048, there's a section
entitled "Readi ngs on Wgotsky"; is that correct?
A Uh- huh.
Q Did | say that right?
A Vygot sky.
Q Due at Class No. 5. Do you see that?
A Yes.

What are the itens that are |isted under

t hat subsection on Pages 5 and 6 of your syllabus?

Those are readings that | selected and put

And one of the readings is for -- O
of the readings is entitled, ""Awakening
M nds"," Chapter 6, "Learning in

on Page 6. Do you see that?

| do.

Can you -- is ""Awakening Children's
What is that?

That's a title of a -- a book by Laura

And did you assign to your students a

A
on Ereserves.
Q
yeah. One
Children's
Cl assroons”
A
Q
M nds"" --
A
Ber k.
Q
particul ar excerpt fromthe Awakeni ngs -- ""Awakeni ng
Children's M nds"" book?
A | did. | assigned Chapter 6.

Is there a page range associated wth that

43




© 00 N o o b~ wWw N P

N NN N NN P P P P P PR PR R E
g N W N P O © 0 ~N O O A W N P O

Ann C. Kruger, Ph.D. April 22, 2011

44
particul ar chapter?
A The syl labus indicates it's Pages 181 to
219.
Q And you understand that the plaintiffs in
this case have alleged that the use of this excerpt
fromthe ""Awakening Children's M nds"" book

infringes on one or nore of their copyrights?

A | do.

Q Is this a reading that you assigned for
your -- the Class No. 5 for this particular course?

A. In preparation for the neeting on C ass
No. 5, yes.

Q What was -- \What was the subject matter

that you intended to teach during C ass No. 57

A. The theory of |ove Wgotsky, and it's
rel evance for classroom practices in early chil dhood
educati on.

Q And why did you assign specifically this
Chapter 6, "Learning in Cassroons”" fromthe
"" Awakeni ng Children's M nds"" book?

A Laura Berk is a -- a premere scholar in
the application of VWgotsky in the classroom and
this one chapter out of her book refers -- or it
descri bes her ideas about that application.

Q And how was Chapter 6 in your view
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different fromthe other chapters that m ght have
been in her book on this general subject matter?

A The ot her chapters in the book are
explications of different aspects of the theory
generally, which is a general theory of cognitive
devel opnent and -- And it's a theory of
soci ocul tural devel opnent in particul ar.

There is one applied chapter on
disabilities, as | recall. There's a -- a concluding
chapter that's on possibilities of application, but
there's only one chapter that's on classroom

general | y cl assroom use.

Q How did you intend for your students to
access the copy of this excerpt from her book,
Chapter 67

A Through the university Ereserves.

Q And did you request that this excerpt from
""Awakening Children's M nds"" be | oaded to Ereserve?

A | did.

Q What steps did you take to request that

this excerpt be | oaded to Ereserve?

A | conpleted the fair use checklist and
then conpleted the required procedures on-line at the
Er eserve web page.

Q And the procedures that you foll owed you
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characterize as required. Wy do you characteri ze
them as bei ng required?
A It's not possible to put anything on

Ereserves unl ess you' ve conpl eted these procedures.

Q And do you know - -
A The university nakes it necessary.
Q So these are procedures that are required

by the university --

A That's right.

Q -- for you to foll ow before you | oad
materials to Ereserve?

A Yes.

Q kay.

(Defendant's Exhibit TX-4 was marked for
identification.)
Q (By Ms. Moffitt) |'m handing you what has

been marked Kruger TX-4. Do you recognize this

docunent ?

A | do.

Q What is it?

A It's a fair use checklist for EPY 7090,
sumrer of 2009.

Q Is it for a particular work?

A It is.

Q VWhi ch wor k?
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A Chapter 6 from""Awakening Children's
M nds"" by Laura Berk.
Q And is Chapter 6 the chapter you assigned
your students to read from""Awakening Children's

M nds"" entitled "Learning in C assroons"?

A Yes.

Q Did you conplete this checklist?

A Yes.

Q The date of this particular checklist is

sunmer 2009. Do you see that?

A | do.

Q Did you create a or conplete a version of
this checklist in the sumer 2009 tinmefrane for your
EPY 7090 course?

A. Yes.

Q s this a copy of that particular
checklist?

A It's a reconstruction.

Q And why is it a reconstructed version of

that original checklist?

A | was unable to find ny paper copy.

Q Do you believe you kept a paper copy of
your original checklist?

A | do.

Q And is that because it's your practice to
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conpl ete the checklists and print them out?

A It is.

Q When you re-created the checklists that
you had filled out originally in the sumrer of 2009
tinmefrane, did you nake an effort to fill it out in
the sane way that you filled out your original
checklist in the summer of 20097

A | did.

Q And when you originally filled out the
checklist in the summer of 2009 tinefrane for this
excerpt from""Awakening Children's Mnds"," did you
make a good faith effort to conduct a fair use
analysis with regards to the checklist?

A | did.

(Defendant's Exhibit TX-5 was nmarked for

i dentification.)

Q (By Ms. Moffitt) |'ve handed you what's

been marked Kruger TX-5. Do you recognize this

docunent ?

A Yes.

Q And what is this?

A This is the fair use checklist for EPY
7090 for fall 2009.

Q And does this particular checklist relate

to a particular work?




© 00 N o o b~ wWw N P

N NN N NN P P P P P PR PR R E
g N W N P O © 0 ~N O O A W N P O

Ann C. Kruger, Ph.D. April 22, 2011

A It relates to Chapter 6 from""Awakeni ng
Children's Mnds"" by Laura Berk.

Q And did you conplete this checklist?

A | did.

Q The date on this particular checklist is
fall 2009. Do you see that?

A Yes.

Q Is this a copy of the checklist that you

conpleted in the fall of 2009 for the ""Awakening
Children's M nds"" excerpts for the EPY 7090 course?

A It's a re-creation of it.

Q And why is this a re-creation of your
origi nal checklist?

A | could not |locate ny printed-out copy.

Q Do you believe you kept a printed-out

version of the original checklist you created in the
fall 2009 tinefrane?

A Yes.

Q But it's just that you weren't able to

find it; is that correct?

A That's right.
Q Can you explain to us why you have --
VWll, let nme ask. Do these two checklists

relate to the sane course, EPY 7090, that was offered

in the June 2009 tinmefranme?
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A That's right. |It's the sanme course, the
sane section, the sane students, the sane syl |l abus.

Q Way did you conplete two different
versions of the checklist for this particul ar excerpt
from""Awakening Children's M nds""?

A Ereserves operates on a -- a senester
basis; but this course does not operate on a senester
basis, so when | placed the readings on reserve in
the sumrer senester, at the end of the summrer
senester, they were taken down, even though the
course was ongoi ng.

So | had to ask themto re-create
Ereserves for this course, even though it was the
same course.

Q And how did you -- Wat did you have to
do in order for themto re-create the Ereserves for
this particular course?

A Had to go through all the sane procedures
as if it were a new course, but it was not a new
cour se.

So the ones | explained before --
conpleting the fair use checklist, then going to the
Ereserve web page, conpleting the procedures there,
and submtting that information for review by the

l'ibrary.
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Q So even though there are two different
fair use checklists for the Chapter 6 excerpt
""" Awakening Children's Mnds"" for the EPY 7090
course which are Kruger TX-4 and Kruger TX-5, these
checklists relate to the sane excerpt for the samne
course for the sane class of students that started in
t he June 2009 timefrane?

A That's right.

Q kay. Wth respect to both Kruger TX-4
and TX-5, under portions to be used, e.g., pages,
timer counts, you' ve listed Chap or CH 6, Chapter
6 --

A Uh- huh.

Q -- presumably, pages 181 through 199. Do
you see that?

A | do.

Q Did you assign to your students only Pages

181 through 199 of this particul ar excerpt?

A. No. That's an error.
Q kay. What should it have been?
A. 181 to 2109.

Q When you conpleted this checklist back in
the sumrer of 2009 or when you conpleted the origina
version of this checklist in the sumer of 2009, in
the fall of 2009, did you intend for the checklist to
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relate to your assigned reading from Chapter 6 of
Pages 181 through 2197

A | didintend for it to. Yes.

Q And did your analysis apply to the
entirety of the Chapter 6 when you conpleted the
checklist in Septenber 2009, in fall of 20097

A Yes. It did.

Q Al'l right. Looking at Kruger TX-4 first,
Page 1 of the fair use checklist marked 65256 refers
to Factor 1: Purpose and Character of the Use.

Did you conpl ete the section under Factor
1l relating to the purpose and character of the use?

A | did.

Q And did you reach a concl usi on upon
conpl eting that section about whether Factor 1

wei ghed in favor of the fair use?

A | did.

Q And what did you conclude with respect to
Factor 17?

A | concluded that it weighed in favor of
fair use.

Q And why did you conclude that that Factor

1 weighed in favor of fair use?
A. There were five elenents in that factor

that | saw as rel evant, and none that wei ghed agai nst
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fair use.
Q And t herefore, because there were five
that weighed in favor of fair use and none that

wei ghed agai nst fair use, you concl uded what?

A. That it was fair use.
Q Ckay. Under weighs in favor of fair use,
you sel ected nonprofit educational. Can you explain

why you sel ected that.
A The course is taught for Georgia State
University, which is a nonprofit educati onal

institution.

Q And you sel ected teaching for this
particul ar work?

A Yes.

Q And why is that?

A | was using it for the purpose of teaching

this course.

Q And you al so sel ected research or
schol arship. Wy did you select that factor?

A The -- The material assigned represents
review of researchers and scholarship on the topic of
t he cour se.

Q Okay. And you sel ected personal study for
this particular work. Wy did you select that?

A It's ny expectation that students and |
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wi |l study independently, as well as collectively.

Q And what woul d you study independently or
col l ectively?

A The -- The assigned readi ngs.

Q Way did you select use i s necessary to

achi eve your intended educational purpose?

A The chapter is, | think, outstanding in
its application of VWygotskian theory to the early
chi | dhood cl assroom and | know of no other chapter
that is like it.

Q And how did that relate to your
i ntended -- toward achi eving your intended
educati onal purpose?

A My intended educational purpose for this
course is to acquaint these classroomteachers with
different theories of psychology and to have them
| earn how they can use the theories in their
cl assroonms in an applied way, and so this was
supporting that purpose with respect to Vygotsky's
t heory.

Q Turning to Page 2, under Factor 2: Nature
of Copyrighted Work, did you conplete that section in
the fall of 2009 when you originally conpleted this
checkl i st?

A. Yes.
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Q And upon conpl eting that section, did you
reach a concl usi on about whether the factors --
whet her Factor 2 weighed in favor of fair use?

A | did.

Q And what was the basis for that
concl usi on?

A | concluded that it -- it weighed in favor
of fair use because all of the elenents in that
col um were sel ected and none in the col umm that
wei ghed agai nst fair use were sel ected.

Q You sel ected published work. Wiy did you
sel ect that factor?

A The work's published.

Q And you sel ected factual or nonfiction

wor k. Wiy did you select that factor?

A It's a factual work.

Q And finally, you selected inportant to
educati onal objectives. Wy did you select that
factor?

A It was highly relevant and inportant to

the goal of the course.

Q Was it also inportant and rel evant to what
you were teaching in class that particul ar day?

A Yes.

Q In Factor 3: Anmount and Substantiality of
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the Portion Used, did you conplete that section when
you conpl eted the original version of this checkli st
in the sunmrer of 2009?

A | did.

Q And did -- Upon conpleting that section,
did you reach a conclusion as to whether Factor 3

wei ghed in favor of fair use?

A | concluded that it did.
Q And what was the basis of your concl usion?
A Al three itens under weighs in favor of

fair use were selected and none under wei ghs agai nst

fair use were sel ect ed.

Q Way did you select small portion of work
used?

A It's one chapter out of a nultichapter
book.

Q Do you recall how many chapters were in
t hat book?

A | don't.

Q But at the tinme when you conpl eted the

checklist, it was your judgnent that the Chapter 6
that you were using fromthe book was a small portion
of the entirety of the work used?

A That's correct.

Q You al so sel ected portion used i s not
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central or significant to the entire work as a whol e.
Do you see that?

A | do.

Q And why did you select that particul ar
factor?

A The work as a whole is an explication of
the theory in general, and this chapter is a
particular application, so the -- The chapter isn't
the heart of the work.

Q You al so selected that the anount taken is
narromy tailored to the educational purpose such as
criticism coment, research, or subject being
taught. Wy did you select that factor?

A It is narrowy tailored to the subject
being taught. It is narrowy tailored to taking a
abstract theory and figuring out howto apply it very
specifically in an early chil dhood cl assroom

Q And how does that relate to the anpbunt
that you took?

Was the anount that you took narrowy
tailored to your educational purpose for that
particul ar cl ass?

A That chapter was the only chapter on
applications in the general ed classroom

Q And did the portion relate to anything
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nore than what you were --
In terns of subject matter --
A No.
Q -- did the -- did the chapter that you
t ook, Chapter 6, did it cover other topics that you

were not covering during that particular day in

cl ass?

A No. It was coherent and rel evant.
Each -- Each page was rel evant.

Q On Page 2 of your checklist, Factor 4:

Effect On Market for the Original, did you conplete
that section back in the summer of 2009 for this
particul ar work?

A | did.

Q And upon conpl eting that section, did you
reach a concl usi on about whether Factor 4 weighed in

favor of fair use?

A | did.

Q What was your concl usion?

A | concluded it weighed in favor of fair
use.

Q And what was the basis of your concl usion?

A There were five elenents in favor and zero

el ements against fair use.

Q You sel ected no significant effect on
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mar ket or potential market for copyrighted work. Wy
did you select that particular factor?

A If | did not assign the chapter to the
students who were being acquainted with these
theories for the first time, | do not believe that
t hey woul d seek out the book or buy the book.

Q You al so sel ected stinulates market for
original work. Wy did you select that particular
factor?

A Once students are exposed to these new
i deas and becone interested in them they often
become excited and are noved to further their own
study by purchasi ng books on the topic.

Q Have you ever had the experience as a
prof essor that you' ve assigned a particul ar reading
to your students and |ater learned that they either
purchased a book relating to the readi ng or that
i ncl uded the reading or that they otherw se indicated
to you that they m ght do so?

MR. BLOOM (bjection. Calls for hearsay.

THE WTNESS: | have the experience of --
of students saying that they were very excited
about different things we had read in class, and

t hey were noved to go and buy -- buy material s.

| cannot recall whether it was exactly the
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edited volune that | assigned, or it was

sonet hi ng el se.

Q (By Ms. Moffitt) Dd --
MR. BLOOM  (bjection. Hearsay.
Q (By Ms. Moffitt) Does that form-- when
you say -- \Wen you sel ected use simnmul ates narket

for original work, on what do you base your
concl usion that your use of this particular excerpt

stinmul ates the mar ket ?

A For this work itself?
Q (Attorney nods head.)
A The goal of college education is to excite

peopl e about ideas, and that's what we're about, and
my -- nmy purpose is to -- is to inspire students to
| earn nore; and if they want to | earn nore about what
Laura Berk has to say about these subjects, they need
to buy her book.

Q You' ve al so sel ected suppl enent a

cl assroomreadi ng. Wiy did you select that factor?

A It was an error.

Q What shoul d you have selected instead, if
anyt hi ng?

A Arequired. It's clearly required. It

stated so on the syllabus.

Q Sitting here today, if you were conpleting
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this checklist for this particular work or excerpt,
Chapter 6 from""Awakening Children's Mnds"," woul d
you sel ect required classroomreadi ng and not sel ect
suppl enment al cl assroom r eadi ng?

A Yes.

Q You sel ected user owns |awfully acquired
or purchased copy of the original work. Wy did you
sel ect that?

A | own the book.

Q Okay. And you selected restricted access

to students or other appropriate group. Wy did you
select that for this work?
A When the chapter is placed on Ereserves,

it's password-protected; and it expires in

availability after a senester.

Q Had you sel ected required classroom
readi ng and not sel ected suppl enental classroom
readi ng, how woul d that have affected or -- or how
woul d that have affected your conclusion with respect
to whether Factor 4 weighs in favor of fair use?

A It woul d not have changed ny assessnent.

Q And why is that?

A It would have been a tally of four to one
instead of five to zero, which still is -- leads to

the conclusion that it is fair use.

61




© 00 N o o b~ wWw N P

N NN N NN P P P P P PR PR R E
g N W N P O © 0 ~N O O A W N P O

Ann C. Kruger, Ph.D. April 22, 2011

Q And once you conpl eted the checklist for
all four factors, did you arrive at an overal

concl usi on about whet her your use of the Chapter 6

from""Awakening Children's M nds"" constituted a
fair use?

A | did.

Q What was your concl usion?

A | concluded it was fair use.

Q And, again, had you sel ected required

cl assroom readi ng under Factor 4 and not sel ected
suppl ement al cl assroom readi ng --

A Uh- huh.

Q -- under Factor 4, would that have changed
your overall conclusion that the four factors wei ghed

in favor of fair use?

A It would not have changed it.
Q And why is that?
A Because the -- the overwhel mi ng el enrent --

nunber of elenments is in favor of fair use.

Q If it were determ ned that your use of
Chapter 6 from""Awakening Children's Mnds"" were
not a fair use, what would you do with respect to
your EPY 7090 course?

A | would no | onger assign it.

Q What woul d you do instead?
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A | would have to search for an appropriate

fair alternative.

Q Turning to Kruger TX-5, which is your fair
use checklist for Chapter 6 of ""Awakening Children's
M nds"" --

A Uh- huh.

Q -- that you conpl eted, of course, that you

originally completed in the fall of 2009 --

A Uh- huh.

Q -- the re-created version of that, can you
conpare the two checklists, Kruger TX-4 and Kruger
TX-5, and tell nme whether your selections for any of
the factors are different.

A They are exactly the sane.

Q kay. And do you believe that your
analysis with respect to Kruger TX-5, which was a
version of the checklist you created in the fall of
2009 -- do you believe your analysis was the sane as
the anal ysis you just described wth respect to
Kruger TX-4, which you filled out in the sumer of
20097

A It was the sane.
Q And why do you believe it was the sane?
A Because | believe | consistently sel ected

the sane itens and because | understand the use of
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the work in the sane way.
MR. BLOOM Can we take a two-mnute
break --
M5. MOFFITT:  Sure.
MR BLOOM -- Natasha.

1. 4:10 ppm W're off the record.
(Recess from4:10 p.m to 4:21 p.m)
THE VI DEOGRAPHER: This is Tape No. 2.
4:21 p.m W're on the record.
Q (By Ms. Moffitt) Are you aware that the
Ceorgia State University adopted a new policy on

copyright in the 2009 tinmefrane?

A Yes.

Q Okay. Are you famliar with that policy?

A Yes.

Q How have you becone famliar with that
policy?

A W were alerted by e-mail notifications.

| think al so by paper notification perhaps. W were
directed to a new website hosted by the university
of -- University System of Georgia Board of Regents
where there was sone explanatory material and

i nstruction on howto conplete a fair use checkli st,

and there was also a fair use checklist there

THE VI DEOGRAPHER: Thi s concl udes Tape No.
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avai |l abl e for downl oad.
Q Have you attended any training about the
copyright policy that was inplenmented in 20097
A There was training available. | -- In
lieu of attending a group workshop, | invited the

university attorney, Kerry Heyward, to cone to ny
class that | teach, Facilitating Coll ege Teaching
that's EPY 9000 -- to tal k about copyright issues
wel | as other legal and ethical issues in the
prof essi on of coll ege teaching.
MR BLOOM Can | have an answer -- th
answer read back, please.
(Wher eupon, the record was read by the
reporter as requested.)
MR. BLOOM  Thank you.
THE COURT REPORTER: You're wel cone.
Q (By Ms. Moffitt) And do you recall wh
you invited the university attorney, Kerry Heywar

to conme speak to your EPY 9000 cl ass?

A | taught that class -- | have taught
cl ass several tines. | amteaching it currently,
she visited this senester. | taught it a year ag

spring of '10; and she visited then.
Beyond that |'d have to go check ny --

records as to the other visits.

, dS

at

en
d,
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and
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Q Do you recall whether she taught --
whet her you taught the class EPY 9000 in the spring
or -- Try again.

Do you recall whether you taught the EPY

9000 cl ass in 2009?

A | don't recall

Q And when the university attorney, Kerry
Heyward, cane to speak to your EPY 9000 cl ass about

copyright issues, as you nentioned --

A Uh- huh.

Q -- did she talk at all about the copyright
policy inplenented at Georgia State University?

A Yes. She did.

Q And was it the new policy that was
i npl enented in the 2009 tinmefrane that she di scussed?

A Yes.

Q Have you had ot her occasions to |earn

about the new CGeorgia State -- your Georgia State

Uni versity copyright policy that was inplenented in

the 2009 tinefranme outside of Kerry Heyward

di scussing it in the EPY 9000 class that you taught?
A And the Board of Regents website with its

training materials, and it's al so been discussed in

faculty neetings.

Q And you al so nentioned e-mails.
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A There were -- Yes. At the tinme there
were e-mail s.

And, of course, contacting Ereserves at
the time of the new policy redirected you to the
Board of Regents' website to |earn nore about the
policy in detail.

Q Have you ever reviewed the newy
I npl enment ed copyright policy that was inplenented in
t he 2009 ti mefranme?

A Yes.

Q Have you ever had any conversations with
anyone at the Ofice of Legal Affairs about the
Georgia State University copyright policy?

A | have a personal relationship with Kerry
Heyward, and | talk to her about lots of things. |
am sure | discussed copyright wth her several tines.

Q If you had a question about the GSU
copyright policy, is there anyone that you would go

to, to ask those questions?

A | would go to Kerry.

Q And Kerry is the university attorney?
A She is.

Q Prior to posting -- O prior to

requesting that the -- that Chapter 6 of the
“"Awakening Children's Mnds"" book be posted to
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Ereserve for your EPY 7090 course, did you consi der
whet her or not to have your students purchase that
book for purposes of your class?

A | didn"t -- Well, | would consider |ots
of options for readings for any given week in any
given course; but | didn't. It did not seemto ne to
be a practical option to ask themto buy that book
since they were only going to read a very tiny
portion of it.

Q kay. And | have a simlar question with
respect to the other work we di scussed today, nanely,
the chapter entitled about -- or the article entitled

"The Devel opnental |npact of Childhood Trauma," from
"“Understandi ng trauma: |Integrating biol ogical,
clinical and cultural perspectives.”

Prior to teaching the EPY 8220 course in
the fall of 2009, as part of your preparing your --
your outline for that course, did you consider
whet her or not to have your students purchase the
“Under st andi ng trauma" book instead of sinply posting
one of the articles fromthe book to Ereserves?

A That woul d be inpractical. | did -- So
if I considered it, it was imedi ately rul ed out as
i npractical .

Q And it's inpractical because why?
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A A tiny portion of the book is being read.
Q Since the policy that's been put in
pl ace -- since -- Since the newer copyright
policy --
A Uh- huh.
Q -- was put in place in the 2009 tinefrane,

di d you change your practices in any way as a

result --
A | did.
Q -- with respect to the works that you're

posting to Ereserves?

A | did.

Q And how di d you change those practices?
A | no | onger post Ereserves for EPY 7090.
Q And that is the course we discussed

earlier today?
A That's the course we discussed earlier
t oday, Psychol ogy of Learner and Learni ng.
Q And why do you no | onger post materials
for that particul ar class?
A It becane too burdensone. | elected to
assign a textbook instead.
MR BLOOM | nove to strike the response
to the extent that it addresses conduct after
the fall of 2009. That's not a --
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Q (By Ms. Moffitt) Ckay. He's just
obj ecti ng.
Have you changed your practices in any
other way with -- since the inplenentation of the new

copyright policy in the 2009 tinmefrane?

A I n any ot her way other than the previous
answer ?

Q Yes.

A Yes. | amhesitant to assign -- for EPY
8220 to assign chapters fromedited volunes. | rely

nore on articles fromjournals that are |icensed by
the university.

MR BLOOM |'mjust going to renew ny
obj ection again to the extent that the response
refers to current practice as opposed to
practice during the -- during 2009.

Q (By Ms. Moffitt) Ckay. And how soon
after the new policy was inplenented in the 2009
tinmefrane do you believe that you altered your
practices with respect to the posting of materials on
ERes?

A After the 7090 course that we've been
t al ki ng about today, which was the one from June of
"09 through the fall of '09, that was, to ny

recoll ection, the last year | assigned readi ngs for
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that -- Ereserve readings for that course.
Q Ckay.
MR. BLOOM  Sane objecti on.
Q (By Ms. Moffitt) After the new policy was

put into place in the 2009 tinefranme, is it your
under standi ng that that policy required you to
conplete fair use checklists for works that you
wanted to post to Ereserves?

A Can you repeat the question, please.

Q Sure. |Is it your understanding that the

policy that was put into place in the 2009

tinmefrane --
A Uh- huh.
Q -- required you to conplete checklists for

the works you wanted to have posted to Ereserves?

A That's right.

Q And once that policy was put into place in
the 2009 tinefrane, did you begin conpleting
checklists for the works that you wanted to have
posted for your courses in 2009?

A | did.

M5. MOFFITT: | don't have any other
guestions. It's your wtness.
MR. BLOOM Ckay. Thank you.
111
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CROSS- EXAM NATI ON

BY MR BLOOM

Q Prof essor Kruger, directing your attention
to the two syllabi that we were | ooking at earlier --
and that's TX-1 and TX-3 --

A Uh- huh.

Q -- both of themindicate, do they not,
that you have made all of the readings for those
courses avail able on Ereserves; is that correct?

A | believe that's correct.

M5. MOFFITT: Feel free to take your tine

to review the exhibit.

Q (By M. Bloon) And Exhibit 1, let ne

di rect your attention to the second to |ast page --
A Uh- huh.
Q -- where it says "Accessing the Readings."
A Uh- huh.
Q And it says, "All required readings are

avai |l abl e online through GSU eReserves."
Do you see that?
Yes. | do.

kay. And was that an accurate statenent?

> o >

It was.
Q Okay. And looking a TX-3, which is the
syl | abus for EPY 7090 --
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A Uh- huh.
Q -- on Page 2, |'munder Course
Requi renments. It says, "The readings for the course

are on the electronic library reserves, ERes, and are
accessed through the website."

Do you see that?

A | do.
Q Okay. Does that refer to all readings in
t he cl ass?
A Yes.
M5. MOFFITT: Object to the form
Q (By M. Bloom Ckay. So just |ooking

back for a nonent at TX-1, that's the syllabus for
EPY 8220. Can you tell nme how many readi ngs you
pl aced on Ereserves for that class?
A | can count them
Qops. Lost count.
There are 39 required readi ngs placed on

Ereserve. There are an additional four optional.

Q kay. And did you fill out a fair use
checklist for each of those readings?

A | did.

Q Okay. And that was sonme tine prior to the

commrencenent of this senester?

A. That's correct.
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Q kay. Wuld it be fair to say that you
created a kind of digital anthol ogy of the readings

for this course on Ereserves?

M5. MOFFITT: |I'mgoing to object to the
formof the question. |It's vague.

THE WTNESS: | don't understand what you
mean by digital anthol ogy.
Q (By M. Bloom |"mjust asking if it

woul d be fair to characterize the readings that you
pl aced on Ereserves for this course as a digital
ant hol ogy of the readings.
M5. MOFFITT:. Sane objection. The
guestion's vague.

Q (By M. Bloom |If you understand the
guesti on, you can answer.

A | don't understand what you nean by
di gi tal ant hol ogy.

Q Okay. Did you create a digital collection
of the readings for the course for the benefit of the
students in the course?

M5. MOFFITT: Object to form The
question's vague.
THE WTNESS: | created a |list and

submitted it to the library. The library did

t he rest.

74




© 00 N o o b~ wWw N P

N NN N NN P P P P P PR PR R E
g N W N P O © 0 ~N O O A W N P O

Ann C. Kruger, Ph.D. April 22, 2011

Q (By M. Bloom Ckay. And what did the
library do?
M5. MOFFITT: Form  Foundati on.
MR BLOOM Don't understand that
objection at all, but it doesn't matter.
THE WTNESS: | wasn't present when the
library did their work.
| can tell what you the outcone of their
wor k was.
Q (By M. Bloon) What was the outcone of
t heir work?
A The readings were available to the
students on el ectronic reserves.
Q kay. And directing your attention to the
syl l abus for EPY 7090, can you tell ne how many
readi ngs you placed on Ereserves for that course.
A 15.
Q Okay. And we were talking with respect to
EPY 8220, the -- the chapter -- a chapter in

“Understanding trauma," correct?

A Uh- huh. It was.

Q Page 224 to 2417?

A 224 to 220 -- 41. Yes.

Q Ckay. And had you taught this course

bef ore?
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A Yes.
Q Okay. Do you recall how many tinmes?
A Oh, |'ve taught this course since |I was

first hired at Georgia State.
Q Okay. Wien was that?

A 1992.

Q kay. And have you assigned this
particular reading previously for students in this
course?

M5. MOFFITT: Object to the formof the
guestion. It's irrelevant.

MR BLOOM No. [It's not.

THE WTNESS: | don't recall which -- | --

| -- It is ny practice to redesign the syll abus
to sone degree each tine | teach the course, so
| don't recall.

| -- Sone articles are taught for several

years in a row. Sone are not.

Q (By M. Bloom Ckay. |If | showed you
prior syllabi, mght it refresh your --

A It --

Q -- recollection?

A -- m ght indeed.

MR. BLOOM Ckay. Oay. W'Ill mark this
as Kruger Plaintiff's Exhibit 1.
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(Plaintiff's Exhibit 1 was marked for
identification.)
Q (By M. Bloon) And can -- Can you tel

me what this docunent is, Dr. Kruger

A This appears to be the syllabus that I
prepared for EPY 8220, fall 2008.
Q Okay. And can you tell me if you included

the sane chapter from "Understanding trauma" in the
syl l abus for the fall 2008?

A | see it there.

Q Okay. And that's the sane chapter
correct?

A Yes.

MR. BLOOM Okay. And we'll mark as
Kruger Plaintiff's Exhibit 2 a copy of --
(Plaintiff's Exhibit 2 was marked for

identification.)

Q (By M. Bloon) -- a syllabus for EPY 8220
fromthe fall of 2007.
M5. MOFFITT: |'mgoing to object.
Q (By M. Bloom Let --
M5. MOFFITT: |'msorry. Go ahead.
MR BLOOM |'m sorry.
Q (By M. Bloon) Let ne just ask you if you

woul d identify this docunent, Dr. Kruger
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A Identify this docunent. It |ooks |Iike the
syl labus | prepared for EPY 8220 in the fall of 2007.
Q kay. And do you see anywhere on this
syl l abus the -- the sane chapter from "Understandi ng

trauma" that we were just discussing, that is, Pages
224 to 2417
M5. MOFFI TT: Again, for purposes of the
record, |I'll object to the line of questioning
Wi th respect to works used outside the rel evant
senesters that are at issue in the case.
MR. BLOOM  (bj ection noted.

THE WTNESS: | see the -- the listing.

Q (By M. Bloon) GCkay. You do?

A (Wtness nods head affirmatively.)

Q Okay. Wen did you begin using Ereserves,
Dr. Kruger?

A I'"'msorry. | don't renenber.

Q kay. Looking at the syllabus for the
fall of 2007 --

A Uh- huh.

Q -- can you tell fromthat whether these
readi ngs were -- Well, let's strike that.

Can you tell from|looking at the syll abus
for fall of 2007 whether that particular chapter was

avai | abl e on Ereserves?
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M5. MOFFI TT: Same obj ection.
THE WTNESS: On Page 6 of the syllabus,

it indicates, "All required readings are

avai |l abl e online through GSU eReserves."

Q (By M. Bloon) Ckay. Let nme just go back
and ask you the sane question wth respect to Kruger
TX-1, which is the fall of 2008 syll abus.

M5. MOFFITT: Same objection.
THE WTNESS: Page 6 of that syll abus

i ndicates that all the readings were avail abl e

t hrough Ereserves.

Q (By M. Bloom Ckay. Now, Dr. Kruger,
you testified that the fair use checklists that we --

that Mss Mffitt asked you about were re-created --

A Uh- huh.

Q -- is that correct?

A That's right.

Q Because you couldn't | ocate the checklists

that you conpleted in 2009, correct?

A Ri ght.

Q kay. Are you certain sitting here today
that the re-created checklists are identical to the
original checklists that you conpl eted and coul d not
| ocat e?

A | can't confirmthat they are identical.
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Q Okay. And the -- the three of -- These
three checklists are identical to one another in
terms of how you conpleted the -- conpleted the
checklists. |Is that fair to say?

A These three --

M5. MOFFITT: The question's vague.
bj ecti on.
THE WTNESS: These three neaning --

Q (By M. Bloom) In other words --

A -- which three?

Q -- you checked the sane boxes on all three

of these; is that correct?
A Al'l three of which, please.
Q The three checklists that we've | ooked at.
This is Kruger Exhibits 2, 4, and 5.
M5. MOFFITT: Same objection.

THE WTNESS: | appear to have checked the
same itens.
Q (By M. Bloom) Ckay. And you testified

that you conpleted fair use checklists for the other
readi ngs that were placed on Ereserves for these
cl asses; is that correct?

A Yes.

Q kay. Do you know if you -- if you -- if

any of those other checklists were -- differed in any
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respect fromthese three?

A | don't have --
M5. MOFFITT: Object to form
THE WTNESS: | don't have a nmenory for
t hat .
Q (By M. Bloom Ckay. So it's possible?
A It's possible.
Q Okay. Directing your attention to Kruger

TX-2, this is EP -- for EPY 8220, the fall for -- the
fall of 2009 --

A Uh- huh. Excuse ne.

Q -- on the -- under Factor 1, you did not
check transformative; is that correct?

A That's right.

Q Can you explain to nme why you did not
check that box.

A Qur use did not change the chapter.

Q Okay. And what do you nean by -- by
change?

A My under standi ng of change woul d nean t hat
we were parroting the chapter or reconstructing the
chapter in some ways that significantly altered its
meani ng or purpose.

Q Okay. Looking on the sane docunent in the

ri ght-hand col um, the wei ghs against fair use
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factors, you did not check nontransformative,

correct?

A That's right.

Q Okay. What was your thinking as to that
box?

A Clearly that's an error, because this is a
forced choice. It either is or is not --

Q kay.

A -- transformative.

Q Okay. And is it your testinony that if

sitting here today you were to conplete this again,
you woul d check nontransformative?

A That's correct.

Q Okay. Wien Mss Mffitt was questioning
you about the conclusions that you reached as to each

of the Factors 1 through 4 --

A Uh- huh.

Q -- in conpleting these checklists --

A Uh- huh.

Q -- you referred a couple of tines to a --

a tally of factors. You'd said five to none or four
to one or four to zero. Do you recall that?

A | do.

Q kay. |Is it your understanding that each

of these subfactors is to be treated equally in the
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fair use anal ysis?
A It is not my understanding that they're to
be treated equally. No. Not necessarily.
| don't have -- | don't think one
guantifies this. | don't think it's reducible to
nunbers. | think that there are -- There's an

el ement of judgnent invol ved.

Q kay. Well, you -- You used nunbers in
ternms of adding up the checks, correct?

A | did.

Q Okay. And was there any el ement of

j udgnent involved in that process?

A There is an el enent of judgnent. Yes.
| ndeed.

Q kay. And can you explain what you nean
by that.

A There's a -- a -- There is a quantifying,

but there is an independent judgnent about whet her
the overwhelmng -- if there is an overwhel m ng
t endency towards one decision or the other, real
wei ght .

Q When you say that, are you referring to
tallying up the subfactors within a given factor; or
you were tal king about the overall fair use

concl usi on based on all four factors?
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M5. MOFFITT: (Object to form
THE WTNESS: | would say both.
Q (By M. Bloom) Ckay. Do you have an
under st andi ng - -
|'"'m | ooking at the criteria or facts --
factors that are listed on this docunent. Do you
have an understanding as to whether any of themare
nore inportant than any others?
M5. MOFFITT: (Object to form
THE WTNESS: No. | don't.
Q (By M. Bloom) Ckay. So if | asked you
to identify any particular factors that have

particul ar inportance, are there any that you woul d

poi nt to?
M5. MOFFI TT: The question's vague.
(bj ecti on.
THE WTNESS: No. | don't think so.
Q (By M. Bloon) kay. Looking at Factor
1, the first -- the first box on the left-hand side

i's nonprofit educational, correct?

A That's correct.

Q Ckay. And would you agree that that is
sonet hing that you would check for any readi ng that
you were thinking of posting on Ereserves for one of

your courses at GSU?
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A If it was for GSU, yes.

Q Okay. And would that -- Wuld that be
the sanme for the second box for teaching? Wuld you
check that box for any reading that you were
contenpl ating using for a course at GSU?

A Yes.

Q Okay. And the sanme question for the | ast
factor under Factor 1, use is necessary to achieve
your intended educational purpose. Wuld that be
true of any reading that you had sel ected to nake
avai |l abl e to your students at GSU?

A Yes.

Q Okay. Skipping around a little bit, going
down to Factor 4 --

A Uh- huh.

Q -- second page, you didn't check |icensing
or perm ssion reasonably avail able, correct?

A | did not check that.

Q Ckay. And you didn't check that on the
ot her two checklists that we've | ooked at this
afternoon, correct?

A "1l have to see.

Q Okay. Take your tine.

A | didn't.

Q Ckay. And can you explain why you didn't
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conplete that, why -- why you didn't check that box?
And for purposes of this question, we'll
just talk about the specific checklist, which is
Kruger TX-2.
A My reconstruction of ny understanding is
that it would be possible to wite to the publisher

to request perm ssion.

box that said |icensing or perm ssion reasonably

avai | abl e.

A Oh, I'msorry. | was |ooking at the one
that said --

Q Yeah.

A -- licensing or perm ssion unavail abl e.

Q Yeah. [|I'msorry. |'mlooking at the box

on the right-hand col um.

A | see. Well, obviously, that's another
case of a forced choice that | overl ooked.

Q kay. So sitting here today, if you were
to fill out this form you would check that box,
| i censing or perm ssion reasonably avail abl e?

A | would have to, | think, investigate

Q Okay. And how does that relate to your
deci sion not to check this box?

A This box says perm ssion is not avail abl e.

Q I'"'mlooking at the -- |'m/looking at the
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whether it was true for this particular work.

Q (Okay. Have you ever heard of a copyright
cl earance center?

A | have.

Q kay. And what -- What do you understand

t he Copyright C earance Center to be?
A It collects fees, royalties for the

reproducti on of copyrighted material .

Q kay. And did you give any consideration
to the potential to contact CCC in connection with
this reading at the tine that you were filling out
this checklist in 2009?

A | did not consider it. It wasn't
necessary.

Q kay. And it wasn't necessary for what
reason?

A The University System of Georgia has a --

a careful procedure that all professors go through to
assi gn readi ngs on Ereserve.

Q And what -- Wat is that procedure?

A Compl etion of the fair use checklist and
conpl etion of the Ereserves procedures on-line.

Q kay. So are -- Are you saying that you
didn't think it was necessary to consi der obtaining

perm ssion from Copyright Cl earance Center -- Center
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because you concluded that this was fair use; is
t hat --

A Can you repeat that. Sorry.

Q Yeah. [|'msorry.

So you said you didn't believe it was --
You testified, | believe, it was not necessary to
contact the Copyright Cearance Center; is that
correct?

A Ri ght.

Q Okay. And why? Just explain again, if
you woul d, why you decided it was not necessary to do
t hat .

M5. MOFFITT: Object to form Asked and
answer ed.
THE WTNESS: M understanding is that the

Uni versity System of Georgia and our university

i brary have procedures in place so that

readi ngs nay be available digitally to students,

and those procedures are within the |law and are

fair and appropri ate.

Q (By M. Bloom) And that is part of that
procedure, the conpletion of this checklist?

A Yes.

Q kay. So if you conplete this checkli st

and you conclude that a reading is not fair use --
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|"msorry -- if you conclude that a reading is fair
use, then you're saying that contacting the Copyright
Cl earance Center is not necessary. |s that your
testi nony?

M5. MOFFITT: Object to form

THE WTNESS: It's ny understandi ng.

Q (By M. Bloom Ckay. Wen you -- You

checked the first box on the |eft-hand side under
Factor 4: No significant effect on the market or

potential market for the copyrighted work. Do you

see that?
A | do.
Q kay. And what market did you have in

m nd when you conpl ete -- when you checked that box?
A The market for the purchase of the work

that's nanmed on the first page.

Q kay. And are you -- are you -- D d you
take into account a market for l|icensing of excerpts
of that book?

A Yes.

Q Okay. You did?

A (Wtness nods head affirmatively.)

Q Okay. But you just testified that we --

the market was narket for sales of the book, correct?
A That's right. You're right.




© 00 N o o b~ wWw N P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Ann C. Kruger, Ph.D. April 22, 2011

Q kay. So just so I'mclear, did you
consider with respect to the first factor, the market
for licensing excerpts, as the opposed to the
l'i cense?

M5. MOFFITT: Object to form

THE WTNESS: | cannot reconstruct a
menory that includes that, fees. | cannot
reconstruct that nenory. It nay be possible
that | did do that, but | cannot say for sure --

Q (By M. Bloon) Ckay.

A -- that | thought about that in 2009.

Q So you recall in 2009 thinking about the
mar ket for sales, correct?

A Yes.

Q And you don't specifically recal
considering a market for |icensing of excerpts. |Is
t hat --

A | don't recall --

Q -- your testinony?

A -- di stingui shing between sal es and
| i censi ng.

Q Okay. Did you ever in connection with
this excerpt -- D d you ever investigate how nuch it

woul d cost to license just the use of this chapter?
A No.
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M5. MOFFITT: Object to form
You're referring to TX-2 still?
MR BLOOM  Yes.
M5. MOFFITT: Ckay.
THE WTNESS: No. | did not.

Q (By M. Bloom Ckay. And did you

I nvestigate the cost of licensing excerpts for any of
the ot her readings that you posted on Ereserves for
EPY 8220 in the fall of 2009?

M5. MOFFITT: (Object to form To the
extent it goes beyond the scope of the
al | egati ons.

THE W TNESS: Excuse ne.

MR BLOOM |I'msorry. | didn't hear
your --

THE WTNESS: |'msorry.

MR BLOOM | didn't hear the end of your
obj ecti on.

M5. MOFFITT: | object to the formand to

the extent it goes beyond the scope of
plaintiff's accusations or allegations in the
case to the extent you're asking about works
that aren't at issue in this case.

THE W TNESS: The overwhel m ng najority of

the readings | assign in EPY 8220 are from
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journals for which | have a subscription and the

university has a subscription.

Q (By M. Bloomp Ckay. |'mnot sure that
answers ny question which was whether -- \Well,
strike that.

Were there other excerpts from books that

you posted on Ereserves for this senester?

A Let me see.

M5. MOFFI TT: Sane obj ecti ons.

THE WTNESS: There is -- There are two
required readings on this syllabus that are from
books.

Q (By M. Bloon) Ckay. Wich are those
t wo?

A One is on Page 5 --

Q Uh- huh.

A -- under racial and ethnic identity, an

article by Good, Dweck, and Aronson froman edited

vol unme by Fuligni.

Q Ckay.

A And the second one is on Page 4 --

Q Uh- huh.

A -- the chapter by Sroufe, et al. from"The

devel opnent of the person.”

Q Ckay. Did you investigate the cost of

92




© 00 N o o b~ wWw N P

N NN N NN P P P P P PR PR R E
g N W N P O © 0 ~N O O A W N P O

Ann C. Kruger, Ph.D. April 22,

2011

i censi ng excerpts of either of those works?

A No.
Q Ckay.
M5. MOFFI TT: The sane objection.
Q (By M. Bloon) Directing your attention

the sanme, the Kruger TX-2, to Factor 3, you checked
smal | portion of work used.

Do you see that, Dr. Kruger?

A Yes.

Q Okay. Now do you recall -- Do you recal
submtting the declaration in connection with this
action?

A Yes.

Q kay. And let ne just show you.

MR. BLOOM | guess |'d better mark this.

This will be --

Q (By M. Bloon) | show you what 'l mark

as Kruger Plaintiff's Exhibit 3 --
(Plaintiff's Exhibit 3 was marked for

identification.)

Q (By M. Bloom -- and -- and ask you
Dr. Kruger, if this is a declaration that you signed
on April 2nd, 2010.

A Looks |li ke a copy of it.

Q Ckay. That's your signature on Page 3?
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A Yes.

Q kay. And I'mdirecting your attention to
Paragraph 4. You state there that, "Each course
reading | have nade avail abl e on Ereserves since the
adoption of the Policy is narrowmy tailored to
support a specific teaching point and constitutes no
nore than fifteen percent of the work."

Do you see that?

A | do.

Q kay. Can you tell me why you used that
15-percent figure in this docunent.

A | don't recall whether that was an
estimate or a cal cul ati on.

Q kay. Did anyone ever instruct you that

15 percent was an appropriate guideline?

A No.

Q kay. So do you have any recollection of
where -- where the 15 percent figure cane fronf

A | don't.

Q Okay. You say in Paragraph 5, in the | ast
sentence, "For exanple, | now understand how t he

mar ket effect of a proposed use inpacts the fair use
anal ysis."
Do you see that?
A Uh- huh.
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Q Can you explain what you neant by that.

A Uh-huh. Let ne read the whol e paragraph
to make sure | understand the context.

| think what | understand with respect to

the market effect of a proposed use is that when one
assigns a readi ng, one should consider -- | should
consi der whether it would have an adverse inpact on
t he sal es of the book.

Q Okay. But when you conpleted this
checklist, Kruger TX-2, you concluded that your
assignnent of this chapter would stinulate the market

for the work; is that correct?

A That's ny anal ysi s.
Q Okay. You nentioned that you believe that
you spoke with -- is it Kerry Heywood --
A Uh- huh.
Q -- about copyright?
A Uh- huh.  Uh- huh
M5. MOFFITT: Make sure you use verba
responses.
THE WTNESS: Oh. Yes.
Q (By M. Bloon) Ckay. And did she ever --
Strike that.

I n your discussion about copyright with

Kerry, did you ever discuss the concept of
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that Kerry and |
Q Vel |,

had in the context of EPY 90007

let's start with that.

A | don't
singled out as a --
di scussi on.

Q kay.
t hat cl ass?

MS. MOFFI TT:
O

(Wher eupon,

' m sorry.

recall

copyright with her outside of her

read it back for

transformati ve being

a point of focus in that

And did you have di scussi ons about

presentation to

Can you repeat the question.
ne.

the record was read by the

reporter as requested.)

M5. MOFFITT: [I'mgoing to object to form
But you can answer.
THE WTNESS: | don't have any direct

recol l ection of conversations; but | ampretty

sure | nust have, because people tal k about
copyright quite a |lot at CGeorgia State.
Q (By M. Bloon) Ckay. And you --

recall ever discussing the concept of transfornmative

Do you

use with Kerry?
A No.

Q Ckay. And do you ever recall discussing
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have been prevented fromteaching the class the way
you wanted to teach it?
M5. MOFFI TT: Same obj ection.
THE WTNESS: | chose the work because
wanted the class to discuss its unique

contribution to the topic, so yes.

Q (By M. Bloom Ckay. Just directing your
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the concept of market harmw th Kerry in connection
with fair use anal ysis?
M5. MOFFITT: Object to form
THE WTNESS: M nenory is not detail ed
about the specific elenents --
Q (By M. Bloom Ckay.
A -- that we discussed.
Q kay. Wbuld your ability to -- Strike
t hat .
Wul d your ability to teach EPY 8220 in
the fall of 2009 have been inpaired if you had not
been able to use this, this chapter from
"Under st andi ng trauma"?
M5. MOFFITT: Object to form The
guestion's vague.
THE W TNESS: What do you nean by
i npai red?
Q (By M. Bloonm) Ckay. Wuld -- Wuld you
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attention back to your declaration to Paragraph 7 --
A Unh- huh.
Q -- you say in the first sentence, "Wth

regard to the book Awakening Children's M nds"," if
| were no longer permtted to place any excerpt from
this book on eReserves, | would replace the reading
assignment with sonething else rather than require
the students to buy the book or |icense the excerpt."

Do you see that?

A | do.

Q Okay. Do you have an under st andi ng of
what it would have -- what it costs to purchase that
book?

A | have a understandi ng of what books of

its kind cost generally.

Q Okay. And how much is that?
A | would estinmate $60.
Q kay. And | know | may have asked t hat

before. But do you have an understandi ng of what it
costs to license the excerpt?
A O a single chapter? | imagine it would
be --
| -- I don't have --
M5. MOFFITT: Object to the form
THE WTNESS: -- | don't have a --
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| can speculate. |If you would like nme to
specul ate, | can specul ate.
Q (By M. Bloom No. | don't want you to
specul at e.
A Okay. | don't know exactly.
Q Ckay. Do you know approxi matel y?
M5. MOFFITT: (Qbject to form
THE WTNESS: | don't know. | can guess.
Q (By M. Bloom Ckay. | don't want you to
guess. | don't think Natasha wants you to guess
ei t her.
MR. BLOOM (Ckay. Go off the record for a
m nut e.
THE VI DEOGRAPHER: 5:14 p.m Of the
record.
(Di scussi on ensued off the record.)
THE VI DEOGRAPHER: 5:15 p.m Back on the
record.
Q (By M. Bloom Dr. Kruger, do you --

Have you ever used ulLearn?

A ULearn is automatically assigned to any
course that is offered at Georgia State University,
sol -- it -- that page for a -- A uLearn page for a
course exists whether I want it to or not.

| have not used it, did not use it until
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January of 2011 with a few exceptions of putting
sign-up sheets on-line, that kind of thing.
MR. BLOOM kay. | have one nore
guestion, but | forgot what it was.
kay. Of the record.
THE VI DEOGRAPHER: 5:16 p.m Of the
record.
(Di scussi on ensued off the record.)
THE VI DEOGRAPHER: 5:17 p.m Back on the

record.

MR. BLOOM No further questions.

M5. MOFFITT: | just had a few foll ow up
guesti ons.

REDI RECT EXAM NATI ON

BY M5. MOFFI TT:

Q Dr. Kruger, when -- | believe M. Bl oom
was aski ng you sone questions about your re-creation
of the checklists that we've tal ked about today,
Kruger TX-2, Kruger TX-4, and Kruger TX-5; and M.

Bl oom asked you, | believe, whether you were certain
whet her you conpleted the checklists in the sane way
as you did back in 2009.

Do you recall that question and your
testi nony?

A | believe he asked ne if they were -- if

100
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could confirmthat they were identical.

Q kay. And do you recall what your
response was to that question?

A | cannot confirmthat they are identical,
because | do not have the original in front of ne.

Q Sitting here today, with respect to Kruger
TX-2 --

A Uh- huh.

Q -- do you have any reason to believe
sitting here today that you did not conplete the
re-created version of the checklist for
“Under standing trauma” in the sane way that you
conpleted it in the fall of 2009 when you conpl et ed
the original checklist?

A | have no reason to believe that | did
not. In other words, | fully believe | re-created it
to the very best of ny ability.

Q And with respect to Kruger TX-4, do you
have any reason to believe that you did not re-create
it in the same way that it was created and conpl et ed
when you created the original checklists in the
sumer of 2009 tinefrane?

A | have no reason to believe that | did
not. | didit to the best of ny ability.

Q And, again, with respect to Kruger TX-5,
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do you have any reason to believe with respect to
this particular checklist that when you re-created
it, that you -- Let nme rephrase the question.

Wth respect to Kruger TX-5, do you have
any reason to believe that the re-created version of
the checklist is --

Let me try again. Wth respect to Kruger
TX-5, which is the checklist for "Awakening
Children's M nds" that you recreated for the fall of
2009, do you have any reason to believe that you did
not conplete this checklist in the same way that you

conpleted it in the fall 2009 tinmefranme?

A | have no reason to believe that.
Q kay. We were -- M. Bloomwas asking
you sone questions about your syllabus for EPY 8220,
which is Kruger TX-1 -- P -- No. TX --
Is it TX-1? D d you --
A Oh, wait.

MR. BLOOM Wi ch? Wich year --
THE W TNESS: Yeah.

MR BLOOM -- are you referring to?
THE W TNESS: \Which year?
M5. MOFFITT: Ah. GCkay. Thank you. 1I'd

i ke the 2009 versi on.
MR BLOOM Fall of 2009 was TX-1.
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Q (By Ms. Moffitt) Yeah. So Kruger TX-1.
| believe M. Bl oomwas asking you sonme questions
about Kruger TX-1, which is your syllabus for the EPY
8220; and he asked you to indicate how many readi ngs
of -- that were listed in the syllabus were required
r eadi ngs.

Do you renenber that?

A Uh- huh.

Q And you counted the nunber of readings you
believe to be required readings in the --

A Uh- huh.

Q -- syl | abus.

Do you recall that?
A Yes, yes.
Q | believe you testified that the vast

maj ority of the readings that were assigned in
collection -- in connection with this EPY 8220
course, either you or CGeorgia State University owned
a subscription for?

A That's correct.

Q And what do you nean by that?

What did you nean by that, by that

testi nony when you said you believe you and CGeorgi a
State owned a subscription for those works?

A The journals that are listed in the |ist
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of readings, "Child Devel opnent," "Devel opnent al
Psychol ogy," for exanple, the majority of the
articles come from"Child Devel opnent" or

"Devel opnment al Psychol ogy. "

| have a personal subscription to those
journals, and the university has a subscription or a
| icense for those journals. Those articles are
avail able to all students enrolled at Georgia State
Uni versity.

Q And so those licenses -- Is it your
under standi ng that that subscription would permt
your students to access those readings in connection
Wi th your course, those particular journal articles
for which you have -- the university has a
subscri ption?

A | still conplete the fair checklist --
fair use checklist for each item including the ones
| icensed by the university and for which | have a
subscri pti on.

However, | would -- The students woul d
have access to these articles even if they weren't on
Ereserves. They have free access to those articles
t hrough the GALI LEO dat abase.

Q Wi ch provides access to the journa

articles for which the university has a
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subscription --

A Yes, ma' am

Q -- correct?

Looki ng back at your checklists that we

di scussed earlier, starting with Kruger TX-2, | ooking
at Factor 1, M. Bl oom asked you sone questions about
the subfactor listed here as nontransformati ve.

A Uh- huh.

Q Had you sel ected nontransfornative on this
particular track -- checklist, Kruger TX-2, for the

excerpt you used from "Understanding trauna," how
woul d that have changed your analysis with respect to
whet her or not Factor 1 weighs in favor of fair use?
A Had | selected nontransformative, | would
still argue or deduce that the Factor 1 weighs in

favor of fair use because there are so nany el enents

that are in favor, selected in favor.

Q And would your -- Even if you had
sel ected nontransformative with respect to Factor 1
for Kruger TX-2, that checklist --

A Uh- huh.

Q -- would it have changed your overall

concl usion that your use of this particul ar excerpt
was a fair use?

A. No. It would not.
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Q Turning to Kruger TX-4, which is the
checklist for the excerpt used from""Awakeni ng
Children's Mnds"," Chapter 6 --

A Uh- huh.

Q -- had you sel ected nontransformtive
under Factor 1, how woul d that have changed your
analysis with respect to whether Factor 1 weighed in
favor of fair use?

MR BLOOM (bject to the form
THE WTNESS: | would still conclude that

t he checklist and the elenments in Factor 1

weigh -- weigh in favor of fair use.

Q (By Ms. Moffitt) And had you sel ected
nontransformative as a subfactor for Factor 1 for
this particular excerpt, would that have changed at
all your overall conclusion that your use of Chapter
6 for this particular course was a fair use?

A It would not.

Q Wth respect to Kruger TX-5, M. Bloom
asked you sone questions again about -- Well, let ne

start over.

Wth respect to the Kruger TX-5, had you
sel ected nontransformative under Factor 1 for your
use of Chapter 6 from "Awakeni ng Children's M nds",

how woul d that have changed your analysis with
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respect to Factor 1 and whether or not that factor
wei ghs in favor of a fair use?
MR BLOOM | object to form
THE WTNESS: | would reason that the --
it is unchanged, and it still weighs in favor of
fair use.

Q (By Ms. Moffitt) And if you had sel ected
nontransformative with respect to Factor 1 for this
particul ar work, how would that have changed, if at
all, your analysis or your conclusion with respect to
your use of this work being a fair use?

A It would not change ny overall concl usion.

Q And your concl usi on bei ng?

A It is fair use.

Q | believe M. Bloom asked you whet her
you -- Wth respect to use is necessary to achieve
your intended educational purpose, which is a
subfactor under Factor 1 on each of these
checklists --

A Uh- huh.

Q -- whet her you typically, commonly,
always -- |I'mnot exactly sure what the exact
guestion was -- select this particular factor for the
wor ks that you assign to your course.

Do you renenber generally that -- those --
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those -- that testinony?

A General ly.

Q kay. Let nme ask you. | nean, is it
your --

Do you believe when you fill out these
checklists, is it your recollection that use is
necessary to achi eve your intended educati onal
purpose is a factor that you would typically select
for the works that you assign in your class?

MR. BLOOM (bject to form

THE WTNESS: | -- | only assign works

that are intended toward ny educati onal purpose.
Q (By Ms. Moffitt) OCkay. And therefore, is

it the case that you believe with respect to each of
the works that you assign your students in your
courses that -- that those works are necessary to

achi eve your intended educational purpose?

A Yes.

M5. MOFFITT: Those are all the questions
| have.

MR. BLOOM Okay. | just have one ot her
guesti on.

RECROSS- EXAM NATI ON
BY MR BLOOM
Q Dr. Kruger, looking at TX-5 --
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A Uh- huh.

Q -- you -- you testified that you would
check nontransformative if you had to do this form
again, correct?

A That's correct.

Q Ckay. And | asked you earlier about
the -- the first two boxes on the | eft-hand side and
the | ast one on the left-hand side. Do you recal
t hat ?

A Yes.

Q Ckay. Let's assune that you had checked
those three boxes, but not the other two, which are
research or schol arship and personal study.

A Uh- huh.

Q Ckay. So you have those three checked,
and you would -- and -- and nontransformative
checked - -

A Uh- huh.

Q -- on the right-hand side

A Uh- huh.

Q In that circunmstance, would you concl ude
that the reading was -- that this factor weighed in

favor of fair use?
A. You're saying if the first, second, and

final itemon the |eft were checked and
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nontransformati ve on the right?

Q Yeah. Correct.

A | would ook at it and conclude that it
still weighed in favor of fair use.

Q Okay. And would that be the same for
the -- the other checklists that we -- that we | ooked
at, TX-4 and TX-2?

A Yes.

MR. BLOOM kay. | have no further
guesti ons.

M5. MOFFITT: | don't either.

W're going to -- going to read and sign.

MR. BLOOM  Thank you, Doctor.

THE VI DEOGRAPHER: Thi s concl udes today's
deposition. April 22nd, 2011. 5:29 ppm W're
of f the record.

(Wher eupon, the deposition was concl uded
at 5:29 p.m)

(Pursuant to Rule 30(e) of the Federal
Rules of Civil Procedure and/or O C G A
9-11-30(e), signature of the w tness has been

reserved.)
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CERTI FI CATE

STATE OF GEORG A
COUNTY OF FULTON:

| hereby certify that the foregoing
transcript was taken down, as stated in the
caption, and the questions and answers thereto
were reduced to typewiting under ny direction;
that the foregoing pages 1 through # represent a
true, conplete, and correct transcript of the
evi dence gi ven upon said hearing, and | further
certify that | amnot of kin or counsel to the
parties in the case; amnot in the regul ar
enpl oy of counsel for any of said parties; nor
aml| in anyw se interested in the result of said
case.

This, the 27th day of April, 2011.

S. JULI E FRI EDVAN, CCR B-1476
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COURT REPORTER DI SCLOSURE

Pursuant to Article 10.B. of the Rules and
Regul ati ons of the Board of Court Reporting of the
Judi cial Council of CGeorgia which states: "Each court
reporter shall tender a disclosure format the tine
of the taking of the deposition stating the
arrangenents nade for the reporting services of the
certified court reporter, by the certified court
reporter, the court reporter's enployer, or the
referral source for the deposition, with any party to
the litigation, counsel to the parties or other
entity. Such formshall be attached to the
deposition transcript,"” | make the foll ow ng
di scl osure:

| ama Georgia Certified Court Reporter. | am
here as a representative of Esquire Deposition
Sol utions. Esquire Deposition Solutions was
contacted to provide court reporting services for the
deposition. Esquire Deposition Solutions will not be
taking this deposition under any contract that is
prohibited by OC G A 9-11-28 (c).

Esqui re Deposition Sol utions has no
contract/agreenent to provide reporting services with
any party to the case, any counsel in the case, or
any reporter or reporting agency fromwhom a referral
m ght have been nmade to cover this deposition.
Esquire Deposition Solutions will charge its usua
and custonmary rates to all parties in the case, and a
financial discount will not be given to any party to
this litigation.

S. JULIE FRIEDVAN, CCR B-1476
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Qur Assignnment No. 223629

Case Caption: CAMBRI DGE UNI VERSI TY PRESS, OXFORD
UNI VERSI TY PRESS, |NC., and SAGE
PUBLI CATI ONS, I NC. vs. MARK P. BECKER
in his official capacity as CGeorgia

State University President, et al.

DECLARATI ON UNDER PENALTY OF PERJURY

| declare under penalty of perjury that | have

read the entire transcript of nmy deposition taken in
t he above-captioned matter or the sane has been read
to ne and the sane is true and accurate, save and
except for changes and/or corrections, if any, as
i ndi cated by nme on the DEPGCSI TI ON ERRATA SHEET
hereof, with the understanding that | offer these
changes as if still under oath.

Si gned on the
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