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| NDEX TO EXHI BI TS
Plaintiff's
Exhi bi t Descri ption Page
6 7-17-09 11: 04 AM E-mail, from 36
Li brary Reserves, to Ll oyd,
Subj ect: Password for REL1000
7 CurriculumVitae of Vincent W 50
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8 Policy on the Use of Copyrighted 71

(Original

Wrks in
Educati on and Research

Def endant's Exhibits 1 through 4 and
Oiginal Plaintiff's Exhibits 5 through 8 have been
attached to the original transcript.)
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Vi deot ape Deposition of Vincent WIIliamLIoyd, Ph.D.
April 20, 2011

(Reporter disclosure made pursuant to
Article 10.B. of the Rules and Regul ati ons of
the Board of Court Reporting of the Judici al
Counci |l of Georgia.)

THE VI DEOGRAPHER: This is Tape No. 1 to
t he vi deot ape deposition of Professor Vincent
Ll oyd, in the nmatter of Canbridge Press versus
Mar k Becker. This deposition is being held at
King & Spal ding, 780 Peachtree Street in
Atl anta, Ceorgia, on April 20th, 2011. The tine
is now 9:10 a. m

We're on the record. M nanme is Henry
Stewart. |'mthe videographer. The court
reporter is Julie Friednan.

Counsel, will you please introduce
yoursel ves and affiliations, and the w tness
will be sworn.

MR. HARBIN. John Harbin with King &

Spal ding for the defendants.

MR. KRUGVAN. Edward Krugnman of Bondurant,
M xson & Elnore for the plaintiffs.

MR. BLOOM And |' m Jonat han Bl oom Weil,

5
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Got chal & Manges, for the plaintiffs.
VI NCENT W LLI AM LLOYD, Ph.D., having been

first duly sworn, was exam ned and testified as

fol |l ows:
MR. KRUGVAN. Ckay. Before we proceed
with it, | want to state that the plaintiffs

object to this deposition to the extent that it
is intended to be offered as trial testinony.

We understand that the w tness resides
Wi t hi n subpoena range of the United States
District Court for the Northern District of
Georgia and is represented by counsel for the
def endants; and presunmably the defendants coul d,
if they chose, subpoena the wtness to appear at

trial and provide live testinony.

In addition, presumably the -- certain of
t he individual defendants could -- could direct
the witness to appear for trial, if they -- if

t hey so chose.

In addition, this deposition was
schedul ed, along wth several additional
depositions, that the defendant has -- have
descri bed as testinonial in nature to
acconmpdat e t he def endants and pursuant to an

agreenent that -- that each of the professors

6
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t hat the defendants have expressed an intent to
call at trial would be produced for -- for a

di scovery deposition in advance of trial.

Several were taken |ast week, and many nore have
been schedul ed for this week.

At approximately 11: 30 | ast night,
def endants received a -- an e-mail
communi cation from-- from Steve Schaetzel at
Ki ng & Spal di ng announci ng that the defendants
were unilaterally -- had unilaterally decided
t hat they woul d not be producing any of the
professors for discovery depositions, but fully
i ntended to proceed with what they describe as
testinoni al depositions.

W reserve, you know, all rights where we
don't -- W do not waive the right to object to
any attenpts by defendants to introduce the
deposition testinony of Professor Lloyd, because
he supposedly is not available within the
meani ng of the Federal Rules of Evidence or the
Federal Rules of Cvil -- CGvil Procedure or our
| ocal rules, and we reserve all rights.

MR HARBIN. Well, let ne briefly stand up
and get sone water.

Just to briefly respond to the second

7
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point and -- And we can take it up. As you
t hink you know, |I'mjust a soldier in this war,
but the --

Briefly the defendants, as has been
reflected in the e-mail correspondence,
under stood there was agreenent that the
di scovery depositions would be limted to an
hour and a half; and the plaintiffs have said
that now that they don't -- There is no such
agreenment, so that that is the basis for the
deci sion not to produce these professors
voluntarily for discovery depositions.

But also, it's ny understandi ng, as
reflected in the e-mail correspondence, that the
plaintiffs said they did not want to take a
di scovery deposition of Professor LIoyd, and
t hat we responded by e-mail saying just to be
certain, we are planning to take a evidentiary
deposition of himand that --

And the plaintiff's response after being
told that was still, as | understand it, we're
going to cross-exanm ne him not ask to do a
di scovery deposition first.

So that's ny understanding as to Professor
Ll oyd.

8




© 00 N o o b~ wWw N P

N NN N NN P P P P P PR PR R E
g N W N P O © 0 ~N O O A W N P O

Vincent Lloyd, PH. D April 20, 2011
9

MR. KRUGVAN. Yeah. W still -- W still

object to his testinony being -- being taken and

offered at trial; but obviously, that's an issue

that the Court will determine irrespective --
MR. HARBIN. Right.
MR. KRUGVAN. -- really of the -- of the

ot her issues.

MR. HARBIN. And | understand that, so you
can deal with it alittle bit, you can question
him if you wanted to.

MR. KRUGVAN: Yeah. And we -- which |

will, but we had -- we had indicated that we
were -- and | believe it's reflected in e-muil
communi cations that -- that -- as well as

conversations that | believe Randy Singer

had with -- with Steve Schaetzel that it was our
plan -- our -- our intent to -- to not present
at trial the -- the -- Professor Lloyd's, I

guess, the one works that was on the joint
filing.
MR. HARBIN. Right. Right. GCkay.
MR KRUGVAN: But --
DI RECT EXAM NATI ON
BY MR, HARBI N:
Q Wth that, Professor Lloyd, we can get
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started.
Woul d you introduce yourself to the Court

and state your full nane, please.

A Vi ncent LI oyd.

Q Okay. And would you tell us what your --
where you got your undergraduate degree and in what.
A At Princeton University in religion.

Q Okay. And summari ze, please, your

graduat e educati on.

A | was a -- a graduate student at the
Uni versity of Chicago and the University of
California, Berkeley. At Berkeley | received a

doctorate fromthe Rhetoric Departnent.

Q kay. And how | ong have you taught at
Georgia State University?

A | amfinishing ny third year now.

Q kay. And what will you be -- \Were wll
you be teaching in the -- in the fall?

A My enpl oynent at Georgia State is ending,

and I"'mstarting a job at Syracuse University.

Q kay. And in that regard, what are your
pl ans during the second half of My, beginning the
week of May 16t h?

A I'"'mnoving fromAtlanta to Syracuse, New

York, where |'Il be starting a job at Syracuse --
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Q Ckay.

A -- and ending ny enploynent at Ceorgia
St at e.

Q kay. Did you teach a course in the fal

of 2009, an Honors 1000 course titled, "Love,
Rel i gi ous and Phil osophi cal Perspectives"?

A Yes. That's correct.

Q Let nme hand you what's been narked as

LI oyd Exhibit 1 and ask you if that is a syllabus,

in this course.

A W were interested in thinking about the
concept and practice of -- of love in works of
literature, philosophy, and religion in western
culture as broadly understood from ancient Geece to
t he present.

Q Ckay. What was the nature of this course
as an honors course?

A So this was for a freshnmen in Georgia
State's honors program It was a one-credit,
pass-fail course, which was intended to orient new,
bright students at CGeorgia State to the university

and to provide themwith a small seminar that's

copy of the -- a copy of the syllabus for the course.
A. This is an overview of the course. Yes.
Q Ckay. Can you summarize what was covered

11
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Q

A

Q
of 20097
A.

Q

A

Q
you taught
A

Q

A
Q

order, but

one?

relatively informal in their first year.

And how many students approxi mately were

in the class in the fall of 2009?

There were about 15 students.

Have you taught this course since the fal

No. It was a one-off course.

Vel l, how many -- how many -- How often

did the course nmeet in the fall of 2009?

Once a week for one hour a week.

Okay. And how nany courses overall have
at Georgia State since the fall of 20097
Two cour ses.

kay. In this course in the fall of 2009,

did you use an excerpt of a book called, quote, "The
Fragility of Goodness, Luck and Ethics in G eek
Tragedy and Phil osophy," cl osed quote?

That's correct.

Let ne hand you what's been marked as

LI oyd Exhibit No. 3.

| can't even keep a certain nunber in
a smal |l nunber. There you --
MR. KRUGVAN. Was -- The first one was

MR. HARBIN. Right.

12
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MR. KRUGVAN: And this one's three?
MR HARBIN.  Correct.

Q (By M. Harbin) 1Is this -- Do you
recogni ze this as a title and including the index of
t hat publication?

A Yes.

Q And if you |l ook at the next to | ast page,
| think it is, was the publication including, you
know, bibliography and the index over 536 pages |ong?

A That's correct. Yeah. This is atitle
and contents.

Q And was the publication, if you focus just
on the chapters, the substantive chapters,
approxi mately 421 pages?

MR. KRUGVAN: (bj ection. Leading.

Q (By M. Harbin) Yeah. | think that's --
Plaintiff has said that, but go ahead.

A Ch. Yes. That's correct.

Q Ckay. And so did -- In your excerpt, did
you use | ess than 10 percent of the book by pages?

A That's correct.

Q Okay. \What was your purpose in -- in

assigning this excerpt, this chapter?
A Uh-huh. In class we had read one of the

semnal texts on love in western culture, Plato's
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"Synmposi unt; and we were | ooking at critical
responses to Plato's "Synposium"
This is one of several critical responses

that we -- that we | ooked at, and this is an
i nportant and w dely di scussed pi ece of phil osophy
that's very central to recent discussions on |ove
in -- by philosophers.

Q kay. And if you | ook at the index, was
it Chapter 6, entitled, "The speech of Al cibi ades”
t hat you assi gned?

A Yes. In the contents of said Chapter 6.

Q And |l et ne hand you what's been marked as
LI oyd Exhibit 4 and ask you if that is a copy of the

excerpt that you assigned.

A Yes. That's correct.

Q Okay. And you nay have al ready indicated
this. But what was your purpose in assigning this
chapt er ?

A This was a inportant work of recent

phi |l osophy dealing with a classic text central to the
cour se.

Q And what was the classic text?

A Plato's " Synposium"

Q And - -

A And this is looking at Plato's "Synposi unt

14
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differently than nost previous readers had -- had
| ooked at it. |Instead of focussing on the speech of
Dioti ma which nost -- nost readers of Plato focus on,

this is focussing on a different speech, Al cibiades'
speech, to -- And the chapter makes us think about
the -- think about Plato's text differently by
changi ng that focus.

Q Okay. And would you tell the Court
whet her or not you viewed this chapter as the heart

of or the critical part of this book as a whole?

A | did not viewit --
MR. KRUGVAN. (bj ecti on.
THE WTNESS: -- as the --
MR. KRUGVAN:  Leadi ng.
Q (By M. Harbin) You can answer.
A | -- | did not viewit as the -- the
central part of the heart of this -- this book.
Q kay. And why do you say that?
A Nussbaum s book is a collection of essays

on a variety of topics in ancient G eek philosophy
that are all -- Each essay is making a simlar point
about the significance of luck and fragility in
di fferent ways.

This is -- This chapter is one anpbng

many, many ways that Nussbaumis making that -- that
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argunent. There's not one chapter or one place, one
essay which is central in this book or the heart of
t he book.

Q And did you use a fair -- the fair use
checkl i st provided by the university in deciding to
use this excerpt in the course in the fall of 2009?

A That's correct.

Q And did you report to the library you had
reviewed this work under the fair use checklist and
concluded it would constitute fair use?

A That's correct.

Q Let ne show you a -- what's been narked as
LI oyd Exhibit No. 2. This appears to be a checkli st
about that excerpt of that "Fragility of Goodness"
publ i cati on.

s it dated Novenber 18, 20107

A That's correct. Yes.

Q And so did you prepare this witten
checkli st on or about Novenber 18, 20107

A That's correct.

Q Qobviously, after the class?

A Uh- huh.

Q Were you attenpting to re-create what

anal ysis you made or underwent as far as whether this

was fair use --

16
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MR, KRUGVAN:  QObj ecti on.
Q (By M. Harbin) -- for the course in the
fall of 2009?
MR. KRUGVAN. Objection. Leading.
THE WTNESS: Yes. | was.
Q (By M. Harbin) Let ne ask you. Wat was
your purpose in filing out this checklist in Novenber
of 20107

A | wanted -- M/ purpose was to re-create
the reasoning that | -- | used when | was originally
using the -- the fairness guidelines when | was

putting the material on Ereserve.

Q Do you recall if you actually filled out a
checklist and stored it in the fall of 20097

A In the fall of 2009, I -- | used a
checklist for the -- I -- | filled out a checkli st
for the first couple of readings for -- for the

course and used the reasoning that the checklist |ays

out when deci di ng what excerpts to use for -- for the
rest of the -- the selections on Ereserve.
Q Okay. Al right. And | just wanted to

tal k about a couple of entries on the checkli st.
You determned that in your viewit was a
smal | portion of the work you were using on the

second page?
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A It's -- Yes.
Q Okay. You checked that the use stinulates
the market, in your view would stinul ate.

You checked the box that says "Use

stinmul ates market for original work." Do you see
t hat ?

A Yes.

Q And what was your neaning there in

checki ng that?
A | thought that sone students who read the
excerpts that was placed on Ereserve m ght be

interested in reading nore of Nussbaum s work

particularly and -- and possibly purchasing this --
t hi s book.
Q Have you ever had a student indicate he or

she bought a book after you used an excerpt in a

cl ass?
A Yes. | have.
MR. KRUGVAN. (bjection. Hearing --
Hear say.
Q (By M. Harbin) And approxi mately how

many tinmes has that happened in your experience?
MR. KRUGVAN. Sane objection. Hearsay.
THE W TNESS: Several tines.
Q (By M. Harbin) ay. You check user
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owns lawfully acquired or purchased copy of the work?

A That's correct. Yes.
Q And why did you check that?
A Because in the -- | own a copy of

Nussbaum s book.

Q Ckay. And you check restricted access.
And what did you -- What was your neani ng or
under st andi ng t here?

A That the selection on Ereserve would be
passwor d- prot ected, and the password would only be
avai l able to the students in ny course.

Q Ckay. And you checked on the second page
under that "Factor 4: Effect on Market for
Oiginal,"” on the bottom | ower right-hand rows,

"Wei ghs Against Fair Use," you check "Required
cl assroom readi ng"?

A That's correct.

Q Is it correct this was required classroom
reading for this course?

A Yes.

Q It was pass-fail.

kay. And overall what was your
conclusion as to whether or not your use of this
excerpt in fall of 2009 constituted fair use?

A | concluded that ny use of the excerpt did
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constitute fair use.

Q Did the university ever encourage you to
use Ereserve to post excerpts?

A No. The university did not.

Q Did the university ever encourage you to
use uLearn to post excerpts of reading material?

A No.

Q Do you use uLearn currently?

A No. | don't.

Q Did you use uLearn in the fall of 20097

A No. |'ve never used ulLearn.

Q Ckay. And have you ever had the library
chal | enge your determ nation that the use of a
particul ar excerpt would constitute fair use?

A Yes.

Q And when approxi mately was that?

A It was before fall of 2009.

Q kay. And to the best you can judge, what
woul d you have done if you had determned in the fal
of 2009 or the library had told you that using this
excerpt, Chapter 6 of Mss Nussbaum s book, was not
fair use? Wat would you have done?

A | would have either -- either put the book
on physical reserve; used a different version of the

chapter, for exanple, the version that was published

20
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s it your

uni versity has a |icense,

CROSS- EXAM NATI ON

BY MR KRUGVAN:

Q kay. So |
t he wor ks,

woul d have done so0?
A.

Q

Yes.
If the --

t he Nussbaum wor Kk,

instructed you to renpove that fromthe Ereserve,

readi ng -- reading the book, or two of the -- two of
t he above.
MR. HARBIN. Okay. That's all | have.
Thank you.
THE W TNESS: Uh-huh. Ckay.
Q (By M. Harbin) Well, let nme ask one
guesti on.

under st andi ng that the

authority to use that

journal you're referring to --
A Yes.
Q It has?
MR. HARBIN: Ckay. Thank you. That's all
| have.
THE W TNESS:  Unh- huh.

understand, with respect to

if the library had

you

Who was the provost of CGeorgia
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State University?

A First, could | clarify. | don't have the
capacity to renove -- renove works from Ereserve.
The |ibrary does that, so I, | nmean -- | --

Q You woul d have requested the library to do
S0?

A | nmean, if the library told ne that --

Could -- Could you restate the question,

Sir

Q Yeah. |If the library, if sonmeone with the

library indicated to you that they believed that the
Nussbaum work -- that posting of the Nussbaum work
woul d sonehow vi ol ate copyright |law, would you
request the library to renove it from Ereserve?

A Yes. | -- Yes.

Q Who is currently the provost of the -- of
Ceorgia State University?

A | believe it's R sa Palm

Q Yeah. And she's al so senior vice

president for academ c affairs at the university?

A | would imagine that's the case.
Q Yeah. If Provost Palmwere -- were to
direct you to renove any work fromor -- or direct

you to cause any work to be renoved fromthe Ereserve

system at Georgia State that you had caused to be
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posted through the library, would you foll ow
Provost's Palm's direction?

A So Provost Palm-- Just to understand
your question, if Provost Palminstructed ne to
instruct the library staff to renobve a work, then |
woul d. Then, yes, | would follow Provost -- Provost
Pal Ms instructions.

Q And would the sane be true if President

Becker of the university nade that direction to you?

A That's correct.
Q You had testified that the |library has or
had on one occasion, | guess, chall enged or

qguesti oned one of the works that you had requested be
posted on the Ereserve systemat Ceorgia State?

A | don't think I specified the nunber of
tinmes; but | did say that in the past, prior to fal
of 2009, the -- the library had -- staff had objected

to -- had rai sed concerns about material posted on
Er eserve.
Q Okay. Wat material was that?
A | don't recall
Q How many tines did that occur?
A | don't recall precisely. | would inmagine

two or three tines.

Q Do you recall whether they were excerpts

23
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of books that you had requested be posted?

A | don't recall, but I -- | can also add
sonmething to clarify.

| nmean, including in the fall of 2009, the
library Ereserve staff had asked for further
i nformati on about the material that | had posted on
Ereserves, for exanple, title page of a work that 1'd
only put in excerpts -- that I'd put in excerpts
without a title page.

I'd requested that an excerpt w thout a
title page be put on Ereserves, and they -- They
responded that | would have to put the title page as
wel |l on the Ereserves.

Q And then --

A So there was correspondence goi ng back and
forth with the library.

Q And did you do that?

A Yes.

Q What were the concerns that the |ibrary
staff had raised in the past wwth respect to works
that you sought to have posted on Ereserve?

Were they of the simlar nature, that they
needed sone additional information?

A That was one set of concerns. There were

concerns rai sed about the size of an excerpt. |
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believe there were concerns rai sed about the size of

an excerpt at one point.

Q And do you recall what that work was?

A No. | don't.

Q Do you recall what class it had to do
Wi t h?

A No. | don't.

Q Was it prior to the adoption of the new

policy on copyright at Georgia State?

A | believe it was prior to fall 2009. |
don't renmenber when the new policy was adopted.

Q Do you recall whether it was a work that
you had conpleted a checklist for prior to submtting
it tothe library?

A | don't recall

Q And you' ve never used the ulLearn system at
Ceorgia State?

A | know not hi ng about uLearn. | nean, | --
| have not used uLearn.

Q Yeah. You've never used for it for any
pur pose including in connection with cl asses that
you' ve taught?

A That's correct.

Q You testified in response to M. Harbin's

guestion, that you -- that you concluded that the

25
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Nussbaum work satisfied fair use; and therefore, you

were permtted to request the library to post it on

Ereserve; is -- is that right?

A Based on the checklist that |I conpleted,
yes.

Q Yeah. And that -- That determ nation was
based on your conpletion of -- of Exhibit 2, which is

the fair use checklist dated Novenmber 18th, 2010; is
t hat correct?
MR. HARBIN. (bject to the formof the

guestion. Anbi guous.

But you -- You can answer.
THE WTNESS: MW -- M determ nation was
based on the -- on the -- the reasoning outlined

in the checklist. That's correct.

Q (By M. Krugman) GCkay. It was not based
on any -- any specialized know edge of fair use?

A That's correct.

Q And you're not a lawer; is that correct?

A That's correct. |'mnot a | awer.

Q You' ve had no | egal training?

A I nmean --

Q Certainly in reference to copyright |aw?

A That's correct.

Q Have you taken any courses on copyright?
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A No.
Q Have you taken courses on any other type

of intellectual property?

A Not that | recall, and probably not.

Q I f you can, please take a | ook at Exhibit
2, which is the -- the checklist.

A Yes.

Q Now -- Yeah. You conpleted this

checklist in Exhibit 2 on Novenber 18th of 2010; is
that correct?

A | conpleted this checklist. Yes.

Q Yeah. Ckay. Wy -- Wiy did you conplete
this checklist on Novenber 18th of 2010 when the
course that it relates to was taught in the fall of
20097

A | conpleted the checklist followng a

conversation with Georgia State counsel.

Q kay. And | don't -- | don't want you to
reveal any confidential conmunications that you
had with -- with counsel. But you had a conversation
wi th counsel and then -- and then filled out this

fair use checklist?
A. | had comruni cation with counsel, and then
| followed up -- | filled out the checklist.

Q And it was filled out because you were

27
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asked to do so, correct?
MR. HARBIN. (Objection. Just to preserve
to the extent it calls --
MR KRUGVAN:.  Yes.
MR. HARBIN. -- for privilege.
But as long as you don't claimwaiver --
MR. KRUGVAN. No. |'m not.
MR. HARBIN: -- you can answer.
THE W TNESS:  Yes.
Q (By M. Krugman) Now in connection wth
the fall 2009 class, if you |look at Exhibit 1, which
Is the syllabus for this class --
A The overview. Yes.
Q The overview. And there are -- (Kkay.
There are a -- There are a nunber of readings. Do

you see that?

A (Wtness nods head affirmatively.)

Q And this is on Page 1 --

A Oh, excuse ne.

Q -- first of all.

A Oh, vyes.

Q And it says readings are avail abl e through

the GSU |ibrary's Ereserves,

and provides the -- the password.

go to a certain |ink,

And t hen you nust

bring a paper copy of the readings to class during
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t he rel evant weeks.
Do you see that?

A | see that.

Q And the -- the works that you're referring
to then are listed on the second page of the
syl | abus, which provides a schedule for the course
and a variety of readings for each week?

A Yes. The second page |ists works
t hat were on Ereserve.

Q And each -- And | take it each of those

readings that are reflected on Page 2 were required

readings for the -- for the course --
MR. HARBIN. (Objection.
Q (By M. Harbin) -- is that correct?
A That's -- That's correct.
Q And it was your expectation that the

students would be able to obtain electronic copy of
t hese works using Georgia State's Ereserve systenm is

that correct?

A That's correct.
Q And then it was your expectation that
the -- that the students would then print out a copy

of that work each week and bring it with themto
class; is that correct?

A. As the course evol ved, students -- Sone
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students printed out work. Sone students brought
| apt op conputers and read the -- read the works on
their conputers. Both of those were acceptable.

Q kay. So it worked both ways. Sone
students had hard copies that they had printed out.
QG hers sinply had their laptops in class and --

A That's correct.

Q -- accessed the works electronically --

A Uh- huh.

Q -- is that correct?

A. That's correct. Yes.

Q Now in the -- | -- | believe in response
to M. Harbin's question that you -- with respect to

what you did in the fall of 2009, you -- you --

Am | correct that you conpleted in the
fall of 2009 a fair use checklist for -- for perhaps
two of the works that are listed on Page 2 of Exhibit
1?

A To the best of ny recollection, that's
correct.
Q Okay. And that would be -- Wuld the

first two be -- be the Augustine's "City of God"?
A Il -- | was not doing them sequentially as
| was entering theminto the Ereserve system

Q Ckay. Do you recall which works that are

30
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listed on Exhibit 1 on Page 2 you conpleted a fair
use checklist in the fall of 2009?

A Il -- 1 don't recall.

Q Did you retain copies of the fair use
checklist that you conpleted for works in the fall of
20097

A |l -- 1 don't believe so.
Q Okay. Now you -- on Page 2 --
On -- on Exhibit 2 -- I"'msorry --
A Uh- huh.
Q -- the fair use checklist says, "Conplete

and retain a copy of this checklist for each 'fair

use' of a copyrighted work in order to establish a
'reasonable...good faith' attenpt at applying fair
shoul d any di spute regarding such use arise."

You see that?

OCh. This is in the --
Yeah.
Yes. | see that. Yeah.

That's the last full paragraph --
Uh- huh.

-- above Factor 1.

O > O » O >

And | take it you did not conply with that
direction to conplete and retain a copy of the

checklist for each fair use of a copyrighted work?

31
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A And pl ease keep a copy of this checklist.
That's correct.

Q Why not ?

A | -- | used the -- M understandi ng of
the intention of the checklist was that it provided
reasoni ng that should be used in deciding what was
appropriate to place on electronic reserve.

| used the -- the reasoning outlined in
the checklist in each decision | made about pl acing
material on electronic reserve, and | felt that using
that reasoning fulfilled the intent of -- of the --
of the checklist.

Q Even t hough the checklist directed you to
conplete it and keep a copy for your records?

A | felt that | was conplying with the
I ntent of the checklist.

Q Okay. And how you did discern what the
i ntent of the checklist was?

A | read the docunent, and | acted in a way
that | felt was foll ow ng what the docunent was
essentially asking for.

Q Did you conplete a fair use checkli st
in -- you know, prior to the fall 2009 senester for
t he Martha Nussbaum work that has been marked as
Exhi bit 47

32
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A. | -- | used the reasoning outlined in
the -- in the checklist when deciding whether to put
t he Nussbaum work on Ereserve. | don't recall, and

| -- whether | conpleted a physical checklist.

If this happened to be one of the first
couple of works that | was using, | may have. |
don't recall whether | did or not.

THE COURT REPORTER: One?

MR, KRUGVAN. One. Yes.

(Di scussion ensued off the record.)

MR, KRUGVAN. Wl l, actually, why don't

we -- why don't we -- There's enough confusion

wi th overl apping --

MR HARBIN:. [|'ve got a --
MR. KRUGVAN:. -- exhibit nunbers.
MR. HARBIN. -- copy of that marked. |If

you want to --

s that the communi cation with the ERes?

MR. KRUGVAN: Yeah. | have a --

MR HARBIN. -- on it?

MR. KRUGVAN:. Yeah. | nean, we can mark
it; but it wll be a Defendant's -- a
Plaintiff's exhibit, | guess.

MR. HARBI N  Yeah. ls it marked --
MR. KRUGVAN: Yeah.
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MR HARBIN. -- as --

MR KRUGVAN: Yeah. But let's mark it as
5 since that's --

MR. HARBIN. Lloyd 5. There, is that it?

MR. KRUGVAN. Yeah. Well, actually,
there --

THE COURT REPORTER: At the top?

MR. KRUGVAN. Yeah. Well, actually, mark
that as -- Yeah. Mark this one as five, and
then mark that one as six.

(Plaintiff's Exhibits 5 and 6 were narked
for identification.)

MR. KRUGVAN: Ckay. That's five.

MR. HARBIN: Thank you.

MR KRUGVAN:  Yours is easier to read,

t hough.

Q (By M. Krugman) Professor Lloyd, let ne
first hand you what's been marked as Plaintiff's
Exhibit No. 5 for the -- for your deposition.

And can you identify this docunent.

A This is correspondence with the library
Ereserve system where they're noting that in order to
be in conpliance with copyright issues, | should
provide additional information to the library

Ereserve's peopl e.
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Q And that's at the top where it says on
July 15t h, 2009.
And | take it this is relating to the
materials that were -- that you used in the Love,
Rel i gi ous and Phil osophi cal Perspectives course; is

that correct?

A That's correct. The library Ereserves
IS -- was not satisfied with the copyright issues
surroundi ng -- surrounding that.

Q Yeah. And the library at that point said,

H Professor Lloyd. W're working on your page. Can
you pl ease bring over the title page and copyri ght
page of Love's Wirk by GIllian Rose? W need to have
that information before we can post to your page.
Thanks, ERes staff.

A That's correct.

Q Did -- Wat was your understanding as to,
if any, as to why the library needed the -- the title
page and copyri ght page --

A | don't --

-- for that work?

| have no i dea.

Ckay.

| mean, | don't know.
You don't know?

O > O > O
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A | don't know.
Q And then Plaintiff's Exhibit No. 6.

MR. KRUGVAN. Do you have anot her copy of
t hat, John?

MR HARBIN:. Yeah. Yeah.

MR. KRUGVAN:. Yeah. Thank you.
Q (By M. Krugman) And Plaintiff's Exhibit

No. 6 is a subsequent conmunication that you had wth

the library staff regardi ng your request that certain

materi als be posted on Ereserve; is that correct?

A. Yes. That's correct.
Q And here the library on July 17th, 2009,
said, Professor Lloyd, the -- the password for

Rel i gi on one, oh -- 1000 is 1h87wekeF.

That's the library advising you of the
password that you could then informthe students of,
so they would be able to access the works that were
bei ng posted on Ereserve; is that correct?

A The library is advising ne of the password
and raising these copyright issues.

Q kay. The copyright issues were before we
can post the chapter by Gllian Rose, we will -- we
will need a copy of the title page and copyri ght page
of the book: Love's Wrk.

And that's essentially the request that
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had been nade on the -- two days earlier on July

15th; is that correct?

A That's correct.
Q That's the -- and -- And they said,
"Pl ease bring copies by, and we will scan them"

There were no ot her concerns expressed by
the library other than they wanted a copy of the
title page and copyright page of the work; is that

correct?

A Not in this correspondence. That's
correct.

Q Ckay. And there are no other concerns

expressed by the library with respect to any of the
wor ks that you requested be posted on Ereserve for
the fall of 2009 other than the library's request
that it be provided a copy of the title page and
copyri ght page?

A | don't recall other concerns.

Q Ckay. And why don't we -- W can | ook
on -- focusing on Exhibit 6 and -- and if you'll | o0k
at Exhibit 1 --

A (Wtness conplies with request of
counsel .)

Q -- as well, which -- on Page 2 --

A Uh- huh.
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Q -- on Exhibit 6, you -- you represented to
the library in your -- in your conmunication
requesti ng works be posted on Ereserve with respect
to the work by CGeorge Bataille, which was to be --
whi ch was a required readi ng for Septenber 23rd and
Septenber 30th, that -- that you -- you advised the
library that, "It falls under fair use according to
the Fair Use Checklist | conpleted."

Do you see that?

A | see that.

Q Did you, in fact, at the tinme you nade
this submssion to the library conplete a fair use
checklist for that work?

A | don't recall. | recall using the
reasoning outlined in the fair use checklist in order
to determ ne whether | believed the work -- the --
the selection fell under the fair -- under fair use.

Q But when you advised the library that you
had conpleted a check -- a fair use checklist, in

fact, it's possible you had not done so, correct?

A | don't recall whether or not | had --
Q Yeah.

A -- physically conpleted the checkli st.
Q Ckay.

A

| recall using the guidelines.
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Q Okay. And you -- The next work, G llian
Rose, you reported to the library that you had
conpl eted a checkli st.

And are -- Sitting here today, are you

able to testify that, in fact, you had conpleted a
fair use checklist for that work?

A | don't recall whether | conpleted the
physi cal checklist. | do recall using the rationale
outlined in the checklist in determ ning whether the

selection fell under the fair use guidelines.

Q If you turn to the next page of Exhibit
6 --

A (Wtness conplies with request of
counsel .)

Q -- electronic books, there's a work by

Plato. You said that you conpleted a checklist for
that work. And | take it you don't recall one way or
anot her sitting here today?

A | don't recall whether | -- | conpleted
t he physi cal checklist, although | do recall using
the rationale in that checklist to determ ne whether
that selection fell under the fair use guidelines
that the university put forth.

Q Okay. Under the -- The next entry is

actually the -- for the Martha Nussbaum work, "The

39
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Fragility of Goodness," publisher, Canbridge

Uni versity Press.

And when you -- \Wen you advised the
library that you had conpleted a fair use checkli st
for that work, in -- in fact, it is possible, if not
i kely, you hadn't -- you had not actually conpleted

one for that work, but you had gone through the
reasoni ng?

A That's correct.

Q And -- And woul d your answer be the sane
for all of the other works that are listed on Exhibit
6 where you represented and reported to the library
that you had conpleted a fair use checklist for those
wor ks, that, in fact, all -- for nost, if not all of
those, you had only engaged in the -- the reasoning
behind the fair use checklist w thout actually
conpl eting?

A | nmean, | recall conpleting a fair use
checklist. | recall using the reasoning behind that
checklist, so | nean, depending on how one interprets
the phrase, | conpleted a fair use checklist. |
nmean, | conpleted a fair use checkli st.

| used that reasoning. For each reading,
| conpleted a fair use checklist for readings in this

cour se.
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Q But you did not conplete a checklist for
each and every work that you offered in this course,
correct?

A | don't recall

Q Now you' ve testified earlier that you' ve

conpleted it for a couple of works --

A (Wtness nods head affirmatively.)

Q And then you used the reasoning --

A (Wtness nods head affirmatively.)

Q -- for the remaining works, correct?

A | -- | believe that's what | said. Yeah.

Q Yeah. So, in fact, you did not conplete a

fair use checklist for all of the works, correct?
A | believe that's the case.
Q When you conpl eted Exhibit 2, which was
the fair use checklist for the Nussbaum work, what
were you attenpting to do when you filled out this

checkl i st?

Were -- \Were you attenpting to put
yourself in the -- your shoes at -- back -- as back
inthe fall of 2009 --

A I --

Q -- with this --

A I mean, | --

Q -- Oor -- Or were you -- Or were you

41
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| ooking at it, analyzing it anewin -- in Novenber of
20107

A | was attenpting to re-create -- or in --
I n Novenber of 2010, | was attenpting to re-create
the reasoning that | had used and the thinking that

had gone into filling out this formwhen | originally
filled it out -- or when | originally was -- was
using -- using the reasoning.

Q Usi ng the reasoning, 'cause you didn't
fill out the formfor -- for Nussbaum back in the
fall of --

MR. HARBIN. Qbjection.
Q (By M. Krugman) -- 2009?
MR. HARBIN: Asked and answered several
times.
Your answer agai n.
THE WTNESS: | nean, | don't recall.
Q (By M. Krugman) On -- On Exhibit 2, the
fair use checklist, under purpose and character of
the use, you checked nonprofit educational and
teaching, including multiple -- nultiple copies
for -- for classroom use.

Do you see that?

>

| see that. Yes.
Q What, is -- \Wat do you understand the
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difference, if any, to be between those two factors?

A | woul d imagi ne that nonprofit -- | mean,

at the tinme I --

| nean, | believe that at the tinme |
interpreted nonprofit educational to be in contrast
to, for exanple, a for-profit college and teaching
use to be in contrast to, say, research use or sone
ot her sort of nonteaching -- nonteaching use.

Not di stinguishing the sort of
institution, but rather, distinguishing the sort
of -- sort of activity.

Q Ckay. So for -- for works that you want ed
students -- or that for works that you wanted to neke
avai |l abl e to students on Ceorgia State's Ereserve
system because Georgia State is a nonprofit
educational institution and you were a professor, an
instructor at Georgia State, you would al ways check
nonprofit educational and teaching; is that correct?

A If the work was to be used in -- in a
cl assroom setting, | would -- for instructional
purposes, | would -- | would check teaching.

If it was to be used at CGeorgia State
University, | would check nonprofit educational.
Q And t eachi ng?

A. | nean, | would --
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MR. HARBIN: He said that. Yeah.
Q (By M. Krugman) GCkay. | -- | didn't
hear the teaching.
You woul d al ways check those two boxes --
A Uh- huh.
Q -- if you were using it for a -- for a

course taught at Ceorgia State, correct?

A Yes. | nean, if | was using it in an --

in an instructional -- like instructional way in a
course, | would check teaching.

If | using it at Georgia State, | would

check nonprofit educational.
Q You also -- well, can you think of any
I nstance where -- |If you were using a particul ar
work for a course you were teaching at Georgia State,
can you think of any instance where you woul d not
check both of those boxes?
A. | cannot think of an instance where |
woul d not check nonprofit educati onal.
There are scenari os where teaching, |
m ght find anbi guous; and I --
So, for exanple, if there was a -- a fina
proj ect that students were assigned to do and they
were to | ook at, you know, one of, you know, 10 or 15

different works as part of a research project, |
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mean, there -- there are cases where | would be sort

of uncertain about whether to check teaching.

But | -- | would definitely be -- check --
| would -- | would in all cases teach nonprofit
educati onal .

Q Yeah. And the possible exception for
teaching, that is if the -- if there were nmultiple

wor ks that the students were to utilize for research?
A Yeah. For research, yes.
Q And if that were the case, presumably you

woul d then check the third box research --

research or -- or schol arshi p?
A That's correct.
| -- | should say, | nean, ny -- one --

The exception that | stated to the teaching, it was
not exhaustive. | mght think of --

| nean, if | were to think about it
| onger, there m ght be other scenarios where teaching

was not the primary purpose; but that was one

exanpl e.

Q Okay. Now sitting here today, that's only
t he exanpl e you can think of --

A Vell --

Q -- okay, if you were using a particular

work for a course that you were teaching at CGeorgia
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State and wanted that work to be available to

students on CGeorgia State's electronic reserve

syst enf?
A Now there -- there are cases where in
graduat e courses, | want to provide students with a

background i nformati on that m ght not be part of the
teaching of that class. It mght be related to
broader topics than -- than the specific material of
the class, which would not necessarily be
teachi ng-rel ated and not necessarily be research- or
schol ar shi p-rel at ed.

So that woul d be another case where it --
| would think it would be anbi guous, right, whether I
woul d check teaching.

Q Have you ever conpleted a fair -- a fair
use checklist or gone through the reasoni ng behind
the fair use checklist and not concluded that a
particular work was both for nonprofit educati onal
and for teaching, including nultiple copies for
cl assroom use?

A | don't recall a case where that's --
where that's so --

Q You al so checked under Factor 1 "Use is
necessary to achi eve your intended educati onal

pur pose. "
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Way di d you check that box?
A | thought about the goals of the course
and how t he Nussbaum selection tied in with the goals

of the course and concl uded that the Nussbaum

selection was -- and the other selections were --
Well, the Nussbaum sel ection, because this
IS -- this -- this checklist is relating to the

Nussbaum sel ection, was necessary to achieve the
i nt ended educati onal purpose.

Q Okay. There are boxes on the left, one
for "Transfornmative, use changes work for new utility
or purpose"; and on the right, "Non-Transfornmative."

What do you understand the term

"transformati ve" to nean?

A That my use of -- of the -- the selection
woul d do sonething with it other than what Nussbaum
i nt ended when she was witing -- witing the work.

Q WAs -- was --

A Yeah, yeah. That -- That it would be
sort of significantly altering the way that Nussbaum
i ntended that -- that her -- that Nussbaum coul d
envi sion her work being -- being used.

Q Do you believe sinply providing a copy of
the -- of that chapter from Nussbaum s work, that --

for which this fair use checklist rel ates was
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transformative of the work?

A Il -- 1 don't believe it would reach that
threshold of significantly changing the purpose for
whi ch Nussbaum t hought it woul d be used.

Q Is Exhibit 4 -- | mean, Exhibit 4 was
what was provided to students, correct, at least in
el ectronic fornf

A | believe so.

Q Al right. This is sinply a copy of that
chapter from Nussbaum s book, correct?

A Yes.

Q Yeah. |s there any way that sinply
providing a copy of a chapter from Professor
Nussbaum s work coul d be anything other than
nont r ansformati ve?

MR. HARBIN. Object to the extent it calls
for a legal conclusion, but you can answer.

THE WTNESS: While | concluded that there
was not a significant change in the way that
Nussbaum i nt ended her chapter to be used, | also
do not conclude that there was absolutely no
change in the way that the -- the work was being
used.

Nussbaum s project as a whole in -- in

"Fragility of Goodness" is a w de-ranging
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re-eval uation of ancient Geek ethics. |n our
course we were not thinking about the context of
ancient Greek ethics. W were not thinking
about the context of -- of Plato's work.

W were only thinking about very
specific -- specific work that Nussbaumtal ks
about in a different context than Nussbaum
was -- was envisioning. W were thinking about
the tradition of reflection on love in -- in
west ern t hought, which was not Nussbaum s
purpose in witing that chapter.

So while |l -- 1 didn't think that the --
t he change was significant, | also did not think
that there was no change what soever, so
nei t her checked transformative nor
nont ransf ormati ve.

Q (By M. Krugman) Do you know what

Nussbaum s intention was with respect to the use of

t hat work?

A. | nean, | -- 1 can -- | -- | have views

about that. | don't -- | don't know for certain.

abl e,

Q You don't know. So you really were not

at | east under your definition of whether a

particular work was transformative or

nontransformative, you -- you really don't --
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It's all speculation on your part as to

what Nussbaum s intention was?

MR. HARBIN. Object to the formof the
guesti on.

You can answer.

THE WTNESS: | mean, as an academ c who
publ i shes with university presses, who publishes
in the sane field as Nussbaum | felt confident
that | could reasonably understand Nussbaum s
intention in this chapter.

(Plaintiff's Exhibit 7 was marked for
identification.)

THE W TNESS: Thank you.

Q (By M. Krugman) GCkay. |Is Exhibit 7 a
copy of your CV?

A Yes.

Q And | -- | show-- | showit to you only
because of what you just nentioned, that you' ve --
you've -- You have published a great deal; is that
correct?

A | mean, | have published a nunber of

academ c works. That's correct.
Q Yeah. Two books that are referenced on
the first page, "The Problem Wth G ace:

Reconfiguring Political Theol ogy."
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And what's -- What's the subject of that
wor k?

A | -- That work deals with the phil osophy
of religion and specifically how issues raised in the
phi | osophy of religion can address contenporary
religious and political concerns.

Q And -- And then there's another book
"Law and Transcendence on the Unfinished Project of
Gllian Rose.” And that's a work that was published

two years ago.

A That's correct.

Q And what was the subject matter of that
book?

A | was exam ning the work of Gllian Rose,

a British phil osopher and social theorist, against

t he background of nore recent work in contenporary

phi | osophy.
Q Okay. Were the -- Are these books
consi dered nonfiction?
A | hope so. Yes.
Q Yes. That although nonfiction these books

contain your original analysis on the subject matter
of the books; is that correct?
A. That's correct.

Q And they're -- The books are not sinply a
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recitation of facts; is that correct?

A That's correct.

Q And woul d you consider the -- the -- your
expression and analysis in these books to be
creative?

A | -- 1 -- Can you say nore about what you
mean by creative.

Q Wll, | nean, it's -- It's not sinply a
recitation of facts. You' ve -- You've undertaken

sone anal ysis; and hopefully, in a way that others in
t he past have not thought about?

A That's correct.

Q In -- In fact, it's your hope that --
that schol ars readi ng these books woul d consi der them
to be highly creative?

A Creative is a difficult termin academ a.
Right. In one sense one wants to be faithful to the
wor ks one is analyzing, but also to offer novel
interpretations, so I'mnot sure -- | amnot sure
whet her | woul d enbrace the word "creative," but |
think the spirit of your question.

Q Certainly novel, was your -- was your --

t hat was your goal ?
A To -- | mean, again, novel is a-- is a

conplicated word. Right. In the sense that if one
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Is witing a book about Gllian Rose, who's a, you
know, a significant figure fromtwentieth century
British phil osophy, one, you know, wants to be
faithful to interpreting what she -- she was saying
and the significance of her work.

You know, if that interpretation is
novel -- | nean, if that interpretation was not
of fered before, that would be prai sewort hy.

Q And you've also -- Turning to the second

page, you've -- you've authored nmany articles and

chapters as well --

A That's correct.
Q -- that are referenced on Page 2 of
Exhi bit 7.

And would it be fair to say that these
articles and chapters also were works of nonfiction

as di stinguished fromfiction?

A. Yes. That's correct.

Q And -- And | -- | take it, it was your at
| east hope that's these -- these works contain your
original analysis on the -- on the subject matters of

each of the works?
A Yes.
Q Now okay. There -- There are certainly a

nunber of benefits to having -- as a -- you know, as
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a -- as a schol ar having your works published and
then made available to the others in the field of
your experti se.

A There -- There are benefits to having
your work di ssem nat ed.

Q Yeah. One is that it benefits your
reputation, is that correct, hopefully?

A That's correct. Yeah.

Q It's beneficial for career advancenent; is
that correct?

A. The di ssem nation of one's works is
beneficial to career advancenent.

Q It's hopefully pronotive of gaining tenure
at a university?

A That's often the case.

Q Yeah. Did you obtain tenure at Ceorgia
St ate?

A Il -- I'monly inny third year. At

Ceorgia State | would not go for tenure for
anot her --
Q All right. Gkay. And your -- when --
When does your enploynment with Georgia State end?
A W're in negotiations for -- between the
two institutions as to when the date of enpl oynent

will end at one and start at the other.
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Q kay. GCkay. So the Georgia State and
Syracuse University are in negotiations as to when
your enploynent with Georgia State will end and --

A The three parties are in discussions, ne
bei ng one of the parties.

Q Wth you being one of the three parties?

A Yes.

Q What is your expectation as to when
your --

A I nmean --

Q -- enploynent will end?

A -- the negotiations are at sonmewhat of an
| npasse at the nonment; but | nean, Syracuse wants ne
to start, wants ne to be teaching in the fall. There
are just issues like health insurance and so on; and
we have to figure out when they -- when one stops and
when the other starts.

Q kay. So -- So Syracuse wants you there
to teach in the fall --

A As soon as possi bl e.

Q -- 2011 senester?

A They want ne to -- They want ne in

Syracuse as soon as possible. Ceorgia State would
prefer for me to be at Georgia State as |ong as

possi bl e.
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Q kay. So there's currently an inpasse
bet ween -- anong the three on -- on --

A e --

Q -- the issue?

A W have not as yet reached a resol ution.

Q When do -- Wen do you anticipate a
resol uti on?

A Next week.

Q Okay. So even though there's an inpasse,
you expect that to be resol ved next week?

A | nmean, | -- | expect that the date of the
end of enploynent wll be determ ned quite soon.

Wel |, probably next week.
Q What is your expectation as to what the

end of your enploynent at Georgia State will be, if

you have an expectation?

A | nmean, Georgia -- | -- | do not
currently have an expectation, that it is unclear to
nme. These, you know, |egal and financial issues are
opaque to ne.

Q So it's certainly possible that you'll --
that -- You're currently enployed by Georgia State?

A I"'mcurrently on | eave from Georgia State.

|"'mnot currently teaching at Georgia State, and |'m

not currently in residence or have any adm nistrative
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obligations at Georgia State.
I"'mcurrently on | eave teaching at Enory

Uni versity.

Q Okay. Who provides your health
I nsurance - -

A Ceorgia --

Q -- currently?

A -- State currently does. | nean, ny -- ny
contract with Georgia State is -- Wll, | don't know

how much detail we need about this, but ny --

CGeorgia State enpl oys people -- does not
enpl oy people over the sumer, so ny contract with
Georgia State is ending at the end of -- | believe
it's a nine-nonth or a ten-nonth contract.

So ny Georgia contract is ending and wi ||

not be renewed; but the sunmmer is a sort of
anbi guous, adm ni stratively anbi guous peri od.

Q Yeah. \Wen does the contract end?

A | -- ny -- | believe it's either early
May or m d-May, but |'m not absolutely sure.

Q Do you have a copy of the contract?

A Not with ne.

Q | take it you could provide counsel with a

copy?

A | believe counsel could obtain a copy.
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Yes. W could provide.

Q What's your -- \Were do you reside?
What's your -- what -- \What's your residence
addr ess?

A 215-A Mtchell Street, Apartnent 9,
Atlanta, CGeorgia 303083.

Q And that's in downtown Atl anta?

A That's correct.

Q Located close to the university or
relatively close to the university; is that --

A Yes.

Q -- correct?

A That's correct.

Q | s that an apartnent?

A Yes. That's correct.

Q And do you have a | ease for that
apart nment ?

A Yes.

Q When does that | ease --

A May 1st.

Q It expires May 1st?

A That's correct.

Q Wiy are you |l eaving Georgia State for
Syracuse?

A. A combination of -- | nmean, the -- the
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opportunity -- Syracuse has a very strong religion
departnent, and I'm | ooking forward to joining that

depart nent.

Q If you go back to Exhibit 2 --

A Plaintiff's or Defendant's?

Q Yeah. Defendant's Exhibit 2. 1'msorry.
A Okay. So going back. Well --

Q It's the fair -- fair use checklist --

A Uh- huh.

Q -- again; and for Factor 1, there were

three in favor and -- in favor of fair use and none

against; is that correct?

A That's correct.

Q kay. On Factor No. 2, you checked
publ i shed work?

A That's correct.

Q And factual or nonfiction work, you -- you

checked both those two boxes?

A That's correct.

Q And could there -- Could you envision any
I nstance where you were using a published work of --
of nonfiction where you woul d not check both of those
two boxes in connection with a fair use determ nation
utilizing the fair use checklist?

A. If | understood the word -- work to be
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publ i shed, | would check published. If | understood
the work to be factual or nonfiction, | would check
factual --

Q Ckay.

A -- or nonfiction.

Q So for a published nonfiction work, you

woul d al ways check those two boxes, correct?

A That's correct.
Q Al right. And -- And | take it you
woul d al so not -- you would not check unpubli shed

work, which is on the right, because it was

publ i shed, correct?

A If a work was --

Q Yeah.

A -- published, | would check published.

Q Wul d you check -- What do you under st and
the highly creative work factor to nmean on the
right -- right-hand colum of Factor 27

A | nmean, | -- | take the exanples art,

musi c, novels, filnms, plays, poetry, fiction to be

illustrative, but not exhaustive of what that would

mean; and | nean, | find themfairly straightforward.
Q Okay. |Is it your understandi ng under
the -- under this checklist that a work of nonfiction

coul d never satisfy the highly creative work
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criterion?

A No. | could imagine in a case where |
woul d check both nonfiction and highly creative.

Q Did you do that with any of the fair use
checklists you -- that you either physically
conpl eted or considered in connection with any works
that you nmade avail able to students?

A Not that | recall

Q kay. |Is there any reason that you

concl uded the Nussbaum work not to be highly

creative?

A G ven the exanpl es provided of highly
creative works, | did not see -- | did not understand
Nussbaum's work to be -- to have a famly resenbl ance
or to be generally simlar to -- to those.

Q And the exanples are |isted
parenthetically --

A Yes.

Q -- art, nusic, novels, filns, plays,

poetry, fiction?

A That's correct. | did not consider it to
be creative nonfiction. | did not consider it to be
hi ghly creative nonfiction either.

Q Per haps creative, but not highly creative?

A As | nentioned when we were speaki ng about
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the term"creative" earlier, creative is a very
difficult termand -- in academ c and especially
phi | osophical witings, and it's one that would only
be used in sort of special cases in referring to a

phi | osophi cal work, for exanple.

Q You al so checked inportant to educationa
obj ectives. You see that under -- under Factor 27?

A Yes. | see that.

Q And why did you check that box?

A When | was considering specific to this

course and the design of this course and ny stated
description of this course how !l -- what | wanted the
students to understand at the end of the day, at the
end of -- at the end of the semester, | understood
Nussbaum's work to be inportant to achieving that.

Q kay. You had -- you -- W noted earlier
that you had -- that when you conpleted this in
Noverber of 2009, you checked use is necessary to
achi eve your intended educational purpose under

Factor 17

A Novenber of 20107
Q l"msorry. 2010. Yes.
A Use i s necessary to achieve your intended

educati onal purpose. That's correct.
Q Yeah. Can you -- Can you think of an
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I nstance in which you would not check inportant to
educati onal objectives under fair -- under Factor 2
i f you had checked use is necessary to achi eve your
I nt ended educational purpose under chapter -- under
Factor 17?

A As | stated when we were discussing the
I nportant -- what inportant to educational objectives
nmeans, | interpret this as being specific to the
course description and the constellation of issues
laid out in the course, whereas when we were speaking
about use is necessary to achieve your intended
educati onal purpose, | believe | said or | intended
to say sonething nore |ike, you know, the broad goals
that m ght be achieved in -- in this course.

So, for exanple, if -- you know, this --
This course specifically, you know, is about |ove;
but it's also a part of a -- a honors freshnman
sem nar which is intended to provide the students
with a orientation to what it neans to take a
uni versity cl ass.

So if there are -- were sort of background
readi ngs about, say, you know, students, what it
nmeans to be in your first year at a university,
right, | mght consider that, you know, part of the

educati onal purpose of the course, because the course
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IS this broader scope educational purpose, but not
the narrow scope of the objectives, which sonetines
in nmy syllabi, | state explicitly. This tine,
they're nore inplicit in the description of the
cour se.
Q Wth -- with -- that was a long -- |ong
answer that I'mnot quite sure --
A Broad scope versus narrow scope. Right.
Q -- responded to the question.

But can you -- Sitting here today, can
you think of any instance where you -- for any fair
use checklist that you either physically or nentally
conpl et ed where you checked use i s necessary to
achi eve your intended educational purpose, but did
not check inportant to educational --

A | don't --

Q -- objectives?

A -- recall one way or the other.

Q Under Factor 3 you checked small portion
of work used.

Well, first of all, before we go on, under

Factor 2 it was three -- three ways in favor of fair
use and zero against; is that correct?
A. That's what | checked. That's correct.

Q Under Factor 3 you checked small portion
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of work used. How did you nake that determ nation?

A | -- | considered that one chapter of
a -- of Nussbaumis quite weighty book woul d be a
smal |l portion. | didn't -- Yeah.

Q Yeah. What if you had used two chapters,

woul d that have qualified as a small portion?
A I --

for specul ation.

You can answer.

THE WTNESS: Yeah. |[|'mnot sure.
Q (By M. Krugman) Did -- do you know
what -- |s there any threshold above which the use

of a particular work is no |longer a snmall portion at
| east as you understand the fair use checklist and
the policy on copyright at Georgia State?

A I -- | was aware of the previous
guidelines; and | nean, | was generally aware. |
didn't renmenber the specifics -- specifics of the
previ ous guidelines, but I nean, | -- | nean, | --
woul dn't imagine if | was putting a third of a work
on reserve, that would not be a small portion.

Q What were the previous guidelines?

A | believe it was sonething |ike one

chapter or a percentage.

MR. HARBIN: (Object to the extent it calls
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Q Al'l right. Do you know what the
percentage or do you recall what the percentage was?

A | don't recall precisely. It was greater
than 10 percent.

Q Okay. Was it your understandi ng that the
previ ous guidelines did not apply under the new
policy and fair use checklist?

A My understandi ng was that the fair use
checkl i st was what shoul d be used in determ ning
whet her materials should be put on Ereserve or not.

Q And that if you conpleted it and it -- the
factors weighed in favor of fair use, then you were
all onwed to use --

A Yes.

Q -- the work?

A That was ny under st andi ng.

Q You al so checked anpbunt taken as narrowy
tailored to educational purpose such as criticism
comment, research, or subject being taught. Wat do
you understand that subfactor to nean?

A There was a |ot of material in Nussbaum s
book which was not related to the topic of the
course. | only chose the material which was rel ated
to the topic of the course.

Q And under Factor 3, there were two for --




© 00 N o o b~ wWw N P

N NN N NN P P P P P PR PR R E
g N W N P O © 0 ~N O O A W N P O

Vi ncent Ll oyd, PH. D. April 20, 2011

67
two weighing in favor of fair use and zero against;

is that correct?

A That's what | checked. That's correct.
Q Okay. Under Factor 4, effect on market
for original, in response to M. Harbin's questions,

you' ve indicated that you had checked that use
stimul ates market for original work.
Do you see that?

A Yes.

Q What was the narket for the original work
t hat you consi dered?

A | imagi ne that students in ny course m ght
be introduced to Nussbaum s work in the course, and
it was possible that they could purchase -- that they
m ght purchase Nussbaum s book either during the
course or at a later point.

Q Do you know of any student who purchased
Nussbaum s wor k?

A | am not aware of -- of any student who
pur chased Nussbaum s worKk.

Q | think you had testified earlier that you
bel i eve that sone students may have purchased works
t hat --

A | -- | said generally in ny teaching

career; and specifically, you know, this senester,
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|"ve had a student who has purchased a book based
on -- after having read an excerpt in -- in course.

Q Yeah. Do you know of any student that
pur chased any of the works that were posted on
Ereserve for the Religion 1000 class that you taught
during the fall senester of 20097

A No student spoke with nme about their book
pur chases.

Q Yeah. Does the market that you consi dered
include a market for licensing or perm ssions for
wor ks?

A That was not a primary factor in ny -- in
nmy t hi nki ng.

Q Did you -- Did you undertake any

I nvestigation to determ ne whether |icensing or

perm ssions were avail able for the Nussbaum work t hat
you requested the library to make available to
students on the electronic reserve systenf

A | did not investigate |icensing
possibilities.

Q So when you didn't check the licensing or
perm ssion reasonably avail abl e box, that was because
you had undertook no investigation to determ ne
whet her that factor mght apply; is that correct?

A. | -- 1 did not. | nmean, as an academ c
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at Georgia State, |I'mgenerally aware of what's
happening in the academ ¢ comunity; and | was not
aware of easy -- O | was not aware of reasonably
avai |l abl e licensing or perm ssion opportunities
for -- for this work.

Q Did you -- But you didn't -- You didn't
ask anyone whether licensing or permssions for this
wor k wer e reasonably avail abl e?

A | -- | did not go beyond ny under st andi ng
as a -- a acadenm c working in the academ ¢ comunity
in investigating that. No, no.

Q Did you ask anyone at the library?

A | did not go beyond ny general
under st andi ng as a nenber of the academ c conmunity.

Q When -- how did -- During 2009 you
| earned that CGeorgia State had adopted a new policy
on copyright that included the checklist that's been
marked as Exhibit 2; is that correct?

A | don't recall when | |earned that.

Q You -- You do recall at sone tine
| earning of a new policy --

A Yes.

Q -- that included the fair use checklist --

A Yeah.

Q -- which had not been a part of the policy
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in the past?

A That's correct.

Q How di d you | earn about that new policy?

A | believe there was a -- | nean, it's
likely that there was an e-mail. | don't recal
exactly.

Q Were you provided a copy of the new
policy?

A It's likely that there was a link to the
new policy in the e-nmail, but | don't recall exactly.

Q And do you recall who told you? | nean,
who -- who sent the e-mail that you recall?

A | don't recall. Yeah.

Q Did you undergo any training with respect

to the new policy?

A | don't recall any sort of in-service
training.

Q Okay. Do you recall neeting with anyone
within the | egal affairs departnent at CGeorgia State

in reference to the new policy --

A | --
Q -- at or about the tine it was adopted?
A | don't recall that.

Q Did you read a copy of the policy when it

was - -
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A | nmean, | recall --

Q -- enacted?

A. -- followng the links in the -- | nean,
tony -- To the best of ny recollection, | -- |
remenber seeing an e-mail, following the |inks, and
taking a look at -- at what was posted on the website

regardi ng the new policy.

THE COURT REPORTER: Ei ght.

MR. HARBI N.  Yeah.

(Plaintiff's Exhibit 8 was marked for
identification.)

THE W TNESS: Yeah. Thank you.

MR. KRUGVAN:  You're wel cone. Just hand
you t here.
Q (By M. Krugman) Can you identify Exhibit

8 as the policy on the use of copyrighted works in

education and research that -- that the university
adopted at |east or was adopted, at |east, sonetine

prior to your fall 2009 course?

A Yes. This is it.

Q And did you review the policy at or about
the tinme it was adopted?

A Yes.

Q If you turn to page -- up at the top, Page

13 of 109.
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A (Wtness conplies with request of
counsel .)

Q And there's a page on perm ssions.

A Uh- huh.

Q And do you recall reviewi ng that page in
connection or -- or follow ng the adoption of the new
policy?

A Now | -- | recall generally |ooking at
this docunent. | don't recall nore than that.

Q Yeah. If you turn over two pages to Page
15 of 19 --

A (Wtness conplies with request of
counsel .)

Q -- and the reference to collective

| i censi ng agenci es, and you see for works in print a
copyright clearance center, that the CCC should be
your starting point. |If you' re |ooking to get
perm ssion for a text-based work, the CCC can grant
perm ssion for thousands of work -- works, many
i nstantly on-1ine.
Do you see that?

A | see that on this docunent.

Q Yeah. Did you undertake to contact the
copyright clearance center to deternine whether a

license -- a |icense or permssion was avail able for
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t he Nussbaum wor k?

A | did not.

Q And did you do that for any of the works
t hat you requested?

A No. | did not.

Q And why not ?

A | was follow ng general academ c practice

whi ch | had seen as an undergraduate at Princeton and
as a graduate student at Chicago and Berkley and as a
instructor in the Indiana University system and the
University of California systemwhere that was not
part of the standard procedure.
Q Ckay. So you didn't do it because it
wasn't done at other universities?
A I was follow ng the standard acadeni c
procedure as | understood it.
MR. HARBIN. Can we go off the record for
a second.
THE W TNESS: Sure.
MR. HARBIN. If you've got nmuch | onger,
could we take a short break. On.
THE VI DEOGRAPHER: | 'msorry. 10:30 a.m
Of the record.
(Di scussion ensued off the record.)
THE VI DEOCGRAPHER: 10:30 a.m Back on the
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record.
Q (By M. Krugman) Professor Lloyd, you did
not check nunerous copi es nade or distributed under

Factor 4, effect on nmarket for original.

A. Yes. That's --

Q Now - -

A -- correct.

Q Now -- Now these copies, there were

certainly nunerous copies nade avail abl e at | east
el ectronically to all of the students in your -- in

your class on the Ereserve system is that correct?

A | would not characterize 15 as nunerous
but --

Q What -- \What woul d you characterize as
numer ous?

A | don't have a fixed nunber in mnd, but I

woul d not characterize a small sem nar as numnerous
copi es.

Q Ckay. So that whether that -- At | east
as you understand the policy, whether that box woul d
be checked woul d depend upon the size of the class?

A That woul d depend on the size of -- the
nunber of individuals who had access to the
docunents. That would be ny understandi ng.

Q Ckay. So at sone point, it would be --
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It would becone nunerous, but you just -- You have

no understanding as to what that nunber is?

A I mean, | have an understandi ng as to what
numerous is. | don't have a specific nunber in mnd.

Q And what woul d be nunerous?

A Again, | don't have a specific nunber in
mnd. | would becone concerned if there were a
t housand people. | would not be concerned if there
were five people. Beyond that | -- | nean, | don't

have a specific nunber in mnd.

Q Do you know what a course pack is?
A Yes. | do.

Q And what is a course pack?

A It is a conpilation of articles or

readi ngs put together for a specific class.

Q And those are actually physical copies of
t he readi ngs?

A Physi cal copies. That's correct.

Q Yeah. And at least with respect to the
Rel i gi on 1000 cl ass, there were numerous readings
that were provided to students, but not --

A I -- 1 would not characterize the nunber
of readi ngs as nunmerous. Again, the nunber of
readings is perhaps 15 or so --

Q Ckay.




© 00 N o o b~ wWw N P

N NN N NN P P P P P PR PR R E
g N W N P O © 0 ~N O O A W N P O

Vi ncent Ll oyd, PH. D. April 20, 2011

76

A. -- which as we stated earlier, | don't

consi der numer ous.

Q Okay. | think we were tal king nunerous in
terns of the nunber of students in -- in the class,
but I was -- Here | was tal king about the nunber of
wor ks - -

A Ri ght.

Q -- that were nmde?

A And | was saying 15, in general, | don't
consi der nunerous.

Q Okay. There were a nunber -- nunber of
wor ks nmade avail abl e el ectronically?

A That's correct.

Q And t hese works coul d have been provided

to the students as a course pack; is that correct?

A That -- | believe so.

Q Yeah. And the difference woul d have been
one would be in electronic formand the other in
paper form --

That's --
-- is that correct?

-- one of the differences. Yeah.

O > O »

Is it your understanding the students
woul d purchase the course pack --

A. | nean --
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Q -- fromthe bookstore?
A O read it in the library or however they
were going to do it. | have not used a course pack

at Georgia State.

Q Okay. Al right. You understand -- have
any understanding with respect to the use of course
packs whet her the -- whether the publisher of the
book or the -- or other owner of the copyright
receives any -- any fees with connection with the use
of the course pack material s?

A | have not used course packs at Georgia
State. | -- | don't knowthe -- the policies for
cour se packs.

Q So you have no understandi ng one way or
anot her whether any fees or perm ssions are paid for
use of the works that are conpiled as a part of the
course pack naterial?

A | wouldn't want to specul ate.

Q So the answer is no?

MR. HARBIN. Yeah. Just say. |If you
don't know, say you don't know.
THE W TNESS: No.

Q (By M. Krugman) VWich is fine. Wichis

fine. 1'mnot asking you to -- to specul ate.

Now di d you teach this course only once?




© 00 N o o b~ wWw N P

N NN N NN P P P P P PR PR R E
g N W N P O © 0 ~N O O A W N P O

Vi ncent Ll oyd, PH. D. April 20, 2011

78
A Yes.
Q Ckay. And earlier you testified that
you -- you checked the -- the |l ast two boxes on
Factor 4 so -- and, also, the check for required

classroomreading. So in this instance there were

three in favor of fair use, and one's against?

A That's what | checked.

Q Yeah. Now by the tinme you -- you got to
the fourth factor, you had al ready concl uded three
factors weighed factor -- in favor of fair use, is
that correct -- Factors 1, 2, and 3?

A That's correct.

Q So the -- \Watever concl usions you reach
under the fourth -- fourth factor would not i npact

your overall conclusions in any event as to whether

the work coul d be used?

A | nmean, it -- 1'd have to review the
gui delines here to see how they wanted us to -- to
deci de that.

Q Yeah. Well, to help you, see under the

instruction where the factors favoring fair use
out nunber those against it, reliance on fair use is
justified.

A. Ckay.

Q So if you --
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A Uh- huh.

Q So if Factors 1, 2, and 3 weigh in favor
of fair use, what you conclude with respect to the
fourth -- fourth factor is irrelevant to your overall
conclusion, at |east as you understand the fair use
checklist to operate?

A That does appear to be what -- Yeah.

Yes.

Q Have you ever conpleted either physically
or mentally a fair use checklist where you concl uded
that use of the particular use -- use of the
particular work was not fair use?

A No. | haven't.

Q Did you consult with anyone about the fair

use checklist that you conpl eted?

A No.

Q And just -- | know you -- | believe you
answered this, but just so | -- Just to nake it
clear, you -- you undertook no training in the new

copyright policy wth anyone at Georgia State after
It was adopted?

A | don't recall that. Yeah.

Q Does -- Has anyone attenpted to serve you
with a subpoena to appear at trial in this case

beginning in May -- beginning on May 16th of 20117
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A Not that |'m aware of.
MR. KRUGVAN: That's all | have.
REDI RECT EXAM NATI ON
BY MR HARBI N:
Q Well, Professor, | just have one
| ogi stical detail question about the library and the
Er eserve system

You were asked sone questions about if the
library had determned -- |If the library staff had
determned in their view a proposed excerpt did not
fall within fair use, would you request that they
take it off. Nowis it --

In your understanding, if the library
staff determ ned that one of your proposed excerpts
for a class did not constitute fair use, what woul d
happen?

Specifically would it ever be uploaded to

t he Ereserve systenf

A They woul d not post it.
MR. HARBIN: Ckay. That's all | have.
Thank you.
111
111
111

111

80




© 00 N o o b~ wWw N P

N NN N NN P P P P P PR PR R E
g N W N P O © 0 ~N O O A W N P O

Vi ncent

Ll oyd, PH.D. April 20, 2011

THE VI DEOCGRAPHER: Thi s concl udes the
vi deot ape deposition of Professor Vincent Ll oyd,
April 20th, 2011, 10:38 a.m W're off the
record.

(Wher eupon, the deposition was concl uded
at 10:38 a.m)

(Pursuant to Rule 30(e) of the Federal
Rules of Civil Procedure and/or O C G A
9-11-30(e), neither a party nor the deponent
havi ng requested right of review of the
deposition, the reading and signing of the

deposition is waived.)
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CERTI FI CATE

STATE OF CGEORG A
COUNTY OF FULTON:

| hereby certify that the foregoing
transcri pt was taken down, as stated in the
caption, and the questions and answers thereto
were reduced to typewiting under ny direction;
that the foregoing pages 1 through 81 represent
a true, conplete, and correct transcript of the
evi dence given upon said hearing, and | further
certify that I amnot of kin or counsel to the
parties in the case; amnot in the regular
enpl oy of counsel for any of said parties; nor
aml in anyw se interested in the result of said
case.

This, the 25th day of April, 2011.

S. JULI E FRI EDVAN, CCR-B-1476
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COURT REPORTER DI SCLOSURE

Pursuant to Article 10.B of the Rules and
Regul ati ons of the Board of Court Reporting of the
Judi ci al Council of Georgia which states: "Each court
reporter shall tender a disclosure format the tine
of the taking of the deposition stating the
arrangenents nade for the reporting services of the
certified court reporter, by the certified court
reporter, the court reporter's enployer or the
referral source for the deposition, with any party to
the litigation, counsel to the parties, or other
entity. Such formshall be attached to the

deposition transcript,” | nake the foll ow ng
di scl osure:
| ama Ceorgia Certified Court Reporter. | am

here as a representative of Esquire Deposition

Sol utions. Esquire Deposition Solutions was contact ed
to provide court reporting services for the
deposition. Esquire Deposition Solutions will not be
taking this deposition under any contract that is
prohibited by OC G A 9-11-28(c).

Esquire Deposition Solutions has no
contract/agreenent to provide reporting services with
any party to the case, any counsel in the case, or
any reporter or reporting agency fromwhoma referral
m ght have been nade to cover this deposition.
Esquire Deposition Solutions wll charge its usual
and customary rates to all parties in the case, and a
financial discount will not be given to any party to
this litigation.

S. Julie Friedman, CCR-1476
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