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l. THE CAUSE OF ACTION FOR COPYRIGHT INFRINGEMENT

1.  Our nation’s copyright law seeks to “promote[] the public access to
new ideas and conceptsSuntrust Bank v. Houghton Mifflin C@68 F.3d 1257,
1262 (11th Cir. 2001). It does so by “supplying the economic incentive to create
and disseminate ideadfarper & Row Pub., Inc. v. Nation Enterd.71 U.S. 539,
558 (1985), including in the form of scholarly works.

2.  Copyright law “rewards the individbiauthor in order to benefit the
public,” id. at 546 (citation omitted), becau$e]ithout this limited monopoly,
authors would have little economic incemtito create and publish their work,”
which would undermine the goal of copyrigl8untrust Bank268 F.3d at 1262.
The rights conferred by copyright are “dgsed to assure contributors to the store
of knowledge a fair return for their laborsHarper & Row 471 U.S. at 546.

3. Even where thauthormay not require a financial incentive to create,
copyright law protects theublisher’sincentive to “contribut[e] to the store of
knowledge,”id., by disseminating the work. As the Sixth Circuit noted in
Princeton University Press Wichigan Doc. Servs., Inc99 F.3d 1381, 1391 (6th
Cir. 1996), a case involving the photocopyingpoftions of scholarly books, “It is

the publishers who hold the copyrights and the publishers obviously need



economic incentives to publish scholarlynks, even if the scholars do not need
direct economic incentives to write such works.”

4. Among the exclusive statutory rights conferred on a copyright owner
are the rights to reproduce the copyrightexk, to distribute copies of the work,
and to display the copyrighted work puab). 17 U.S.C. 1Y 106(1), (3), (5).

5. Under the Copyright Act, to disptaa work “publicly” means (i) to
display it “at a place open to the publicatrany place wher& substantial number
of persons outside of a norhwrcle of a family and itsocial acquaintances is
gathered” or (ii) to “transmit [a] . .display of the work . . . by means of any
device or process, whether the memberthefpublic capable of receiving the . . .
display receive it in the same place or ipa®te places and at the same time or at
different times.” 17 U.S.C. § 101.

6. The Copyright Act defines “copiesis “material objects, other than
phonorecords, in which a work is fokdy any method nownown or later
developed, and from which the work dag perceived, reproduced, or otherwise
communicated, either directly or withetlaid of a machine atevice.” 17 U.S.C.

§ 101.
7.  Copyright law is “media neutralGreenberg v. Nat'l Geographic

Soc’y,533 F.3d 1244, 1257 (11th Cir. 2008).



8.  To establish copyright infringemenhe plaintiff must demonstrate
that (i) it owns a valid copyright in tredlegedly infringed work(s) and (ii) the
defendant copied protecteckrients of the work(s)Letterese and Assoc., Inc. v.
World Institute of Scientology Enters., In833 F.3d 1287, 1300 (11th Cir. 2008).

A. Plaintiffs Own Valid Copyrights

9. Each of the works listed on the Jokfiling of Alleged Infringements
(originally filed as Docket No. 266) (thedint Filing”) is an original work of
authorship, the exclusive copyright rightswhich are owned by, or exclusively
licensed to, one of the Plaintiffs.

10. Each work listed on the Joint Filing sswhich Plaintiffs will present
evidence of infringement at trial is regasdd with the U.S. Copyright Office or is
protected under U.S. copyright law as a wiinét published in a country that is a
signatory to the Berne Convention.

11. Under UK law, an exclusive liceas has the same copyright rights as
an assignee, including the right to sueifdringement. Copyright, Designs and
Patents Act 1988 (as amended), { 101(1)PIKIGER ANDSKONE JAMES ON
COPYRIGHT [ 22-20 (15th ed. Sweet & Magilly London 2005). An exclusive
licensee includes an exclusiveporter or distributor.Biotrading & Financial Oy

v. Biohit Ltd[1998] F.S.R. 109. Accordingly, &htiff Oxford University Press,



Inc. has the right to sue for infringemeritworks published in the UK for which it
is the exclusive U.S. distributor.

B. Defendants Have Copied, Displayed, and Distributed Protected
Elements of Plaintiffs’ Works

12. The unauthorized copying, displand distribution of copyrighted
works set forth in the Joint Filing is representative of current,ongoing practice
at Georgia State University (GSU). N&y.2010 Hearing Tr., Docket No. 261, at
13-14.

13. Defendants have stipulated thatlioary usage of the ERes system
results in a variety of acts by GSU emyztes on the GSU cquter system that,
unless excused as fair use, constitute @fot®pying, display, and distributiorbee
Stipulated Facts  53-57.

14. In order to send students copies of files through the ERes system,
unauthorized digital copies are firseated and stored in the memory of a
computer server owned by GSU andmgped by GSU information technology
staff and then distributed to each studarthe class who accesses the reading.
Students who access the readings haeatility to view, download, and print

copies. Stipulated Facts |1 53-56.



15. Defendants have stipulated that “[m]ultiple copies of copyrighted
works are made every time a GSU studmtesses course reading via ERes: one
copy when a student views the work, anottapy if the student saves the material,
and yet another copy if the student prithiis material.” Stipulated Facts § 57.

16. The display of Plaintiffs’ copyrighted works to students by means of
the ERes and uLearn systems is a publiclaysas that term idefined by section
101 of the Copyright Actsge suprd 4) even if access to readings posted on those
systems is limited to students enrolledhie course for which the material is
posted.

17. Plaintiffs have establishedpsima facie case of copyright
infringement.

I DEFENDANTS ARE LIABLE FO R COPYRIGHT INFRINGEMENTS

COMMITTED BY GSU EMPLOY EES UNDER RESPONDEAT
SUPERIOR

18. Defendants are strictly liable under the doctrine of respondeat superior
for any acts of direct copyright infriegnent committed by GSU employees within
the scope of their employment — redass of whether Defendants personally
participated in, contributed to, benefited from the infringemengeeSept. 30,

2010 Order, Docket No. 235, at 18 (“Respondeguerior is a theory enabling the

imposition of . . . liability, wherebgn employer can be held liabdte tortious



actions taken by an employee that are within the scope of employmseé’'3jso
Restatement (Third) of Agency 8§ 2.04 999 (“An employer is subject to liability
for torts committed by employees whdeting within the scope of their
employment.”);Gen. Bldg. Contractors Ass’'n v. P458 U.S. 375, 392 (1982)
(stating that doctrine of respondeat sup€igmables the imposition of liability . . .
on the master for the wrongful acts of his servant”).

A. Defendants Are Liable for Infringements Committed by GSU
Employees

19. ltis “quite clear . . . that thnormal agency rule of respondeat

superior applies to copyright infringement by a servant within the scope of his
employment.” Shapiro, Bernstein & Cov. H.L. Green C9.316 F.2d 304, 307 (2d
Cir. 1963); 3 MNIMMER & D. NIMMER, NIMMER ON COPYRIGHT8 12.04[A][1] at
72 (2009) (hereinafter “Nimmer”) (“To the &ent that the infringer is the agent of
another, the master can be heldpable for the infringement.”).

20. Just as copyright law provides ttzat employer is deemed the author
of works created by employees withire scope of their employment under the
“work made for hire” doctrineseel7 U.S.C. § 101 (definition of “work made for
hire”), so too are employers legally pesisible for acts of infringement committed
by employees within the scope of their employmegeNimmer,supra at 72-73

(“[Just as the [work for hire] doctringrovides that the person who puts pen to



paper, quill to canvas, or finger to keyboard is not the ‘author’ of the work to the
extent the employment relationship exisis the person who copies a work is by
like measure not the sole auttadrthe infringement][.]”).

21. Courts routinely hold employerssonsible for direct copyright
infringement by their employees without oecse to secondary (i.e., vicarious or
contributory) infringement doctrinesSee, e.gHarper & Row 471 U.S. 539
(holding defendant Nation enterprisedlafor direct infringement by employee
editor); Letterese533 F.3d 1287 (holding defendant Scientology organizations
directly liable for copying of plaintiff's book by their employeeBjinceton Univ.
Press 99 F.3d 1381 (holding defendamipyshop directly liable for copying by
employees)Sygma Photo News, Inc.Wigh Soc’y Magazine, Inc596 F. Supp.

28, 33 (S.D.N.Y. 1984) (holding defendamployer liable for copyright
infringement where record establishedttits employees, “within the scope of
their employment and under the supenisof [the defendant], undertook the
activities leading to the infringement of the copyright”).

22. Accordingly, under the doctrine of respondeat superior, Defendants
are legally responsible for the challedgsmnduct of GSU employees within the
scope of their employment — specificaliy scanning, copying, displaying and

distributing Plaintiffs’ copyrighted materiala ERes and uLearn — to the extent



the Court finds that conduct constitsitirect copyright infringement.

23. The Court, in its summary judgmedigcision, noted that “[a]bsent any
egregious disregard for the 2009 Cop#tigolicy, any employee who partook in
any alleged infringement waacting within the scope of his/her employment and
therefore the second element of respondepérior is satisfied.” Sept. 30, 2010
Order, Docket No. 235, at 17-1&ee also idat 17 (“fair use determinations made
through a good-faith implementation o&turrent Policy would appear to be
within the scope of employment”).

24. As discussed further below, imdct liability under respondeat
superior is distinct from secondary liability under the doctrines of vicarious and
contributory infringement. Under respondeat superior, as shown, copyright
liability attaches to the employer once it lheen established that one or more of
its employees has engaged in acts of direct infringengsd, e.g.Sygma596 F.
Supp. at 33 (finding that the principle ispondeat superior imposed copyright
infringement liability on defendant pusher for infringing activities by its
employees within the scope of their employment).

B. Liability Under RespondeatSuperior Is Not Dependent on
Vicarious Liability

25. The test for vicarious infringement establishe®&rapiro, Bernstein

supra and adopted by the Eleventh CircuiSnBell Tel. and Tel. Co. v.



Associated Tel. Directory Pulr56 F.2d 801 (11th Cir. 1985), was intended to
extend traditional respondeat supetfiability to situations involvingdlefendants
who, whilenotthe employers of the direct infringers, nonetheless share with an
employer the status of having control pe@d receiving a financial benefit from
the conduct of the direct infringeGeg e.g, Gordon v. Nextel Comn345 F.3d
922, 925-26 (6th Cir. 2003) (explaining that whitespondeat superiamposes
liability on an employer for copyrighmfringement by an employee,” ti&hapiro,
Bernsteintest applies “outside tremployer-employee context”).

C. Defendants Cannot Avoid Liability Simply by Instituting a New
Policy

26. The mere existence of a poglithat nominally prohibits
employees/agents from engaging in the challenged conduct does not preclude
liability; a principal (whether a statgency or not) cannot avoid liability by
adopting a policy that shifts responsibilityr the conduct to one or more agents.
See, e.g., City of Chicage. Matchmaker Real Estate Sales Citr., 1882 F.2d
1086, 1096 (7th Cir. 1992).

27. Even express instructions by an employer not to commit wrongdoing
do not exculpate the employer for misconduwe employees that occurs within the
scope of their employmentee, e.g., Cummings v. Walsh Constr, 661 F.

Supp. 872, 879 (S.D. Ga. 1983) (citatamitted). Any other rule would
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encourage employers to willfully ignoremng@ant copyright infringement or other
wrongdoing by their employees where the employer could point to a policy
nominally forbidding such conduct.

28. In thecopyright context, courts haveld that proprietors who hire
performers remain liable for copyrightfimgement by the performers even where
they expressly instructed them not to infringgee, e.gWarner Bros., Inc. v.
Lobster Pot, InG.582 F. Supp. 478, 482-83 (N.D. Ohio 1984).

29. As the Court stated in its summgudgment ruling, “Defendants
cannot encourage instructors to make . . . difficult, fact-based legal decisions and
then claim themselves to be immunam liability for the resultant fair use
decisions.” Sept. 30, 2010 Ord®ocket No. 235, at 17.

.  DEFENDANTS CAN BE HELD LIABLE UNDER THE EX PARTE

YOUNG EXCEPTION TO SOVEREIGN IMMUNITY WITHOUT

REFERENCE TO DOCTRINES OF SECONDARY COPYRIGHT
INFRINGEMENT

30. Ex parte Young209 U.S. 123 (1908), enables individuals to vindicate
their federal rights against state officialdeaeral courts even where the sovereign
immunity guaranteed by the Elevetmendment otherwise would bar their
claims. See Pennhurst State S&hHosp. v. Halderman465 U.S. 89, 105 (1984);

see also Edelman v. Jordafil5 U.S. 651, 674-77 (1974).
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31. UnderEx parte Youngthere is no need to show that state officials
named as official-capacity defendap&ssonallyviolated federal law — either
directly or secondarily — to establigheir liability for direct infringement by
employees of the state institution. For examiplekey v. Harris860 F.2d 1012
(11th Cir. 1988), involved class-actiorarhs concerning inadequate funding for
indigent legal services that were broughtinst the governor of Georgia and the
state judges responsible for providing calre indigent defendants in Georgia
courts. The Eleventh Circurejected the notion that &x parte Young
defendant official must have takems® action personally that violates the
Constitution or federal law, holding instett “[p]ersonal action by defendants
individually is not a necessary conditioniojunctive relief against state officers in
their official capacity.”Id. at 1013. Rather, “[a]ll that is required is that the
official be responsible fothe challenged action.ld. at 1013-14 (emphasis
added).

32. ltis sufficient, the_uckeycourt explained, that the state officer sued
“by virtue of his office, ha[ve] someaninection’ with the . . . conduct complained
of.” 860 F.2d at 1015-16 (quotirifx parte Young209 U.S. at 157)See also
Summit Medical Associates, P.C. v. Pryt80 F.3d 1326, 1341 (11th Cir. 1999)

(holding that plaintiffs properly namext defendants Alabais Governor and
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Attorney General and the District Attawy because they we authorized to
enforce the criminal liability progions of the challenged statute).

33. In Grizzle v. Kemp634 F.3d 1314 (11th Cir. 2011), the Eleventh
Circuit held, in an action involving cotitsitional claims against the Georgia
Secretary of State arising out of the enéonent of a statutory nepotism rule, that a
state official is subject to suit in his official capacity “when his office imbues him
with the responsibility to enforce tlew or laws at issue in the suitld. at 1319.
Applying this principle, the court held:

Although the Secretary of State cannot directly qualify or
challenge candidates for lochlbards of education or
certify the results of thoseedtions, as a member and the
chairperson of the State Elext Board, he has both the
power and the duty to enwsuthat the entities charged
with those responsibilitiescomply with Georgia’s
election code in carrying out those tasks. PursuaBkto
parte Young, “[h]is power by virtue of his office
sufficiently connect[s] him wh the duty of enforcement
to make him a proper party to a suit of the nature of the
one now before” this Cour [citation omitted]. The
District did not err in holding that the Secretary of State
IS a proper party to this action.

34. The only relevant question undex parte Youngtherefore, is
whether Defendants hatiee authority to stoghe violations of federal law about

which Plaintiffs complain.See, e.g., Sandoval v. Hagd®7 F.3d 484, 492, 500-
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01 (11th Cir. 1999) (holding that the Diter of the Alabara Department of

Public Safety could faca lawsuit alleging unlawful promulgation of English-only
drivers’ license examspverruled on other grounds ®texander v. Sandova32
U.S. 275 (2001)Bd. of Pub. Educ. for Savannah v. State of Gearfjia. CV 490-
101, 1990 WL 608208, at *4 (S.D. Ga. Sept, 1990) (unpuldhed) (rejecting
defendants’ argument that tee& parte Youngxception applies only when the
official is “personally or individually involved in the unconstitutional action”)
(citing Luckey 860 F.2d at 1015-16).

35. InSalerno v. City Univ. of N.Y191 F. Supp. 2d 352 (S.D.N.Y. 2001),
the court permitted the plaintiffe seek injunctive relief undé&x parte Young
against an officer of a state university for ongoing copyright infringement. The
plaintiffs sued the chancellor of the Clipniversity of New York and the director
of a state institute, alleging that thenw@f one of the plaintiffs was being
infringed by employees of the university asfdhe institute. The chancellor and
the director moved to dismiss on the grotimat the plaintiffs had not alleged with
specificity how the officers were connectedh the enforcement of the alleged
violations of the plaintiff's copyrightld. at 357. The defendants also argued that
Ex parte Youngvas unavailable because the stats tha “real party in interest.”

Id. The court rejected botrguments, explaining th&ix parte Youngnly
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requires a plaintiff to allegesbme connectiobetween the official and the
enforcement of the illegal act” and notitigat the defendants’ argument missed the
point of Ex parte Youngwhich is to permit claims fgorospective injunctive relief
against state officials to ensuratst compliance with federal laveee idat 357
(emphasis added).

36. All of the Defendants hee admitted that they have the authority
and/or duty to ensure, in one way op#rer, that GSU complies with federal
copyright law. For example, Defendahesve conceded that President Becker,
Provost Palm, and Dean of Libraries Seaseach have the authority to direct
library staff to block access to or remove specific infringing materials on the ERes
system if required to do so by the CouBeeStipulated Facts 41, 42, 45, 49;
Defendants’ Objections and ResponseBl&ontiffs’ First Set of Requests for
Admission, May 13, 2009 (“First RFA”pocket No. 92, No. 7; Defendants’
Amended and Supplemental Responses to#faiFirst Set of Interrogatories to
Defendants, May 19, 2009 (“®@S8nterrog. Response”), [aet No. 95, No. 4.

37. Provost Palm, for example, is responsible for monitoring functions
and officials of the University’s academadministration and fd‘correct[ing] any
conduct not consistent with the professional and legal fulfillment of the

University’s purposes and objectivewshich obviously includes noncompliance
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with copyright law. SeeFirst RFA, Docket No. 92, Nos. 18-18se alsdtipulated
Facts § 42 (GSU Provost is responsible ifter alia, “correcting noncompliance
with federal copyright law); Deposition of Mark P. Bcker at 26:15-27:6, 88:6-15
(GSU President testifying that the Provasd Board of Regents are responsible
for ensuring that use of the electroreéserves systems complies with federal
copyright law and that it is within hauthority to “direct the faculty at the
university to comply witHederal copyright law”).

38. Moreover, GSU’s new copyright poy (on which Defendants stake
their fair use defense) was drafted byoammittee of which one defendant — Dean
Seamans — was a membardat was adopted by the méers of the Board of
Regents, each of whom alsoa defendant. As the Court recognized in its
summary judgment order, “those Defendanho formulated the Current Policy
are also responsible for overseeingntplementation.” Sept. 30, 2010 Order,
Docket No. 235, at 29.

39. Accordingly, it is clear that undé&x parte Younghe Court can order
prospective injunctive relief against f2adants based upon a showing of direct
infringements committed by GSU employe&ee, e.gLuckey 860 F.2d at 1016;

see alsdept. 30, 2010 Order, Docket No. 235, at 18, 30 n.8.
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40. Even undePennington Seed, Inc. Froduce Exchange No. 299,
L.L.C, 457 F.3d 1334 (Fed. Cir. 2006), then-binding authority with which
Defendants have sought to circumvent the Eleventh Cirdextisarte Young
precedents, Plaintiffs’ claims avoid a smign immunity bar. As a procedural
matter,Pennington Seedas decided on a motion to disst The court of appeals
found that that the plaintiffs’ attempt to establish the official capacity defendants’
connection to the patent infringemenisgue was marred bgliance on materials
and argument outside the four corners of the complaint. 457 F.3d at 1342 n.4.
Here, by contrast, the relevant factsicerning the role of each Defendant in
overseeing the ERes system have mareloped througdiscovery and
stipulations. Moreover, whereasRennington Seetthe Federal Circuit held that
“a federal court cannot enjoin a statéamal to perform his or her duty undstate
law,” id. at 1343 (emphasis in original), here there is no dispute that Defendants
have the authority and/or duty to ensaoenpliance with fedal copyright law, as
shown above. Thus, the “xgs” showing required by éhFederal Circuit between
the defendants and a violatiohfederal law has been madgh respect to each of

the Defendants.
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IV. DEFENDANTS ARE ALSO CONTRIBUTORILY LIABLE FOR
COPYRIGHT INFRINGEMENT BY GSU EMPLOYEES

41. Defendants are also entitled tgunctive relief against Defendants
under the doctrine of contributory liabilityA contributory infringer is “one who,
with knowledge of the infringing activitynduces, causes or materially contributes
to the infringing conduct of anotherCable/Home Commc’8@orp. v. Network
Prods., Inc, 902 F.2d 829, 845 (11th Cir. 199)ternal citaton omitted); Sept.

30, 2010 Order, Docket No. 235, at 25-26.

42. Contributory copyright infringemeiiability attaches to a range of
material contributions. Providing “ttette and facilities foknown infringing
activity” is “sufficient to esthlish contributory liability.” Fonovisa, Inc. v. Cherry
Auction, Inc, 76 F.3d 259, 264 (9th Cir. 1996) (rejecting assertion that the
defendant must have “exmsy promoted or encouraged the sale of counterfeit
products” and noting that “it would difficufor the infringing activity to take place
in the massive quantities alleged withthuet support services provided by [the
defendant]”).

43. Providing a computer service usedstore infringing material is
sufficient to defeat a motion for summauwggment because “a reasonable trier of
fact could conclude that [defendant] texaally contributed to the copyright

infringement by storing infringing copies [plaintiff's] works on its USENET
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groups and providing the groups’ usevith access to those copiegllison v.
Robertson357 F.3d 1072, 1078 (9th Cir. 2008ee als@rista Records, Inc. v.
Flea World, Inc, No. 03-2670, 2006 WL 842883,t5 (D. N.J. Mar. 31, 2006)
(“Plaintiffs need only provide a centrddub’ for infringing activity to materially
contribute to infringema.”) (citation omitted).

44. A computer system operator can béhmontributorily liable if it has
“actualknowledge thaspecificinfringing material is available using its system,
and can take simple measures to prefigtiher damage to copyrighted works yet
continues to provide access to infringing workB&rfect 10, Inc. v. Amazon.com,
Inc., 508 F.3d 1146, 1172 (9th Cir. 20qif)ternal citation omittedsee alstA&M
Records, Inc. v. Napstdnc., 239 F.3d 1004, 1022 (9th Cir. 2001) (imposing
contributory liability where the defendant “fail[ed] to ger[infringing] material
from the system”)Religious Tech. Ctr. v. Netco@n-Line Commc’n Servs., Ipc.
907 F. Supp. 1361, 1374 (N.D. Cal. 1995) (stathat the failure to “take simple
measures to prevent further damage to plaintiff’'s copyrighted works” constitutes
substantial participation).

45. Defendants here had specific knodde of the infringing activity,
including, by means of the Amendedr@glaint, knowledge of the claimed

infringement of specific works owned oontrolled by one of the Plaintiffs, some
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of which also appear on the Joint Filingneaning that these wks, at a minimum,
continued to be copied, disgyed, and distributed wWibut authorization during the
designated 2009 terms pursuantite new copyright policy.

46. As for material contribution, unsibuted and/or stipulated evidence
establishes that the named Defendardsraa position to order the removal of
infringing materials from G8 online course reading stems, to discipline
violators of University policy, and tensure faculty and staff compliance with
copyright law and with anyaurt order in this caseSeeStipulated Facts 1 41-49;
First RFA, Docket No. 92, Nos. 3, 7,8), 12 (Becker); Nos. 18, 19, 22, 25, 26,
28, 29, 30 (Palm); Nos. 5680 (Board of Regents); GSU Interrog. Response No. 4,
Docket No. 95 (Seamans).

47. As noted, the Court has found that “those Defendants who formulated
the Current Policy are also responsifdleoverseeing its implementation.” Sept.
30, 2010 Order, Docket No. 235, at 29.fdnt, as noted above, the record shows
thatall of the Defendants have the authottystop the infringement occurring by
means of the ERes and uLeaiomputer systems, yetethhave refused to “take
simple measures to prent further damage.See Perfect 1508 F.3d at 1172.

For instance, the record reflects only amgance (out of thousands) in which
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library staff flagged as potentialigfringing a work submitted for posting on
ERes. SeePlaintiffs’ Proposed Findings of Fact § 125.

48. Another telling indicator of Defendasitfailure adequately to ensure
compliance with copyright law the operation of ERes and uLearn is the fact that
since May 2003, the record containsevidence of GSU hang made a single
payment to secure permission to userRi#s’ or any other publishers’ works on
these systems. Indeed, Defendankhawledge that they have “no budget
dedicated to paying permissions feestldno system to recoup any costs for
buying such permissions from students.” Plaintiffs’ Proposed Findings of Fact
19 135; Deposition of Mark FBecker at 19:18-22.

49. The adoption of a new copyrigholicy — which allocates more
discretion to faculty and less oversightG&U administrators to block infringing
copies than in the past — does not weigD@fendants’ favor. To the contrary, the
abdication of responsibijitunder the new policy by those who provide the “site
and facilities” for infringement is the kinaf material contribuon to infringement
that courts have condemned repelgtes contributory infringementSee supra
71 42. See alsé®ept. 30, 2010 Order, Docket No. 235, at 17 (noting that
Defendants “cannot encouraigestructors” to make fainse decisions and then

“claim themselves to be immune from liability”).
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V. THE COPYING, DISTRIBUTION, AND DISPLAY OF PLAINTIFES
WORKS ON THE ERES AND ULEARN SYSTEMS AT GSU IS NOT
FAIR USE

A. The Role of the Fair Use Doctrine

50. The ultimate purpose of copyrightnas to “promote the Progress of
Science and useful Arts by securing for tieai Times to Authors . . . the exclusive
Right to their . . . Writings.” U.S. Congrt. 1, 8 8. As noted, copyright protection
accomplishes this by supplying “the ecano incentive to aate and disseminate
ideas.” Harper & Row 471 U.S. at 558.

51. Built into the fabric of copyright la is a judicially crafted fair use
privilege that “permits courts to avoid rigid application of the copyright statute
when,on occasionit would stifle the very creativity which that law is designed to
foster.” Campbell v. Acuff-Rose Music, In610 U.S. 569, 577 (1994) (citation
omitted) (emphasis added). dfair use privilege is Bmited exceptioro the
norm of exclusivity conferred upon copyright owners; it is not a doctrine that
contemplates or excuses wholesale, systate copying of significant portions of
countless thousands of copyrightedrks)y year after year, without any
compensation to copyright owners.

52. The fair use doctrine is codified gection 107 of the Copyright Act,

17 U.S.C. 8 107. Section 107 provides that the tiseof a copyrighted work . . .
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for purposes such as criticism, commfgnews reporting, teaching (including
multiple copies for classroom use), scholgrsbr research, is not an infringement
of copyright” (emphasis added).

53. It bears noting that the statute provides that “fair use” for one of the
enumerated purposes — not “any use” — ismoingement. Consistent with this,
the Supreme Court has disavowed ral@on “categories of presumptively fair
use.” Letterese533 F.3d at 1309 (quotingampbel] 510 U.S. at 584). Instead,
whether a particular use is “fair” depemats consideration of four non-exclusive
factors:

(1) the purpose and charactetlud use, including whether such use
Is of a commercial nature orfigsr nonprofit educational purposes;

(2) the nature of the copyrighted work;

(3) the amount and substantialitytbé portion used in relation to the
copyrighted work as a whole; and

(4) the effect of the use upon the gqatial market for or value of the
copyrighted work.

17 U.S.C. § 107.
54. A proper fair use analysis doest entail simply adding up the
statutory factors “won” by each sidedetermine who prevails. The Eleventh

Circuit has rejected reliance on a “foactor tally,” noting that such “rigid

application of the copyright statute’ mightifle the very creativity which that law
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is designed to foster.”Letterese533 F.3d at 1308 n.22 (quoti@@mpbel] 510
U.S. at 577).

55. Rather, fair use is an “equitable rule of reastefterese533 F.3d at
1308, under which the statutory factors ppli&d to the facts ahe case are to be
examined and weighed “in light of the purposes of copyright.’(quoting
Campbel] 510 U.S. at 578)See alséuntrust Bank268 F.3d at 1268.

56. As discussed more fully below, theufe of reason” that the fair use
doctrine requires the court to undertake “in light of the purposes of copyright”
accords special importance to certain fagtaotably, in the context of this case,
Factors 1 and 4, given the nontransformatiature of the takings and the resulting
direct market substitution for Plaintiffizorks. By placing each factor and each
subfactor on equal footingpwever, the mechanical,dd up the checks” structure
of the checklist, coupled with the inclas of a number of duplicative “weighs in
favor” subfactors, has the effect of dejmy the most significant fair use criteria
of the weight to which they are, by law, entitled.

B. Factor 1: The Purpose and Character of the Use

1. Digitized course magrials are not transformative
57. The “central purpose” of the first-factor inquiry is to determine

“whether the new work merely ‘superseslehe objects’ of the original creation
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... or instead adds something new, vaitturther purpose or different character,
altering the first with new»@ression, meaning, or message; it asks, in other words,
whether and to what extent thew work is ‘transformative.””Campbell 510 U.S.
at 579 (citations omitted).

58. Transformative works “lie at the &g of the fair use doctrine[].1d.

See also Am. Geophysidahion v. Texaco In¢c60 F.3d 913, 923 (2d Cir. 1995).

The centrality of transformative valuettre fair use inquiry stems from its
relationship to the constitutional objectivepsbmoting the progress of science and
the useful arts, which is “generallyrthered by the creation of transformative
works.” Campbel] 510 U.S. at 579.

59. Whereas a transformative work furthers the purposes of copyright, “an
untransformed copy is likely to be usgdply for the same intrinsic purpose as
the original, thereby providing limited juféscation for a finding of fair use.”’Am.

Geophysical Union60 F.3d at 923As Justice Story wrote, a use that
“supersede[s] the use of the original wotk will be deemed in law a piracy.”
Folsom v. Marsh9 F. Cas. 342, 344-45 (C.C.D. Mass. 1843¢e also Letterese
533 F.3d at 1311 (“[A] work that is not transformative . . . is less likely to be
entitled to the defense of fair use becanfsthe greater likelihood that it will

‘supplant’ the market for the copyrighted work. . . .”) (citation omitt¥dgjssman
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v. Freeman868 F.2d 1313, 1324 (2d Cir. 1989)v(iere, as here, appellee’s use
[of appellant’s academic article] is foretlsame purpose as [appellant’s] . . . such
use seriously weakens a claimed fair use”).

60. Photocopying or other exact duplication is a paradigmatic
nontransformative use. Princeton University Pressupra the leading fair use
decision involving university course readings, the court stated:

[T]he degree to which the challenged use has transformed the
original copyrighted works . . . i\@rtually indiscernible. If you
make verbatim copies of 9Bages of a 316-page book, you
have not transformed the 95 pages very much — even if you
juxtaposed them to excerptsom other works and package
everything conveniently. This kind of mechanical
“transformation” bears littleresemblance to the creative

metamorphosis accomplished by the parodists irCdmapbell
case.

99 F.3d at 13809.

61. In American Geophysical Unigsupra which involved the
photocopying and archiving by Texaco s¢istis of copies of scientific journal
articles, the Second Circuit observed that the photocopying “merely transf@ms
material objectembodying the intangible article that is the copyrighted original
work. . . . Texaco’s making of copieannot properly be regarded as
transformative use of the copyrightedteral.” 60 F.3d at 923 (emphasis in

original).
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62. There is no transformative valuetime selection of materials for a
compilation of reproductions, each of m serves the same purpose as the
original. InPrinceton University Presdor example, the court found that even
though coursepack anthologies allowedfessors to create readings perfectly
tailored to their courses, the anthologwesertheless were not transformative. 99
F.3d at 1384.

63. Similarly, in Basic Books, Inc. v. Kinko’s Graphics Cqrp58 F.
Supp. 1522 (S.D.N.Y. 1991), the court hiidt the defendant’s production of
coursepacks was not transformative: “Hxeerpts in suit were merely copied,
bound into a new form, and sold,” tbeurt noted. “The copying in suit had
productive value only to the extent it @rt entire semester’s resources in one
bound volume for studentsId. at 1531.

64. Nor is simply translating a workito a new medium or making it
more accessible in the same medium transforma®e= Pac. & S. Co., Inc. v.
Duncan 744 F.2d 1490, 1496 (11th Cir. 1994) (holding that TV news clipping
service was “neither producewor creative in any way”)nfinity Broad. Corp. v.
Kirkwood, 150 F.3d 104, 108 (2d Cir. 199@polding that an unaltered
retransmission of radio broadcasts was not transformativ{z Recordings, Inc.

v. MP3.com, In¢.92 F. Supp. 2d 349, 351 (S.D.N.Y. 2000) (noting that the
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reproduction of audio CDs in MP3 formairtgly repackages those recordings to
facilitate their transmissiothrough another medium”).

65. These decisions are consistent witlstice Story’s observation that
fair use involves “real, substantial condatisn of the materials, and intellectual
labor and judgment bestowed thereon; andmately the facile use of scissors; or
extracts of the essential parts, constitutimg chief value of th original work.”
Folsom,9 F. Cas. at 345 (quoted @ampbel] 510 U.S. at 578-79).

66. Defendants have askwledged that GSU’s use of Plaintiffs’
copyrighted works is not transformativBeePlaintiffs’ Proposed Findings of Fact
1178.

2. Use by a nonprofit educationbentity does not automatically
gualify as fair use

67. Consistent with its rejection of cgjaries of presumptive fair use, the
Supreme Court has cautioned that “the nfi@acethat a use is educational and not
for profit does not insulate it fro a finding of infringement."Campbel] 510 U.S.
at 584. The nonprofit educational purposaavork is “only one element of the
first factor enquiry.”Id. See als®rinceton Univ. Pres99 F.3d at 1385 (noting
that statute “does not provide blanket iommty for ‘multiple copies for classroom

use’™).
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68. The Supreme Court has made cleaoyeover, that “the crux of the
profit/nonprofit distinction is not whethéne sole motive of the user is monetary
gain but whether the user stands to pro@im . . . the copyrighted material without
paying the customary price Marper & Row 471 U.S. at 562. The commercial
use inquiry focuses on “the value obtalri®y the secondary user from the use of
the copyrighted material. Am. Geophysical Uniqr60 F.3d at 922.

69. The definition of “financial gain” irthe Copyright Act as the “receipt,
or expectation of receipt, of anythiongvalue,” 17 U.S.C. § 101, plainly
encompasses use without payment bytafomprofit educational institution.

70. The user need not profit finanthiafor the use to be deemed
commercial; the “absence of a dollars ands@nofit does not inevitably lead to a
finding of fair use.” Weissman868 F.2d at 1324. M/eissmanthe Second
Circuit rejected as clearly erroneous thal court’s holding that the unauthorized
inclusion of the plaintiff's article in #hreadings for a cose the defendant was
teaching was fair use because it waditely for non-profit purposes.” 868 F.2d
at 1324. The court of appeals found instead that that the first factor weighed
against fair use based, in part, on thegie professional benefits the defendant

professor sought by ung) the article.Weissman868 F.2d at 1324.
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71. Benefits obtained by nonprofit institutions from unauthorized copying
have been held to cut against fair useWrldwide Church of God v.
Philadelphia Church of God, Inc227 F.3d 1110, 1118 (9th Cir. 2000), for
example, the court held that the Philadelphia Church of God’s unauthorized
distribution to its followers of verbatim copies of copyrighted bbbystery of
Ages‘unquestionably profits PCG by providing it at no cost with the core text
essential to its members’ religious oh&erce, by attracting... new members who
tithe ten percent of their income to PCG, éydenabling the ministry’s growth”).

72. Courts have found the requishienefit to be shown where
unauthorized copies were matbesave the expense of pbhasing authorized ones.
SeeWall Data, Inc. v. L.ACounty Sheriff's Dept447 F.3d 769, 779 (9th Cir.
2006) (“the purpose and character of the Sheriff Department’s use was
commercial, because the copies werele® save the expense of purchasing
authorized copies, or at least thgpense of a more flexible license.8ge also
Napster 239 F.3d at 1015.

73. Defendants’ expected effort to distinguBhnceton University Press
supra andBasic Bookssupra on the ground that the defendants in those cases
were commercial copyshopas no merit. The nature of the copying — and its

impact on the copyright owner — is exadthe same whether the copier is a for-
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profit business or a nonprofit educationadtitution. In both cases, moreover, the
end use — classroom teaching — is the sahoeposit that essentially the same act
of copying is infringement when done ayopyshop but fair use when done by a
university is to elevate form over substanta manner that is without basis in the
law.

3. Good faith does not excuse infringing conduct

74. As the Eleventh Circuit noted Lrettereseprofessions of good faith
“do[] not insulate a defendant froliability” and constitute “merely a
‘presupposition’ of a defenddstclaim to the [fair use] defense.” 533 F.3d at 1312
n.27. See alsdHarper & Row 471 U.S. at 562 (noting that fair use presupposes
good faith and fair dealing).

75. Put differently, the absence of goodtliecan invalidatea claim of fair
use, but its presence does not overridddbefactor analysis. Therefore, even if
the Court were to find GSU’s currentpyaight policy and practice to reflect a
good-faith effort to improveopyright compliance, it would not weigh in favor of
treating either the policy itself or otherwise infringing acts taken pursuant to the
policy as fair use.

76. Section 504 of the Copyright Act, 17 U.S.C. 8§ 504, which directs

courts to remit statutory damages where @atian or professor, or the library or
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educational institution, had reasonableuyrds for believing a use of a copyrighted
work was fair usegloes not apply to liability or tmjunctive relief and thus has no

bearing on this case.

* * *
77. The first factor clearly favors Plaintiffs.

C. Factor Two: The Nature of the Copyrighted Work

78. The second statutory fair use faictonsiders the nature of the
copyrighted work. Although thscope of fair use is greatwith respect to works
of fact than with respect to works of fictiodBtewart v. Abendi95 U.S. 207, 237
(1990), these are not rigid categories.eféhare, instead, “gdations as to the
relative proportion of factral fancy,” and “the extenb which one must permit
expressive language to bepeed, in order to disseminate the underlying facts, will
... vary from case to caseHarper & Row 471 U.S. at 563 (citation omitted).

79. The Eleventh Circuit has referrénla “hierarchy of copyright
protection” in which “original, creative works are afforded greater protection than
derivative works or factual compilationsSuntrust Bank268 F.3d at 1271.
Nonfiction works that are not simply seliens or arrangements of factual material
(e.g., statistical compilains or encyclopedias) are entitled to weight under the

second-factor analysisSee Princeton Univ. Pres89 F.3d at 1389 (noting with
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respect to university coursepacks thawias certainly not telephone book listings
that defendants were reproducing”).

80. InPac. & S. Ca.supra the Eleventh Circuit expressly disapproved of
allowing too wide a berth for fair use witbspect to factual works, noting that
courts should “take care not to discage authors from addressing important
topics for fear of losing theiropyright protections.” 744 F.2d at 1497.

81. In Letteresewhich concerned the non-fiction boBlg League Sales
Closing Techniqueghe court noted that “[n]otwithstanding its informational
nature [it] contains a significant ‘propomi@f fact and fancy,” and not merely in
the subjective selection and arrangemerdgabés techniques; [the author] utilizes
original expression that surpasseshibee facts necessary to communicate the
underlying techniqué 533 F.3d at 1312.

82. Courts regularly accord scholarly works weight under the second
factor. InPrinceton University Presthe Sixth Circuit noted that the excerpts
copied from non-fiction scholarly booksrfthe coursepacks at issue “contained

creative material, or ‘expressi’” and concluded that the second factor cut against

fair use. 99 F.3d at 1389.

! Leading copyright expert William Pathas argued that “a broad rule permitting
more generous fair use of all factual works than of all fictional works should be
avoided.” William F. PatryPATRY ON COPYRIGHT 8§ 10:138 (March 2008).
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83. In Weissmarthe Second Circuit noted “the danger that allowing
wholesale appropriation of scientificorks presents.” 868 F.2d at 1325.
Observing that copyright protection provitithe plaintiff with “an incentive to
continue research,” the court stated:

[W]hile recognizing that fair usnds greater application in a
factual scientific context, that recognition should not blind a

court to the need to uphold tleomcentives necessary to the
creation of works such asg plaintiff's article].

84. Given the analytical, scholarly tueie of the works sued upon here
(akin to those sued upon Hrinceton University PresasndBasic Book}y the
second factor favors Plaintiffs.

D. Factor Three: The Amountand Substantiality of the Use

85. The third fair use factor looks at the amount and substantiality of the
portion used in relation to the copyrightedrk as a whole. In applying the third
factor, courts “evaluate the qualitative asfs as well as the quantity of material
copied.” Basic Books758 F. Supp. at 1533.

86. Verbatim copying (such as photgwying) is “evidence of the
gualitative value of theopied material.”Harper & Row 471 U.S. at 565.

87. In Basic Booksthe court found that the portions of the plaintiffs’

works copied for the five coursepacksssue — twelve excerpts ranging from 14
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to 110 pages in length and from 5.2qeant to 25.1 percent of the works
(corresponding to at least one chaptea pfaintiff's book in almost every case) —
“were critical parts of the books copied,@rthat is likely theeason the college
professors used themmtheir classes.’ld. at 1533. Based on the extent of the
copying, the court concluded that the apte were meant to be “a complete
representation of the conceptplored in the chapterid. at 1534 — “not material
supplemental to the assigned course materiahie#ssignment,id. (emphasis in
original) — and thus were quantitaly and qualitatively significantld.

88. Similarly, in Princeton University Presshe Sixth Circuit compared
the extent of the copying — 8,000 wordghe case of the shodkeexcerpt — to the
1,000-word “safe harbor” in the Classro@uidelines (equivalent to roughly 2-3
pages of the books sued upon here) andd that the takings far exceeded the
Guidelines and were “not inbstantial.” 99 F.3d at 1389.

89. In calculating the percentage oktivork copied, the denominator of
the calculation properly should includaly the “copyrighted words” or the
“copyrighted materials in the book,” nobtas of contents, indices, and other
uncopyrightable fronand back matterSeeNew Era Publications Int’l v. Carol
Publ'g Group 729 F. Supp. 992, 1000 and n.9 (S.D.N.¥fffd, 904 F.2d 152 (2d

Cir. 1990).
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90. As for the qualitative aspect of the copying, Brenceton University

Presscourt observed:
[T]he fact that theprofessors thought the excerpts sufficiently
important to make them requdereading strikes us a fairly
convincing “evidence of the gliative value of the copied
material.” . . . We have no reas to suppose that in choosing
the excerpts to be copied, theofessors passed over material

that was more representative o tlmajor ideas of the work as a
whole in preference for material that was less representative.

99 F.3d at 1389 (quotingarper & Row 471 U.S. at 565).

91. The same conclusion should pemtaiith respect to the qualitative
importance of the excerpts from Plaintiff®oks posted to ERes or uLearn by
GSU instructors. The completed checklst&firm that the selected readings
were, in almost all cases, viewed as¢assary” to achieve the instructors’
“intended educational purpgsand “[ijmportant to [thi&] educational objectives,”
as the fact of their having been assignéd some cases repedty, semester after
semester — indicates.

92. In sum, the verbatim copying of Plaintiffs’ works at GSU is
substantial in both the quantitative and qualiasenses. The i Filing reveals
that the copying of one onore book chapters and and/or numerous cumulatively
lengthy selections from books assigned as required reading remains routine,

93. The third factor weighs in Plaintiffs’ favor.
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E. Factor Four: The Effect of the U on the Potential Market for or
Value of the Copyrighted Works

94. The fourth and final statutory fair use factor requires a demonstration
of “the effect of [Defendants’] use upon thetentialmarket for or value of the
copyrighted work.” 17 U.S.C. § 107(4) (emplsadded). It requires the court to
consider “not only the extent of marketrhnacaused by the particular actions of the
alleged infringer” but also “whether uestricted and widespread conduct of the
sort engaged in by the defemdla. . would result in aubstantially adverse impact
on the potential market’ for the originalCampbel] 510 U.S. at 590 (quoting
Harper & Row 471 U.S. at 569).

95. The first and the fourth factors haomze in that “a work that merely
supplants or supersedes another is likelgause a substantially adverse impact on
the potential market of thariginal,” whereas “a transformative work is less likely
to do so.” Suntrust Bank268 F.3d at 1274 n.28 (citation omitte®ee also
Letterese533 F.3d at 1315 (“the adverse effetth which fair use is primarily
concerned is that of market substitution”).

96. The exact duplication @&n original serves as a market replacement
for it, “making it likely that cognizable nnleet harm to the original will occur.”

Campbel] 510 U.S. at 591.
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97. In Basic Bookshe court found that although it was possible that
reading coursepacks would “whet the appeof students” to read more by the
authors, it was “more likely that purchasfethe packets obviates purchase of the
full texts.” 758 F. Supp. at 1534.

98. In addition to lost book sales, Igs¢rmissions fees are an important
aspect of market harraspecially where the copyright holder is already
successfully exploiting the licensing mark&rinceton Univ. Pres99 F.3d at
1387. See also Am. Geophysical Unj@® F.3d at 930 (“since there currently
exists a viable market for licensing theggghts for individual journal articles, it is
appropriate that potential licensing revenues for photocopying be considered in a
fair use analysis”)Harper & Row 471 U.S. at 569 (considering harm to
marketability of first serialization rightsRC Comics Inc. vkReel Fantasy, In¢.
696 F.2d 24, 28 (2d Cir. 1982) (“one of thenefits of ownership of copyrighted
material is the right to license its use for a fee”).

99. The Second Circuit, discussing the relevance of an established
licensing market, explained that “the rightseek payment for a particular use
tends to become legally cognizable underfthueth fair use fadr when the means

for paying for such use is made easiémi. Geophysicdlnion, 60 F.3d at 930-
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31, and that unauthorized use “should be considered ‘less fair’ when there is a
ready market or means to pay for the udd.”at 931.

100. In Princeton University Presshe Sixth Circuit noted the existence of
a working licensing market for the coursepacks created by the defendant:

The potential uses of the copyrightedrks at issue in the case before

us clearly include the selling germission to reproduce portions of

the works for inclusion in coursepacks — and the likelihood that

publishers actually will license sl reproduction is a demonstrated
fact. A licensing market edady exists here . . . .

99 F.3d at 1388 (internal citations omittesie alsd’rinceton Univ. Press v.
Michigan Document Servs., In855 F. Supp. 905, 908 (E.D. Mich. 1994)
(describing the “clear and relatively silagprocedures in place” for copyshops to
seek permissions). The Sixth Circuit further noted that “[t]he three plaintiffs
together have been collecting pernossiees at a rate approaching $500,000 a
year.” Princeton Univ. Pres€99 F.3d at 1387.

101. The Second Circuit idmerican Geophysical Unidikewise pointed
to the ready availability of permissions as justifying the inclusion of evidence of
the licensing of excerpts the factor-four analysis:

[T]he publishers . . . have credt primarily through the CCC, a

workable market for institutional ass to obtain licenses for the right

to produce their own copies of individual articles via photocopying.

The District Court found that manmgajor corporations now subscribe

to the CCC systems for photocopying licenses. Indeed, it appears
from the pleadings, especially Texes counterclaim, that Texaco
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itself has been paying royalties to the CCC. Since the Copyright Act
explicitly provides that copyright hadérs have the ‘exclusive rights’

to ‘reproduce’ and ‘distribute copiesf their works, and since there
currently exists a viable magk for licensing these rights for
individual journal articles, it isappropriate that potential licensing
revenues for photocopying be coresied in a fair use analysis.

60 F.3d at 930.

102. As for the impact on the marketrfpermissions if the unauthorized
copying were found to be fair use, the Sixth CircuPrmceton University Press
stated:

[M]ost of the copyshops that sgpete with MDS in the sale of
coursepacks pay permission feestfee privilege of duplicating
and selling excerpts from copyrighted works. . . . If copyshops
across the natiowereto start doingwhat the defendants have
been doing here, this revengs&eam would shrivel and the

potential value of the copyghted works of scholarship
published by the plaintiffs would be diminished accordingly.

99 F.3d at 1387 (emphasis adde8ge alsd®Basic Books758 F. Supp. at
1534 (concluding that the defendamationwide business of “usurping
plaintiffs’ copyrights and profits” @auld not be sustained because it would
frustrate the intent of copyrightiato encourage creative expression);
Fitzgerald v. CBS Broad., Inc491 F. Supp. 2d 177, 189 (D. Mass. 2007)
(finding that if unauthorized use pfaintiff's photograph in television
program were fair use, almilar uses would be fair use, destroying the only

potential market for the photographs).
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103. The Eleventh Circuit reachea similar conclusion ihetterese
observing: “The unrestricted and widespreasemination of the Sales Course — a
use that is not transformative of the basid may be regardext appropriating
‘the heart’ of its expression — . may well usurghe potential market fdig
League Saleand derivative works.” 533 F.3d 1317-18 (emphasis added).

104. Similarly, the Second Circuit iAmerican Geophysical Unidiound:

[I]f Texaco’s unauthorized photocopying was not
permitted as fair use, thpublishers’ revenues would
increase significantly sincdexaco would (1) obtain
articles from document deliverservices (which pay
royalties to publishers for the right to photocopy articles),
(2) negotiate photocopying cknses directly with
individual publishers, and/or (3) acquire some form of

photocopying license from the Copyright Clearance
Center Inc. (“CCC").

60 F.3d at 929.

105. If GSU continues to avoid payment for digital copies of Plaintiffs’
works, and if that practice becomesiespread, such that other schools follow
GSU'’s lead in not paying permissions féesher because they decide to infringe
or because this Court decides that sactivities are fair use), then the revenue
associated with such permissiaorecessarily will be impacted.

106. The Sixth Circuit observed rinceton University Presthat the loss

of the publishers’ permissions revenue stream could “only have a deleterious effect
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upon the incentive to publish academic wgs.” 99 F.3d at 1391. “If publishers
cannot look forward to receiving permission fees,” the court asked rhetorically,
“why should they continue publishing nganally profitable books at all?1d.
“[H]ow,” the court continued, “will artisc creativity be stimulated if the
diminution of economic incentives fpublishers to publish academic works
means that fewer academworks will be published?1d.

107. Defendants have stipulated that Plaintiffs’ operating expenses are in
the tens of millions of dollars a yeandathat permissions represent a significant
revenue stream for Plaintiffs. Stipulated Facts {1 11, 15.

108. There is uncontroverted record esicte of a well established, widely
used system for licensing excerpts franademic books for the very type of
educational use engaged in by GSU — the customized assembly by faculty of
numerous excerpts from copyrighted woirki® comprehensive electronic course
readings. At trial, Plaintiffs will esbdish the actual and potential adverse impact
on this market of the ongoing infringement of their works at GSU.

109. The fourth factor, like the otherslearly weighs against fair use.

* % %
110. Consideration of all of the fair usactors, each of which weighs in

Plaintiffs’ favor, leads inescapably to ading that GSU practices, as exemplified
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by the Joint Filing, do not constitute faise, thereby mandating entry of judgment
for Plaintiffs.

111. We note that with respect to those Joint Filing works that were posted
to ERes at the direction of faculty mbers whom Defendants are not offering as
trial witnesses (Lasner, bes, Thompson, Raengo, Hasy, Perkins, Anggoro, and
Whitten), Defendants will necessarily haedled to make a showing that the
copying, display, and distribution of pantis of those works by means of ERes or
uLearn constituted fair use.

F. GSU'’'S Practices Are Inconsistat with Classroom and Library
Guidelines

112. Any doubt as to the unlawfulness of the ongoing, unauthorized
copying of Plaintiffs’ works at GSU shoule dispelled by the sharp divergence of
GSU'’s practices from the specific and highly restrictive guidelines drafted by
Congress specifically in order to confine thcope of fair use in the context of
classroom copying faeaching purposes.

113. The “Agreement on Guidelines for Classroom Copying in Not-for-
Profit Educational Institutions With Resct to Books and Periodicals” (the
“Classroom Guidelines”), H.R. ReNo. 1476 at 68-71, 94th Cong., 2d Sess.
(1976),reprinted in1976 U.S. Code Cong. & AdNews 5659, 5682-83, were

accepted by conferees from both Houses of Congress as “part of their
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understanding of fair use.” H.R. Coitep. No. 1733, 94th Cong., 2d Sess. at 70
(1976).

114. The Classroom Guidelines set fogeveral criteria for permissible
unauthorized copying for classroom useluding: (i) brevity (1,000 words); (ii)
spontaneity (decision to use the materidbws close to time of use to reasonably
expect to obtain timely permission); (iliinited copying (no more than nine
instances of multiple copying during a teromly a limited number of copies from
works by one author or from any one ealive work); and {) non-substitution
(copying does not substitute for purchad books, publishers’ reprints, or
periodicals). The Guidelines furtheatd that the unauthorized creation of
“anthologies, compilations or collective wafkis not allowed and that the copying
shall not “be repeated with respect te #ame item by the sartesacher from term
to term.” H.R. Rep. No. 1476 at 69.

115. Asthe 1967 House Report (citing approvingly in the 1976 House
Report) explained:

Where the unauthorized copying displaces what
realistically might have been a sale, no matter how minor
the amount of money involved, the interests of the
copyright owner need proteoti. Isolated instances of
minor infringements, when multiplied many times,

become in the agggate a major inroad on copyright that
must be prevented.
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H.R. Rep. No. 90-83, 90th Cong., 1st Sé$867), at 35 (cited approvingly in H.R.
Rep. No. 94-1476, 94th Cong., 2d Sess. (1976), at 67).

116. In Princeton University Presshe court found, with reference to the
Classroom Guidelines, that “[i]n its Sgmatic and premeditated character, its
magnitude, its anthological content, atslcommercial motivation, the copying
done by [the copyshop defeartt] goes well beyond aryhg envisioned by the
Congress.” 99 F.3d at 1390. The court codel that the fact that the defendant’s
copying was “light years away from thee&arbor of the guidelines weighs
against a finding of fair use.ld. at 1391. See also Basic Books58 F. Supp. at
1536 (finding that coursepack copying “clgadeviates from the letter and spirit
of the Guidelines”).

117. That the regular, systematic, aextensive unauthorized copying of
course materials — even by a nonprofgtitution — is contrary to Congress’s
understanding of fair use is confirmedth strict limits placed on unauthorized
copying by libraries under section 108 of tGopyright Act. Except to preserve
unpublished works or to replace damagest, Istolen, or deteriorating copies (in
which case three copies ynbe made), section 108 patsiibraries to make or
distribute “no more than one copy” of a work so long as it is done “without any

purpose of direct or indirect commercialvantage,” and the library is open to the
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public or to persons not affiliated with therlipy of institution of which it is a part.
17 U.S.C. § 108(a)(1).

118. Section 108 expressly prohibisystematic reproduction or
distribution” of single or mitiple copies or “related aroncerted reproduction or
distribution of multiple copies . . . oféhsame material.” 17 U.S.C. § 108(g).

119. The same principle that mechanical copying by a nonprofit public
institution for private educational use mbstlimited to avoid interfering with the
market for the copyrighted work — preclsde finding of fair use with respect to
the practices challenged here.

VI. THE DESIGN OF GSU’S FAIR USE CHECKLIST SUBVERTS THE
LAW OF FAIR USE

120. In numerous respects the desigric8U’s “Fair Use Checklist” (the
“Checklist”) — the centerpiece of its copyhit policy — fails to accurately reflect
the fair use law discussed above. Te tbntrary, it is pervaded by deviations
from the law which, collectively, subxePlaintiffs’ and other publishers’
copyright rights by rationalizing extensive, nontransformative takings of their
works as fair use.

121. The inherent flaws in the Checkligre manifested in the record
evidence demonstrating that, in practice, the Checklist invariably produces

affirmative fair use determinations by G$tulty who rely almost exclusively on
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the Checklist for guidance as to fair uséhe erroneous undeéamdings of fair use
reflected on the Joint Filing and in ERasd uLearn activity more generally are
directly attributable to th&aulty design of the Checkilist.

122. Below, we describe some of the flaws in the Checklist that have
misled GSU faculty as to thaw of fair use and contributed to the utter failure of
the new policy to reform GSi9’copyright compliance.

Factor 1

123. Although the statute identifies “norgdit educational purpose” as a
relevant consideration under the first fair use factor, 17 U.S.C. § 107(1), the
Checklist includes at least three duplicatsubfactors under Factor 1 that address
this consideration: “[n]Jonfit educational,” “[tjeaching,and “[u]se is necessary
to achieve your educationaiirpose.” GSU faculty almostways check the first
two of these boxes and usually all threegPlaintiffs’ Proposed Findings of Fact
1 177, as every reading they choose for a class at GSU will, by definition, satisfy
each of these overlapping criteria.

124. As aresult, even if the use is ogmized to be nontransformative, that
crucial “weighs against fair use” facteralways outweighed by the three near-
automatic “weighs in favor of fair usédctors. This effectively gives the

nonprofit educational purpose of theeudispositive significance under Factor 1 —
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directly contrary to whathe case law teacheSee, e.g., Campbe810 U.S. at 584
(“the commercial or nonprofit educatioralrpose of a work is only one element
of the first factor enquiry into its purpose and character”).

125. The inclusion of “[u]se is nessary to achieve your educational
purpose” in the “weighs in favor” colunmeflects a distortion of the law in a
manner that improperly vars fair use. IfCampbel] the Supreme Court found
that a parodist required the latitudeda&e as much of the original song as
necessary to “conjure up” the originaé.i.for the listener to recognize what song
was being parodied. 510 U.S. at 588. Bt principle that a parodist needs to
take enough of the original for his new, séarmative work to be recognizable as
a parody does not support the very different proposition that mechanical
reproduction — a nontransformative use — #ified because an instructor believes
it necessary for his or heducational purpose. Ti@gampbellCourt linked the
defendant’s need for the original to liansformative purpose; in connection with
ERes and uLearn, therens transformative purpose.

126. The unwarranted importance the chatlascribes to the pedagogical
purpose of the copying is tantamounttguing that the more important a
copyright holder’s work to the infringer, the less copyright protection it merits. It

also suggests to faculty members, who areaesvin copyright law, that fair use is

a7



defined by the user’s need — a proposiabodds with the incentivizing purposes
of copyright law and with the nature ofifaise as a limited exception to copyright
protection. SeeBasic Books758 F. Supp. at 1535 (rejecting defendant’s “fair use
by reason of necessity” argument i tbsence of evidence that “enjoining
[defendants] from pirating plaintiffs’ copyrights would halt the educational
process”).

127. Similar analysis applies to “[ijportant to educational objectives”
(Factor 2) and “[a]jmount taken is narrgvthilored to educational purpose” (Factor
3) — two additional duplicative subfactoratiGSU instructors @tk as a matter of
course merely by virtue of having seting the work for their students (thus
bringing to five the number of checks ditrtable to the nonprofit educational use).
It is semantic hair-splitting to say that either “[ajmount taken is narrowly tailored
to educational purpose” or “[ijmportant éalucational objectives” differs in any
meaningful way from “use is necessary to achieve your intended educational
purpose” (Factor 1).

Factor 2

128. The Checklist is also skewed inappriately by counting in favor of
fair use the fact that a work is publishedi@Bue of all of Plaintiffs’ works). The

Supreme Court held iHarper & Rowthat the taking of an unpublished work
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weighed strongly against fair use. 471 Lht553-54. Howevethe fact that use
of an unpublished work weighs agaifat use does not support the converse
proposition: that use ofublishedwork weighsn favor offair use.

129. The three “weighs in favor” boxesder Factor 2 — “ [p]ublished,”
“[flactual or nonfiction,” aad “[iijmportant to education@bjectives” — are, again,
necessarily checked almost invariafdy excerpts from Plaintiffs’ booksSee
Plaintiffs’ Proposed Findings of Fact { 179. Moreover, by failing to distinguish
between different types of nonfiction werklepending on the degree of creativity,
as the law requiresge, e.g.Letterese533 F.3d at 1312, the Checklist ignores the
fact that academic works are entitledjteater protection than mere factual
compilations. On the other side of tleelger, the Factor 2 “weighs against”
criteria — that the work is unpublishéfh]ighly creative,” and “[clJonsumable” —
will almost never apply to university course readings, with the exception, perhaps,
assignments for literature classes. The Clwtdk thus designed to favor fair use
even for takings from highly creative works of scholarship.

Factor 3

130. Similar to its treatment of ‘itblished,” although the Checklist
correctly instructs that it weighs agdifair use if the portion copied without

authorization is the “heart” of the workeeHarper & Row 471 U.S. at 565-66,
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neitherHarper & Rownor any other case stands for the proposition that if the
portion taken iot “central” to the work, as thChecklist puts it, it weigha
favor offair use. The inclusion of thisitgrion on the “weighs in favor” column,
together with the inevitably check&aimount taken is narrowly tailored to
educational purpose” — outweighs wkhbuld be the keyonsideration under
Factor 3: whether a large portion oétork is being used (which was not
checked on a single checklist produtgdDefendants in this actionpee
Plaintiffs’ Proposed Findings of Fact § 182.

Factor 4

131. Under Factor 4, the Checklist inclisdfu]se stimulates market for
original work” in the “weighs in favor ofair use” column, but this factor will
usually be duplicative of “[n]o significamiffect on market or potential market.”
Although some courts citealpotential stimulative effectf an infringer’s use as
support for a finding of no adverstext on the markefor the original see, e.g.
Bill Graham Archives v. Dorling Kindersley Ltcdl48 F.3d 605, 615 n.5 (2d Cir.
2006), it is not given independent sigoénce as a justification for unlicensed
copying. The Checklist, however, effe@ly double-counts in favor of fair use by

giving each of these criteria its own “weighs in favor” box.
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132. Another unwarranted “weighs inviar” subfactor under Factor 4 is
“[nJo similar product [is] marketed by trepyright holder.” Counting this as
weighing in favor of fair use missestbbvious the fact that the unauthorized
ERes copying competes with the sale or licensingebriginal workmarketed by
the copyright ownerMoreover, a work that is ugue deserves, if anythingore
copyright protection, not less.

133. The Checklist also eria providing fair-use credit under Factor 4 if
the book is “[n]o longer in print.” This ignes the fact that this consideration has
been largely mooted by the developmena obbust licensing market that allows
instructors to obtain inexpensive licensegopy and distribute excerpts of out-of-
print books. Adarper & Rowmade clear, the key consideration is whether the
original is available “through normal channeldd. at 553;see alscAm.
Geophysical Union60 F.3d at 929. Therefore, so long as the desired excerpt is
available for licensing — as the Joint Rgiworks are — an infringer is not entitled
to affirmative fair use @&dit because the book happens to be out of print.
Moreover, the checklist already hasacter 4 box for “[l]icensing or permission
unavailable,” such that including sepa@raheck boxes for “out of print” and
“licensing or permission unavailable” dm@mes yet another way of artificially

multiplying the checks on the “weighs in fat@olumn so as tailt the factor in
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favor of fair use even for takings thditectly displace Plaintiffs’ permissions
market.

134. Although the Checklist provides thi&t[o]ne or few copies [are]
made or distributed,” it fails to instrutitat ERes involves the making of multiple
copies per student (as Datlants have stipulatedpeeStipulated Facts § 57;
Plaintiffs’ Proposed Findings of Fact, { 18&.more fundamental flaw is the fact
that the inquiry is largely irrelevant: édaw requires consideration of the impact
of the infringing condudf it were to become widespreadampbel] 510 U.S. at
590 — an inquiry that is unaffected by the number of unauthorized copies the
defendant makesd distributes.

135. Yet another unwarranted Factotfdvors fair use” box is “[u]ser
owns lawfully acquired or purchasedpy of original work.” Whether the
infringer owns the copy from which copiase made and distributed has no bearing
on the market impact of the unauthorizegies made from the owned original.

136. Finally, the Checklist counts as favorifagr use the fact that access to
the work is restricted to students in thasd or some other small group. But there
Is no “It could be worse” exception in coft law. Like “[o]ne or few copies
made,” this inquiry is properly subseehwithin the question of whether the

copying impacts the market or potentialrket for the work, which requires the
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court to consider the impact if the copying were to bexaidespread.

137. As the foregoing paragraphs makear, the pervasive, ongoing
infringement at GSU is a direct consence of the defective design of the
Checklist, which — intentionally or netimproperly multiplies the “checks” in
favor of fair use so as to effectiygberpetuate the infringement for which
Plaintiffs seek injunctive relief.

VII.  PLAINTIFES ARE ENTITLED TO INJUNCTIVE RELIEF
COVERING ALL PLAINTIFF WORKS

A. Plaintiffs Have Made the Required Showing

138. The Court is authorized to graa injunction “on such terms as it
may deem reasonable to prevent orreéstinfringement of a copyright.” 17
U.S.C. § 502(a).

139. As a matter of substantive copyright law, “an injunction is appropriate
when there is ‘a past infringememidaa substantial likelihood of future
infringement.” New World Music Co. iiampa Bay Downs, In2009 WL
35184, *9 (M.D. Fla. Jan. 6, 2009) (quotiRgc. & S. Co.744 F.2d at 1499).

140. As shown above, Defendants are lggeesponsible for the ongoing
infringing conduct by GSU employees — flgwand library staff responsible for

the selection, copying, and distributionedéctronic course materials — and such
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conduct, exemplified by the tailgs listed on the Joint Filing, is not fair use for the
reasons set forth above.

141. Defendants’ current policies apdactices present a “threat of
continuing violation,”Basic Books758 F. Supp. at 1542, sufficient to warrant an
injunction that covers existing and futwerks owned or controlled by Plaintiffs.

B. Plaintiffs Are Entitled to an | njunction Covering All of Their
Works

142. Courts routinely grant injunctive Iref in copyright actions when a
plaintiff has demonstrated (i) infringentesf a representative sample of works
emblematic of a pattern of unlawfulgmtice and (ii) a likelihood that the
infringement will continue absent an injunction.

143. Itis “standard practice” for plaintiffs prosecuting suits involving
infringing systems such as those utiliz¢dsSU to identify a limited number of
representative infringements agidence of a larger pattern of ongoing violations.
SeeArista Records, Inov. Becker Entersinc.,, 298 F. Supp. 2d 1310, 1315 (S.D.
Fla. 2003). Based on such examplesirts regularly enjoin defendants from
infringing anyof the plaintiffs’ copyrighted works.

144. For example, iMetro-Goldwyn-Mayer Studios, Inc. v. Grokster, |td.
518 F. Supp. 2d 1197 (C.D. Cal. 2007yraup of record-company and movie-

studio plaintiffs appended to their complaint — exactly as Plaintiffs did here —
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exhibits identifying certain of their wks found on the file-sharing systems of
Grokster, StreamCast, ancetbther defendants, while kag clear that the list
was only a sample of the “massive” imigement taking place on those systems.
SeePl. Opp. Ex. 8Metro-Goldwyn-Mayer Studios, Inc., et al. v. Groksled., et
al., Complaint for Damages and Injunctiveli®éfor Copyright Infringement (Oct.
2,2001) at 13. The court (after a rerddrom the Supreme Court) entered an
injunction covering “all of Plaintiffs’ copyghted works whether now in existence
or later created,” not just the works iretbxhibits attachetb the complaint.
Grokster,518 F. Supp. 2d at 1229. In doing so, the court went out of its way to
explain that the injunction was “entiygbroper” and cited supporting case law to
that effect from the Eighth, Nth, and Eleventh Circuitdd.?

145. This approach is typical ithe Eleventh Circuit. I?ac. & S. Co744
F.2d 1490 — one of &éhcases cited iGrokster— a television station owner sued
over the infringement of a single newsdaist sought to enjoin the defendant from
infringing any of its other newscast$he Eleventh Circuit rejected the

defendant’s argument that the injunctmuld not sweep more broadly than the

? See alstA&M Records, Inc. v. Napster, Ind&No. C 99-05183 MHP, 2001 U.S.
Dist. LEXIS 2186, at *4 (N.D. Cal. Mah, 2001) (extending the injunction beyond
the specific works identified in the complato all of the plaintiffs’ works present
on the Napster peer-to-peer file-sharing system).
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single work named in the suit and uph#l Court’s authority to issue an
injunction addressing all plaintiff wosk including “unregistered works” and
“works that have ndbeen created.ld. at 1499 n.17Pac. & S. Co. v. Duncan
618 F.Supp. 469, 471 (N.D. Ga. 1985) (Evans(enjoining the @pying of any of
the plaintiff's broadcast news pr@gns). The issuarose again iable News
Network v. Video Monitoring Servs. of Ameried0 F.2d 1471 (11th Cir. 1991),
where the panel overturned an injunctpyeventing the copying of any of CNN’s
daily newscasts in addition to the lowerk identified in the complaintld. at
1486. The Eleventh Circuit, sitting ®&anc, vacated the panel decisiseeCable
News Network v. Vidddonitoring Servs. of Am949 F.2d 378 (11th Cir. 1991),
after which the district court reinstated the injunction covering all of the plaintiff’'s
newscastsSee Cable News Network vdgo Monitoring Servs. of Ad59 F.2d
188 (11th Cir. 1992).

146. District courts in this Circuit hae followed suit. In numerous cases,
the complaints have identified a representative sample of works allegedly infringed
by the defendant, and the trial courts heseied broad injunctions covering all of
the plaintiffs’ works. See, e.g., Warner BroRecords Inc. v. TaiNo.: 3:07-cv-
134-J16-HTS2008 U.S. Dist. LEXIS 46034, at *9 (M.D. Fla. June 12, 2008)

(enjoining the defendant frofdirectly or indirectly infringing Plaintiffs’ rights
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under federal or state law in the Exhibit A Recordings and any sound recording,
whether now in existence or later des that is owned or controlled by
Plaintiffs”); Sony BMG Music Entm’t v. VillarreaNo. 5:06-CV-323(CAR), 2007
U.S. Dist. LEXIS 883, *10 (M.D. Ga. Jan. 3007) (granting injunction “barring
Defendant from infringing upon all of Plaintiffs’ copyrighted recordings, and not
just those eight recordings listed hereijista Records, LLC v. ButleNo: 8:07-
cv-3-T-23EAJ, 2007 U.S. Dist. LEXIS 93807, at *12 (M.D. Fla. Dec. 21, 2007)
(“Because the defendant’s admissions shaivonly her liability for infringement
of the twenty-two infringed recordings baiso a substantial threat of continuing
infringement, enjoining the defendant fronmther infringement of the [plaintiff's]
sound recordings, whether now in existemr later created, is appropriate.”);
Elektra Entm’t Group Inc. v. Brimle\No. CV-205-134, 2006 U.S. Dist. LEXIS
56798, at *11 (S.D. Ga.uy. 15, 2006) (samé).

147. Courts routinely extend copyrightjimctions to include not only all

of the plaintiff's works currently in existee but also those not yet created. In the

® Recent cases have exteddejunctive relief beyond the plaintiffs’ works to entire
categoriesof copyright owners’ works. For example Nk Money Music v.
Oakland Park Entertainment CargNo. 09-CV-61416, 2009 U.S. Dist. LEXIS
121661, at *7-*10 (S.D. Fla. Dec. 11, 200® court enjoined the defendant from
infringing the copyrights of all members of ASCAP, the repertory of which
encompasses several million worksee also Joelsongs v. Shelley Broad, [@ac.,
491 F. Supp. 2d 1080, 1086-87 (D. Ala. 2007) (same).
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leading fair use decision involving edhtional coursepacks, the Sixth Circuit
rejected the defendants’ argument thatdistrict court “exceeded its powers by
enjoining them from reproduction of futucepyrighted works,” explaining: “We
do not find the argument persuasive.eWeight of authority supports the
extension of injunctive relief to future worksPrinceton Univ. Pres99 F.3d at
1392-93. Similarly, irBasic Books; in which the complaint identified 12 sample
excerpts of works copied by Kinko’s withopirmission for use in coursepacks,
758 F. Supp. at 1542 — the court enteaardnjunction covering “any work in
which plaintiffs or any of them now awor hereafter acquire a copyright or
exclusive right under copyright in timeaterial copied.” 1991 WL 311892, at *1
(S.D.N.Y. Oct. 16, 19913.

148. The specific titles identified on thiwint Filing do not represent the
limit of Defendants’ liability or define thecope of potential inpnctive relief. To
the contrary, the undisputed facts confirm the “substantial threat” of continued

infringement of Plaintiffs’ works. WerBefendants successful in their attempt to

* See alsdlektra Entm’t Group, Inc. v. JenseNo. 1:07-CV-0054-JOF, 2007 U.S.
Dist. LEXIS 60073, at *8-*9 (N.D. Ga. Aud.6, 2007) (“In casewhere there is
such a history and threat of continueftimgement, a district court ought not only
to issue a broad permanent injunctioatpcting present works, but can protect
works not yet created.” (citations omittedypony Music Entm’t v. Global Arts
Prods, 45 F. Supp. 2d 1345, 1347 (S.D. Fla. 1999) (same).
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limit the relief to the Joint Filing work®laintiffs would be compelled to file a
new suit for other of their works currentby the system and another action every
time a new work of theirs appears on thedaSectronic course reading systems.

149. The broad injunctions entered iretbases cited aboveere crafted
precisely to avoid sudhefficiency. As théArista Recordourt explained,
“[B]ecause Plaintiffs continually eate new works — works that would be
vulnerable to infringement if the injunctiamere limited to existing works, and that
would require new litigatioto redress each future infringement — the requested
injunction follows standard practice @opyright cases by covering works to be
created in the future.298 F. Supp. 2d at 1318ee alsd/illarreal, 2007 U.S. Dist.
LEXIS 883, at *10 (samerth-O-Vision, Inc. v. Home Box Officé74 F. Supp.
672, 686 (S.D.N.Y. 1979) (“[l]t would be igeitable to grant the copyright owner
.. . judgment on the issue of liability withoenjoining the infingement of future
registered works. Otherwise, HBQould be required to bring a separate
infringement action every time it regidgted] a new copyright work . . . .").

150. To the extent GSU’s systematicagtices violate copyright law, the
appropriate remedy is an injunction barring the Defendants from continuing to
engage in those practices asdhe range of Plaintiffs’ wks, not just with respect

to the Joint Filing works.
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151. The cases make cleamtlthe registration status of such additional
works is not material to thesuance of injunctive relief. Indeed, in the Eleventh
Circuit the works covered by an injunctiored not even be registerefleePac.

& S. Co.,744 F.2d at 1499 n.17 (“[T]he statutepides for injunctions to prevent
infringement of ‘a copyright,hot necessarily the registered copyright that gave
rise to the infringement action."$pe alsdPerfect 10508 F.3d at 1154 n(IOnce

a court has jurisdiction over an action for copyright infringement under section
411, the court may grant injunctive reliefrestrain infringement of any copyright,
whether registered or unregistered.” (citations omittédlgn Mills, Inc. v. Linn
Photo Co, 23 F.3d 1345, 1349 (8th Cir. 1994).

VIIl. PLAINTIFFS ARE ENTITLED TO COSTS AND ATTORNEY'S
FEES

152. Section 505 of the Copyright Act, 1¥.S.C. 8§ 505, provides: “In any
civil action under this title, the court in itsscretion may allow # recovery of full
costs by or against any party other thanUhéed States or an officer thereof. . . .
[T]he court may also awamreasonable attorney’s fee to the prevailing party as
part of the costs.”

153. An award of attorney’s fees “ancitiato prospective relief” is “not
subject to the strictures die Eleventh AmendmentMissouri v. Jenkins491

U.S. 274, 279 (1989).

60



154. The “only preconditions to an award of fees is that the party receiving
the fee be the ‘prevailing partyhd that the fee be reasonablélitek Holdings,
Inc. v. Arce Eng’'g C.198 F.3d 840, 842 (11th Ckt999) (citation omitted).

155. The factors courts take intomsideration in determining the
appropriateness of an award of attorndgiss include “frivolousness, motivation,
objective unreasonableness (both in theuf@lchnd in the legal components of the
case) and the need in particular cirstiamces to advance considerations of
compensation and deterrencébdgerty v. Fantasy510 U.S. 517, 534 n.19 (1994).
See alsdMlitek, 198 F.3d at 842.

156. The foregoing factors must bp@ied in a manner “faithful to the
purposes of the Copyright ActMitek, 198 F.3d at 842 (quotirfgpgerty, 510
U.S. at 534 n.19).

157. A showing of bad faith on the part of the defendant is not a
prerequisite to an awaiof attorney’s feesOriginal Appalachian Artworks, Inc. v.
Toy Loft, Inc, 684 F.2d 821, 832 (11th Cir. 1982) (quotedVlitek, 198 F.3d at
842);Sherry Mfg. Co., Inc. vlowel King of Fla., In¢.822 F.2d 1031, 1034 (11th
Cir. 1987). Nor does a finding of good faith on the part of the losing party
mandate a denial of attorney&es to the prevailing partysherry Mfg. Cq.822

F.2d at 1035.
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158. Prosecution of copyright infringementfdases (including fair use) in
the face of contrary prior decisions ifving closely analogous facts has been held
to be “objectively unreasonable” undevgerty Barclays Capital Inc. v.
Theflyonthewall.com700 F. Supp. 2d 310, 330 (S.D.N.Y. 2010).

159. Defendants’ insistence on litigatingtlugh trial a fair use defense
that: cannot be squared with the two closest judicial preced@&mriaceton
University PresandBasic Booksthat is not supported by any other judicial
precedent; that is irreconcilable wifongressional intent as embodiedha
Classroom Guidelines; that is invoked to justify taking for free in digital form the
same material Defendardsknowledge would be infriging in paper form; and
that is predicated on the unilateral prdgation of a new copyright policy in the
middle of the lawsuit that has demonstydfailed to rein in the widespread
unauthorized takings of Plaintiff’ copyrigkd works that prompted this suit is
objectively unreasonable.

160. An award of attorney'’s fees indke circumstances would further the
purpose of the Copyright Act by (i) protecting Plaintiffs’ ability to remuneration
for the digital copying, display, and distribution of their copyrighted works, as is
necessary to preserve their incentivedatinue to publish such works and (ii)

discouraging GSU and other schools frsgating the migration from paper to
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digital copying as an opportunity to emgain widespread unauthorized copying of
significant portions of copyrighted bookbkgereby depriving the publishers of
revenue from their primary market aich their business models depend.

Respectfully submitted this 17th day of May, 2011.
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