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PROCEEDI NGS

( ATLANTA, FULTON COUNTY, GECRG A; MAY 17, 2011
I N OPEN COURT. )

THE COURT: GOOD MORNI NG EVERYBODY. ALL RI GHT.
COUNSEL, | TRUST EVERYBODY |S READY TO BEG N. | KNOW WHO MANY
OF YOU ARE, BUT | WOULD APPRECI ATE IT I F YOU WOULD | DENTI FY
YOURSELVES FOR THE RECORD STARTI NG W TH THE PLAI NTI FFS.

MR RICH GOOD MORNING |I'"'MBRUCE RRCH [|'M FROM
THE LAWFIRM OF WEI L, GOTSHAL & MANGES.

M5. SINGER: YOUR HONOR, RANDI SI NGER FROM THE LAW OF
VEEI L, GOTSHAL & MANGES.

MR KRUGVAN: EDWARD KRUGVAN W TH BONDURANT M XSON &

ELMORE.
MR LARSON: TODD LARSON FROM VEI L, GOTSHAL & MANGES.
MR BLOOM  JONATHAN BLOOM WEI L, GOTSHAL & MANGES.
M5. MAYER  STACEY MAYER, WEIL, GOTSHAL & MANGES.
MR RAINS: JOHN RAINS, BONDURANT M XSON & ELMORE.
THE COURT: | S THAT ALL OF COUNSEL FOR THE

PLAI NTI FFS?

MR RICH ITIS YOUR HONOR

THE COURT: ALL RIGHT. FOR THE DEFENSE?

MR SCHAETZEL: THANK YOQU, YOUR HONOR |'M STEVE
SCHAETZEL WTH THE FIRM OF KING & SPALDING | F | MAY FOR
CONVENI ENCE |' LL I NTRCDUCE OUR GROUP. TO MY LEFT IS MR JOHN

HARBI N ALSO W TH KI NG & SPALDING MR TONY ASKEW BEH ND US
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I'S KATRI NA QUI CKER W TH BALLARD SPAHR, MR. RI CHARD M LLER
BALLARD SPAHR AND THEN GLENDA SM TH OUR PARALEGAL FROM KI NG &
SPALDI NG AND IN THE COURTROOM ALSO WTH US | S M5. CALEE
HAYWOOD WHO |'S GENERAL COUNSEL FOR GEORG A STATE AND MARY JO
VOLKERT WHO | S WTH THE AG S OFFI CE.

MR RICH  YOUR HONOR, MAY | TAKE A MOMENT TO
| NTRODUCE SEVERAL OTHERS | N THE COURTROOM?

THE COURT: CERTAINLY.

MR RICH WE HAVE FRANK SM TH FROM CAMBRI DGE
UNI VERSI TY PRESS FROM WHOM YQU LL BE HEARING WE HAVE MR TOM
ALLEN FROM THE ASSOCI ATI ON OF AMERI CAN PUBLI SHERS WHICH | S
I NVOLVED GENERALLY IN THI S EFFORT. Ms. CAROL RI CHVAN FROM SAGE
PUBLI SHI NG FROM WHOM YOU LL HEAR. NI KO PHUND FROM OXFORD FROM
WHOM YOU LL HEAR AND BARBARA CCOHEN WHO IS THE CGENERAL COUNSEL
AT OXFORD UNI VERSI TY PRESS.

THE COURT: GOOD MORNI NG EVERYBODY.

MR KRUGVAN: | DON T WANT TO LEAVE OQUT OUR PARALEGAL
LI NDSEY HARRI SON.

THE COURT: | AGREE, PARALEGALS SHOULD NOT BE LEFT

ALL RIGHT. COUNSEL, BEFORE WE TURN TO BRI EF OPENI NG
STATEMENTS, DCES ElI THER SIDE W SH TO | NVOKE THE RULE OF
SEQUESTRATI ON?

MR KRUGVAN:  WE DO YOUR HONCR

THE COURT: ALL RIGHT.
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MR SCHAETZEL: YOUR HONOR, WE WLL AS WELL. WE
WOULD ASK -- THERE ARE SEVERAL PECPLE HERE WHO HAVE SOME
I NTEREST IN THIS CASE. THEY WOULD LI KE TO STAY FOR OPEN NG
STATEMENT. THEY WOULD CERTAI NLY UNDERSTAND THAT DURI NG THE
TESTI MONY OF W TNESSES THAT THEY WOULD BE SEQUESTRATED, BUT I|F
THAT WOULD BE APPRCPRI ATE.

THE COURT: WLL THEY BE TESTI FYI NG?

MR SCHAETZEL: SQOVE MAY, YES, YOUR HONOR

THE COURT: | THI NK ABSENT SOMVE KI ND OF AN AGREEMENT
WTH THE OTHER SI DE ANYBODY WHO IS GO NG TO TESTI FY WOULD HAVE
TO ABSENT THEMSELVES ONCE THE RULE IS I NVOKED. | F YOU ALL W SH
TO WORK SOVETHI NG OQUT ON THAT, THAT'S OKAY W TH ME.

MR KRUGVAN: | TH NK WE WOULD JUST PREFER THE RULE
TO APPLY.

THE COURT: OKAY. NOWYQU ALL HELP ME | DENTI FY THE
PEOPLE I N THE COURTROOM CURRENTLY WHO ARE GO NG TO TESTI FY, AND
I WANT ALL OF THEM TO COVE FORWARD FOR SOVE | NSTRUCTI ONS, AND
THEN WE' LL EXCUSE YOU AND YOU CAN GO TO THE W TNESS ROOM

MR KRUGVAN:  YOUR HONCR, WE HAVE AS CORPORATE
REPRESENTATI VES THREE REPRESENTATI VES OF THE THREE PLAI NTI FFS.
THEY W LL BE TESTI FYI NG BUT THEY' RE PRESENT AS REPRESENTATI VES
OF THE PLAI NTI FFS AND WOULD BE ALLOAED TO REMAIN I N THE
COURTROOM

THE COURT: AND DO YOU ALL HAVE CORPORATE

REPRESENTATI VES WHO WOULD BE ALLOAED TO REMAI N?
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MR SCHAETZEL: POTENTI ALLY ONE, YOUR HONOR, YES, BUT
AM | TO UNDERSTAND THAT BY VI RTUE OF THAT DESI GNATI ON THEY
WOULD NOT BE SUBJECT TO THE RULE?

THE COURT: THAT'S CORRECT. EACH PARTY WOULD BE
ENTI TLED TO ONE REPRESENTATI VE WHO WOULD BE EXEMPT FROM THE
RULE.

MR SCHAETZEL: VERY WELL, YOUR HONOR, WE
UNDERSTAND. THANK YQU.

THE COURT: OKAY. NOW WE NEED EVERYBODY WHO S GO NG
TO TESTI FY AND WHO S NOT EXEMPT TO COME UP TO THE FRONT OF THE
ROOM AT THI S Tl ME PLEASE.

THE CLERK: ALL W TNESSES ARE HEREBY | NSTRUCTED AND
DI RECTED NOT TO DI SCUSS YOUR TESTI MONY AMONG YOURSELVES OR W TH
ANYONE ELSE OTHER THAN COUNSEL FOR ElI THER SI DE I N THE CASE.
YOU SHALL RETI RE FROM THE COURTROOM AT THI S TI ME BUT SHALL
REMAI N I N ATTENDANCE UNTI L EXCUSED BY THE COURT. YOU SHALL NOT
RETURN TO THE COURTROOM UNTI L CALLED I N BY AN OFFI CER OF THE
COURT. YOQU NMAY RETIRE TO THE W TNESS ROOM TO THE RI GHT, AND I
WLL BE THERE I N JUST A M NUTE TO OPEN I T UP.

THE COURT: COUNSEL, WOULD YQU KEEP YOUR W TNESSES
ADVI SED THAT THE RULE HAS BEEN | N\VOKED AND THAT THEY ARE NOT TO
DI SCUSS TH S CASE OR THEI R TESTI MONY W TH ANYONE EXCEPT FOR
COUNSEL FOR EI THER SI DE, AND LET ME JUST AGAIN EMPHASI ZE, |'M
COUNTI NG ON YQU -- THERE ARE A LOT OF PECPLE I N THE COURTROOM

RI GHT NOW AND |' M COUNTI NG ON YQU TO MAKE SURE THAT EVERYONE
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WHO NEEDS TO LEAVE I N LI GAT OF RULE SEQUESTRATI ON HAS LEFT,
OKAY?

MR KRUGVAN:  YOUR HONOR, | HATE TO MAKE AN
ADM SSI ON, BUT MsS. SEANMANS | S ACTUALLY A PARTY IN THE LAVWGUI T.

THE COURT: | F SHE'S A PARTY SHE WOULD BE ENTI TLED TO
RENAI N.

MR KRUGVAN:  QUT OF FAI RNESS.

THE COURT: THAT'S CORRECT.

MR SCHAETZEL: I T 'S ALSO MY UNDERSTANDI NG THROUGH
AGREEMENT W TH COUNSEL -- OBVI QUSLY THESE PEOPLE ARE EMPLOYED,
SEVERAL OF THEM AT CGECRG A STATE, W TH THE COURT'S PERM SS| ON
AND G VEN OUR UNDERSTANDI NG WE DO NOT' BELI EVE THEY W LL BE
CALLED I'N THE NEXT DAY OR TWO. | THINK IT'S APPROPRI ATE FOR
THEM TO GO BACK TO THEI R OFFI CES AND WORK. THEY WOULD BE
AVAI LABLE ON SHORT | NNOCENCE.

THE COURT: THAT'S FINE, AS LONG AS WE CAN GET THEM
HERE QUI CKLY SO I'T DOESN T HOLD THI NGS UP.

MR SCHAETZEL: YES, NA' AM

THE COURT: ALL RIGHT. COUNSEL, WE' RE READY NOW TO
TURN TO OPENI NG STATEMENTS. LET ME SAY TH'S. |'M VERY
FAM LI AR WTH THIS CASE, AND | WOULD APPRECIATE IT I F YOU ALL
WOULD KEEP YOUR REMARKS REASONABLY SHORT. | THI NK 30 M NUTES
PER SI DE OQUGHT TO BE PLENTY. SO LET'S START WTH THE
PLAI NTI FFS' SIDE AT TH S TI ME.

MR RICH THANK YOQU. OFFICIALLY GOOD MORNI NG YOUR
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HONOR. THI'S CASE IS OF ENORMOUS SI GNI FI CANCE AND CONSEQUENCE
FOR THE PLAI NTI FFS, I NDEED TO THE ENTI RE BOOK PUBLI SHI NG
| NDUSTRY.

THE PURPOSE OF THIS LAWBUIT IS TO ENJO N CONDUCT AT
GSU UNDER THE DEFENDANTS SUPERVI SORY AUTHORI TY CONSTI TUTI NG
SYSTENMATI C TAKI NGS OF PLAI NTI FFS' | NTELLECTUAL PROPERTY FOR
FREE UNDER THE GUI SE OF THE FAI R USE DOCTRI NE.

NOW BOTH LAW AND LOG C, VWE WOULD SUBM T, CONDEMN AS
I NFRI NGEMENT TAKI NG FOR FREE IN DI A TAL FORM THE VERY SAME
KINDS OF MATERI AL THAT EVEN GSU ADM TS MUST BE PAID FOR I N
PAPER FORM

I T DCESN T SUFFI CE, YOUR HONOR, THAT DEFENDANTS HAVE
PROMULGATED A NEW PCLI CY THAT PURPORTS TO FI LTER THESE TAKI NGS
THROUGH THE LENS OF THE FAIR USE DOCTRINE. THE TRI AL RECORD
WLL SHOW THE NEW POLI CY' S UTTER | NEFFECTI VENESS | N MODI FYI NG
PAST PRACTI CE. RAMPANT | NFRI NGEMENT CONTI NUES LARGELY UNABATED
I NCLUDI NG W TH RESPECT TO JO NT FI LI NG WORKS THAT WERE
| DENTI FI ED I N OQUR AMENDED COVPLAI NT. SO THAT A NUMBER OF WORKS
ORI G NALLY | DENTI FI ED STILL SHOW UP SEMESTER AFTER SEMESTER
I NCLUDI NG IN THE JO NT FI LING FOR THE THREE TERM5 THAT YOUR
HONOR | S FAM LI AR W TH.

NOT A SINGLE COURT DECI SI ON SUPPORTS GSU S ALMOST
BOUNDLESS | NTERPRETATI ON OF FAI R USE OR APPLI CABLE JUDI CI AL
PRECEDENT AS WELL AS THE TEXT AND THE LEG SLATI VE H STORY OF

THE COPYRI GHT ACT LEAVE NO DOUBT THAT THE ROUTI NE, UNAUTHCRI ZED
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COPYI NG OF SI GNI FI CANT PORTI ONS FROM PLAI NTI FFS' BOOKS FOR
GSU S ONLI NE COURSE READI NG SYSTEMS IS NOT A FAI R USE.

THE COURT: MY | MPRESSION | S THAT THERE REALLY AREN T
ANY PUBLI SHED CASES THAT NEGATI VE WHAT GECRG A STATE 1S DA NG
I MEAN THERE ARE A LOT OF FAIR USE CASES OUT THERE, BUT THERE
ARE NONE THAT ARE REALLY ON PO NT IN A UNIVERSI TY SETTI NG DO
YOU AGREE W TH THAT?

MR RICH NO YOUR HONOR, AS |'LL GET TO THE ONLY
DI STI NCTI ON WE WOULD ARGUE BETWEEN THE SO CALLED COURSEPACK
CASES AND THE | NSTANT SETTING IS THAT THE DEFENDANTS | N THOSE
CASES W TH ONE EXCEPTI ON WERE FOR PROFI T | NSTI TUTI ONS.

THE COURT: THAT'S A PRETTY MAJOR DI FFERENCE.

MR RICH |IT S A FACTOR

THE COURT: BUT THAT'S NOT -- WHAT I'M SAYING I S
THAT' S REALLY NOT ON ALL FOURS WTH QUR SITUATION. | T SEEM5S TO
ME WHAT HAS TO HAPPEN IN THIS CASE | S THAT A LOT OF DI FFERENT
FAI R USE FACTORS AND A LOT OF DI FFERENT FAI R USE CASES HAVE TO
BE SORT OF READ TOGETHER TO FI GURE OUT WHAT THE BOTTOM LI NE 1 S.

MR RICH  THERE' S NO DOUBT ABQUT I T, AND WE' VE
ATTEMPTED TO ASSI ST, YOUR HONOR, W TH OUR MULTI PLE FI LI NGS AND
MOST RECENTLY OUR PROPOSED CONCLUSI ONS OF LAW BUT WE WOULD
ASSERT THAT FACTUALLY, LEGALLY AND I N TERVS ALL | MPORTANTLY OF
| MPACT ON OUR CLI ENTS, YOQU LL HEAR FROM OUR PLAI NTI FFS, THE
| MPACT OF THE PAPER COURSEPACK PROCESS IS NO DI FFERENT IN I TS

THREATENED NEGATI VE | MPACT ON THE CLI ENTS, AND THAT' S A
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CRI TI CAL ANALCG ZI NG FACT TO THOSE CASES, AND I WLL DI SCUSS
THAT A BIT MORE AS | PROCEED.

THE COURT: WHEN | WAS LOOKI NG QUI CKLY THROUGH THE
PRETRI AL ORDER, | NOTI CED THERE WAS AN EXHI BI T THAT | TH NK WAS
SUPPCSED TO SHOWN HOW MANY HI TS THERE WERE ON THE GEORA A STATE
SYSTEM THAT DOMNLOAD THESE MATERI ALS - -

MR RICH YES, THE ERES REPORT.

THE COURT: -- BUT | COULDN T FI GURE OQUT WHAT THE
PERCENTAGES MEANT. COULD YOU ELABORATE ON THAT?

MR RICH WELL THE HI TS BASI CALLY MEAN ANY Tl ME
SOVEBODY, MOST OFTEN A STUDENT WE PRESUME, WOULD ACCESS THE
MATERI AL MEANI NG AT A M NI MUM THAT REQUI RED CALLI NG UP THE
MATERI AL FOR A DI SPLAY - -

THE COURT: |'M TALKI NG ABOUT THE PERCENTAGES. LIKE
THERE WAS ONE PERCENTAGE .02 PERCENT, | DON T KNOW WHAT THAT
MEANT.

MR RICH |'MNOTI SURE EXACTLY WHAT YOUR HONCR HAD
IN MND. [|'MHAPPY TO LOCK AT WHATEVER EXH BI T YOU D LI KE AND
WE CAN TRY AND WORK THAT THROUGH AND CLARI FY I T.

THE COURT: THAT'S ALL RIGAT. WME CAN GET TOIT
LATER, BUT I T JUST CAUGHT MY EYE AND | WONDERED WHAT | T MEANT.

MR RICH  THANK YOU. YOUR HONOR, PLAI NTI FFS WHO ARE
LEADI NG ACADEM C PUBLI SHERS RELY ON | NCOVE FROM SALES OF THEI R
BOOKS AND JOURNALS PARTI CULARLY AT COLLEGES AND UNI VERSI Tl ES

VWH CH IS THEI R LARGEST MARKET, THAT' S STI PULATED, TO ENABLE
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THEM TO CONTI NUE TO PUBLI SH H GH QUALI TY SCHOLARLY WORKS. THAT
ENTI RE STATEMENT |S STI PULATED I N THE RECORD. ALSO AS
STI PULATED, ACADEM C PUBLI SHERS PLAY AN | MPORTANT ROLE I N
H GHER EDUCATI ON.

THE COURT W LL HEAR TESTI MONY AS TO THE CRI Tl CAL
SUPPORT PUBLI SHERS LI KE OUR PLAI NTI FFS PROVI DE TO | NSTI TUTI ONS
OF H GHER LEARNI NG LI KE GSU I N FULFI LLI NG THEI R EDUCATI ONAL
M SSI ON AS WELL AS TO FACULTY AT THESE | NSTI TUTI ONS WHOSE
AUTHORSHI P OF H GH QUALI TY SCHOLARLY PUBLI CATI ONS HELPS TO
ADVANCE THEI R CAREERS.

THE WORKS PUBLI SHED BY THE PLAI NTI FFS PROVI DE THE
| NTELLECTUAL FUEL THAT SPARKS AND FEEDS THE FI RE OF LEARNING I N
COLLEGE CLASSROOMS, WHETHER I N THE STUDY OF SCI ENCE OR SQOCI AL
SCI ENCE, HUVANI TI ES OR THE LI KE. PLAI NTI FFS RI GOROUS SCREENI NG
OF SCHOLARLY WORKS FOR THEI R QUALI TY AND CONTRI BUTI ONS TO THEI R
FI ELDS CREDENTI AL THE AUTHORS OF THOSE WORKS. | T ASSI STS
YOUNGER FACULTY I'N TENURE DETERM NATI ONS. | T BURNI SHES THE
CREDENTI ALS OF MORE SENI OR SCHOLARS.

PLAI NTI FFS' PUBLI SHI NG EFFORTS ARE COST | NTENSI VE.
AS STI PULATED THE H GH QUALITY OF THEIR WORK | S DI RECTLY
ATTRI BUTABLE TO THEI R | NVOLVEMENT | N EVERY ASPECT OF THE
PUBLI SHI NG PROCESS, AND YOU LL HEAR A LOT MORE ABQUT I T.

AS MR PFUND OF OXFORD UNI VERSI TY PRESS W LL TESTI FY
THERE' S A MJTUALLY BENEFI Cl AL WHAT HE LI KES TO CALL ECOSYSTEM

THAT EXI STS BETWEEN SCHOLARLY PUBLI SHI NG AND ACADEM C
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DEPARTMENTS. EACH CONTRI BUTES TO THE SUCCESS OF THE OTHER ALL
TO THE BENEFI T OF THE PUBLI C | NTEREST | N THE CREATI ON AND
DI SSEM NATI ON OF THE SCHOLARSH P ON WHI CH SCHOOLS LI KE GSU
DEPEND.

THERE' S ALSO A VERY FRAG LE ECOSYSTEM YOUR HONOR.
I T CAN BE PROFOUNDLY DI SRUPTED TO THE EXTENT THAT FACULTY FEEL
THEY' RE FREE TO COPY OR DI STRI BUTE WORKS OF SCHOLARLY
PUBLI SHERS W THOUT PURCHASE OR PAYMENTS OF PERM SSI ONS FEES.

IN THE END WVE WOULD SUBM T THE DEFENDANTS POSTURE AS
TO COPYRI GHAT LAW OBLI GATI ONS ON THEI R PART 1S | RONI C AND
SHORTSI GATED. GSU |'S A RESEARCH UNI VERSI TY. BY DEPRI VI NG
PLAI NTI FFS OF REVENUE WHI CH AS STI PULATED THEY RELY ON AND
VWH CH AGAI N BY STI PULATI ON PLAY AN | MPORTANT RCLE I N THE HI GHER
EDUCATI ON PROCESS, GEORG A STATE EFFECTI VELY UNDERM NES | TS
ABI LI TY TO CARRY QUT I TS TEACH NG M SSI ON AND DEVELCP AND
MAI NTAI N FACULTY WHO ARE LEADI NG SCHOLARS I N THEI R FI ELDS.

NOW THE LAWBUI T, AS YOUR HONOR IS FULLY AWARE,
CENTERS AROUND THE SO CALLED ERES AND ULEARN SYSTEMS AS USED TO
PROVI DE COURSE READI NGS TO STUDENTS. THE SYSTEMS HAVE BEEN I N
PLACE FOR A NUMBER OF YEARS, BUT THE ACCELERATED RELI ANCE ON
THOSE SYSTEMS |S WHAT OCCASI ONED THE BRI NG NG OF THE LAWSUI T
WHEN | T WAS BROUGHT | N 2008.

NOW BY THESE SYSTEMS GSU FACULTY SELECT COURSE
READI NG MATERI ALS FOR ENTI RE CLASSES OF STUDENTS. THEY TAKE A

SINGLE COPY EI THER IN THEI R OAMN POSSESSI ON OR I N THE LI BRARY' S
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COLLECTI ON AND I N THE CASE OF ERES HAVE THE LI BRARY SCAN WHI CH
MEANS MAKE A CCOPY FOR COPYRI GHT LAW PURPCSES OF THE MATERI ALS,
UPLOAD THE COPI ES TO A GSU COMPUTER SERVER CREATI NG ANOTHER
COPY, CREATE ONLI NE COURSE PAGES THROUGH WHI CH THESE SI NGLE
COPI ES ARE THEN MULTI PLY DI STRI BUTED TO STUDENTS, AND I N THE
CASE OF ULEARN FACULTY THEMSELVES UPLCAD AND THEREFORE MAKE
COPI ES OF THESE WORKS ONTO COURSE SPECI FI C ULEARN WEBPAGES
HOSTED ON A SERVER OMNED BY THE UNI VERSI TY SYSTEM OF GEORG A
AND LI CENSED BY GSU.

NOW I'N El THER CASE STUDENTS RECEI VE COPI ES OF THE
WORKS WHI CH ARE DI SPLAYED ON THEI R OWN COVPUTERS, CAN BE
DOMLOADED TO THEI R COVPUTER HARD DRI VES AND PRI NTED | N EACH
CASE CREATI NG PERVANENT ADDI TI ONAL COPI ES.

THE TESTI MONY WLL SHOW I N ADDI TI ON, YOUR HONOR, THAT
MANY STUDENTS BRI NG PHYSI CAL PRI NTQUTS OF THESE MATERI ALS TO
THEI R COURSES OFTEN AS REQUESTED BY FACULTY MEMBERS. NONE OF
THE FACTS |' VE JUST CITED AS TO THESE MECHANI CS ARE CONTESTED.
THEY' RE ALL I N THE STI PULATI ONS.

NOW THE FOREGO NG ACTI VI TI ES | MPLI CATE AT LEAST THREE
EXCLUSI VE RI GHTS OF COPYRI GHT, YOUR HONOR, UNDER SECTI ON 106 OF
THE COPYRI GHT ACT. 106(1) G VES THE COPYRI GHT OMNER THE RI GHT
TO REPRODUCE AND COPI ES THE ORI G NAL WORK. 106(3) OF THE ACT
TO DI STRI BUTE COPIES TO THE PUBLI C, AND 106(5) TO MAKE A PUBLIC
DI SPLAY. ALL OF THOSE ARE | MPLI CATED.

FOCUSI NG SOLELY ON THE THREE ACADEM C TERMS THE COURT
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HAS ORDERED THAT SHOULD SERVE AS REPRESENTATI VE OF ONGO NG
PRACTI CE NOT' A SI NGLE SUCH COPY, DI STRI BUTI ON OR DI SPLAY OF THE
MORE THAN 60 OR SO PLAI NTI FFS' WORKS SO UTI LI ZED HAVE BEEN
AUTHCRI ZED BY THEM AS THE COPYRI GAT OWNER

NOW WHAT ARE WE LOOKI NG AT FOR THESE THREE TERMVS
ALONE KEEPING IN M ND THAT ONLY ONE OF THESE TERMS THE FALL OF
2009 WAS REALLY A FULL ACADEM C TERM IN THE SENSE OF I TS
BREADTH AND TENURE? WE RE LOOKI NG AT SI GNI FI CANT TAKI NGS BOTH
QUALI TATI VELY AND QUANTI TATI VELY. MANY PERENNI AL, WHAT OUR
CLI ENTS WOULD CALL CANONI CAL, THAT'S A MOUTHFUL OF WORKS THAT
FORM THE BACKBONE OF COURSE CURRI CULA SEMESTER AFTER SEMESTER

ALL OF THESE WORKS ARE SI GNI FI CANT WORKS OF
SCHOLARSHI P I N THEI R FI ELDS, AND THAT' S NOT SURPRI SI NG THAT' S
VWHY THE FACULTY SELECT THEM I N THE FI RST PLACE. NEARLY ALL ARE
AT LEAST A CHAPTER I N LENGTH RANG NG TO AS NMANY AS EI GAT
CHAPTERS. AS MJCH AS 35 PERCENT OF ENTI RE WORKS APPEAR ON THE
JO NT FILING AND IN THE CASE OF COPYRI GHTED CONTRI BUTI ONS TO
COVPI LATI ONS, A HUNDRED PERCENT OF THOSE AUTHORS COPYRI GHTED
WORKS HAVE BEEN TAKEN.

ACCORDI NG TO DEFENDANTS' OM NMATH | F YOU WERE TO JUST
DO A SI MPLE AVERAGE OF ALL OF I T, ALTHOUGH | DON T KNOW THAT
THAT' S TERRI BLY MEANI NGFUL, | T WOULD AVERAGE NEARLY 10 PERCENT,
9.6 PERCENT - -

THE COURT: WHI CH OF THE WORKS DO YOU RECALL THAT

WERE EI THER 35 PERCENT COPI ED OR A HUNDRED PERCENT COPI ED?
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MR RICH  THE 35 PERCENT WORKS THAT | HAVE IN M ND
APPEAR -- I T'S A CAMBRI DGE UNI VERSI TY WORK THAT APPEARS | N THE
JO NT FILING AND WE CAN CALL IT UP AS | KEEP GO NG

THE COURT:  OKAY.

MR RICH AND, BY THE WAY, IN ALMOST ALL CASES THESE
EXCERPTS AS YOQU VE READ ARE COMBI NED W TH OTHER EXCERPTED
READI NGS, AND ON THAT LI ST AS MANY AS 35 COVBI NE TO CREATE WHAT
VE WOULD CALL A DI A TAL COURSE ANTHOLOGY, AND THESE TAKI NGS,

FI NALLY, ARE ALMOST I N EVERY | NSTANCE IN THE NATURE OF ASSI GNED
CLASSROOM READI NG THESE AREN T ANCI LLARY. THEY' RE NOT
SUPPLEMENTAL | N THE SENSE THAT YOU M GHT WANT TO READ I T I F YQU
WANT TO  THEY' RE CORE CURRI CULA READI NG MATERI ALS.

THE COURT: THAT 1S DI FFERENT FROM MY SOVEWHAT VAGUE
RECOLLECTI ON OF WHAT' S I N THESE LI STS. | THOUGHT THAT MOST OF
THEM WERE -- THE ALLEGED | NFRI NG NG EXCERPTS WERE NOT THE MAI N
ASSI GNMVENT | N THE COURSE BUT RATHER A SUPPLEMENTAL TYPE READI NG
OR PGSSI BLY A REQUI RED READI NG

MR RICH  YOUR HONOCR, THE RECORD WLL SHOW
OTHERW SE, AND WE' LL HAVE CONCESSI ONS FROM PROFESSCRS, AND | F |
COULD JUST GLANCE AT A NOTE FOR A SECOND ON THI S? ONLY 38
PERCENT OF THE 102 CHECKLI STS THAT WERE FI LLED OUT EVEN CHECKED
THE BOX CALLING IT FOR WHATEVER | T MEANS SUPPLEMENTAL CLASSROOM
READI NG, AND THE OVERWHELM NG PERCENTAGE OF THESE | NDI CATED
THAT THESE WORKS WERE NECESSARY FOR THE TEACHI NG PURPOSE OF THE

COURSE.
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THE COURT: BUT I'M THI NKI NG ABOUT WHAT WAS | N THE
JONT FILING AND | TH NK ONE OF THE PARTS OF THE JO NT FI LI NG
CALLED FOR DESI GNATI ON OF WHETHER THE MATERI ALS WERE
SUPPLEMENTAL - -

MR RICH  VWHAT YOUR HONOR ASKED FOR AND WHAT' S
PROVI DED I N THE RI GHT- MOST COLUWMN | S WERE THERE OTHER PURCHASED
TEXTBOOK TYPE MATERI ALS. FOR A NUMBER OF THESE COURSES,
ALTHOUGH NOT ALL, THERE WERE ALSO BOOKSTORE PURCHASED
MATERI ALS, BUT MAKE NO DOUBT ABOQUT I T, | TH NK THE RECORD W LL
BE ABSCLUTELY CLEAR ON THI'S PA NT, THERE MAY BE OTHER PO NTS OF
CONTROVERSY, EACH OF THESE PROFESSCRS ASSI GN THESE AS MANDATORY
REQUI RED ASSI GNED COURSE READI NGS.  THEY' RE SUPPLEMENTAL ONLY
IN THE SENSE THAT SUPPLEMENTAL M GHT MEAN I N ADDI TI ON TO OTHER
READI NG,

THE COURT: SO WHAT YQU RE SAYING IS YOU RE RELYI NG
ON TESTI MONY BESI DES WHAT' S I N THE JO NT FI LI NG?

MR RICH  ABSCLUTELY AND FROM DEPGSI TI ONS AND LI VE
TESTI MONY W LL CLARI FY THAT PO NT.

THE COURT: ALL RIGHT.

MR RICH  NOWINSTEAD OF REQUI RI NG STUDENTS TO
PURCHASE WORKS OR PAY PERM SSI ONS FEES AUTHORI ZI NG THE COPYI NG
OF THESE VARI QUS EXCERPTS AND THEI R ASSEMBLY | NTO READI NG
ANTHOLOG ES, GSU HAS PERM TTED FACULTY MEMBERS TO PROVI DE
SI GNI FI CANT PORTI ONS OF THESE WORKS TO ENTI RE CLASSES OF

STUDENTS FOR FREE.
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THE EFFECT OF THI' S PRACTI CE, YOUR HONOR, |S THAT A
SINGLE PURCHASED COPY OF ONE OF PLAINTIFFS WORKS WHETHER BY
THE GSU LI BRARY OR BY THE | NDI VI DUAL FACULTY MEMBER FULFI LLS
THE DEMAND FOR THE WORK BY ENTI RE CLASSES OF STUDENTS, 10, 20,
AS MANY AS 50 OR MORE STUDENTS ON THE WORKS LI STED IN THE JO NT
FI LI NG

NOW @ VEN THAT THI S ACADEM C MARKET | S PLAI NTI FFS
PRI MARY MARKET, I TS NOT DI FFI CULT TO DI SCERN HOW THAT PRACTI CE
UTI LI ZI NG A SI NGLE PURCHASED COPY TO FULFI LL THE DEMAND OF
COUNTLESS CLASSES OF STUDENTS SEMESTER AFTER SEMESTER AND YEAR
AFTER YEAR PARTI CULARLY AS THE FOURTH FACTOR OF THE FAI R USE
ANALYSI S | NSTRUCTS WERE THI S TO BECOVE A NATI ONAL PRACTI CE
COULD LI TERALLY DESTROY PLAI NTI FFS' BUSI NESS AND YOU LL HEAR
TESTI MONY ON THAT.

SO, YOUR HONOR, G VEN PLAI NTI FFS' OANERSHI P OF THE
COPYRI GHTS TO NUMERQUS OF THE WORKS | NVOLVED FROM THE JO NT
FI LI NG ACTS OF COPYRI GHT | NFRI NGEMENT BY GSU EMPLOYEES MEANI NG
THE COPYI NG DI SPLAY, DI STRI BUTI ON FOR WH CH DEFENDANTS ARE
LEGALLY RESPONSI BLE UNDER THE DOCTRI NE OF RESPONDEAT SUPERI OR,
AND DEFENDANTS ACKNOW.EDGE RESPONSI BI LI TY AND DUTY TO ASSURE
THAT GSU AND | TS EMPLOYEES COWVPLY W TH FEDERAL COPYRI GHT LAW
PLAI NTI FFS WE BELI EVE W LL AT TRI AL HAVE DEMONSTRATED THEI R
ENTI TLEMENT TO AN | NJUNCTI ON HALTI NG THE CONDUCT.

NOW HOW DO THEY DEFEND? THREE TYPE OF DEFENSES.

FI RST TRYI NG TO EVADE LEGAL RESPONSI BI LI TY ALTOGETHER. ~ SECOND
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BY TRYI NG TO WHI TTLE DOMN THE NUMBER OF ASSERTED | NFRI NGEMENTS,
AND THI RD BY ASSERTI NG A SWEEPI NG FAI R USE DEFENSE.

LET ME TOUCH ON EACH OF THOSE VERY BRI EFLY.
SOVEREI GN | MVUNI TY CLAI M5, STI PULATED FACTS I N THE CASE, YOUR
HONOR, AS WELL AS THE TRI AL TESTI MONY THAT WLL COMVE | N BY
DEPGCSI TI ON OF PRESI DENT BECKER ESTABLI SHED THE NECESSARY
CONNECTI ON BETWEEN THE NAMED DEFENDANTS AND THE | NFRI NG NG
ACTIVITY AR SI NG QUT OF FACULTY AND ADM NI STRATOR EFFORTS TO
| MPLEMENT THE FEBRUARY 2009 PQOLI CY.

THI' S RECORD MAKES CLEAR, AMONG OTHER THI NGS,
DEFENDANTS' SUPERVI SORY AUTHORI TY OVER THE OPERATI ON AND
MAI NTENANCE OF THE ERES SYSTEM AND THE STAFF THAT ADM NI STERS
I T. THAT'S STI PULATI ONS 41, 44, AND 45.

DEFENDANTS' RESPONSI Bl LI TY FOR THE FUNCTI ONI NG OF
GSU S ACADEM C ADM NI STRATI ON | NCLUDI NG, QUOTE, CORRECTI NG
NONCOVPLI ANCE W TH FEDERAL COPYRI GHT LAW UNQUOTE. THAT' S
STI PULATI ON 42.

DEFENDANTS' AUTHORI TY TO ORDER THAT COPYRI GATED WORKS
MAY BE DI STRI BUTED ELECTRONI CALLY AT GSU, QUOTE, ONLY | F DONE
I N COVPLI ANCE W TH PCLI CI ES SET BY THE STATE OF GEORA A BOARD
OF REGENTS, GEORG A STATE UNI VERSI TY OR A COURT- ORDERED
I NJUNCTI ON, UNQUOTE. THAT'S STI PULATI ON 47.

DEFENDANTS' AUTHORI TY TO DI RECT REMOVAL OF | NFRI NG NG
MATERI ALS AND THE CREATI ON OF ANY NECESSARY REPORTS TO ASSURE

COVPLI ANCE W TH ANY COURT- ORDERED | NJUNCTI ON.  THAT' S
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STI PULATI ON 49.

VE WOULD SUBM T, YOUR HONCR, THAT WE NEED MAKE NO
MORE DETAI LED SHOW NG THAN THAT I N CRDER FOR THE CASE TO GO
FORWARD AGAI NST THESE DEFENDANTS. THERE REMAI N NO TRI ABLE
| SSUES REGARDI NG SOVEREI GN | MMUNI TY.  WHAT | S MORE UNDER BASI C
PRI NCl PLES OF RESPONDEAT SUPERI OR AS APPLI ED I N THE COPYRI GHT
SETTI NG AS THE COURT ALREADY OBSERVED I N I TS SUMVARY JUDGVENT
RULI NG QUOTE, DEFENDANTS CANNOT ENCOURACGE | NSTRUCTORS TO MAKE
THESE DI FFI CULTY FACT- BASED DECI SI ONS REGARDI NG FAI R USE AND
THEN CLAI M THEMSELVES TO BE | MMUNE FROM LI ABI LI TY AS A RESULT
OF FAIR USE DECI SI ONS. AS YOUR HONOR WROTE, THOSE DEFENDANTS
WHO FORMULATED THE CURRENT PCLI CY ARE ALSO RESPONSI BLE FOR
OVERSEEI NG | TS | MPLEMENTATI ON.

YOUR HONOR, TO YOUR EARLI ER QUESTI ON | ' VE BEEN HANDED
A NOTE. THE 35 PERCENT EXAMPLE IS A WORK CALLED ASSESSI NG
SPEAKI NG  THAT' S A CAMBRI DGE WORK AS | | NDI CATED, AND A
HUNDRED PERCENT WOULD REFER TO ANY FULL TAKING OF A CHAPTER I N
A COWPI LATI ON OF WORKS; | N OTHER WORDS, WHERE EACH CHAPTER | S
VWRI TTEN BY A DI STI NCT AUTHOR, AND THEREFORE LI TERALLY AS TO
THAT AUTHOR OF COURSE THE TAKING IS A HUNDRED PERCENT OF THAT
AUTHOR S WORK. | HOPE THAT CLARI FI ES YOUR HONOR S QUESTI ON.

NOW COPYRI GHT FORVALI TI ES. DEFENDANTS CHALLENGES TO
COPYRI GHT FORMALI TI ES NAMELY | S THEI R REA STRATI ON CERTI FI CATE
HERE, 1S THERE AN ASSI GNMENT DOCUMENT THERE AND THE LI KE, THEY

ARE LARCELY UNFOUNDED AS YOU LL SEE, BUT I N ANY EVENT WE WOULD
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ARGUE THEY' RE BESI DE THE PO NT FOR THE | NSTANT EXERCI SE.

THE COURT HAS DETERM NED THAT THE LEGALITY OF GSU S
CURRENTLY PCLICY IS TO BE TESTED BY EXAM NATI ON OF TAKI NGS FROM
THE THREE TERVS | DENTI FI ED BY YOUR HONOR.  EVEN | F DEFENDANTS
WERE SUCCESSFUL I N EVERY ONE OF THEI R TECHNI CAL CHALLENGES TO
THE JO NT FILING WE WOULD BE LEFT WTH LI TERALLY DOZENS OF
TAKI NGS OF PLAINTI FFS' WORKS THAT WOULD REMAI N UNCHALLENGED AND
UNAFFECTED BY THAT.

THE COURT: | WOULD THINK | T WOULD BE MORE THAN THAT.

MR RICH MANY MORE. | DON T WANT TO BELABOR THI S
PONT. IT SEEM5S TOUS THAT IT'S 50 OR 60 OR 70 --

THE COURT: | T'S BEEN ESTI MATED FOR MY BENEFI T IT
M GHT BE AS MANY AS 80.

MR RICH YES, THAT'S ABOQUT RIGHT, AND | T MAY BE
THAT WE' RE GO NG TO DROP A FEW I N ORDER TO AVA D LENGTHY
CONTROVERSY OVER WHETHER THI S CERTI FI CATE WAS FI LED A DAY OR
TWO LATER. THE PO NT IS THERE' S JUST PLENTI FUL EVI DENCE THERE.

AND WHAT' S EQUALLY | MPORTANT AND THE LAST PO NT |
WANT TO MAKE BRI EFLY ON THI'S SO AS TO MOVE THI S ALONG | S THAT
EVEN AS TO THOSE WORKS WHERE THERE MAY BE A TECHNI CAL
DEFI CI ENCY | N TERVB OF THESE PLAI NTI FFS' STANDI NG THAT SAYS
NOTH NG ABOUT THE FAIR USE | NQUI RY. THAT SI MPLY SAYS THAT
THERE MAY BE SOMEBCDY ELSE PERHAPS THE AUTHOR OF THAT
CONTRI BUTI ON WHO WOULD HAVE HAD A VI ABLE CLAI M THAT THERE WAS A

COPYRI GHT | NFRI NGEMENT.
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THI'S DOESN T | NFORM THE COURT' S JUDGVENT AS TO
WHETHER THOSE TAKI NGS WHI CH IS THE CENTRAL | SSUE HERE WERE
EXCESSI VE TAKINGS W TH N THE MEANI NG OF THE FAI R USE DOCTRI NE.
TS SORT OF A NARROW KIND OF AN | SSUE.

| ALSO WANT TO PO NT QUT AS | THI NK YOUR HONCR I 'S
AWARE HAVI NG READ THE RELEVANT CASES THAT IT'S IN THE NATURE OF
THESE CASES TO HAVE A SVALL SAMPLE TO TEST THE PRACTI CE, AND I
THI NK YOUR HONOR HAS APPRECI ATED THAT. |'LL REM ND YOQU THAT IN
THE BASI C BOCKS/ KI NKO S CASE ElI GAT PUBLI SHERS BROUGHT A SUI T
BASED ON TWELVE REPRESENTATI VE WORKS.

IN THE PRI NCETON UNI VERSI TY CASE, WHAT WE CALL THE
MDS COPYI NG CASE, THREE PUBLI SHERS BROUGHT A SU T BASED ON SI X
TEST WORKS, AND THE TEXACO CASE YOUR HONOR MAY RECALL WAS ONE
REPRESENTATI VE JOURNAL, SOVETH NG CALLED, HERE' S ANOTHER
MOUTHFUL, THE JOURNAL OF CATALYSI S BECAME THE TEST BED, AND
EVERYBCDY UNDERSTOOD THESE WERE REPRESENTATI VE AND THAT ONE CAN
I NFER FROM THAT WHETHER THERE' S A SYSTEM C PROBLEM OR NOT, AND
THAT' S PRECI SELY WHAT | TAKE IT YOUR HONOR | S ATTEMPTI NG TO DO
HERE.

NOW LOCKI NG AT EACH JA NT FI LI NG WORK, YQOUR HONOR,
THEY EACH REPRESENT THE FOLLON NG  EACH IS A SI GNI FI CANT
TAKI NG FROM AN ORI G NAL WORK THAT | MPLI CATES THE EXCLUSI VE
RI GHTS OF THE PLAI NTI FFS TO AUTHORI ZE THE COPYI NG DI SPLAY AND
DI STRI BUTI ON OF THOSE WORKS.

EACH IS A TAKI NG | NVOLVI NG SCANNI NG TO COVPUTER
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SERVERS AND DI STRI BUTI ONS OF COPI ES TO ENTI RE CLASSES OF
STUDENTS THAT ENABLED EACH OF THOSE STUDENTS TO OBTAI N
PERMANENT COPI ES WH CH THEY COULD AND DI D DI SPLAY, DOMLOAD AND
PRI NT.

EACH I S A TAKI NG THAT SERVED THE PURPCSE OF
SUBSTI TUTI NG FOR, OF SUPERSEDI NG USE OF THE ORI G NALS WHETHER
PURCHASED BOOKS OR LI CENSED EXCERPTS CONCERNI NG VWHI CH
SUBSTI TUTI ON NO COVPENSATI ON WAS PAI D TO PLAI NTI FFS EI THER I N
THE FORM OF PURCHASES OF THE WORKS BY STUDENTS OR THE PAYMENT
OF PERM SSI ONS FEES FOR THE USE OF THE EXCERPTS I N
Cl RCUMSTANCES I N EACH CASE WHERE NO FACULTY OR OTHER
I NVESTI GATI ON OR DETERM NATI ON WAS MADE AS TO THE AVAI LABI LI TY
OF SUCH LI CENSI NG AND WHERE | N FACT I N EACH CASE LI CENSES WERE
AVAI LABLE EI THER THROUGH THE PLAI NTI FFS OR THROUGH THEI R AGENT
THE COPYRI GHT CLEARANCE CENTER

THE TRI AL RECORD WLL ALSO SHOW THAT THESE EXCERPTS
VWERE TYPI CALLY ASSI GNED TO STUDENTS TOGETHER W TH OTHER BOOK
AND JOURNAL EXCERPTS RANG NG UP TO 37 | N NUMBER CREATI NG
Dl G TAL COURSE READI NG ANTHOLOGd ES RANG NG UP TO 800 OR MORE
PAGES | N THE CASE OF ONE OF PROFESSCR KIM S COURSES OF WHI CH
541 WERE FROM PLAI NTI FFS' WORKS ALONE.

AND FI NALLY | N RESPECT TO THESE WORKS, USE BY GSU
FACULTY OF EACH OF THOSE WORKS WAS EXPRESSLY SUBJECT TO THE
COPYRI GHT PCLI CY UNDER EXAM NATI ON.  WE WOULD SUBM T THAT FROM

TH S SAMPLE THE COURT HAS EVERYTHI NG I T NEEDS TO APPRAI SE THE
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LEGALI TY OF GSU S COPYRI GHT PRACTI CES UNDER DEFENDANTS'
SUPERVI SCRY AUTHORI TY A VERY AVPLE RECORD.

NOW WHAT ABOUT THE HEART OF THE CASE, YOUR HONOR, THE
FAI R USE DEFENSES? QOUR COPYRI GHT SYSTEM AS YOUR HONCR | S
AWARE, | S DESI GNED TO CREATE A STI MULUS FOR AUTHORS TO CREATE
AND PUBLI SHERS TO PUBLI SH THE W DEST RANGE OF WORKS FOR THE
PURPOSE OF ADVANCI NG THE SPREAD OF | NFORVATI ON AND LEARN NG
THAT' S I N HARPER AND RONE AND ALL OF THE SEM NAL COPYRI GHT
AUTHORI TY.

W TH RESPECT SPECI FI CALLY TO SCHOLARLY PUBLI SHI NG
THE SECOND CIRCUI T -- PARDON ME, THE COURT I N PRI NCETON
UNI VERSI TY PRESS WVHICH IS THE SI XTH Cl RCUI T OBSERVED, QUOTE,
PUBLI SHERS OBVI QUSLY NEED ECONOM C | NCENTI VES TO PUBLI SH
SCHOLARLY WORKS, AND SPECI FI CALLY W TH RESPECT TO PERM SSI ONS
I NCOVE VWHI CH IS VERY MJUCH AT THE HEART OF THI S CASE, THAT COURT
COMMONSENSI CALLY ADDED, QUOTE, |F PUBLI SHERS CANNOT LOOK
FORWARD TO RECEI VI NG PERM SSI ONS FEES WHY SHOULD THEY CONTI NUE
PUBLI SHI NG MARG NALLY PROFI TABLE BOCKS - -

THE COURT: HAVE YOU ALL ESTI MATED HOW MJCH | N
PERM SSI ONS FEES WERE LOST DURI NG THE THREE SEMESTERS ON
ACCOUNT OF THE POLI CY?

MR RICH YES, WE VE DONE THE MATH I N ONE OF THE
COLUWNS ON THE JO NT FILING WHAT YOU LL SEE, YOUR HONOR, IS
THAT EACH PLAINTIFF CHARGES -- | DON T HAVE THE -- | CAN T

TIE -- THERE'S A 12 CENT, 14 CENT AND 15 CENT PER PAGE CHARGE,
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AND | CAN T I DENTIFY WHICH | S WHI CH BUT THAT WLL COVE QUT AS
VWE MOVE FORWARD, AND EACH OF THOSE WORKS -- WE HAVE A PACE
COUNT, AND WE' VE DONE THE MATH BASED ON THE NUMBER OF STUDENTS
IN THE CLASS, AND THEREFORE WE HAVEN T LI TERALLY TOITED THOSE
COLUWNS, BUT ALL THE MATH IS THERE W TH RESPECT TO EACH OF
THOSE COURSES, | N OTHER WORDS HAD PERM SSI ONS BEEN SECURED,
WE' VE DONE THE MATH, AND WE HAVE 12, 14 OR 15 CENTS TI MES THE
NUMBER OF STUDENTS TO YI ELD WHAT THAT PERM SSI ON FEE WOULD HAVE
BEEN.

THE COURT: BUT YOU DON T KNOWWHAT THE TOTALS ARE?

MR RICH WE CAN RAPIDLY FIND I T, BUT FOR A d VEN
WORK | T COULD BE AS LOW THREE OR FOUR DOLLARS - -

THE COURT: NO, I'M NOT' TALKI NG ABOQUT A G VEN WORK.
IT DCESN T MATTER. | WAS JUST CURI QUS.

MR RICH WE CAN EASILY TOI' THE MATH, YQOUR HONOR.
NOW ANCTHER PRI NCI PLE THAT | THI NK YOUR HONCR |'S GO NG TO NEED
TO THNK ABOUT A BIT IS ONE THAT THE ELEVENTH CIRCU T I N THE
GREENBERG CASE ESTABL| SHED AND REAFFI RVED WHI CH IS COPYRI GHT
LAWIS MEDI A NEUTRAL, AND BY THAT WE MEAN THAT THE APPLI CATI ON
OF COPYRI GHT PRI NCI PLES AND THE FAI R USE DOCTRI NE DOESN T TURN
ON WHETHER WE' RE LOCKI NG AT A COPY MADE IN A PAPER FORVMAT OR AN
ELECTRONI C FORVAT. THE PRI NCI PLES ARE THE SAME, AND A DEFENSE
BASED SOLELY ON VWELL WE' RE PROVIDING I T I N A DI FFERENT FORNMAT
HAS BEEN CONCLUSI VELY DETERM NED | NCLUDI NG BY THE COURT | N

GREENBERG AS | MVATERI AL TO THE COPYRI GHT ANALYSI S. THAT
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PRINCI PLE I F I T HELD TO THE CONTRARY WOULD BE BREATHTAKI NG | N
I TS | MPLI CATI ONS BECAUSE | T WOULD MEAN THAT ANY TRANSFORMATI VE
TECHNOLOGY WOULD EXCUSE WORKS THAT CLASSI CALLY WOULD BE VI EVED
AS SUBJECT TO | NJUNCTI VE RELI EF.

NOW | NTERESTI NAY, YOUR HONOR, GSU RECOGNI ZES | TS
COPYRI GHT LAW OBLI GATI ONS WHEN DI SSEM NATI NG COURSE READI NG
MATERI ALS TO STUDENTS | N PAPER FORMAT. THERE IS NO PROFESSCOR
GENERATED COURSEPACK AT GSU CONTAI NI NG EXCERPTED READI NG
MATERI ALS SI M LAR TO THOSE DI SSEM NATED BY ERES AND ULEARN.
THERE' S NONE - -

THE COURT: | DON' T WANT TO CUT YOU OFF UNDULY, BUT I
THI NK YOU RE KIND OF GO NG OVER THI NGS THAT ARE ALREADY OBVI QUS
IN TERMS OF | SSUES AT THI S PO NT.

MR RICH | APOLOGE ZE. |S THERE ANYTHI NG ELSE YQU D
LI KE ME TO TOUCH ON BRI EFLY?

THE COURT: | CAN T THINK OF ANYTH NG |I'LL HAVE A
LOT OF QUESTI ONS AS WE GO FORWARD DURI NG THE TRI AL, AND |
I NTEND TO BE SORT OF | NFORVAL ABOUT THIS, AND | F | HAVE A
QUESTION |"LL SPEAK UP. SO THANK YOU FCOR YOUR PRESENTATI ON.

MR RICH  THANK YOU VERY MJCH

THE COURT: DO YOU PRONOUNCE YOUR LAST NAME
SCHAETZEL?

MR SCHAETZEL: JUST LIKE PRETZEL, YOUR HONOR

THE COURT: THANK YQU.

MR SCHAETZEL: TH S CASE, YOUR HONCR, IS A CHALLENGE
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TO THE UNIVERSI TY' S RIGHAT TO CONDUCT A FAIR USE ANALYSI S I N THE
VERY ENVI RONMENT THE STATUTE EXPRESSLY CONTEMPLATES. 17, USC
SECTI ON 107, THE FAIR USE OF A COPYRI GHTED WORK FOR PURPOSES
SUCH AS CRITICISM COMVENT, TEACHI NG SCHOLARSHI P, RESEARCH | S
NOT AN | NFRI NGEMENT OF COPYRI GHT.

IN THE CASES THAT HAVE BEEN DI SCUSSED THUS FAR, WE
AGREE WTH THE COURT. THI S IS A DI FFERENT FACT PATTERN. THI' S
IS, IF YOU WLL, NEW GROUND BECAUSE WE ARE | N THE VERY
WHEELHOUSE THE STATUTE ADDRESSES.

FOR EXAMPLE, IN TERMS OF THE CASES -- AND I F | NMNAY,
YOUR HONOR, |'LL STEP QUT OF MY QUTLINE SO THI S MAY BE A TAD
DI SJO NTED, |'LL TAKE YOU AT YOUR | NFORVAL WORD, BUT SOVE OF
THE CASES THAT WERE ADDRESSED ABOUT USI NG A SMALL NUMBER OF
I NFRI NGEMENTS AND HOW THAT COULD BE APPLI ED TO A GREATER WHOLE,
THAT WASN' T DONE | N THE CONTEXT OF A PUBLIC UNI VERSI TY W TH
| SSUES OF SOVEREI GN | MMUNITY. THAT' S NOT AN EX PARTE ONGO NG
AND CONTI NUOQUS ENVI RONMENT THAT' S BEI NG ADDRESSED | N THOSE
CASES. THEY ARE VERY DI FFERENT THAN | N WHAT | S PRESENTED TO
THE COURT HERE.

THE FAI R USE STATUTE, YOUR HONOR, TO STEP BACK I NTO
THAT IS AN AFFI RVATI VE STATUTE. NOT ONLY DOES | T TALK ABQUT
CRITICISM COMMENT, TEACH NG AND SO ON, IT TELLS US HOWN TO
CONDUCT THAT FAIR USE ANALYSIS. | T PROVIDES THE FOUR FACTORS.

JUWPI NG WAY AHEAD TO THE | NJUNCTI ON THAT HAS BEEN

PROPOSED I N THI S CASE, THOSE FOUR FACTORS ARE WHOLLY ABSENT
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FROM THE | NJUNCTI ON.  THEY' RE NOT THERE. | N THAT | NJUNCTI ON
THERE |I'S NO EVALUATI ON OF THE PURPOSE AND CHARACTER OF THE
USE.

VWHY | S THAT | MPORTANT? BECAUSE THE STATUTE EXPRESSLY
SAYS THAT I N RELATION TO THAT FIRST | TEM WE' RE TO BE LOCKI NG AT
WHETHER OR NOT' THE USE IS FOR COMVERCI AL PURPCSES OR FOR
NONPROFI T EDUCATI ONAL  PURPGOSES.

THE COURT: LET ME ASK YOU TH'S. WHEN WAS THAT ADDED
TO THE COPYRI GHT STATUTE?

MR SCHAETZEL: OFF THE TOP OF MY HEAD, YOUR HONCR, |
DO NOT KNOW |'LL HAVE TO FIND QUT FOR YQU.

THE COURT: WAS THAT THE SAME TI ME WHEN THE
SO CALLED CLASSROOM GUI DELI NES WERE PROMULGATED OR WHATEVER THE
TERM | S?

MR SCHAETZEL: THE CLASSROOM GUI DELI NES WERE
ESSENTI ALLY 1976, IN THE M D 1970'S. WHEN THE STATUTE WAS
AMENDED | DO NOT KNOW BUT THE CLASSROOM GUI DELI NES ARE A
DI FFERENT ANI MAL FROM THE STATUTE COVPLETELY. THE CLASSROOM
QUI DELI NES HAVE NEVER BEEN G VEN THE AFFECT OF LAW AND I N FACT
THAT' S ANOTHER DI FFERENCE BETWEEN THI S CASE AND THE OTHER CASES
THAT HAVE BEEN CI TED IN THAT THI S COURT IS BEI NG ASKED TO
EFFECTI VELY G VE THEM THAT LEVEL OF RECOGN TI ON.

THE COURT: MY | MPRESSI ON, AND | COULD BE WRONG ABOUT
TH'S, IS THAT THERE | S SOVE DEBATE ABOQUT THE EFFI CACY OF THE

CLASSROOM GUI DELI NES. I T WAS NOT -- THEY WERE NOT ENACTED | NTO
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LAW AND | THI NK THERE NMAY BE SOVE CASES THAT SAY THAT.
MR SCHAETZEL: | BELIEVE THAT TO BE THE CASE, YOUR

THE COURT: BUT THE CLASSROOM GUI DELI NES WERE
CERTAI NLY DI SCUSSED AND AGREED UPON BY | THI NK SOVE ACADEM C
PEOPLE WHO WERE FOLLOW NG THE LEG SLATION, AND | ALSO HAVE THE
| MPRESSI ON THAT THE CLASSROOM GUI DELI NES ARE QUI TE RESTRI CTl VE
OR A LOT MORE RESTRI CTI VE THAN WHAT YOU ALL WOULD LI KE.

SO | GUESS ONE OF My QUESTIONS | S DOES THAT -- SHOULD
| CONSI DER THOSE CLASSROOM GUI DELI NES | N ANY WAY | N DECI DI NG
WHETHER GEORG A STATE'S USE | S A FAI R USE.

MR SCHAETZEL: THE CLASSROOM GUI DELI NES, YOUR HONCR,
IN OQUR VI EW ARE MJUCH MORE RESTRICTIVE. TO YOUR EXACT QUESTI ON
OF SHOULD THEY BE CONSI DERED, YES, THEY CAN BE CONSI DERED, BUT
THEY ARE AN H STORI CAL ARTI FACT. THE LAW HAS PROGRESSED QUI TE
A BIT SINCE 1976. AS A VERY BRI EF EXAMPLE, THE PRETTY WOVAN
CAMPBELL/ ACUFF- ROSE CASE WAS SI GNI FI CANTLY LATER | NTO THE 90' S,
| BELI EVE.

SO THE CLASSROOM GUI DELI NES ARE CERTAI NLY THERE AND
THEY CAN BE CONSI DERED, BUT I T WAS, AS YQU SAY, IT WAS A
CONSENT AGREEMENT, |F YOU WLL, BETWEEN VAR QUS PARTI ES THAT
WAS PLACED | NTO THE LEG SLATIVE H STORY. | T'S NOTI' THE CLASSI C
| TEM OF LEGQ SLATI VE H STORY WHERE WE SEE THE DEBATE GO NG BACK
AND FORTH ABOUT A STATUTE.

THE COURT: RIGHT, | TH NK WHAT YOU RE SAYING IS IT' S
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NOT A DI SCUSSI ON BETWEEN MEMBERS OF CONGRESS. | T'S JUST AN
ACADEM C GROUP THAT WAS | NTERESTED | N WHAT WAS GO NG ON AND
WANTED TO COVE TO SOVE AGREEMENT OF I TS OM

MR SCHAETZEL: EXACTLY. THE COURT NAY HEAR
TESTIMONY ON THHS | F I T WSHES LATER IN THAT DR. CREWS | S VERY
MJUCH AN AUTHORI TY ON THE HI STORI CAL ASPECT OF THE DEVELOPNMENT
OF COPYRI GHT LAWAND I N H' S EXPERT REPORTS THAT ARE ON THE
PARTY'S EXH BI T LI ST, HE PROVI DES A DI SCUSSI ON THAT RELATES TO
THE CLASSROOM GUI DELI NES THAT SETS THAT H STORI CAL
PERSPECTI VE. SO HE WLL BE ABLE TO PROVI DE TESTI MONY TO THAT
EFFECT.

THE COURT: OKAY. THANK YQU.

MR SCHAETZEL: THE PROPCSED | NJUNCTI ON, YOUR HONOR,
DCES NOT | NCLUDE ANY PROVI SI ON FOR ANYONE AT GEORA A STATE
UNI VERSI TY TO EVALUATE ANY OF THE FOUR FACTORS, EVEN THE FI RST
ONE THAT EXPRESSLY CONSI DERS THE | DEA OF NONPROFI T EDUCATI ONAL
USE.

THE PROPOSED | NJUNCTI ON DOES NOT | NVOLVE A
CONSI DERATI ON OF THE NATURE OF THE WORK, IS I T A FACT- BASED
WORK, SOVETHI NG THAT HAS A LOT OF BI BLI OGRAPHY, SOVETHI NG THAT
HAS SI GNI FI CANT QUOTES, MANY CHARTS THAT MAY HAVE COVE FROM
OTHER AREAS OR IS I T A PI ECE OF FI CTI ON.

THE VAST MAJORITY OF THE WORKS BEFORE THI S COURT ARE
FACT- BASED WORKS, AND THAT ALTERS, THAT AFFECTS THE FAI R USE

ANALYSI S. THERE W LL BE TESTI MONY TO THAT AFFECT.
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THE COURT: WELL ARE THERE ANY CASES THAT SAY THAT A
WORK THAT IS BASI CALLY A RESEARCH WORK, A RESEARCH BASED WORK
VWH CH | S PREPARED FOR ACADEM C CONSUMERS DOES NOT QUALI FY FOR
FAI R USE?

I MEAN | KNOW THERE ARE SOMVE CASES THAT SAY CGENERALLY
THAT THE LESS CREATIVE A WORK IS THE MORE APT IT IS NOT TO BE
ENTI TLED TO FAIR USE, BUT IF YOU HAVE A WORK -- THIS | S AN
| MPRESSI ON ON MY PART -- THAT THE PLAI NTI FFS WORKS ARE
RESEARCH- BASED WORKS, AND | REMEMBER ONE WAS ABOUT SLAVERY | N
THE UNI TED STATES, AND MY | MPRESSI ON | S THE AUTHOR HAD DONE A
LOT OF ORI G NAL RESEARCH AND HAD COWPI LED I T TO COVE UP W TH
TH S BOXK.

I WOULD THI NK THAT THAT TYPE OF RESEARCH EFFORT WOULD
NECESSARI LY | NVOLVE QUALI TATI VE CHO CES BY THE RESEARCHER SUCH
THAT | T WOULD BE HARD TO SAY THAT | T'S NOT CREATI VE, EVEN
THOUGH | T'S CREATI VE IN A DI FFERENT WAY FROM LET' S SAY, A PCEM
THAT' S SOVEBODY M GHT WRI TE.

DO YOU HAVE ANY CASES THAT REALLY, YOU KNOW THAT
HELP YQU ON CLASSI FYI NG A RESEARCH BASED WORK AS BEI NG A FAIR
USE OR NOT FAI R USE?

MR SCHAETZEL: YOUR HONOR, |'M NOT AWARE AND WE W LL
DOUBLE- CHECK BUT |' M NOT AWARE OF ANY CASE THAT SAYS SI MPLY BY
THE FACTOR OF THE NATURE OF THE WORK, WHETHER | T' S RESEARCH OR
FACT BASED, THAT THAT NECESSARI LY EXCLUDES | T FROM BElI NG THE

SUBJECT OF A PROPER FAIR USE. THAT'S THE BEAUTY OF THE FOUR
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FACTORS. THERE ARE PLENTY OF CASES THAT SAY IT IS A
CASE- BY- CASE ANALYSIS. | T I'S NECESSARI LY A FLEXI BLE ANALYSI S.

IT 1S ALSO THE REASON WHY THE PERSON THAT IS BEST
ABLE TO MAKE THE FAI R USE DETERM NATION IS I N FACT THE AUTHOR
THAT THE COURT DESCRI BES, OR IN THE PERSPECTI VE OF TH S CASE,
THE PROFESSOR THAT TEACHES THE COURSE.

WHEN THAT PERSON DOES HI'S OR HER RESEARCH TO COVE UP
W TH THE RESEARCH WORK, THEY WLL HAVE TO MAKE CERTAI N
DECI SI ONS ABQUT WHAT CAN THEY USE FROM THAT COPYRI GHTED
MATERI AL THAT THEY ARE RESEARCHI NG ARE THEY MAKI NG A FAI R USE
OF I T? DO THEY NEED TO GET PERM SSI ON FROM THAT PERSON? AS
THEY GO THROUGH THAT CALCULUS, ONCE THEY COWPLETE THEI R
MANUSCRI PT THEY THEN COVE TO THE PUBLI SHER AND SAY | WOULD LI KE
TO PUBLI SH THI S.

THERE WLL BE TESTI MONY IN TH S CASE THAT THE
PUBLI SHER THEN TURNS BACK TO THAT AUTHOR AND SAYS YOQU HAVE TO
DEMONSTRATE TO ME THAT I T'S APPROPRI ATE FOR ME TO NOW PUBLI SH
THE WORK THAT YQU HAVE DONE SO THAT | DO NOT | NFRI NGE THE
COPYRI GHT OF THE THI RD PERSON FROM WHOM YOU HAVE TAKEN
RESEARCH.

THAT EXERCI SE |'S EXACTLY IN A LI TTLE DI FFERENT
CONTEXT WHAT HAPPENS AT CGEORG A STATE UNI VERSI TY. THE
PROFESSOR W LL RESEARCH VARI QUS | TEMS, W LL DECI DE WHAT
EXCERPTS ARE APPROPRI ATE FOR USE IN THE CLASSROOM AND DECI DE

WHETHER OR NOT' THEY NEED TO HAVE PERM SSI ON OR WHETHER OR NOT
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TS A PROPER FAI R USE.

THE COURT: LET ME SWTCH A LITTLE BIT, IF | COULD?

MR SCHAETZEL: PLEASE.

THE COURT: | T SEEMS TO ME ONE OF THE BI G QUESTI ONS
INTH' S CASE IS G VEN THE FACTUAL SETUP AT A SCHOCL LIKE
GEORG A STATE, HOW DOES ONE WEI GHT, PROPERLY WEI GHT THE FOUR
FACTORS?

I MEAN | THINK IT'S CLEAR THAT THE FACTORS HAVE TO BE
CONSI DERED, BUT | THINK I TS KIND OF UP FOR GRABS AS TO WH CH
FACTORS OR FACTOR ARE MORE | MPORTANT I N THI' S SI TUATI ON.

MR SCHAETZEL: | T USED TO BE --

THE COURT: SO WHAT DO YOU HAVE TO SAY ABOUT THAT?

MR SCHAETZEL: | T S A FLEXI BLE CASE- BY- CASE
ANALYSI S - -

THE COURT: YEAH BUT THAT DOESN T GET ME WHERE | NEED
TO GO

MR SCHAETZEL: | UNDERSTAND, YOUR HONOR, BUT
UNFORTUNATELY THAT' S WHERE | T' S AT.

THE COURT: BUT WE HAVE TO GET THERE. TO DECIDE TH S
CASE, WE' VE GOT' TO DECI DE WHI CH OF THE FACTORS SHOULD GET MORE
VEIGHT, |IF ANY. | GUESS YOU COULD SAY THEY' RE ALL ENTI TLED TO
THE SAVE WEI GHT, BUT TO DECIDE THIS CASE, | THINK I'VE GOI' TO
MAKE SOVE ASSESSMENT ABOUT VWHI CH OF THE FACTORS SHOULD BE
EMPHASI ZED MORE.

MR SCHAETZEL: AND I TH NK THE LEADI NG CASE | N TERMS
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OF HOW TO VEI GHT FACTCORS, YOUR HONCR, FROM OUR PERSPECTI VE
WOULD BE THE SUPREME COURT'S CASE I N PRETTY WOVAN. BECAUSE UP
UNTI L THE CAMPBELL/ ACUFF- ROSE CASE, WE DI D ATTRI BUTE MORE
VEEI GHT TO CERTAI N FACTORS, BUT ALONG W TH THAT CASE, THE
SUPREME COURT STEPPED BACK FROM THAT.

IN THAT CASE, FOR EXAMPLE, WE HAVE A COWMMERCI AL USE
BEI NG MADE WHI CH USED TO BE A VERY, VERY KEY FACTOR BUT FOUND
COMVERCI AL PARCDY TO BE AN APPROPRI ATE FAIR USE. SO --

THE COURT: THE PARODY CASES ARE NOT GO NG TO HELP.
I MEAN | THINK I T'S VERY CLEAR THAT PARODY | S A PROTECTED FAI R
USE.

ITS MORE TO ME A QUESTI ON OF HON MJUCH DO YQU -- HOW
MJUCH WEI GHT TO @ VE TO THE CONSI DERATI ON THAT WE' RE TALKI NG
ABQUT | N AN EDUCATI ONAL SETTI NG? HOW MJCH WEI GHT TO G VE TO
THE CONSI DERATI ON THAT THIS I S A NONCOMVERCI AL USE? HOW MJCH
VEI GHT TO A VE TO THE AMOUNT OF THE EXCERPT THAT' S COPI ED, AND
HOW MJUCH WEI GHT TO @ VE TO THE EFFECT ON THE MARKET?

THERE ARE SOME CASES | THI NK THAT SAY THAT AFFECT ON
THE MARKET IS THE MOST | MPORTANT CONSI DERATI ON.

MR SCHAETZEL: THAT USED TO BE, BEFORE | THI NK THAT
THAT WAS A VERY KEY FACTOR ESPECI ALLY BEFORE THE PARCDY CASE I N
CAMPBELL. | CERTAINLY AGREE W TH THAT.

THE COURT: REM ND ME, | DO RECALL THE MOVI E PRETTY
WOVAN, BUT | DON T SPECI FI CALLY REMEMBER WHAT THE SUPREME COURT

SAID INIT.
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MR SCHAETZEL: UNFORTUNATELY THE SUPREME COURT DI D
NOT APPEAR I N THE MOVI E PRETTY WOMVAN, BUT I N THE CASE THE
GENERAL BACKGROUND |'S THAT THE RAP ARTI ST LUTHER CAMPBELL AND
H S GROUP WANTED TO USE SOVE OF THE FAMOUS ROY ORBI SON SONG
THEY ASKED PERM SSI ON TO USE I T. THAT PERM SSI ON WAS DEN ED,
AND THE CASE WORKED | T' S WAY THROUGH THE SI XTH CI RCUI T AND THEN
UP TO THE SUPREME COURT WHERE THE SUPREME COURT FOUND THAT EVEN
THOUGH, YOU KNOW | T WAS, |F YOU WLL, A COWERCI AL USE, A
SUBSTANTI AL TAKI NG THAT | T WAS STI LL NONETHELESS FAI R USE.

THE COURT: BECAUSE | T WAS A PARODY.

MR SCHAETZEL: VYES, IT'S A COMVERCI AL PARODY, THAT' S
CORRECT.

BUT TO YOUR QUESTI ON OF HOWN MJUCH TO WEI GAT A d VEN
FACTOR, THE STATUTE BY | TSELF JUST STANDI NG ALONE | DENTI FI ES
SEVERAL AREAS THAT IT LISTS, IF YOU WLL, AS CRITICAL. THE
FAI R USE OF A COPYRI GHTED WORK FOR PURPOSES SUCH AS CRI Tl Cl SM
COMMVENT, TEACH NG SCHOLARSHI P AND RESEARCH. BY VI RTUE OF
THEI'R I NCLUSI ON IN THE STATUTE, YOUR HONOR, WE WOULD SUBM T
THAT THOSE FACTORS ARE TO RECEI VE THE UTMOST WEI GHT. THAT' S
VWHY THEY' RE | N THE STATUTE.

THE COURT W LL HEAR TESTI MONY FROM CERTAI N PECPLE WHO
VERE | NVOLVED | N THE CREATI ON AND ADOPTI ON OF THE GEORG A STATE
2009 OR THE UNI VERSI TY SYSTEM OF GEORG A 2009 PALI CY.

A COUPLE OF QUICK PO NTS. THEY WLL BE PEOCPLE, YOUR

HONOR, OF SUBSTANCE. THEY WLL BE PEOPLE WHO ARE CAREFUL.
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THEY WLL BE DR WLLIAM POTTER WHO | S THE UNI VERSI TY LI BRARI AN
AND THE ASSCCI ATE PROVOST AT THE UNIVERSITY OF GEORG A. DR
NAN SEAMANS WHO | S THE DI RECTOR OF LI BRARI ES AT CGECRG A STATE
UNI VERSI TY.

THEY ARE PEOPLE WHO MAKE A LI VI NG BASED UPON
COPYRI GHTED WORKS, AND BY THAT THEY ARE ON BOTH SI DES OF THE
CAO N THEY ARE NOT MERELY PROFESSCRS WHO LOOK AT WORKS, DECI DE
WHAT EXCERPTS ARE APPROPRI ATE AND THEN | MPART KNOW.EDGE.
THAT' S A SI GNI FI CANT PART OF THEI R JOB W THOUT QUESTI ON.

THEY ARE ALSO IN THEIR OAWN RI GHT AUTHORS. THEY' RE
PH D. PEOPLE. THEY HAVE PUBLI SHED ON THEI R OMN. THEY' VE COMVE
TO THE DI SCUSSI ON W TH A VERY UNI QUE PERSPECTI VE. THEY DON T
HAVE ANY | NTENT TO HURT OTHER AUTHORS BECAUSE THEY KNOW THEY' LL
WALK THOSE M LES | N THOSE SHOES. THEY ARE VERY CONCERNED ABOUT
BEI NG RESPECTFUL, AND THE PCLI CY WAS CRAFTED W TH THAT I N
M ND. THAT POLI CY | NCLUDES SEVERAL PO NTS, SEVERAL THI NGS THAT
NEED TO BE ADDRESSED IN THE COURSE OF THI' S TRI AL, AND THERE
WLL BE TESTI MONY ON THAT.

FIRST OF ALL AS MR RICH SAID, THERE HAS TO BE A COPY
OF THE WORK, A LAWFUL COPY OF THE WORK. | F SOVEONE COVES TO
THE LI BRARY AND SAYS | HAVE THESE PHOTOCOPI ED PAGES, WOULD YQU
PLEASE PUT THESE ON ERESERVES, THE LI BRARY STAFF IS TRAINED TO
SAY NO WE NEED TO KNOW THAT WE HAVE A VALI D COPY OF THE WORK,
THE ENTI RE WORK.

TS A RESTRI CTED ACCESS POLICY. IT S A POLICY THAT
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SAYS NOT' EVERYONE CAN GO AND GET ONTO ERES. | F I'M TAKI NG
H STORY AND YOUR HONOR |I'S TAKI NG PH LCSOPHY, | CAN T SEE THE
ERES PCSTI NGS | N YOUR PHI LOSOPHY CLASS.

ITS A POLICY THAT HAS THE RED FLAG REVI EW THAT THE
COURT IS AWARE O, AND THERE W LL BE CONVERSATI ON ABCQUT THAT.
TS A POLI CY THAT REVI EWs ACCESS TO THE WORKS AT THE END OF
EACH SEMESTER. I T'S A POLI CY THAT SAYS NO CHARGE.

THE COURT ASKED FOR EXAMPLE WHAT' S THE APPROXI MATE
AMOUNT OF REVENUE THAT WE' RE TALKI NG ABQUT HERE. BY QOUR COUNT
SUBJECT TO WHAT WE HEAR I N THE COURTROOM | T'S APPROXI MATELY
7,000 DOLLARS. | T'S NOT A LOT OF MONEY.

THE COURT: YOU MEAN | F PERM SSI ONS FEES HAD BEEN
PAI D FOR EACH STUDENT ENROLLED I N EACH OF THE COURSES?

MR SCHAETZEL: ON THE JONT FILING YES, NMA'AM JUST
RUNNI NG THE NUMBERS, DO NG THE MATH AS MR RICH SAI D, WE CAME
UP W TH APPROXI MATELY 7, 000 DOLLARS.

THE PCLI CY ALSO | NCLUDES THE FAI R USE CHECKLI ST, AND
THAT 1S, OF COURSE, THE CENTERPI ECE OF THAT POLI CY. THERE WLL
BE TESTI MONY THAT THE COWM TTEE REALI ZED THAT OTHERS | N THE
ACADEM C COVWUNI TY WERE USI NG A CHECKLI ST.

GEORG A STATE UNIVERSI TY IS NOT' AN QUTLI ER. THEY
VWEREN T THE FI RST ONES TO GO QUT AND USE A CHECKLIST. |IT WAS
ALREADY BEI NG USED I N VARI QUS ACADEM C I NSTI TUTIONS. | T WAS
ALSO BEI NG USED BY AN UNNAVED PARTY TO THI'S LI TI GATI ON, THE

COPYRI GHT CLEARANCE CENTER
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THS IS A COPY OF THE FAI R USE CHECKLI ST THAT WAS ON
THE COPYRI GHT CLEARANCE CENTER S WEBSI TE FOR SOVE PERI OD OF
TIME. | NTERESTI NGLY ENQUGH | T BEARS A COPYRI GHT NOTI CE OF 2008
TO THE COPYRI GHT CLEARANCE CENTER. I T'S BASED BY ITS TERVMS ON
THE WORK OF DR. CREWS WHO | S THE EXPERT FOR THE UNI VERSITY I N
THI S CASE.

I T SAYS BASED ON THE FOUR FACTORS OF FAI R USE,
PURPOSE, NATURE, AMOUNT AND AFFECT, THE CHECKLI ST WAS CREATED
TO HELP EDUCATORS, LI BRARI ANS AND OTHERS EVALUATE CONTENT USES
TO DETERM NE | F FAI R USE APPLI ES.

THE COURT: | THINK IT'S A FAIR PO NT MADE BY THE
PLAI NTI FFS THAT I T'S PRETTY TOUGH FOR | NSTRUCTORS AND
PROFESSORS TO MAKE THESE DETERM NATI ONS. | NMEAN LAWYERS AND
JUDGES HAVE A VERY HARD TI ME W TH FAI R USE DETERM NATI ONS.

NOW I DON T KNOWWHCSE SIDE TH' S FAVORS, BUT IT'S
OCCCURRED TO ME THAT I'T WOULD BE | MPOSSI BLE TO COVE UP W TH ANY
SYSTEM THAT WOULD SATI SFY EVERYBQODY.

MR SCHAETZEL: WE CERTAINLY AGREE, YOUR HONOR, THAT
NO PCLI CY | S PERFECT.

THE COURT: IT'S NOT JUST A -- | TH NK WHAT |'M
SAYING IS | DON T SEE HOW YOU CAN COVE UP W TH PERFECT PQOLI CY
IF 1T'S GONG TO BE APPLI ED BY HUVAN BEI NGS, ESPECI ALLY THOSE
VWHO DON' T HAVE LAW DEGREES.

MR SCHAETZEL: WE CERTAINLY AGREE, YCOUR HONOR, THAT

IT 1S D FFICULT, AND W THOUT QUESTI ON THAT'S ONE OF THE
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PLAI NTI FFS' BI G ARGUMENTS, |F YOU WLL. THEY WANT TO ARGUE
THAT I TS NOT RI GHT FOR THE PROFESSOR TO DO THAT. THAT THE
PROFESSORS | S UNABLE, LACKS THE REQUI SI TE SKI LLSET - -

THE COURT: |I'M NOT SAYI NG THAT I TH NK THE REGENTS
COULD DO IT EITHER  LET'S BE REAL ABOUT TH'S. IT S VERY HARD
TO MAKE FAI R USE DETERM NATI ONS.

MR SCHAETZEL: |IT IS AND THAT DI FFI CULTY | S
REFLECTED I N THE CHECKLI ST THAT WAS PREPARED BY THE COWM TTEE.
FOR EXAMPLE, TO JUST PI CK ONE, I N THE COPYRI GHT CLEARANCE
CENTER FAI R USE CHECKLI ST THE AMOUNT TAKEN, THERE WAS ONE
LI STED AMOUNT | S APPROPRI ATE FOR FAVORED EDUCATI ONAL PURPCSE.
THAT | F YOU CHECK THAT BOX WAS | N FAVOR OF FAIR USE. THE
COW TTEE LOOKED AT THAT RECOGNI ZI NG THAT PROFESSORS HAD TO
MAKE DI FFI CULT DECI SI ONS WANTED TO ENCOURAGE THOUGHTFUL
DECI SI ONS.

LOOK AT FACTOR 3 THERE, THE AMOUNT TAKEN I'S NARROALY
TAI LORED TO THE EDUCATI ONAL PURPOSE SUCH AS CRITI CI SM COMVENT,
RESEARCH OR THE SUBJECT BEI NG TAUGHT AS CPPOSED TO THE AMOUNT
TAKEN IS MORE THAN NECESSARY FOR CRITICI SM COMMVENT, RESEARCH
OR SUBJECT BEI NG TAUGHT. BY HAVI NG TO WORK THRQUGH THAT
CALCULUS THE PROFESSOR | S GETTI NG HELP FROM THE CHECKLI ST TO
MAKE THE DI FFI CULT DETERM NATI ON.

THE COW TTEE FELT THAT I TS CHECKLI ST WAS MORE
THOUGHTFUL AND MORE BALANCED IN THAT I'T TRIED TO FORCE THE

PROFESSOR TO WORK THROUGH THOSE TYPES OF CONSI DERATIONS. IS I T
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DI FFI CULT?  YES, MA'AM | TS DI FFI CULT.

THE COURT: LET ME ASK YOU THIS. |'M NOT SUGGESTI NG
TO YOQU THAT |'VE DECIDED TO DO THIS AND | REALLY HAVEN T G VEN
I T MUCH THOUGHT AT ALL, BUT IF | WERE TO DECI DE THAT THE
PLAI NTI FFS' REMEDY | S TO SUE THE PROFESSCRS AND THE
I NSTRUCTORS, FORGET ABOUT THE REGENTS AND THE PRESI DENT OF THE
SCHOOL, | N YOUR OPI NI ON WOULD THE | NSTRUCTORS AND PROFESSORS BE
ENTI TLED TO CLAI M THE SOVEREI GN | MMUNI TY DEFENSE?

MR SCHAETZEL: |'D LIKE THE CHANCE TO THI NK ABOUT
THAT, YOUR HONOR. | DON T KNOW OFF THE TOP OF MY HEAD.

THE COURT:  OKAY.

MR SCHAETZEL: A COUPLE OF ADDI TI ONAL PO NTS ON
TIMNG YOUR HONOR. THE COURT HAS, WE BELI EVE, APPROPRI ATELY
DI RECTED US TO THOSE FI RST THREE ACADEM C TERMS | N 2009
FOLLOW NG ADOPTI ON OF THE PCLI CY. THE PCLI CY WAS ADOPTED I N
FEBRUARY OF 2009. THE TERM5S ARE MAY, FALL -- MAY, SUMMVER AND
FALL OF 2009. AT THAT PO NT IN TIME, THE UN VERSI TY
COWLUNI TY WAS LEARNI NG AND | MPLEMENTI NG THE PCLI CY ALL AT THE
SAME TI ME.

I N ADDI TION TO THE FACT THAT IT'S D FFl CULT TO CRAFT
THE PERFECT PCLICY, IF I T CAN BE DONE, | T'S DI FFI CULT TO
| MPLEMENT POLI CY VWHI LE YOU RE LEARNING I T.

SO ARE THERE | NSTANCES THAT THE COURT W LL HEAR ABCUT
OVER THE NEXT FEW DAYS WHERE THI NGS WEREN T PERFECT? YES,

W THOUT QUESTI ON, BUT THE CONTEXT WAS THAT WE WERE CLI MBI NG THE
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LEARNI NG CURVE, WE WERE WORKI NG QUR WAY THERE, AND EVEN | N THAT
ENVI RONVENT THE COURT ASKED ABOUT PERCENTAGES.

I HAVE ONE LAST CHART. | DO NOT FOR A SECOND THI NK
ANY OF US COULD READ ALL OF THESE.

THE COURT: | CAN VERIFY | CAN T READ IT.

MR SCHAETZEL: THIS IS A LIST OF ALL THE 99 WORKS
THAT ARE ON THE JO NT FI LI NG OF MARCH 15TH. WHAT WE' VE DONE | S
TO USE THE PLAI NTI FFS' CALCULATI ON OF PAGES. THERE ARE SOVE
DI FFERENCES OF OPI NI ON ABQUT THAT, WHAT ARE YOU GO NG TO COUNT
AS TOTAL NUMBER OF PAGES I N A WORK.

THE COURT: YOU ALL COUNTED EVERYTH NG FROM THE FI RST
PAGE, LITERALLY THE FI RST PAGE IN THE BOOK TO THE END WH CH
WOULD | NCLUDE THE | NDEX - -

MR SCHAETZEL: EVERY PAGE THAT WOULD HAVE BEEN
NUVBERED.

THE COURT: -- TABLE OF CONTENTS.

MR SCHAETZEL: YES, BECAUSE THAT' S WHAT WAS FI LED
AND CLAI MED AS THE COPYRI GHTABLE | TEM W TH THE COPYRI GHT.

THE COURT: RI GHT.

MR SCHAETZEL: THE MEDI AN MEANI NG HALF OF THE
LI STINGS ARE ABOVE THI S AND HALF ARE BELOW USI NG THEI R NUMBERS
7.6 PERCENT AS THE AMOUNT TAKEN. AS MR RICH JUST SAID IF YOQU
TAKE AN AVERACGE OF ALL OF THEM I T COMES OQUT BY OUR CALCULATI ON
TO ABQUT 9. 6 PERCENT.

VWHY ARE THOSE NUMBERS | MPOCRTANT? | F WE GET BACK TO
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THE PROPOSED | NJUNCTI ON BY THE PLAI NTI FFS, | T ESSENTI ALLY
DI STILLS THE FOLLOW NG | TEM5.  FI RST, WE AT GEORG A STATE
UNI VERSI TY DON T GET TO MAKE COPI ES OF ANYTHI NG WE ARE
ENJO NED UNLESS, ONE, WE GET PERM SSI ON THROUGH THE COPYRI GHT
CLEARANCE CENTER OR OTHERW SE, OR WE GO BACK TO THE 1976
CLASSROOM GUI DELI NES, AND I T'S A SPONTANEQUS, SHORT -- IT' S
CALLED THE BREVI TY REQUI REMENT -- | T'S A SPONTANEQUS, BRI EF
FLASH CF CENIUS, |F YOU WLL, THAT COMES TO THE PROFESSOR WHO
SAYS | WANT TO USE THAT, AND THAT PROFESSOR COPI ES NO MORE THAN
10 PERCENT. THAT'S IN THEI R PROPOSED | NJUNCTI ON.

SO | F WE LOCK AT THESE NUMBERS, JUST FOCUSI NG ON THE
NUMBERS, SET ASI DE THE CLASSROOM GUI DELI NES PORTION OF I T, JUST
FOCUSI NG ON THE NUMBER 10 PERCENT, THAT MEANS THE FI RST
APPROXI MATE TWO- THI RDS OF THESE WOULD BE BELOW THAT 10 PERCENT
THRESHOLD, AND THE AVERAGE OF ALL OF THEM NOW THAT NEEDS - -

THE COURT: BUT IT WoULD BE HARD FOR YQU TO MEET THAT
SPONTANEI TY REQUI REMENT, WOULDN T | T?

MR SCHAETZEL: THERE W LL BE TESTI MONY THAT THE
PROPOSED | NJUNCTI ON |'S ESSENTI ALLY NOT WORKABLE | N THE ACADEM C
ENVI RONMVENT.  YES, | T WoULD BE VERY DI FFI CULT, AND THE
RECORDKEEPI NG ALONE THAT' S REQUI RED BY THE PROPOSED | NJUNCTI ON
WOULD BE | NCREDI BLY ONERQUS, BUT THERE IS YET ADDI TI ONAL
CONTEXT THAT NEEDS TO BE G VEN TO THI S.

AS THE COURT NOTED I N THE SEPTEMBER 30 ORDER, WWHEN

THI' S CASE WAS FI RST FI LED THERE WAS TALK OF NMASSI VE AMOUNTS OF
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COPYI NG, VAST AMOUNTS OF WORKS. THAT' S WHAT WE HEARD AGAI N
TH'S MORNING IN MR RICH S OPEN NG

WHEN WE GOT' TO THE SUMVARY JUDGVENT STAGE, WE BELI EVE
THAT THERE WERE APPROXI MATELY 30 OR 35 WORKS AT ISSUE. IN
RESPONSE TO OQUR MOTI ON FOR SUMVARY JUDGVENT, WE GOT A REPLY
THAT SAID WELL, NO WE RE LOOKI NG AT APPROXI MATELY 270 WORKS.

WHEN WE GOT' FOCUSED AFTER THE SEPTEMBER 30 ORDER ON
THE RELEVANT TI ME PERI OD MEANI NG AFTER FEBRUARY OF 2009 AND WE
MET IN YOUR OFFI CE | N NOVEMBER, WE WERE DOMN TO ABOUT 125 WORKS
AND ROUGHLY 50 PROFESSORS. WE THEN GOI' TO MARCH 15 AND WE' RE
LOOKI NG AT 99 WORKS AND APPROXI MATELY 33 PROFESSORS. I N THE
PRETRI AL BRI EF AS YOUR HONOR NOTI CED THERE' S SOVETHI NG NOW OF
MORE THAN 80 WORKS.

WHAT THAT SHOWS |'S NOT ONGO NG AND CONTI NUOUS NMASSI VE
COPYI NG OF VAST AMOUNTS OF COPYRI GATED WORKS. | T SHOAS THAT
OVER THREE TERVMB WHERE THE UNI VERSI TY IS TEACH NG THOUSANDS OF
CLASSES, YOU HAVE MORE THAN A THOUSAND PROFESSORS, HUNDREDS OF
ADJUNCT PROFESSORS THAT WE' RE TALKI NG ABOUT ROUGHLY 30 ALLEGED
ACTS OF | NFRI NGEMENT A TERM ON AVERAGE, AND SOVETHI NG ON THE
ORDER OF ALL THREE OF THEM 25 TO 30 PROFESSORS.

OF THOSE PROFESSCRS | F VEE LOOK, FOR EXAMPLE, THERE
WAS REFERENCE TO THE LARGEST ONE WHICH IS AS WAS NOTED 35. 6
PERCENT ASSESSI NG SPEAKI NG, THAT' S PROFESSOR KIM | F WE LOCK
AT THREE PROFESSORS PROFESSOR KIM PROFESSOR ORR AND PROFESSOR

MURPHY, THOSE THREE PROFESSORS ALONE ARE RESPONSI BLE FOR MCRE
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THAN 30 OF THE EXCERPTS ON THI'S LI ST.

SO OF THOSE THOUSANDS OF PROFESSORS AND THOSE
HUNDREDS OF ADJUNCT PROFESSORS, WHEN WE START LOCKI NG SYSTEM
WDE | 'S REALLY NOT A VERY LARGE NUMBER | T CERTAINLY |'S NOT
| NDI CATI VE OF A POLICY RUN AMOCK. | T'S NOT A POLICY THAT' S
ENCOURAGI NG | NFRINGEMENT. I T'S A POLICY THAT' S DI SCOURAG NG
| NFRI NGEMENT.  THEREFORE, WE SUBM T THAT THE | NJUNCTI VE RELI EF
HERE SHOULD BE DENI ED BECAUSE | N FACT THE POLI CY WORKS.

THE COURT: THANK YOU. MR RICH.

MR RICH MAY | JUST CORRECT THE RECORD ON ONE
| MPORTANT POl NT ABQUT THE PROPOSED | NJUNCTI ON?

THE COURT:  CERTAI NLY.

MR RICH THERE ARE TWDO M SAPPREHENSI ONS ON THE PART
OF THE DEFENSE. ONE IS WE DO NOT ASSERT A SPONTANEI TY
REQUI REMENT SHOULD BE AN ELEMENT OF THE RELI EF.

THE COURT: | DID LOOK AT YOUR PROPOSED | NJUNCTI ON - -

MR RICH |IT WASN T PART OF IT.

THE COURT: -- AND THAT WAS NOT ONE OF THE
EXCEPTI ONS THAT - -

MR RICH THAT'S CORRECT. |N OTHER WORDS, |T WASN T
REQUI RED ON THEI R PART TO SHOW THAT | T WAS A SPONTANEQUS
SELECTI ON BY THE FACULTY | N ORDER TO MAKE THAT EXCEPTION. IT
WASN' T A PREREQUI SI TE, BUT MORE | MPORTANTLY, THERE IS NO 10
PERCENT SAFE HARBOR. THE LANGUAGE OF THE GUI DELI NES --

THE COURT: THE 10 PERCENT ON YOUR PROPOSED
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I NJUNCTION CAME IN IN A -- | DO RECALL A DI FFERENT THI NG THAN
WHAT MR SCHAETZEL 1S TALKI NG ABQUT.

MR RICH THANK YOQU. | WANT TO CLARI FY SO THE
RECORD |'S COWPLETELY CLEAR W TH RESPECT TO ANY PARTI CULAR
TAKI NG THE PORTI ON OF THE CLASSROOM GUI DELI NE THAT WE ARE
ADVOCATI NG BE ADOPTED AND | NCORPORATED IS THE LESSER OF 1, 000
WORDS OR 10 PERCENT OF A WORK, NOT A GREATER OF.

THE COURT:  OKAY.

MR RICH  THE SMALLEST TAKING ON THE JO NT EXH BI T
LI ST 1S 5500 WORDS BY OUR ESTI MATE. THE LARGEST ABQUT 109, 000
WORDS. SO THAT THE RANGE THAT MR SCHAETZEL 1S SHOW NG YOUR
HONOR ON THI S DEMONSTRATI VE MEANS ANYWHERE FROM 5 TO 109 TI MES
THE SAFE HARBOR THAT WE ARE PROPGOSI NG I N THE | NJUNCTI ON.

THE OTHER 10 PERCENT, YQU RE RIGHT, |S THAT THE
CUMULATI VE NUMBER OF UNLI CENSED USES OF COPYRI GHTED WORKS THAT
WOULD BE COMBI NED IN PROFESSOR KIM S OR ANYBODY ELSE' S COURSE
WOULD NOT EXCEED MORE THAN 10 PERCENT OF THE ENTI RE COURSE
READI NGS.

THE COURT: WHY ARE YOU ALL | NTERESTED | N
I NFRI NGEMENTS OTHER THAN OF YOUR CLI ENTS' COPYRI GHTED WORKS?

MR RICH  WELL, IT'S VERY | MPORTANT TO UNDERSTANDI NG
TH'S, YOUR HONOR, | S THAT PART OF THE MARKET HARM HERE TO OUR
CLI ENTS | S BROUGHT ABQUT NOT SI MPLY BY THE PRECI SE TAKI NG OF A
WORK THEY PUBLI SH, THE SUBSTI TUTI ON FOR THAT ACTUAL

PUBLI SHI NG MANY OF THOSE SAME WORKS ARE | NCORPCORATED I N
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ANTHOLOG ES El THER CREATED BY OUR OWN CLI ENTS, SOMETI MES
I NSTI TUTI ONS JUST LI KE GEORG A STATE UNI VERSI TY SAY COULD YOU
MAKE A CUSTOM PACKAGE FOR US JUST LIKE PROFESSOR KI M DECI DED TO
DO - -

THE COURT: BUT NOW MY | MPRESSI ON | S THAT THE COPYI NG
THAT GOES ON W TH ERES, AND |'M LESS CERTAI N ABOUT ULEARN, ALL
GETS ERASED AFTER THE COURSE |'S OVER  THERE'S NO | NSTI TUTI ONAL
MEMORY THAT COULD BE USED TO CREATE A PERMANENT ANTHOLOGY.

MR RICH THE | NSTI TUTI ONAL NEMORY, |F | MAY, YOUR
HONOR, THOUGH IS THE ABI LI TY OF THOSE SAME PROFESSORS, AND THI S
IS IN THE RECORD AND WLL BE, TO PULL UP THE SAME COURSE
SYLLABUS AND THEN REI NSTATE THE SAME READI NG LESSON TERM AFTER
TERM - -

THE COURT: | SEE WHAT YOU RE SAYI NG

MR RICH -- SOVE OF THE SAME WORKS | N THE COMVPLAI NT
ARE STILL BEING OFFERED TODAY. SO, YES, TECHNOLOG CALLY |
THI NK YOUR HONOR S PO NT |'S CORRECT SOMEBCDY PUSHES THE BUTTON,
BUT THERE | S NO BAR ON REPEAT USE WHI CH |'S AGAI N AGAI NST THE
TENDENCY OF THE CHECKLI ST.

THE LAST PO NT | WANT TO MAKE, AND | KNOW YOU RE NOT
LOOKI NG FOR POl NT/ COUNTERPQOI NT HERE, BUT THE LAST PQNT | THI NK
IS WORTH MAKING IS, | THINK I 'S AN APPLES TO ORANGES
COMPARI SON TO TAKE THE ENTI RETY OF COURSE OFFERI NGS UNI VERSI TY
W DE AND SAY OUT OF UMPTEEN THOUSAND COURSES ALL WE' VE BEEN

ABLE TO COME FORWARD WTH ARE 30, 50 OR 70 OR 90
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I NFRI NGEMENTS. WE' RE ONLY TALKI NG ABOUT THREE TERMS BECAUSE
YOUR HONOR EXPRESSLY SAI D THAT' S ALL WE NEED TO LOOK AT, AND
VWE' RE ONLY TALKI NG ABOUT THREE PLAI NTI FFS' WORKS.

TS A HUGE | MPCSI TI ON ON ANY G VEN COPYRI GHT OANER
TO FI ND DOZENS AND DQZENS OF | NFRI NGEMENTS JUST FOR THEM AND |
THI NK I'T"'S UNDOUBTED THAT YOUR HONOR HAS TO BE CONSI DERI NG AS
PART OF TH S CASE - -

THE COURT: | THOUGHT I T WOULD BE HELPFUL TO SET SOMVE
PARAMETERS ON THE PERI OD FOR THE | NFRI NGEMENTS FOCR A NUMBER OF
REASONS. ONE IS | THOUGHT | T WoULD MEAN THAT NEI THER SI DE
COULD CHERRY PICK, AND | THOUGHT WE HAD -- | TH NK THAT
MAYMESTER TERM IS KIND OF AN ODDBALL. I T S LOOKS LI KE THREE
WEEKS LONG BUT | GUESS | T'S REPEATED EVERY YEAR, AND THEN WE
HAVE THE 2009 FALL TERMWHICH | S A FULL TERM AND | THOUGHT I T
WOULD REPRESENT A FI ELD THAT WOULD BE FAI R TO BOTH SI DES.

NOW | REALI ZE THAT THE PLAINTI FFS | NTEREST IS NOT I N
WHAT HAPPENS | N ANY PARTI CULAR SEMESTER, BUT I N TERMS OF
PROIECTI NG WHAT' S GO NG TO HAPPEN I N THE FUTURE AND I N TERMS OF
TRYI NG TO QUANTI FY WHAT HAS HAPPENED IN THE PAST, | THINK IT'S
HELPFUL TO FOCUS ON CERTAI'N TI MEFRAMES, AND | THOUGHT, YQU
KNOW WHEN YOU ALL EARLIER IN THE LAWBUI T I N SOVE OF YOUR
BRI EFS YOU WERE CLAI M NG THAT GECRG A STATE WAS -- HOW WOULD |
PUT I T? | T WAS ALMOST LI KE YOU WERE SAYI NG THAT THEY WERE
COPYI NG YOUR CLI ENTS' WORKS AND USI NG THEM AS TEXTBOCOKS, AND I

THINK I'T HELPS TO LOOK AT SPECI FI C | NSTANCES BECAUSE I'T G VES A
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MJUCH CRI SPER FACTUAL FOCUS ON WHAT' S ACTUALLY BEEN GO NG ON.

MR RICH  WE APPRECI ATE THAT.

THE COURT: YEAH.

MR RICH AND, YOUR HONOR, SO WE' RE PERFECTLY CLEAR
WE ARE MORE THAN CONTENT TO HAVE YOUR HONOR MAKE A RULI NG AS TO
FAI R USE BASED ON THAT -- OR WHATEVER THE SUBSET OF THAT LI ST
WHEN WE DEAL W TH COPYRI GHT NI CETI ES, WE DON' T HAVE ANY
PROBLEM WE THI NK THAT' S A MASSI VE SET OF TAKI NGS FROM BUT
THREE PUBLI SHERS HERE, AND YOUR HONOR CAN EASILY MENTALLY
EXTRAPCLATE THAT TO WHAT IS A SYSTEM C PRACTI CE HERE.

THESE ARE NOT UNUSUAL PUBLI SHERS FROM ANYTHI NG WE' VE
SEEN I N THE RECORD, AND AGAI N COVPARED TO ANY NORMS, THE BASI C
BOOKS CASE SAI D TAKINGS AS LI TTLE AS FI VE PERCENT, THE
PRI NCETON UNI VERSI TY PRESS, A TAKING OF LESS THAN 5 PERCENT
VELL I'N EXCESS OF ANY ESTABLI SHED NORM5S COUPLED W TH MARKET
HARM COUPLED W TH SLAVI SH COPYI NG, NO TRANSFCRNMATI ON, THOSE
COURTS HAVI NG NOTHI NG TO DO W TH THE COMVERCI AL AND
NONCOMMERCI AL STATUS SAI D THAT' S DRANMATI CALLY I N EXCESS OF ANY
REASONABLE CONCEPTI ON OF WHAT FAI R USE COULD BE.

SI MPLY BECAUSE A PROFESSOR NECESSARILY SAYS THIS IS
| MPORTANT FOR MY COURSE CAN T BE A GREEN LI GHT TO SAY SO I'LL
TAKE 50 OR 60 PAGES.

THE COURT: WELL, WHY DON T WE TAKE A 20- M NUTE
BREAK, AND THEN WE' LL COME BACK AND START W TH THE TESTI MONY.

( RECESS)



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1 - 47

THE COURT: PLAI NTI FFS MAY CALL YOUR FI RST W TNESS.

M5. SINGER: YOUR HONOR, IF I MAY, JUST A COUPLE OF
HOUSEKEEPI NG MATTERS BEFORE WE BEG N. |'D LIKE TO MOVE | NTO
EVI DENCE THE STI PULATED FACTS WH CH WERE PART OF THE PRETRI AL
ORDER, THE STI PULATI ONS OF FACT REGARDI NG ERES AND ULEARN USAGE
AT GSU AND THOSE ARE ON THE DOCKET AS NUMBER 118.

THE COURT: SO ARE YOU SAYI NG YOU RE MOVI NG | N JUST
PART OF THE STI PULATED FACTS?

M5. SINGER: NO ALL OF THE STI PULATED FACTS. |I'M
SORRY, THERE' S TWO DI FFERENT SETS OF STI PULATED FACTS.

THE COURT:  OKAY.

M5. SINGER: THERE ARE THE ONES THAT WERE ATTACHVENT
E TO THE PRETRI AL ORDER, AND THEN THERE WAS AN EARLI ER SET OF
STI PULATED FACTS THAT WERE ON THE DOCKET AT NUMBER 118, AND |
HAVE CCOPIES | F YOU D LI KE.

THE COURT: | DON T NEED THEM

ANY CBJECTI ON?

MR SCHAETZEL: CERTAINLY NO OBJECTION TO EXH BIT E
TO THE PRETRI AL ORDER, YOUR HONCOR, BUT |'M NOT CERTAI N OF WHAT
THE OTHER SET IS, AND I'D LI KE TO REVI EW THOSE AND WE' LL
COMMENT ON THOSE IN DUE COURSE.

THE COURT: WHAT'S THE OTHER SET?

M5. SINGER THE OTHER SET | S STI PULATI ONS OF FACT
REGARDI NG ERES AND ULEARN USAGE AT CGECRG A STATE UNI VERSI TY,

AND THEY ARE SI GNED BY BOTH PARTI ES.
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THE COURT: COULD YQU JUST SHOW THEM TO MR
SCHAETZEL?

M5. SINGER | SURE WLL, YCOUR HONOR

MR KRUGVAN:  AND, YOUR HONCR, THEY ARE APPARENTLY
DEFENDANTS' EXH BI T 111 ON THE DEFENDANTS EXH BI T LI ST.

THE COURT: AND NO OBJECTIONS I N THE PRETRI AL ORDER?

MR KRUGVAN:  YES, YOUR HONCR

M5. SINGER: AND THE OTHER DOCUMENT - -

MR SCHAETZEL: YOUR HONOR, | NEED A M NUTE TO REVI EW
THIS. | DON T WANT TO HOLD UP THE EXAM NATI ON OF THE W TNESS
BUT |'D BE GLAD TO DO THAT AND - -

THE COURT: |'LL GO AHEAD AND ADM T AT THI S TI ME THE
STI PULATI ONS THAT ARE IN EXHIBIT E TO THE PRETRI AL ORDER.

WLL IT MESS YOQU UP | F | JUST DEFER FOR A M NUTE ON
THE OTHER?

M5. SINGER: NOT AT ALL, YOUR HONOR

THE COURT: AND THE EXH BI' T THAT' S BEI NG TENDERED YQU
SAI D | S DEFENDANTS' EXHI BI T 117

M5. SINGER: DEFENDANTS EXH BI T 111, AND ALSO
PLAI NTI FFS' 975 WHICH | S THE DEFENDANTS' OBJECTI ONS AND
RESPONSES TO PLAI NTI FFS' FI RST SET OF REQUESTS FOR ADM SSI ON.
SO THESE ARE REQUESTS FOR ADM SSI ON, AND MR SCHAETZEL HAS BEEN
HANDED A COPY OF THOSE AS WELL.

MR SCHAETZEL: WE LL REVI EW THESE AND GET RI GHT

BACK.
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THE COURT: ALL RIGHT. |I'LL RESERVE RULI NG ON
DEFENDANTS' EXH BI T 111 WHI CH HAS BEEN TENDERED BY PLAI NTI FFS,
AND ALSO |'LL RESERVE RULI NG ON PLAI NTI FFS' 975.

M5. SINGER THANK YOU, YOUR HONCR. AT THI S TI ME
WE' D LI KE TO CALL OUR FIRST WTNESS MR FRANK SM TH.

THE CLERK: PLEASE RAI SE YOUR Rl GHT HAND TO TAKE THE
QATH.

FRANK SM TH,
HAVI NG BEEN DULY SWORN, WAS EXAM NED AND TESTI FI ED AS FOLLOWG:

THE CLERK: | F YOU WLL HAVE A SEAT, PLEASE, AND
STATE YOUR FULL NAME FOR THE RECORD AND SPELL YOUR LAST NAME
ALSO

THE WTNESS: MY NAME | S FRANK SM TH.

DI RECT EXAM NATI ON
BY MS. SI NGER:
Q GO0 MORNING MR SM TH. BY WHOM ARE YQU CURRENTLY
EMPLOYED?
A BY CAMBRI DGE UNI VERSI TY PRESS.
Q HOW LONG HAVE YOU BEEN EMPLOYED AT CAMBRI DGE UNI VERSI TY
PRESS?
A FOR THI RTY- TWD YEARS AND NI NE MONTHS.
Q WHAT I'S YOUR CURRENT PCSI TI ON AT CAMBRI DGE UNI VERSI TY
PRESS?
A My CURRENT POSI TION IS THE DI RECTOR OF DI G TAL PUBLI SHI NG

GLOBAL.
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Q AND VWHAT ARE YOUR PRI MARY RESPONSI BI LI TTES | N THAT ROLE?
A " M RESPONSI BLE FOR ALL DI G TAL PUBLI SHI NG ACTI VI TI ES FOR
QUR ACADEM C BOOKS DI VI SI ON AROUND THE WORLD.
Q CAN YQU G VE US A BRI EF FLAVOR OF WHAT THAT MEANS?
A VWE HAVE OUR OMN PROPRI ETARY E- BOOK PLATFORM VWH CH WE
USE -- CAMBRI DGE BOCOKS ONLINE WHI CH WE USE TO SELL E-BOOKS TO
I NSTI TUTI ONS.

WE HAVE SEVERAL OTHER DI G TAL REFERENCE WORKS THAT WE
ALLOW I NSTI TUTI ONS TO DESCRI BE TO  WE ALSO HAVE RELATI ONSHI PS
WTH MANY OTHER THI RD PARTI ES, MANY OF WHI CH W LL BE FAMOUS

ANVAZQON, GOOGLE AND OTHERS PROBABLY LESS WELL KNOWN.

Q HAVE YQU EVER HELD ANY OTHER PCSI TI ONS AT CAMBRI DGE?
A YES, | HAVE.
Q WHAT OTHER PCSI TI ONS?

UNTI L 2009, FROM 2004 TO 2009 | WAS THE EDI TORI AL DI RECTOR
I N NEW YORK FOR ACADEM C BOOKS. PRI OR TO THAT FROM 1993 TO
2004 | WAS THE PUBLI SHI NG DI RECTOR OF THE SOCI AL SCI ENCES | N
NEW YORK. PRI CR TO THAT FROM 1988 TO 1993 | WAS EXECUTI VE
EDI TOR FOR SOCI AL SCI ENCES, AND PRI OR TO THAT BACK TO 1991 |
WAS AN EDI TOR FOR HI STORY.
Q AND CAN YQU BRI EFLY DESCRI BE YOUR EDUCATI ONAL BACKGROUND?
A I HAVE B. A. FROM GRI NNELL COLLEGE I N GRI NNELL, | OM, AND I
HAVE A M A. FROM THE UN VERSI TY OF CAMBRI DGE.
Q MR SM TH, WERE YQU | NVOLVED W TH THE DECI SI ON BY

CAMBRI DGE TO JON THI S LAWSUI T?
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A YES, | WAS

Q AND VHY DI D CAMBRI DGE DECI DE TO JO N THI' S LAWSUI T?

A THE MATERI ALS THAT WE SAW SEVERAL YEARS AGO RELATI NG TO
SCANNI NG AND POSTI NG OF OUR BOOKS WERE OF SUCH A VOLUME THAT W\E
FELT THAT I'T WAS | MPORTANT THAT WE TAKE ACTI ON.

Q AND VHY DI D YOU FEEL I'T WAS | MPORTANT TO TAKE ACTI ON?

A BECAUSE | T APPEARED TO US THAT THE SCANNI NG AND THE

POSTI NG WAS ON SUCH A SCALE AND BECAUSE | T WAS BEI NG REPEATED
OVER SEMESTERS THAT I T WAS A THREAT TO CQUR | NCOVE BOTH | N TERVB
OF PERM SSI ONS | NCOVE AND DI RECT BOOK SALES.

Q OKAY. WE' LL GET TOIT IN A MOVENT, BUT COULD YOU JUST

BRI EFLY TELL US THE DI FFERENCE BETWEEN PERM SSI ONS | NCOVE AND
BOOK SALES | NCOVE?

A VELL, WE EARN | NCOVE I N SEVERAL WAYS. THE PRI MARY WAY | S
WE SELL BOCKS, BUT WE ALSO ALLOW THE COPYI NG OF PORTI ONS OF OUR
WORKS | N CERTAI N CONTEXT, AND WHEN THAT TAKES PLACE WE RECEI VE
I NCOVE FOR THOSE -- FOR THAT COPYI NG SO THAT' S WHAT WE REFER
TO AS PERM SSI ONS | NCOVE.

Q AND VWHAT KI NDS OF CAMBRI DGE WORKS WERE BEI NG COPI ED AT
Gsu?

A THERE WAS A RANGE OF WORKS. SOVE OF THEM WERE BOCKS

PUBLI SHED BY OUR ENGLI SH AS A SECOND LANGUAGE DI VI SI ON.  BOOKS
THAT WE CONSI DER STRAI GHT OUT FULL QUT TEXTBOOKS. OTHERS WERE
REFERENCE WORKS, AND OTHERS WERE MONOGRAPHS. SO I'T WAS MORE OR

LESS WORKS ACRCSS THE FULL SPECTRUM OF OQUR PUBLI SHI NG
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Q WHAT IS A MONOGRAPH?

A A MONOGRAPH | S THE FANCY WORD THAT THOSE OF US I N ACADEM C
PUBLI SHI NG USE TO DESCRI BE AN ORI G NAL WORK OF RESEARCH. THERE
IS IN A SENSE THERE' S NO CLEAN DEFI NI TION. A REVI SED

DI SSERTATI ON CAN BE A MONOGRAPH.  ANY WORK VHI CH | NVOLVES
ORI G NAL RESEARCH AND ONE WOULD HOPE ORI G NAL | DEAS CAN BE A
MONOGRAPH.

Q ARE THOSE MONOGRAPHS CONSI DERED FACTUAL WORKS?

A YES, THEY ARE.

Q IS THERE ANY ORI G NAL RESEARCH OR SCHOLARSHI P THAT GOES

I NTO THCOSE?

A VELL, | WOULD SAY QU TE A LOT. AS AN EDI TOR, AND I STILL
HANDLE A FEW BOOKS NOW |' VE PUBLI SHED HI STORY, AND THE AVERACGE
H STORI AN WHEN THEY WRITE A BOOXK I T'S A PRQJECT OF ANYWHERE
BETWEEN 5 AND 10 OR 15 YEARS, AND THAT'S A GREAT DEAL OF OUR

TI TLE RESEARCH BUT A GREAT DEAL OF THI NKI NG AND WRI TI NG AND
REWRI TING SO | WOULD SAY | T'S CREATI VE.

Q LET" S STEP BACK FOR A MOMENT. WHAT IS CAVBRI DGE

UNI VERSI TY PRESS?

A CAMBRI DGE UNI VERSI TY PRESS IS THE PUBLI SHI NG DI VI SI ON - -
PUBLI SHI NG ARM | WOULD SAY OF THE UNI VERSI TY OF CAMBRI DGE I N
ENGLAND. WE HAVE NO OTHER SEPARATE CORPCRATE STATUS. WE DO
HAVE NONPROFI T STATUS I N THE UNI TED STATES, BUT WE ARE I N
PRACTI CAL TERM5 A DEPARTMENT OF THE UNI VERSI TY.

Q VWHEN DI D CAMBRI DGE FI RST BEG N PUBLI SHI NG BOOKS?



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1- 53

A WE PUBLI SHED OUR FI RST BOCOK IN 1584. WE HAVE BEEN | N
CONTI NUOUS OPERATI ON EVER SI NCE.

Q APPROXI MATELY HOW MANY BOCKS DCES CAMBRI DGE PUBLI SH EACH
HERE?

A WE PUBLI SH APPROXI MATELY 1, 000 NEW BOOKS PER YEAR.

Q AND DO ANY OF THOSE BOOKS RECEI VE ANY AWARDS?

A YES, FROM OUR NEW YORK PUBLI SHI NG ALONE, WE PROBABLY

RECEI VE BETWEEN 75 AND 100 AWARDS ANNUALLY. THAT SOUNDS LI KE
TS SOVETHING WE EXPECT. IT ISNT. |IT S JUST QUR GOOD
FORTUNE. WE RE ALSO PROUD TO PUBLI SH 22 OF THE W NNERS OF THE
NOBEL PRI ZE IN ECONOM CS, AND | COULD LI ST OTHER NOTEWORTHY
PEOPLE WE PUBLI SH.

Q WHAT IS CAMBRI DGE' S M SSI ON?

A VELL OUR ORI G NAL M SSI ON WAS G VEN | N LETTERS PATENT FROM
THE PRI VY COUNCI L OF KING HENRY THE VI11. THAT WAS SI MPLY TO
PUBLI SH BOOKS. THAT WAS UPDATED IN THE 19TH CENTURY | N STATUTE
J OF THE UNIVERSITY WHI CH SI MPLY SAI D THAT WE EXI ST TO PUBLI SH
WORKS OF LEARNI NG AND SCHOLARSHI P, AND THAT HASN T CHANGED.
THAT 1S WHAT WE EXI ST FOR WE HAVE NO OTHER PURPCSE.

Q WHAT KI NDS OF WORKS DOES CAMBRI DGE PUBLI SH?

A VELL, WVE PUBLI SH MONOGRAPHS | N A VERY BI G WAY. WE PUBLI SH
APPROXI MATELY 600 MONOGRAPHS EACH YEAR, ORI G NAL WORKS AND
SCHOLARSHI P.  WE ALSO PUBLI SH TEXTBOOKS. WE PUBLI SH SCHOLARLY
REFERENCE WORKS. WE PUBLI SH EDI TED VOLUMES WH CH ARE

THEMBSELVES SOVEVWHERE | N THE HALFWAY HOUSE BETWEEN TEXTBOOKS AND
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MONOGRAPHS.

Q WHAT SUBJECT AREAS DO THOSE BOCKS COVER?

A WE FLATTER OQURSELVES THAT WE COVER ALMOST ALL SUBJECTS
THAT ARE TAUGHT IN THE UNI VERSI TATES. SO HAVE EVERYTH NG FROM
CLASSI CS AND PHI LOSOPHY TO ECONOM CS, PQLI TI CS, PHYSI CS,

MEDI CI NE, CHEM STRY.

Q WHAT DOES THE CAMBRI DGE | MPRI MATUR MEAN | N THE
MARKETPLACE?

A VELL, WE HOPE THAT I T MEANS A REPUTATI ON FOR H GH QUALI TY
SCHOLARLY PUBLI SHING. WHICH IS TO SAY AT OUR CCRE WE ONLY

EXI' ST TO PUBLI SH SCHOLARSHI PS AND WORKS OF LEARNI NG AND
KNOW.EDGE WHI CH ARE | MPORTANT, AND WE HOPE WHAT I T MEANS IS I F
A BOOK HAS QUR NAME ON I T, IT IS A BOOK THAT SCHOLARS, STUDENTS
WOULD FEEL 1S AT LEAST WORTH THEIR TI ME. THAT DOESN T MEAN
TS A BOOK THAT WLL LAST FOR ALL TIME, BUT IT'S PROBABLY A
BOOK THEY SHOULD THI NK ABOUT READI NG

Q WHO BUYS CAMBRI DGE' S BOCOKS?

A THE LARGEST MARKET FOR US | S | NSTI TUTI ONS THROUGH LI BRARY
SALES, BUT THAT' S BALANCED CLOSE TO FI FTY-FI FTY BY SALES

TO I NDI VI DUAL SCHOLARS, PROFESSCRS AND STUDENTS. A VERY

SMALL PERCENTAGE OF OUR BOOKS ARE BOUGHT ALAS BY THE CGENERAL
PUBLI C.

Q AND VWHEN YQU SAY SALES TO STUDENTS, WHAT DO YOQU MEAN BY
THAT?

A THE BULK OF THOSE SALES W LL BE ASSI GNED SALES FOR
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COURSES. SO A PROFESSOR WOULD - -

THE COURT: NOWWHEN YOU RE TALKI NG ABOQUT THE TWD
DI FFERENT MARKETS, ARE YOU SAYI NG THAT THE AGGREGATE SALES
WOULD BE ABOQUT THE SAME | N THOSE TWO DI FFERENT MARKETS?

THE WTNESS: YES, YOUR HONOR
BY MS. SI NGER:
Q YOU MENTI ONED BEFORE, MR SM TH, THAT CAMBRI DGE HAS
NOT- FOR- PROFI T STATUS I N THE UNI TED STATES. WHAT DOES THAT
MEAN TO CAMBRI DGE?
A VELL, I'T MEANS AT ITS CORE THAT WE HAVE NO SHAREHCOLDERS,
THAT NO | NDI VI DUALS TAKE PROFI TS FROM CAMBRI DGE UNI VERSI TY
PRESS. LI KE ANY NONPROFI T, ANY FUNDS WH CH ARE EARNED OVER AND
ABOVE A SURPLUS MUST BE GO FOR CERTAI N PARTI CULAR PURPOSES, AND
IN OQUR CASE THERE ARE ONLY TWD

ONE IS THE PUBLI CATI ON OF MORE WORKS OF SCHOLARSHI P.
MANY OF THEM ARE COMMVERCI ALLY MARG NAL, AND THE OTHER IS IN
PARTI CULARLY GOOD YEARS WE W LL G VE MONEY TO OUR PARENT
UNI VERSI TY FOR THEI R USE I N THEI R PROGRAMS.
Q HOW DOES THI' S NOT- FOR- PROFI T STATUS AFFECT CAMBRI DGE' S
APPRCACH TO PUBLI SHI NG?
A VELL IN A SENSE WE' RE LI KE OTHER COMVERCI AL PUBLI SHERS I N
THAT WE MUST MAKE SOMETHI NG THAT'S CALLED A PROFIT. WE DON T
CALL I T THAT, BUT THERE HAS TO BE MORE MONEY AT THE END OF EACH
YEAR THAN THERE WAS AT THE BEGQ NNI NG BECAUSE OUR COSTS GO UP,

AND | F WE ARE TO BE SUSTAI NI NG WE MJST MAKE MONEY.
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ON THE OTHER HAND, WE DO HAVE A HAND TI ED BEH ND OUR
BACKS BECAUSE WE CANNOT PUBLI SH BOOKS JUST TO MAKE MONEY, AND
VWE QUI TE REGULARLY DECLINE TO PUBLI SH BOOKS THAT WE KNOW WOULD
MAKE MONEY BUT WHI CH WVE JUDGE ARE NOT NECESSARI LY VALUABLE
WORKS | N SCHOLARSHI P AND LEARNING  |' M NOT COVPLAI NI NG BUT
THAT' S WHAT MAKES US DI FFERENT.
Q | F AT THE END OF ANY G VEN YEAR CAMBRI DGE DI D NOT MAKE
MORE MONEY THAN | T SPENT, WHAT WOULD HAPPEN?
A VELL, THERE WOULD BE SOVE SORT OF | NQUEST I N THE
UNI VERSI TY OF A VERY SERI QUS NATURE, AND ULTI MATELY STEPS WOULD
BE TAKEN VHICH | DON T LI KE TO CONTEVMPLATE, BUT ULTI MATELY THE
UNI VERSI TY DOESN T HAVE THE MEANS OR THE WLL TO CARRY US | F WE
WERE TO LCSE MONEY.
Q SO | F YOU WERE TO LOSE MONEY CONSI STENTLY WHAT WOULD
HAPPEN?

MR HARBIN:. JUDGE, THERE S NOT AN ADEQUATE
FOUNDATI ON, YOUR HONOR.

THE COURT: OVERRULED.

THE WTNESS: | WOULD HAVE TO GUESS THE UN VERSI TY
WOULD SELL OFF OUR ASSETS AND SHUT US DOMN. THAT' S WHAT
HAPPENED TO THE UNI VERSI TY OF LONDON PRESS BACK I N 1970. THEY
VWERE LOSI NG MONEY, AND THEY WERE SOLD OFF AND SHUT DOWN.
BY MS. SI NGER:
Q APPROXI MATELY ON AVERAGE HOW MUCH MORE MONEY DCES

CAMBRI DGE HAVE I N REVENUES THAN I T SPENDS; IF IT WERE A FOR
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PROFI T, WHAT WOULD YOUR PROFI T MARG N BE?
A BETWEEN 2 AND | N A VERY GOOD YEAR POSSIBLY AS MJUCH AS 5
PERCENT.
Q HOW ARE CAMBRI DGE' S WORKS USED I N H GHER EDUCATI ON?
A VWELL, THEY ARE USED I N A VARI ETY OF WAYS. MONOGRAPHS ARE
FOR THE MOST PART BQUGHT BY ACADEM C LI BRARI ES AND BY
I NDI VI DUAL PROFESSORS WHO W LL USE THEM

SOVE MONOGRAPHS, ON THE OTHER HAND, ARE USED AS
ASSI GNED COURSE READI NGS AND FOR ALL PRACTI CAL PURPOSES ARE
TEXTBOOKS. THERE ARE MANY MONOGRAPHS | PUBLI SHED AS AN EDI TOR
VWH CH ARE FAI RLY NARROW I N SCOPE BUT WOULD SELL TWD OR THREE
THOUSAND CCPI ES A YEAR FOR USE | N COURSES BECAUSE PROFESSCRS
JUDGE THAT THEY' RE | MPORTANT ENCUGH THAT THEY SHOULD BE READ BY
THEI R STUDENTS.
Q AND HOWN WOULD YOU CHARACTERI ZE THE | MPACT OF THE SCHOLARLY
WORKS THAT CAMBRI DGE' S PUBLI SHES ON THE ACADEM C COVVUNI TY?
A THAT' S A HARD QUESTI ON, AND | GUESS WE FLATTER OURSELVES
THAT THE | MPACT IS | MPORTANT. THAT SCHOLARSHI P AND RESEARCH
ARE AT THE CORE OF WHAT GCES ON I N A RESEARCH UNI VERSI TY.

THE BOOKS THAT WE PUBLI SHED ARE ESSENTI AL FOR THE
CONTI NUANCE OF LI NES OF RESEARCH FOR THE SCHOLARLY
CONVERSATI ONS IN DI FFERENT FI ELDS, AND THAT TAKES PLACE BOTH AT
THE H GH LEVEL OF RESEARCHERS AND ONE WOULD SAY THE RELATI VELY
LOWLEVEL OF A STUDENT'S LEARNING SO IT'S A CONTI NUQUS

PROCESS OF CONVERSATI ON AND DI SCUSSI ON.
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Q VWHY WOULD AN AUTHOR WANT TO PUBLI SH W TH CAMBRI DGE?
A VELL, AGAIN, VWV WOULD FLATTER QURSELVES THAT THE STRENGTH
OF QUR I MPRINT IS SUCH THAT THEY WOULD SEE VALUE | N THAT. THEY
WOULD FEEL THAT I'T WOULD BE A VALUE TO THEI R CAREER, AND ALSO
THAT THEI R BOOK WOULD THEN BE NOTI CED W THI N THOSE FI ELDS WHERE
THEY' RE WORKI NG SUCH THAT | T WOULD BE A PART OF THAT SCHOLARLY
CONVERSATI ON GO NG ON.
Q WHEN YOQU SAY I'T WOULD BE A VALUE TO THEI R CAREER, WHAT DO
YOU MEAN BY THAT?
A VELL, I'N My EXPERI ENCES THE CASE AT MOST UNI VERSI Tl ES,
CERTAI NLY RESEARCH UNI VERSI TI ES THAT PUBLI CATION IN -- A PEER
REVI EWED PUBLI CATI ON | S ESSENTI AL FOR A SCHOLAR S TENURE
DECI SI ON AND ANOTHER PUBLI CATI ON OF SOMVE KIND IS GENERALLY
ESSENTI AL FOR PROMOTI ON TO FULL PROFESSOR. SO IT'S GO NG TO BE
THE RARE CASE THESE DAYS | F YOU RE GO NG TO HAVE A CAREER
TRAJECTORY W THOUT PUBLI SHI NG
Q DO YOU THHNK I T"S | MPORTANT FOR AN AUTHOR OR PROFESSOR TO
BE PUBLI SHED BY A UNI VERSI TY PRESS AS OPPCSED TO JUST
SELF- PUBLI SHI NG THEI R OAN WORK ON THEI R WEBSI TE?
A VELL APPARENTLY IT IS BECAUSE WE DO CONDUCT PEER REVI EW OF
EVERYTH NG THAT WE PUBLISH. WHICH IS TO SAY ALL OF THE BOCKS
VWE PUBLI SH ARE VETTED BY OTHER SCHOLARS I N THE FI ELD.

THEY TELL US IS TH S A WORK OF | MPORTANCE, AND IF IT
ISN'T, WE DON'T PUBLISH IT. WE DON T PUBLI SH ANYTHI NG THAT

DCESN T PEER REVI EW OF A CERTAIN LEVEL OF AFFI RMATION. SO
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YES, IT IS | MPORTANT.
Q LET" S TALK FOR A FEW M NUTES ABOQUT THI S ACADEM C
PUBLI SHI NG PROCESS. HOW DO MANUSCRI PTS COVE TO CAMBRI DGE?
A VELL, | LIKEN IT IN SOVE WAYS TO THE Tl DE FLON NG UP.
EVERY DAY THERE ARE UNSOLI Cl TED PROPCSALS THAT COVE | NTO OUR
EDI TORS. SOMETI MES A DOZEN A DAY. VERY FEW OF THOSE WLL BE
BOOKS THAT WE' LL ACTUALLY DECI DE TO PUBLI SH.

MOST OF THE BOOKS WE PUBLI SH I N FACT COVE ABOUT
THROUGH CONVERSATI ONS THAT OUR EDI TORS HOLD W TH ACADEM CS
El THER BY MEETI NG THEM THROUGH E- MAI L, THROUGH THE TELEPHONE,
THROUGH VI SI TI NG UNI VERSI TI ES, THROUGH GO NG TO ACADEM C
CONFERENCES. SO IT'S A LARGE PROCESS OF DI SCUSSI ON AND
SOLI C TATI ON.
Q HOW MANY EDI TORS ARE THERE AT CAMBRI DGE?
A VWE HAVE 15 ACADEM C EDI TORS WHO WORK | N QUR NEW YORK
OFFI CE AND ARCUND 50 I N THE UNI TED KI NGDOM OFFI CE.
Q AND VWHAT SORT OF QUALI FI CATI ONS DO THOSE EDI TORS HAVE?
A THI'S MAY SCUND CDD BUT AT | TS MOST BASI C LEVEL ALL THEY
REALLY NEED IS A B. A, AN EAGERNESS TO READ A LOT AND A KEEN
I NTEREST | N AN ACADEM C SUBJECT.

WE' VE HAD VERY SUCCESSFUL EDI TORS WHO HAD NO MCRE

EDUCATI ON THAN THAT. WE' VE HAD VERY SUCCESSFUL EDI TORS WHO HAD

PH D.'S, BUT WHAT THEY MUST DO IS ENTER | NTO THAT LARGER
CONVERSATI ON THAT SCHOLARS HAVE AND | MVERSE THEMSELVES | N A

SUBJECT, LEARN ABOUT | T AND BE | NTERESTED IN IT.
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Q HOW DO THEY GO ABQUT SCLI CI TI NG MANUSCRI PTS?
A VELL, THEY DO A LOT OF TRAVELI NG VI SI TI NG UNI VERSI Tl ES,
TALKI NG TO | NDI VI DUAL SCHOLARS. THEY GO TO A LOT OF ACADEM C
CONFERENCES, AND THERE' S A FAI RLY LI VELY EXCHANGE OF E- MAI LS
AND PHONE CALLS THAT GO ON EVERY DAY. THERE' S A LOT OF
NETWORKI NG WWE WORK -- ONE TENDS TO WORK W TH SENI OR
PROFESSORS WHO KNOW A GREAT DEAL ABOUT JUNI OR PROFESSCRS AND
TELL YOU WHOSE WORK THAT YOU M GHT WANT TO PURSUE.
Q AFTER AN EDI TOR HAS SOLI Gl TED A PROPCSAL, WHAT' S THE NEXT
STEP I N THE PROCESS?
A VELL, THE EDI TOR HAS TO EVALUATE THAT PROPCSAL. THEY' RE
NOT ALL CREATED EQUAL. THERE MAY BE A DI SCUSSI ON BETWEEN
THE AUTHOR AND THE EDI TOR THAT W LL TAKE PLACE OVER WEEKS,
MONTHS.

THEREAFTER THEY WLL SEND IT TO TWO, THREE, FOUR,
ACADEM C EXPERTS FOR THEIR REVIEW  THAT REVIEW M GHT BE ON A
PROPOSAL PORTI ON OF A MANUSCRI PT, THE WHOLE MANUSCRI PT. IT
TAKES MANY FORMS DEPENDI NG ON THE PRQJECT.
Q AND VWHEN YOU TALK ABOUT A PROPCSAL, WHAT WOULD A PROPOSAL
BE?
A AT I TS BASIC LEVEL I T COULD BE AS MJUCH AS TWD PAGES AND A
CHAPTER QUTLINE, OR IT M GHT BE 50 PAGES. AGAIN IT VARIES WTH
THE SCHOLAR, WTH THE SUBJECT. IT S A VERY | NDI VI DUAL THI NG
THAT EDI TORS KNOW HOW TO HANDLE.

Q YOU MENTIONED |I'T WAS SENT OUT TO PEOPLE. WHO WOULD THE



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1- 61

EDI TOR SEND THE PROPCSAL OR THE MANUSCRI PT QUT TO?
A THEY WLL SEND THEM TO OTHER SCHOLARS WHO WORK | N THE
SUBJECT AND ASK THEM FOR THEI R REVI EW
Q AND WHAT DCES THAT REVI EW CONSI ST OF?
A WE' RE ASKI NG OTHER SCHOLARS TO LOCK AT THI S PROPCSAL OR
MANUSCRI PT AND TELL US DCES THI S MAKE AN | MPORTANT CONTRI BUTI ON
TO LEARNI NG AND SCHOLARSHI P, IS I'T TAKI NG ACCOUNT OF THE LATEST
RESEARCH, DCES IT MAKE SENSE, |S IT WELL ORGANI ZED, A WHCLE
HOST OF THI NGS THAT @ VE US ASSURANCE AND WE HOPE | N TURN THE
PEOPLE WHO READ THE BOCOKS ASSURANCE THAT THI S IS WORTH THEI R
ATTENTI ON.
Q WHAT PERCENTAGE OF CAMBRI DGE' S WORKS ARE SENT QUT FOR THI S
EXTERNAL PEER REVI EWP
A ONE HUNDRED PERCENT.
Q AND HOW MANY PEER REVI EWVERS ARE THERE FOR EACH WORK?
A ANYWHERE FROM TWD TO FI VE.
Q IN YOUR EXPERI ENCE WHY DO PEER REVI EWERS ENGAGE IN THI S
PROCESS?
A VELL, AT THE BEST END OF THE LEVEL BECAUSE THEY FEEL AN
OBLI GATION TO THE WORLD OF SCHOLARSHI P TO HELP PARTI Cl PATE I N
THE PUBLI CATI ON OF MORE SCHOLARSHI PS. SO THEY KNOW THAT
REVI EW NG THESE WORKS | S | MPORTANT | F THERE ARE GO NG TO BE NEW
WORKS.

AT A SLI GHTLY MORE SELFI SH LEVEL THEY KNOW THAT ONE

DAY THEY' RE GO NG TO HAVE A BOOK AND THEY W LL WANT SQOVEONE TO
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EVALUATE THEI R BOOK.

Q DCES CAMBRI DGE COVPENSATE | T'S PEER REVI EVERS?

A VWE DO IT'S QUTE MODEST. WE PAY THEM GENERALLY AROUND
200 DOLLARS IN CASH AND DOUBLE THAT AMOUNT I N BOOKS AND MOST
PEOPLE TAKE BOOKS.

Q WHAT, |IF ANYTHI NG WOULD AN EDI TOR GET BACK FROM A PEER
REVI EVER, WHAT WOULD THE WORK PRCDUCT LOCK LI KE?

A IT WLL LOXK LI KE ANYTHI NG FROM A PAGE TO TWENTY PACES OF
EVALUATI ON OF THE WORK THAT' S BEI NG CONSI DERED, AND I T CAN BE A
GENERAL ASSESSMENT AND OFTEN QUI TE DETAI LED COWVMENTS DOWN TO
THE LI NE LEVEL.

Q WHAT HAPPENS NEXT?

A THERE' S A CONVERSATI ON THEN THAT TAKES PLACE BETWEEN THE
EDI TOR AND THE AUTHOR. WE SHARE AT OUR DI SCRETI ON THE FULL
REPORT OR PORTI ONS OF REPORTS W TH THE AUTHORS, AND WE ASK THEM
FOR THEI R REACTI ON. BECAUSE I T'S SELDOM THE CASE THAT A REPORT
SAYS THIS I S A GREAT WORK, YOU MJST PUBLISH IT NOW THERE' S
ALVWAYS A BUT, AND WE HAVE A DI SCUSSI ON W TH THE AUTHOR TO MAKE
SURE THAT WE TAKE CARE OF WHATEVER CRI Tl Cl SM5 ARE LEVELED, AND
WE' RE ALL SURE THAT WE HAVE THE BEST POSSI BLE BOCK.

Q HOW LONG DOES THI S WHOLE PROCESS TAKE UP TO THROUGH THE
PEER REVI EW PROCESS?

A I T CAN TAKE ANYWHERE FROM A COUPLE OF MONTHS TO SEVERAL
YEARS. | T JUST DEPENDS ON THE BOOK. SQVETI MES WE CULTI VATE A

BOOK FOR A LONG TI ME.
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Q WHAT' S THE NEXT STEP I N THE PROCESS AFTER THE PEER REVI EVW6
AND THE REVI EW6 HAVE BEEN | NCORPORATED?

A | F THE REVI EW6 ARE PCSI TI VE AND WE FEEL WE SHOULD PUBLI SH
THE BOOK, THE EDI TOR PREPARES A FORVMAL PROPCSAL WH CH HAS A
BUSI NESS CASE ATTACHED TO I T, A PRQJECTI ON OF SALES AND COSTS
OF PUBLI SHI NG THE BOOK, AND THAT BUSI NESS CASE, A SUMVARY BY
THE EDI TOR AND THE REPORTS ALL GO TO OUR GOVERNI NG BODY I N
CAMBRI DGE WHO PASS ON I T.

Q I F YOU RE A NOT- FOR- PROFI T | NSTI TUTI ON, WHY WOULD YQU
PREPARE A BUSI NESS CASE?

A VELL, AGAIN, WE' RE OPERATI NG I N THE MARKETPLACE, AND W\E
MUST BE SELF- SUSTAINING SO I T'S ESSENTI AL THAT | F WE' RE GO NG
TO SPEND MONEY WE HAVE SOME ASSURANCE WE' RE GO NG TO GET BACK
SOMVE OF THAT MONEY.

Q WHAT HAPPENS TO THAT PROPOSAL; WHAT' S THE NEXT STEP I N THE
PROCESS?

A WE HAVE A GOVERNI NG BODY | N CAMBRI DGE WHI CH | S KNOWN AS
THE PRESS SYNDI CATE. THE UNI VERSI TY OF CAMBRI DGE STARTI NG

USI NG THE TERM SYNDI CATES BACK IN THE 17TH CENTURY. IT' S
REALLY JUST ANOTHER WORD FOR A COW TTEE. | T'S MADE UP OF

SENI OR PROFESSORS FROM THE UNI VERSI TY, AND THEY MEET EVERY TWO
VEEKS, AND THEY REVI EW ALL PROPCSALS FOR NEW BOOKS.

Q | F THE SYNDI CATE APPROVES THE BOOK, WHAT' S THE NEXT STEP

I N THE PROCESS?

A THE EDI TOR WOULD THEN NEGOTI ATE A CONTRACT W TH THE



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1- 64

AUTHOR.
Q  AND HOW DOES THAT CONTRACTI NG PROCESS WORK?

A, VE HAVE A BASI C CONTRACT FOR MOST BOOKS. THERE WLL BE
SOVE SMALL VARI ATIONS | N THE TERVS PARTI CULARLY RELATING TO
DETAI LS ABOUT THE BOOK, THE LENGTH, THE DATE BY WH CH WE EXPECT
THE AUTHOR TO DELIVER I T, BUT FOR THE MOST PART THREE- QUARTERS
OF OUR CONTRACTS ARE MORE OR LESS THE SAME.

Q VAT ARE THE COPYRI GHT PROVI S| ONS OF THE STANDARD
CONTRACT?

A, FOR THE LAST TEN YEARS OR SO, WE HAVE DECI DED TO LEAVE
COPYRI GHT | N THE NAME OF THE AUTHOR, HOWEVER, THE CONTRACT

STI PULATES THAT THE AUTHOR ASSI GNS TO THE PRESS THE EXCLUSI VE
RI GHT TO PRINT AND PUBLI SH. SO WE HAVE ALL RI GHTS OVER
REPRODUCTI ON.

Q  \WHO LOOKS AT THOSE CONTRACTS ON THE CAMBRI DGE S| DE?

A, VELL THE EDITOR THE EDI TORI AL DI RECTOR AND THEN OUR LEGAL
DI RECTOR

Q  WOULD A CAVBRI DGE BOOK EVER PROCEED TO PUBLI CATI ON W THOUT
A CONTRACT?

A NO

Q  VHY NOT?

A BECAUSE WE WOULD NOT HAVE THE RI GHT TO PUBLI SH THE BOOK.

Q  AFTER A CONTRACT IS SI GNED, WHAT' S THE NEXT STEP IN THE
PUBL| SHI NG PROCESS?

A THEREAFTER WE AGREE W TH THE AUTHOR ON A SCHEDULE FOR
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PUBLI CATI ON. THERE MAY BE REVI SI ONS THE AUTHOR HAS TO DO
THERE MAY BE ANOTHER ROUND OF REVI EW NG W TH THE PEER
REVI EWERS, BUT MOST LI KELY AFTER SOVE PERI GD WE' LL START
PRODUCTI ON.

ALL MANUSCRI PTS ARE SENT TO AN QUTSI DE COPY EDI TOR
FOR A THOROUGH REVI EW  ONCE WE HAVE PROCFS, ALL BOCKS ARE
PROOFREAD BY AN EXTERNAL PROOFREADER, AND THEN WE PRI NT BOCKS
AND PUBLI SH I T.
Q ONCE THE BOXK |'S PUBLI SHED, WHAT DCES CAMBRI DGE DO W TH
| T?
A VELL, WE MARKET ALL OF OUR BOOKS. WE MARKET THEM W THOUT
DI STI NCTI ON ARCUND THE WORLD. ALL TEXTBOOKS ARE AVAI LABLE | N
ALL COUNTRI ES.

MARKETI NG HAS CHANGED QUI TE DRANMATI CALLY OVER THE
LAST FI VE OR SI X YEARS. WE USED TO HAVE A LARCGE SALESFORCE
CALLI NG ON BOOK STORES, BUT THAT HAS ALL CHANGED. NOW A GREAT
DEAL OF QUR ACTIVITY | NVOLVES | NELEGANTLY WHAT' S CALLED
DATAFEEDS QUT TO A VAR ETY OF DI FFERENT SERVI CES. WE HAVE A
DEPARTMENT THAT BASI CALLY ORGANI ZES THAT ACTIVITY.
Q WHAT' S A DATAFEED?
A VWELL AT THE MOST BASIC LEVEL, |IT'S THE TI TLE, THE AUTHOR S
NAME, A BLURB ABOUT THE BOOK AND THE PRI CE AND A PI CTURE OF THE
COVER WH CH WE FOR EXAMPLE WOULD SEND I'T TO AVAZON.
Q DCES CAMBRI DGE DO ANYTHI NG TO TRY TO ENCOURAGE PROFESSORS

TO ADOPT BOOKS TO ASSI GN TO | TS STUDENTS?
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A YES, WE HAVE CAMPAI GN\S | N WH CH WE PROMOTE BOOKS TO
PROFESSORS. WE SEND QUT I T USED TO BE BY MAIL, NOWIT S BY
E-MAIL, WE LL SEND QUT MESSAGES ANNOUNCI NG A NEW BOCK,
EXPLAI NI NG VHY I T'S | MPORTANT AND WOULD BE USEFUL I N THEIR
CLASS.

THEY CAN REQUEST A COPY OF A BOCK FOR EXAM NATI ON
ONLY. WE ALLOW THEM TO LOOK AT A COPY I N THE HOPE THAT THEY
WLL ASK THEI R STUDENTS TO PURCHASE THE BOOK FOR THE COURSE.
Q HOWBI G I S AN AVERAGE FI RST PRI NT RUN FOR A CAMBRI DGE
WORK?
A FOR MONOGRAPHS NOW I T'S ARCUND 400 COPIES. FOR OTHER
WORKS, TEXTBOOKS, |T COULD BE ANYWHERE FROM 800 TO 5,000 OR
MORE. REFERENCE WORKS ANYWHERE FROM 1, 000 TO 3, 000.
Q ARE YOU FAM LI AR WTH THE CONCEPT OF A BOOK BEI NG QUT OF
PRI NT?
A | AM FAM LI AR WTH THE CONCEPT. | T'S FOR THE MOST PART NO
LONGER A VALI D CONCEPT I N QUR BUSI NESS.
Q VWHY | S THAT?
A NEW TECHNOLOGY THAT' S COMVE ON STREAM OVER THE LAST TEN
YEARS BUT PARTI CULARLY THE LAST FOUR YEARS WHI CH | S GENERALLY
KNOWN AS PRI NT ON DEMAND MAKES | T POSSI BLE NOW FOR US TO KEEP
ALMOST ANY BOOK, 98 PERCENT OF OUR BOOKS | N PRI NT | NDEFI NI TELY.
Q HAS THAT HAD ANY FI NANCI AL | MPACT ON CAMBRI DGE?
A I T HAS, YES.

Q WHAT IS THAT | MPACT?
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A VELL SALES OF NEW BOOKS HAVE DECLI NED QUI TE DRANVATI CALLY
OVER THE LAST DECADE. LUCKY FOR US THE RI SE OF PRI NT ON DEMAND
HAS ALLOAED US TO MAKE UP THE GAP I N A SENSE BETWEEN NEW BOCK
SALES WTH PRI NT ON DEMAND SALES. SO WHAT WOULD HAVE BEEN A
PERI OD OF SOVE DECLI NE LOCKS I N THE AGGREGATE LI KE A PERI OD OF
SMALL STEADY GROWH.
Q WHAT |'S CAMBRI DGE BOCKS ONLI NE?
A CAMBRI DGE BOOKS ONLI NE 1S OUR PROPRI ETARY E- BOOK PLATFORM
FOR SALE OF E-BOOKS TO I NSTI TUTI ONS.
Q DCES CAMBRI DGE OFFER ANY OTHER ELECTRONI C PLATFORMS?
A YES, WE HAVE ABQUT EI GHT. TWDO ARE CAMBRI DGE COVPANI ONS
ONLINE WHI CH | S A REFERENCE PRODUCT THAT | NSTI TUTI ONS CAN
SUBSCRI BE TO. WE PUBLI SH MANY BOOKS ON COVPANI ONS. THOSE ARE
ALL GATHERED ON THAT PLATFORM | NSTI TUTI ONS CAN SUBSCRI BE.
EVERYONE AT THE | NSTI TUTI ON CAN READ ANY BOCOK AT ANY TIME I F
THEY' RE A SUBSCRI BER

CAMBRI DGE H STORIES ONLINE IS A SIM LAR PRCDUCT. WE
PUBLI SH -- FOR ABOUT A HUNDRED YEARS WE' VE PUBLI SHED CAMBRI DGE
H STORIES AS I N CAMBRI DGE HI STORY OF CHI NA, CAMBRI DGE
H STORY OF BLACK AMERI CAN AND SO FORTH. THEY' RE MULTI VOLUME,
H GH LEVEL REFERENCE WORKS. THOSE ARE ALL GATHERED | N THAT
PRODUCT.
Q LET"S TALK A LI TTLE BIT ABOQUT THE SALES OF FULL BOOKS. |F
A PROFESSOR WANTED TO ASSI GN A PORTI ON OF A BOOK TO A STUDENT,

IS 1T POSSIBLE TO GET RI GATS TO HAVE JUST THAT PORTI ON OF THE
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BOOK?
A | T DEPENDS ON THE SI ZE OF THE PORTI ON.
Q WHAT DO YOU MEAN?
A VELL, WE DO NOT PERM T THE COPYI NG OF MORE THAN 20 PERCENT
OF ANY G VEN BOOK.
Q IF 1T WAS LESS THAN 20 PERCENT WOULD I T BE POSSI BLE TO
GET -- INSTEAD OF HAVI NG TO BUY THE WHOLE BOOK ACCESS TO JUST A
PORTI ON?
A YES.
Q HOW WOULD THAT WORK?
A IN MOST CASES I T'S DONE THROUGH THE COPYRI GHT CLEARANCE
CENTER. WE ESTI MATE ABOUT 95 PERCENT OR H GHER OF PERM SSI ONS
THAT ARE GRANTED WHERE WE RECEI VE | NCOVE COMVE THROUGH CCC.

THE COURT: LET ME JUST MAKE SURE |'M FOLLOW NG YQU.
YOU RE SAYI NG THAT CCC DCES NOT HAVE PERM SSI ON FROM YQU ALL TO
DUPLI CATE MORE THAN 20 PERCENT OF ONE OF YOUR BOCKS?

THE WTNESS: YES, MA' AM
BY MS. SI NGER:
Q I'S THAT -- WHO DECI DES THAT 20 PERCENT THRESHOLD?
A VELL THAT WAS DECI DED BY SENI OR MANAGEMENT SOME YEARS AGO.
Q IS THAT A CAMBRI DGE DECI SI ON OR IS THAT A COPYRI GHT
CLEARANCE CENTER DECI SI ON?
A THAT' S A CAVBRI DGE DECI SI ON.
Q WHO DETERM NES WHI CH CAMBRI DGE WORKS - -

THE COURT: | F | COULD | NTERRUPT? | QUESS |I'M
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WONDERI NG WHY ANYBODY WOULD WANT TO GET COPIES OF MOST OF A
BOOK FROM CCC BECAUSE |' M GUESSI NG | T WOULD BE MORE EXPENSI VE
THAN BUYI NG THE BOCK.

THE WTNESS: YES, YOUR HONOR, | T WOULD BE, BUT WE DO
GET REQUESTS. | DON T KNOW THE REASON.

THE COURT: RI GHT.
BY MS. SI NGER:
Q WHO DETERM NES WHI CH CAMBRI DGE WORKS ARE AVAI LABLE FOR

PERM SSI ONS OR LI CENSI NG THROUGH CCC?

A THAT' S DETERM NED BY SENI OR MANAGEMENT AT CAMBRI DGE.
Q HOW DOES THAT PERM SSI ONS PROCESS WORK, | F YOU KNOAP
A My UNDERSTANDI NG | S THAT -- YOU MEAN AT CCC?

Q LET" S DO CCC FI RST?

MY UNDERSTANDI NG | S THAT CCC NOW RECEI VES MOST OF | TS
REQUESTS VIA I TS WEBSI TE OR BY E-MAIL. MY FURTHER
UNDERSTANDI NG THAT THOSE REQUESTS ARE DEALT WTH WTH N A FEW
M NUTES AS LONG AS | T TAKES THE COVPUTER TO GENERATE A
RESPONSE.

| F THE REQUEST IS DENI ED, THEN THEY ARE | NSTRUCTED TO

E-MAIL OUR RIGATS AND PERM SSI ONS MANAGER.  HE GENERALLY DEALS
W TH REQUESTS WTHI N TWD TO FOUR WORKI NG DAYS.
Q DO PEOPLE EVER COME DI RECTLY TO CAMBRI DGE TO ASK FOR
PERM SSI ONS W THOUT GO NG THROUGH CCC?
A YES.

THE COURT: WHAT PERCENTAGE OF YOUR WORK | S CCC ABLE
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TO HANDLE?
THE WTNESS: | CAN ONLY GUESS, YOUR HONOR. |I'M
GO NG TO SAY SOVETH NG I N THE REALM OF 60 PERCENT. BECAUSE
MANY WORKS SUCH AS REFERENCE WORKS WE WOULD NOT ALLOW TO BE
HANDLED BY THEM  SOVE OF OUR ENGLI SH AND SECOND LANGUAGE WORKS
VWE DON' T ALLOWNV TO GO THROUGH THEM
THE COURT: |'M JUST CURI QUS WHAT THE REASONI NG | S.
THE WTNESS: TO BOL IT DOM | N ESSENCE BECAUSE WE
WANT TO SELL BOCKS, AND WE DON T WANT TO ALLOW OTHER FORMS OF
DESEGREGATI ON OF A CONTENT. WE WANT TO DRI VE THE CONSUMER TO
BUY A BOXX | F POSSI BLE.
BY MS. SI NGER:
Q WHAT' S THE TYPI CAL COST OF PERM SSI ONS FEE FOR A CAMBRI DGE
WORK THROUGH CCC?
A I T WOULD BE 11 CENTS PER PAGE PER USER FOR PHOTOCOPYI NG
AND | BELIEVE IT'S 15 CENTS PER PAGE PER USER FOR DI G TAL
REPRODUCTI ON.
Q AND VWHO SETS THAT FEE?
A THAT WAS SET BY CAMBRI DGE MANAGEMENT.
Q MR SM TH, WHAT ARE APPROXI MATELY CAMBRI DGE' S YEARLY
OPERATI NG EXPENSES?
A VELL I'N THE YEAR THAT WE' VE JUST COMPLETED, QOUR FI SCAL
YEAR ENDS I N APRIL, | WOULD SAY IT'S PROBABLY | N THE REALM OF
AROCUND 240 M LLI ON DOLLARS U. S. G.OBALLY.

Q AND COF THAT APPROXI MATELY HOW MJCH WAS ROYALTI ES TO
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AUTHCORS?
A ROYALTI ES TO AUTHORS WOULD BE | N THE REALM OF JUST UNDER
10 PERCENT. SO LET'S SAY SOVEWHERE AROUND 24 M LLI ON DOLLARS.
Q AND VWHAT WOULD THE REST OF THE EXPENSES BE GENERALLY; WHAT
KI ND OF EXPENSES?
A VELL, THE LARGEST EXPENSE UNDOUBTEDLY | S STAFF SALARI ES.
WE HAVE ABQUT 2, 000 PEOCPLE WHO WORK FOR US ARCUND THE WORLD.
OFFI CE EXPENSES, OF COURSE PRI NTI NG TYPESETTI NG WAREHOUSI NG
THOSE ARE THE MAIN THI NGS.
Q OKAY. HOW DOES CAMBRI DGE EARN REVENUE?
A THROUGH THE SALE OF QUR BOCOKS PRI MARILY, AND WE ARE A
PUBLI SHER OF SCHOLARLY JOURNALS. SO WE HAVE SUBSCRI PTI ON
| NCOVE FROM THOSE JOURNALS AND THE BALANCE | S FROM PERM SSI ONS
FEES.
Q APPROXI MATELY HOW MJUCH OF YOUR ANNUAL REVENUES COMVE FROM
PERM SSI ONS FEES?
A ROUGHLY 3 TO 5 PERCENT.
Q WHAT WOULD HAPPEN | F THAT 3 TO 5 PERCENT WERE TO DRY UP,
| F THERE ARE NO PERM SSI ON FEES?
A VWELL THAT WOULD BE DELETERI QUS - -

MR HARBIN: EXCUSE ME, YOUR HONCR, | WOULD HAVE AN
OCBJECTI ON BOTH TO FOUNDATI ON AND HI' S QUALI FI CATI ONS TO OPI NE,
AND ALSO PROCEDURALLY HE WASN T DESI GNATED EVER AS AN EXPERT TO
CPI NE ABQUT THE AFFECT OF LOSS OF PERM SSI ONS FEE | NCOVE.

TH'S MAY COVE UP I N MORE DETAIL LATER  THE
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PLAI NTI FFS I N THI' S CASE HAD ONE DESI GNATED EXPERT ON MARKET
HARM AND AS AN ASI DE FOR THE LATER ARGUMENT THAT | ANTI Cl PATE,
THE ONLY | SSUE SHE OPI NED ABOUT WAS PERM SSI ON FEES AND THE
AFFECT OF GSU S PRACTI CE ON PERM SSI ON FEES. THEY CHOSE NOT TO
PUT HER ON THE W TNESS LI ST. THAT'S MS. MARI NI ELLO OF CCC.
SHE WAS NEVER DESI GNATED ON PERM SSI ON FEES OR ON THE AFFECT OF
CAMBRI DGE.

THE COURT: CLARIFY YOUR QUESTION? |'M NOT' SURE HOW
TECHNI CAL YOU RE TRYI NG TO BE AT THI' S PO NT.

M5. SINGER | WASN T TRYI NG TO BE TECHNI CAL AT ALL,
YOUR HONOR. HE IS A BUSINESSMAN. THI S IS I N THE ORDI NARY
COURSE OF BUSI NESS. WE'RE NOT TRYI NG TO GET TECHNI CAL AT ALL.
HE HAS RESPONSI BI LI TIES, AND |I'M TRYI NG TO GET AT I N THE
ORDI NARY COURSE HERE AT A VERY H GH LEVEL.

THE COURT: WELL, I T SEEM5 OBVIQUS TO ME | F THE
PERM SSI ON FEES DRI ED UP THAT THERE WOULD BE LESS | NCOVE; | S
THAT ALL YOU RE SEARCHI NG FOR HERE OR WHAT?

M5. SINGER: BASICALLY IF IT'S ONLY 3 TO 5 PERCENT
WHO CARES IF I'T DRIES UP.

THE COURT: | WLL ALLOW THAT. GO AHEAD. YQU NAY
ANSWER THE QUESTI ON.

THE WTNESS: YES. WELL, IF IT DRIED UP, THEN THAT
WOULD BE VERY DELETERI QUS TO OUR BUSI NESS G VEN THAT WE HAVE A
VERY SMALL OPERATI NG MARG N. AGAIN IT'S DI FFI CULT FOR ME TO

CONTEMPLATE. | T WOULD PROBABLY MEAN AT THE MOST BASI C LEVEL WE
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WOULD PUBLI SH FEWER MONOGRAPHS.
BY M5. SINGER
Q  APPROXI MATELY WHAT PERCENTAGE OF YOUR ANNUAL REVENUE IS
FROM THE SALES OF BOOKS?
A APPROXI MATELY 80 PERCENT.
Q AND | THINK YOU -- JUST TO CLARFY, | THI NK YOU SPOKE
EARLI ER WTH THE JUDGE, BUT OF THAT 80 PERCENT HOWMJCH OF I T
I'S TO I NSTI TUTI ONS AND HOW MJUCH OF I T IS TO STUDENTS?
A VELL VERY CRUDELY | T WOULD BE FI FTY- FI FTY LET US SAY.
Q  OKAY.

THE COURT: HOWN WOULD YOU KNOW THAT I T'S TO
STUDENTS? | CAN SEE HOW YOU CAN | DENTI FY WHO THE | NSTI TUTI ONS
ARE, BUT | T LOOKS TO ME LIKE | T WOULD ALL SALES TO I NSTI TUTI ONS
AND THEN ALL SALES TO EVERYBCODY ELSE.

THE WTNESS: WELL, YOUR HONOR, YOU RE RI GHT TO
QUESTION I T, AND AS | SAY |' M GUESSING \E DO KNOW THAT WHEN
WE SELL A HARDBACK COPY OF A BOOK THAT 90 PERCENT OR MORE OF
THOSE SALES ARE DI RECTED AT | NSTI TUTI ONS.  NOBODY ELSE BUYS
THEM SO EFFECTI VELY WE' RE WEI GHI NG OUR HARDBACK AND OUR
PAPERBACK SALES. THAT'S ONE OF THE WAYS WE LOOK AT IT.

THERE ARE OTHER PATTERNS THAT WE OBSERVE | N SALES.
THE | NSTI TUTI ONAL SALES TEND TO BE VERY SOON AFTER
PUBLI CATION. W THI N 18 MONTHS YOU VE SOLD MOST OF WHAT YOU RE
GO NG TO SELL TO I NSTI TUTI ONS. AFTERWARDS | T M GHT BE 3 TO 4

PERCENT OVER TIME. SO THERE IS A CURVE VERY QUI CKLY. ONGO NG
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SALES WH CH ARE STEADY WOULD BE STUDENTS. THOSE ARE SOVE OF
THE WAYS THAT WE MEASURE | T.

THE COURT: | JUST DON' T KNOW HOW YOU KNOW THEY ARE
STUDENTS.

THE W TNESS: BECAUSE OF THE PATTERNS OF PURCHASI NG
YOQU CAN SEE I T. WE HAVE TWD Bl G MONTHS EACH YEAR FOR
PAPERBACKS AUGUST AND JANUARY. THOSE ARE THE MONTHS WHEN WE
SELL MOST OF THE BOOKS FOR COURSES.
BY MS. SI NGER:
Q HOW DO THE ERESERVES PRACTI CES AT GSU AFFECT CAMBRI DGE?
A VELL OUR CONCERN | S THAT --

MR HARBIN.  YOUR HONOR, | HAVE THE SAME OBJECTION TO
THE EXTENT THAT IT'S GETTI NG | NTO MARKET OR FI NANCI AL
| NFORVATION, A, | BELIEVE IT'S QUTSIDE THE SCOPE OF HI S
EXPERTI SE; AND, B, -- OR HI S EDUCATI ON, AND, B, PROCEDURALLY HE
WAS NEVER DESI GNATED TO TESTIFY ON THI S | SSUE. THEY HAD A
W TNESS DESI GNATED TO TESTI FY ON MARKET HARM

SO | F THEY ARE GO NG THERE W TH THAT OPENI NG
QUESTI ON, | DO OBJECT BOTH TO SUBSTANTI VELY AND PROCEDURALLY.

M5. SINGER |'M REALLY NOT TRYI NG TO GET TO EXPERT
TESTI MONY.

THE COURT: WHAT DO YOU TH NK HE'S GO NG TO SAY?

M5. SINGER | THINK HEE'S GO NG TO SAY THAT THEY' RE
NOT BEI NG PAI D FOR THEI R | NTELLECTUAL PROPERTY, AND IF TH S

I NCOVE GOES DOMN, THEIR PROFIT MMARG N IS 2 TO 5 PERCENT, THEIR
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PERM SSIONS IS 2 OR 3 PERCENT, AND EVEN A LAWER CAN DO THAT
MATH.

THE COURT: |'LL ALLOWIT.

THE WTNESS: YES, OUR CONCERN | S THAT -- OUR CONCERN
I'S EFFECTI VELY BECAUSE OF THE PATTERN AS WELL AS THE SCALE.
BECAUSE | T APPEARS TO HAVE BEEN TAKI NG PLACE OVER REPEATED
SEMESTERS, WE' RE CONCERNED THAT THI S W LL BECOVE CUSTOM AND
PRACTI CE FOR HOW STUDENTS OBTAI N THEI R READI NGS, AND OBVI QUSLY
WE' RE NOT' PAI D, AND SO, THEREFORE, |F THAT WERE TO TAKE PLACE
I T WOULD OVER TI ME HAVE A VERY STRONG AFFECT ON OUR BOTTOM
LI NE.
BY MS. SI NGER:
Q IF CAMBRIDGE' S M SSION IS TO ADVANCE SCHOLARSH P AND GSU
'S GETTI NG SCHOLARSH P I N THE HANDS OF STUDENTS AND TEACHI NG
THEM WHY | S THAT A PROBLEM?
A VELL, WE ARE BOTH -- THERE' S NO QUESTI ON WE' RE BOTH I N THE
BUSI NESS | N A SENSE OF ADVANCI NG SCHOLARSHI P, AND I N A SENSE WE
ALSO BOTH HAVE THAT NEED FOR SUSTAI NABI LI TY. SO WE MJST HAVE,
AS | SAID, A LITTLE MORE MONEY AT THE END OF THE YEAR THAN WE
HAD AT THE BEG NNI NG OR WVE WON' T STAY I N BUSI NESS, AND THAT
WOULD BE TRUE FOR GSU THROUGH | TS TUI TI ON CHARGES. THEY HAVE
TO CHARGE THEIR STUDENTS TO SIT I N COURSES JUST AS WE HAVE TO
CHARGE FOR OUR BOCKS.
Q | F CAMBRI DGE WASN T SELLI NG BOOKS TO ACADEM C | NSTI TUTI ONS

OR TO STUDENTS, WHAT OTHER SOURCES OF REVENUE DCES | T HAVE?
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A VWELL ALL WE HAVE LEFT THEN IS JOURNAL SUBSCRI PTI ONS AND
PERM SSIONS | F WE' RE NOT SELLI NG BOOKS. WE' RE QUT OF BUSI NESS.
Q WHAT |F YOU RE NOT SELLI NG BOOKS AND YQU RE NOT GETTI NG
PERM SSI ONS?
A THEN WE' RE I N TROUBLE, YES.
Q VWHY DON T WE WALK THROUGH A SPECI FI C CONCRETE EXAMPLE
HERE.

M5. SINGER WE RE GO NG TO TAKE THESE, YOUR HONCR,
OFF THE JO NT FILING WOULD YQU LI KE A COPY OF THAT?

THE COURT: NO
BY MS. SI NGER:
Q ONE OF THE WORKS THAT WAS ON THE JO NT FI LI NG WAS THE
CRI TERI ON- REFERENCED LANGUAGE TESTI NG BY JAMES DEAN BROAN AND
THOM HUDSON; DO YOU RECOGNI ZE THAT TI TLE, MR SM TH?
A I DO
Q I'S THAT A CAMBRI DGE WORK?
A YES, ITIS
Q PROFESSOR KI M | N HER COURSE AL 8550, SECOND LANGUAGE
EVALUATI ON AND ASSESSMENT, | N THE FALL OF 2009 USED TH S WORK,
AND AS W SCROLL TO THE RI GHT, WE SEE THAT THE LI ST PRI CE FOR
THE BOOK |'S ABOQUT 96 DOLLARS FOR THE HARDCOPY AND 37 DOLLARS
FOR THE PAPERBACK; DOES THAT SOUND ABCQUT RI GHT TO YQU?
A YES.
Q AND WE SEE THAT 16 NUMBER THERE IS THE NUMBER OF STUDENTS

IN THE CLASS. SO IF THOSE 16 STUDENTS HAD PURCHASED THE BOCK,
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AND | TH NK WE ARE USI NG THE PAPERBACK COPY THERE, HOW MJUCH
REVENUE WOULD CAMBRI DGE HAVE RECEI VED I N SALES REVENUE?
A IN MY HEAD |' M GUESSI NG AROUND SOVEVWHERE JUST OVER 500
DOLLARS.
Q SO 16 STUDENTS Tl MES THE 37 DOLLAR LI ST PRICE IS ABQUT?
A LET"S SAY I T WOULD BE ABQUT 500.
Q OKAY. EXCELLENT. AND THAT'S ONE SEMESTER, ONE CLASS 16
STUDENTS, RI GHT?
A YES.
Q IF TH'S SORT OF PRACTI CE BECAVE W DESPREAD ACROSS MANY
UNI VERSI TI ES, WHAT WOULD THE EFFECT BE?

MR HARBIN:.  YOUR HONOR, | AGAIN OBJECT. A, | TH NK
THE QUESTION | S AMBI GUOUS ABQUT WHAT THI S SORT OF PRACTICE | S.
I MEAN COUNSEL CAN ARGUE TO THE COURT W THOUT A W TNESS SAYI NG
| F STUDENTS WERE TO HAVE BOUGHT THI S BOOK AT 96 DOLLARS AND 16
OF THEM WOULD HAVE BOUGHT I T, THEY WOULD HAVE X NUMBER OF
DCOLLARS | N REVENUE - -

THE COURT: | THINK IT IS AN OBVIQUS PONT. [|'LL
SUSTAI N THE OBJECTI ON.

M5. SINGER THAT'S FINE, YOUR HONOR. THANK YQU.
BY MS. SI NGER:
Q MR SM TH, | F PROFESSOR KI M ASSI GNED PAGES 101 TO 148,
THAT' S ABQUT 48 PACES, SHE'S NOT GO NG TO ASSI GN THE WHOLE BOOK
SO THE STUDENTS AREN T GO NG TO PURCHASE | T ANYWAY, THEN WHY

DCES IT MATTER IF GSU | S DI STRI BUTI NG COPI ES OF THESE EXCERPTS
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TO STUDENTS?

A VELL, WHY DOES | T MATTER? BECAUSE, AGAIN, IT'S GO NG TO
THE HEART OF OUR ABI LI TY TO PROTECT BEI NG ABLE TO PUBLI SH
BOOKS. WE JUST CAN T G VE | T AWAY BECAUSE PECPLE WANT TO TAKE
I T.

Q | F SHE WANTED TO MAKE AVAI LABLE THI S EXCERPT TO STUDENTS
IN A LI CENSED OR PERM SSI ONED WAY |'S THAT POSSI BLE?

A "D HAVE TO DO THE ANALYSI S WHETHER THAT WOULD CONSTI TUTE
MORE THAN 20 PERCENT OF THE BOOK. | F IT WERE LESS THAN 20
PERCENT OF THE BOCOK, THEN THE ANSWER WOULD BE YES, THAT SHE
COULD MAKE | T AVAI LABLE.

Q OKAY. |'"MNOT SURE THAT'S THE CASE. | THINK 16.5 IS --
AS YQU CAN SEE THE PERCENTAGE OF THE TAKING IS ACTUALLY ONE OF
THESE COLUMNS. | THINK IT'S 16.5 PERCENT OF THE BOOK | S WHAT
THI'S TAKING I S HERE. SO THAT' S LESS THAN 20 PERCENT?

A THAT' S CORRECT.

Q OKAY. SO IF FOR 48 PAGES OF TH'S BOOX TIMES -- SO THE
16.5 IS THE PERCENT COPI ED. THE LI CENSI NG COST PER STUDENT | F
YQU TAKE THE PHOTOCOPY PER PAGE | S ABOUT $7.20 A STUDENT; DCES
THAT SOUND ABOUT RI GHT?

A THAT DOES SOUND ABQUT RI GHT, YES.

Q OKAY. WHAT IS THE LI FE CYCLE OF AN ACADEM C BOCK, A
SCHOLARLY BOOK?

A THE LI FE CYCLE -- WELL UPON PUBLI CATI ON I T DEPENDS. |F

ITS A BOOK WE PUBLI SHED FI RST | N HARDBACK ONLY, | TS LIFE
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CYCLES WLL COVE QUT AT A FAIRLY EXPENSI VE PRI CE BECAUSE I T' S
| NTENDED MAI NLY FOR | NSTI TUTI ONAL PURPCSE.

WE PUBLI SH PAPERBACK EDI TI ONS OF ALL OF OUR BOOKS NOW
WTH N TWO YEARS AFTER THE FI RST PUBLI CATI ON OF THE HARDBACK.
FOR ABQUT 30 PERCENT OF OUR BOCOKS WE ACTUALLY PUBLI SH A
PAPERBACK EDI TI ON AT FI RST PUBLI CATI ON. SO ONE WAY OR ANOTHER
AFTER TWO YEARS AT PRESENT THERE W LL BE A PAPERBACK EDI TI ON
FOR ALL OF OUR BOCKS. DOES THAT HELP?
Q HAVE YQU NOTI CED ANY TRENDS I N THE PERM SSI ONS REVENUE
THAT CAMBRI DGE RECEI VES FOR | TS BOOKS?
A VELL, YES, OVER THE LAST --

MR HARBIN:.  AGAIN, OBJECT, YOUR HONOR, THIS IS |
THI NK TRENDI NG | NTO EXPERT TESTI MONY FOR VWHI CH HE' S NOT
DESI GNATED. Ms. MARINIELLO DI D A VE SOVE RELATED TESTI MONY AS
TO TH'S AND SHE' S NOT HERE.

THE COURT: OVERRULED.

THE WTNESS: YES, OVER THE LAST FOUR YEARS WE HAVE
SEEN OUR PERM SS|I ONS FOR PHOTOCOPY -- THE | NCOVE FOR PHOTOCORY
PERM SSI ONS HAS DECLINED. | T'S DECLI NED ABOUT 10 PERCENT
OVERALL.

I NCOVE FOR ELECTRONI C PERM SSI ONS HAS BEEN FLAT OVER
THE SAVE PERI OD. THERE' S BEEN NO RI SE OR DECLI NE.
BY MS. SI NGER:
Q MR SM TH, WHAT | S CAMBRI DGE' S VI EW OF FAI R USE?

A VELL OQUR VIEW OF FAIR USE IS WE' RE VERY SUPPCORTI VE OF FAIR
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USE. WE RECOGNI ZE THAT FAIR USE IS AN ESSENTI AL PART OF HOW
QUR AUDI ENCE, QOUR CUSTOMERS | NTERACT W TH BOOKS. |'M THI NKI NG
OF PROFESSORS AND STUDENTS AS OUR AUDI ENCE.

OF COURSE THEY HAVE TO HAVE FAIR USE, BUT WE SEE I T
MORE AS AN | NDI VI DUAL MATTER NOT AS SOVETHI NG THAT SHOULD TAKE
PLACE AT THE LEVEL OF COURSES.

THE COURT: AT THE LEVEL OF WHAT?

THE WTNESS: OF COURSES, OF ORGANI ZED COURSES.

THE COURT: |'M NOT' SURE WHAT YOU MEAN BY THAT. YQU
DON' T THI NK PROFESSCRS SHOULD BE ABLE TO MAKE FAI R USE
DECI SI ONS THAT AFFECT THEIR CLASS OR WHAT?

THE WTNESS: NO YOUR HONOR, | WOULD NOT ARGUE
THAT.  WHAT I'M TRYING TO SAY IS | F AN | NDI VI DUAL W SHES TO
COPY A PORTION OF A BOOK FOR | NDI VI DUAL USE, WE WOULD SEEK NO
OCBJECTION. I N FACT WE WOULD ENCOURAGE THAT. THAT' S GOCD.

VWHAT WE WOULD OBJECT TO IS AN | NDI VI DUAL PROFESSOR
MAKI NG COPI ES FOR A LARGE GROUP OF PECPLE WHO M GHT OTHERW SE
PURCHASE THE MATERI AL OR OBTAIN I T | N ANOTHER WAY.
BY MS. SI NGER:
Q DO CAMBRI DGE AUTHORS EVER WANT TO USE EXCERPTS OF
COPYRI GHTED WORKS | N THEI R OAN WORKS, USE SOVEBCDY ELSE' S
COPYRI GHTED WORK?
A YES, QU TE FREQUENTLY.
Q AND HOW DCES CAMBRI DGE ADDRESS THAT SI TUATI ON?

A WE ADDRESS | T SEVERAL WAYS. FIRST OF ALL, OUR CONTRACT
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STI PULATES THAT THE AUTHOR | S RESPONSI BLE -- FOR ANY NMATERI AL
IN THEI R BOOK, THEY' RE LI ABLE. SO IF THERE IS ANYTHI NG THAT' S
COPYRI GHTABLE AND THEY HAVE NOT OBTAI NED PERM SSI ON, THEY HAVE
THE PRI MARY RESPONSI Bl LI TY.

HOAEVER, WE ENJO N THEM THAT THEY MUST SEEK AND PROVE
TO US THAT THEY HAVE SOUGHT PERM SSI ON FOR ANY COPYRI GHT
MATERI AL | N THE BOOK, AND OUR COPY EDI TORS AND OUR EDI TORS ARE
ENJO NED TO CHECK ALL BOOKS TO MAKE SURE THAT THAT HAS
OCCCURRED. SO VWE WON' T PUBLISH A BOOK | F VVE DON' T THI NK THAT
THE AUTHOR HAS OBTAI NED THE PERM SSI ONS.
Q DO YOU TAKE THE AUTHOR S WORD FOR | T THAT THEY HAVE GOTTEN
ALL THE PERM SSI ONS THEY NEED?
A I N PRACTI CE NO
Q WHAT DO YQU MEAN BY THAT?
A VWHEN | WAS EDI TORI AL DI RECTOR, MY BI GGEST JOB WAS TO PUT
THE FEAR OF GOD IN EDI TORS THAT THEY CHECK ALL NMANUSCRI PTS TO
MAKE SURE THERE |'S NOTHI NG | N THEM WHERE PERM SSI ON | S REQUI RED
THAT WHERE A PERM SSI ON HAS NOT BEEN OBTAI NED.

ITS A CORE PART OF THEIR ACTIVITY THAT THEY CAN TELL
US THAT THI S BOOK IS ONE WE CAN PUBLI SH W THOUT ANY DANGER OF
ANYONE CLAI M NG | NFRI NGEMENT.
Q ARE THERE ANY Cl RCUMSTANCES WHERE YOU COULD USE SQOVEBODY
ELSE' S COPYRI GATED WORK W THOUT OBTAI NI NG PERM SSI ON?

THE COURT: |'M NOTI' SURE HOWHELPFUL THIS IS, IT

SEEMS LI KE YOU RE KIND OF OFF THE MAI N PATH.
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M5. SINGER: THAT'S FINE, YOUR HONOR, WE' RE JUST
TRYI NG TO GET AT THE FACT THAT WE' RE NOT AGAI NST FAI R USE.

THE COURT: OKAY. | TH NK YOU COVERED THAT.

M5. SINGER  OKAY. EXCELLENT.

YOUR HONOR, | DON' T KNOW WHAT YOUR TIMNG | S --

THE COURT: ONE O CLOCK.

M5. SINGER AT THIS PONT IF | MAY APPRCACH VVE HAVE
A BINDER OF EXH BI TS AND MAYBE |'LL ASK YOU HOW YQU D LI KE TO
ADDRESS THI'S. WE HAVE FOR CAMBRI DGE ALL OF THE WORKS ON THE
JO NT FI LI NG WE HAVE THE BOOK. WE HAVE THE EDI TOR OR THE
AUTHOR AGREEMENT. WE HAVE CONTRI BUTI NG AUTHOR AGREEMENTS. WE
HAVE El THER THE COPYRI GHT REG STRATI ON CERTI FI CATE OR ELSE WE
HAVE A RECORD OF THE FACT THAT I'T WAS PUBLI SHED | N THE UNI TED
KI NGDOM MORE THAN 30 DAYS BEFORE I T WAS PUBLI SHED I N THE U. S.
AND THUS | T''S PROTECTED BY THE BERNE CONVENTI ON.

THE COURT: THIS IS ONE OF YOUR EXH BITS YOU RE
SAYI NG?

M5. SINGER IT'S AWIOLE LOT OF EXH BITS. 1T S
PROBABLY SOVEWHERE | N THE RANGE OF TWO, THREE HUNDRED
EXHBITS. IT"S ABIGBINDER MR SMTH IS PREPARED TO GO
THROUGH | T BECAUSE THERE' S BEEN SOVE CHALLENGES TO WHETHER OR
NOT VWVE OMN THE COPYRI GHT.

I DON T KNOWIF THERE' S A BETTER WAY TO DO THAT
BECAUSE I T'S A LITTLE BIT TED QUS. WE CAN GO THROUGH A COUPLE

AND YOU CAN MAKE A DECI SI ON ONCE YQU SEE WHAT |' M TALKI NG
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THE COURT: THE ONLY THING | KNOW TO SUGGEST IS THAT
YOU JUST MAKE YCOUR MOTI ON, AND |'LL HEAR | F THERE ARE ANY
OCBJECTIONS. | DOUBT THAT | NEED TO ACTUALLY SEE THE EXHI BI TS.

I M GHT NEED TO SEE PARTI CULAR ONES, BUT YOU RE TALKI NG ABOUT
MOVI NG | NTO EVI DENCE THI NGS THAT ARE ON YOUR EXHI BI' T LI ST,
Rl GHT?

M5. SINGER FOR THE MOST PART, YOUR HONOR, THERE IS
NO OBJECTI ON TO THE BOCKS, THE CONTRACTS - -

THE COURT: SO | WOULD THINK AS TO THE ONES THERE' S
NO OBJECTI ON WE DON' T NEED TO COVER THEM AT ALL.

M5. SINGER  OKAY.

THE COURT: AND THEN AS TO ANY WHERE THERE 1S AN
OCBJECTION, | MAY NEED TO -- | GQUESS | WLL NEED TO MAKE RULI NGS
ON.

M5. SINGER. OKAY. [|F I MAY, THE I SSUE | S THAT THERE
'S NO OBJECTI ONS TO MOST OF THE EXHI BI TS, THEY ALL SHOW THAT
CAMBRI DGE | S THE OMNER, THE EXCLUSI VE LI CENSEE OF THE
COPYRI GHT.

THE 1 SSUE | S THAT ON THE JO NT FI LI NG THE DEFENDANTS
HAVE OBJECTED EI THER THAT WE HAVEN T SHOWN THE ASSI GNMVENT THAT
CAMBRIDGE SN T THE OMNER. SO |' M WONDERI NG | F THERE' S A WAY
THAT WE COULD JUST MOVE THEM ALL | N BECAUSE THE EVIDENCE | S ALL
THERE, OR | F WE FEED TO DEAL W TH THE OBJECTI ONS ON THAT JO NT

FI LI NG ONE BY ONE.
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THE COURT: WELL, |F THERE ARE OBJECTI ONS WE' LL NEED
TO DEAL W TH THEM

MR HARBIN:  YOUR HONOR, OBVIQUSLY TO THE EXTENT W\E
DIDN T OBJECT TO EXH BI TS, WE' RE NOT GO NG TO OGBJECT. ON THE
WORKS, WE DON' T OBJECT TO THE PROPER WORKS. THERE HAS BEEN
SOME | SSUE THAT HAS COVE UP ON SOVE OF THE WORKS THAT THE
PLAI NTI FF AT LEAST I N A COUPLE OF | NSTANCES HAS A DI FFERENT
EDI TI ON THAN WE BELI EVE THAT THE PROFESSCR USED, AND WE WOULD
RESERVE THE RIGHT TOBRING I T UP TO THE PLAI NTI FF AND THE COURT
TO CLARI FY THAT.

WE HAVE A DI FFERENT | NTERPRETATI ON ABOUT THE RESULT
OF SOVE OF THESE CONTRACTS SO WE' RE NOT' GO NG TO BE ABLE TO
STI PULATE | F THEY' RE PROPCSI NG TO GO BEYOND THAT | F THEY HAVE
PROVEN OMNERSHI P OR LI CENSE BECAUSE WE HAVE A DI FFERENT VI EW AS
TO SEVERAL OF THE WORKS.

THE COURT: | WOULD SUGGEST THAT YOU JUST START QUT
BY READI NG QUT THE EXH BI T NUMBERS THAT YOU RE MOVI NG | NTO
EVI DENCE WHERE THERE ARE NO OBJECTI ONS.

M5. SINGER: OKAY. AND JUST SO |'M CLEAR ON THE
UNDERSTANDI NG, SOMVE OF THE ONES THEY HAVEN T OBJECTED TO THE
EXH BI TS, BUT THEY' RE STILL OBJECTI NG TO THE FACT THAT WHETHER
OR NOT' CAMBRI DGE OMNS THE COPYRI GHT.

My PREFERENCE WOULD OBVI QUSLY BE TO HAVE THE
KNONLEDGE OF A W TNESS EXPLAI N THAT CAMBRI DGE DCES IN FACT O/

THE COPYRI GHT ON THOSE. | DON T KNOW HOW YOUR HONOR WOULD LI KE
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TO PROCEED ON THAT.

THE COURT: WELL, |'M NOT FOLLOW NG YOU WHEN YQU SAY
THERE ARE NO OBJECTIONS TO THE EXH BI TS BUT THERE ARE SOVE
CBJECTIONS. | DON T UNDERSTAND WHAT YOU MEAN BY THAT.

M5. SINGER WELL, YOUR HONCR, ON, FOR EXAMPLE, THE
WORK VE WERE JUST LOCKI NG AT THE CRI TERI ON- REFERENCED LANGUAGE
TESTI NG BY JAMES DEAN BROAN AND THOVAS HUDSON, THE - -

THE COURT: SO WHAT EXH BI' T ARE WE TALKI NG ABOUT
HERE?

M5. SINGER WHAT'S ON THE SCREEN IS THE JO NT
FILING AND IF WE LOOK AT PAGE G2 OF THAT FILING -- ACTUALLY
"M SORRY, A BETTER EXAMPLE WOULD BE | F YOU LOCK AT THE VERY
FRONT OF THE JO NT FI LI NG PAGE A-1, THE VERY FI RST WORK LI STED,
I T"S PROFESSCR MJRPHY' S USE OF PRONUNCI ATI ON GAMES, AND THE
OBJECTI ON THERE | S THAT THERE WAS NO COPYRI GHT REG STRATI ON
PROVI DED. THERE | S ACTUALLY A COPYRI GHT CERTI FI CATE - -

THE COURT: YEAH, | HEAR WHAT YQU RE SAYING BUT |I'M
HAVI NG A HARD TI ME RELATING IT TO WHAT YOU WANT TO DO. THE
JONT FILING| ASSUME EITHER IS IN EVIDENCE OR IT WLL BE, I'M
NOT SURE WHI CH, BUT THAT DOESN T GET YOU WHERE YOU WANT TO GO
WTH TH S PARTI CULAR BOCK.

M5. SINGER | THINK MYy QUESTION IS, YOUR HONOR, WE
HAVE ALL THE EXHI BI TS, WE HAVE THEM ALL. WHAT | S THE BEST WAY
TO GET A RULI NG FROM YOUR HONOR ON THE CBJECTI ONS TO THE

COPYRI GHT OMNERSHI P?
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THE COURT: | DON'T KNOW | DON' T KNON | MEAN
BECAUSE - -

M5. SINGER | DON T TH NK YOU WANT TO GO THROUGH ALL
TH S.

THE COURT: | DON'T KNOW | REALLY DON' T. | MEAN

HAVE | ADM TTED THI' S JO NT FI LI NG | NTO EVI DENCE YET?

M5. SINGER: PROBABLY NOT YET.

THE COURT: WHAT'S THE EXH BI T NUMBER?

MR SCHAETZEL: | THOUGHT I'T WAS ON THE JO NT LI ST.

M5. SINGER | T WAS MEANT TO BE JONT EXH BIT 5, BUT
| WOULD HOPE THAT MR SCHAETZEL WOULDN T HAVE AN OBJECTION | F |
MOVED THAT IN AS JO NT EXH BI T 5.

MR SCHAETZEL: NO OBJECTI ON.

THE COURT: | T°S ADM TTED.

M5. SINGER THANK YOU. THEN WHY DON' T | GO AHEAD
AND READ | NTO THE RECORD ALL OF THE EXHI BI T NUVBERS THAT W\E
WOULD LIKE TO GET IN. | T STARTS WTH PLAI NTI FFS' EXHI BI TS 85,
86, 87, 88 AND 89 --

THE COURT: LET ME STOP RIGHT HERE. ALL OF THESE
THAT YOU RE READI NG OUT NOW ARE SHOWN ON THE PRETRI AL ORDER AS
NOT BEI NG OBJECTED TO

M5. SINGER | BELIEVE 85, 86 AND 87 ARE NOI OBJECTED
TO

THE COURT: AND WHAT | WANT YOU TO DO RIGHT NOW I S

RESTRICT TH S LI ST TO THOSE WHERE THERE' S NO OBJECTI ON.
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M5. SINGER: OKAY. PLAINTIFFS EXH BITS 85, 86 AND
87, PLAINTIFFS EXH BITS 15, 16, 17, PLAINTIFFS EXH BI TS 29,
30, 31, PLAINTIFFS EXH BITS 24, 25, 26, 20, 21, 22, 34, 35,
36, 125, 126, 127, 44, 45, 46, 39, 40, 41, 108, 109, 110, 111,
103, 104, 105, 142, 143, 144, 145, 119, 120, 121, 122, 79, 80,
81, 82, 147, 148, 149, 150, 151, 6, 7, 8, 9, 10, 11, 12, 13,
138, 139, 140, 114, 115, 116, 100, 101, 90, 91, 92, 130, 131,
132, 65, 66, 67, 68, 75, 76, 77, 53, 54, 55, 56.

THOSE ARE ALL -- | BELIEVE THERE'S NO OBJECTI ON TO
ANY OF THOSE ON THE JO NT PRETRI AL ORDER.

THE COURT: | S THAT CORRECT, COUNSEL, MR SCHAETZEL?

MR SCHAETZEL: WE RE CHECKING YOUR HONCR

M5. SINGER |IF YOU D LIKE | CAN G VE YQU A COPY OF
THE BI NDER.

THE COURT: JUST TO MOVE TH S ALONG, |'M GO NG TO
TAKE COUNSEL AT HER WORD THAT THERE 1S NO OBJECTIONS I N THE
PRETRIAL ORDER. |'M GO NG TO ADMT ALL OF THE EXH BITS AT TH S
TI ME.

M5. SINGER: THERE | S ANOTHER CATEGCORY. THERE IS
A-- ITS SALES FOR THE LI FE OF THE BOOK. | T'S BASI CALLY SALES
| NFORVATI ON FOR EACH | NDI VI DUAL BOOK, AND THEN THERE' S ALSO A
REPORT FROM CCC ABQUT THE PERM SSI ONS REVENUE FOR THE BOCK.

THE OBJECTI ON TO ALL OF THESE EXH BI TS ON THE JO NT
PRETRI AL ORDER IS A RELEVANCE OBJECTI ON AND AN OBJECTI ON THAT

| T GCES BEYOND THE TI ME PERI OD. THEY TEND TO BE SALES FOR THE
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LIFE OF THE BOCK. SO I T'S OBVI QUSLY MORE THAN JUST 2009. |I'D
LI KE TO MOVE ALL OF THOSE | NTO EVI DENCE, BUT THAT'S THE
PROBLEM

THE COURT: WHAT ARE THE EXH Bl T NUMBERS?

M5. SINGER: OKAY. THEY ARE 88, 89, 18, 19, 32, 33,
23, 37, 38, 128, 129, 42, 43, 112, 113, 106, 107, 146, 123,
124, 83, 84, 152, 153, 13, 14, 141, 117, 118, 137, 102, 93, 94,
133, 69, 70, 78, 57 AND 58.

THE COURT: OKAY. NOW THOSE EXH BI TS | ASSUME
PERTAIN TO WORKS WHERE THERE 1S AN ALLEGATI ON OF | NFRI NGEMENT
THAT' S ON THE JO NT LI ST?

M5. SINGER  YES, YOUR HONOR, THOSE ARE ALL WORKS ON
THE JO NT FI LI NG

THE COURT: OKAY. LET ME HEAR THE DEFENSES
OBJECTI ON NOW

MR HARBIN.  YOUR HONOR, W TH THE UNDERSTANDI NG THESE
ARE THE LI FE OF SALES FI NANCI AL REPORT AND THE PERM SS| ON
FI NANCI AL REPORT FOR THOSE WORKS WH CH WE CAN VERI FY, BUT WTH
THAT UNDERSTANDI NG VE W THDRAW CQUR OBJECTI ON.  WE HAVE NO
OCBJECTI ON.

THE COURT: OKAY. SO 1S IT CORRECT THEN THAT ALL OF
THESE EXHI BI TS ARE FI NANCI AL REPORTS?

M5. SINGER  YES, YOUR HONOR, THEY' RE ALL ElI THER
FI NANCI AL REPORTS OF THE SALES OF THE BOOK OR PERM SSI ONS

REVENUE FROM THE BOCK.
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THE COURT: ALL RIGHT. | WLL ADM T THESE DOCUMENTS.

M5. SINGER YOUR HONOR, MY COLLEAGUES HAVE PASSED ME
A NOTE THAT | M SSPOKE, AND ACTUALLY OF THE ONES THAT | READ
I NTO THE RECCRD, THE DEFENDANTS DI D OBJECT TO EXH BIT 13 AND
EXH BITS 75 TO 77.

THE COURT: 13 YOU DI D | NCLUDE ON YOUR LI ST?

M5. SINGER YES, |I'M SORRY, | M SSPOKE.

THE COURT: BUT ARE YOU SAYING | T SHOULD NOT HAVE
BEEN ON THE LI ST.

M5. SINGER NO ['MSAYINGIT WAS -- 13, 75, 76 AND
77 1 SHOULD NOT HAVE | NCLUDED IN THE LI ST OF THI NGS TO WH CH
THEY HAVE NO OBJECTI ON BECAUSE THERE IS AN OBJECTI ON.

THE COURT: THIS IS YOUR FIRST LI ST YOU RE TALKI NG

M5. SINGER  YES.

THE COURT: SAY THAT AGAI N NOWP

M5. SINGER EXH BIT 13, EXH BIT 75, EXH BIT 76 AND
EXH BIT 77 | N FACT THE DEFENDANTS DI D OBJECT.

THE COURT: ALL RIGHT. SO | WLL REVERSE THE RULI NG
I MADE A FEW M NUTES AGO REGARDI NG THESE PLAI NTI FFS' EXHI BI TS
AND THEY ARE NOT ADM TTED AT TH' S TI ME.

MR HARBIN:  JUST TO MOVE I T ALONG YOUR HONOR, |
THI NK PLAINTI FFS EXH BI T 13 DOES FALL W THI N THE SECOND
CATEGORY - -

THE COURT: | T DCES.
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MR HARBIN. -- WHICH IS THE LI FE OF DATE AND SALES
REVENUES, SO WE' RE W THDRAW NG OUR OBJECTI ONS TO THAT ONE, BUT
VE MAI NTAIN OQUR OBJECTI ONS TO THE OTHER ONES.

THE COURT: CONTINUI NG THE ZI GZAG PATTERN, 13 IS
ADM TTED, PLAINTIFFS EXH BI'T 13.

M5. SINGER EXH BITS 75, 76 AND 77 RELATE TO THE
CAMBRI DGE COVPANI ON TO SCHUMANN.  |'M NOT' SURE EXACTLY -- NAY |
PROFFER THOSE AND WE CAN HEAR THE OBJECTI ON, OR HOW YQU WOULD
YQU LI KE TO ADDRESS THAT? THAT'S A WORK THAT'S ON THE JO NT
FI LI NG

THE COURT: |' M NOT UNDERSTANDI NG WHAT YOU RE ASKI NG
ME TO DO

M5. SINGER MAY | ATTEMPT TO MOVE THOSE | NTO
EVI DENCE WTH TH S W TNESS?

THE COURT: YOU WANT TO GO AHEAD AND RE- MOVE
PLAI NTI FFS' EXH BI TS 75, 76 AND 777?

M5. SINGER | WOULD LIKE TO MOVE THOSE IN. | WAS
I NCORRECT IN MOVI NG THEM I N AS THOUGH THERE WERE NO
OCBJECTIONS. | WOULD LIKE TO MOVE THEM | N NOW ACKNOALEDG NG
THAT THERE IS AN OBJECTI ON TO THOSE WORKS.

MR HARBIN.  YOUR HONOR, | BELI EVE SOVE OF THEM HAVE
A FOUNDATI ON OBJECTI ON.  OBVI QUSLY NO FOUNDATI ON HAS BEEN
LAID. WE WOULD OBJECT TO THOSE AT THI S TI ME.

THE COURT: | DON T KNOW WHAT YOU MEAN BY NO

FOUNDATI ON HAS BEEN LAI D. WHAT'S THE PROBLEM HERE? ARE THEY
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ON THE JO NT LI ST?

MR HARBIN:. ONE FOR EXAMPLE AS | UNDERSTAND | S -- |
AM TCOLD I'T'S NOT ON THE JO NT LIST. FOR EXAMPLE, IT'S THE DATE
OF THE U. K. PUBLI CATI ON PURPORTED TO BE REPRESENTED BY A
DOCUMENT. THAT'S ONE EXAMPLE. WE COULD CONFER ABOUT TH' S, BUT
VE WOULD MAI NTAI N OUR OBJECTI ON.

AND JUST WHI LE | HAVE THE COURT'S ATTENTION, | TH NK
IN OQUR REVI EW THE PLAI NTI FFS' UNDERSTANDI NG OF WHI CH ONES WERE
NOT OBJECTED TO | S CORRECT W TH THE EXCEPTI ON OF PLAI NTI FFS'
EXH BIT 6 THE BOOK ANCI ENT EGYPTI AN MATERI ALS AND TECHNOLOGY,
AND PLAI NTIFFS" EXHI BIT 34 WHI CH | S THE ASSESSI NG SPEAKI NG BOOK
BECAUSE THEY WERE NOT PRODUCED | N DI SCOVERY.

WE CAN LOOK AT THOSE AND COMPARE THEM TO OURS, YOUR
HONOR, AT A BREAK, AND I F THEY ARE THE CORRECT BOOKS, WE DON T
HAVE AN OBJECTI ON BECAUSE THE WORKS WERE NOT OBJECTED TGO, BUT
THEY WERE NOT - -

THE COURT: NOWPLAINTIFFS EXH BIT 6 WAS ON THE LI ST
THAT COUNSEL READ QUT AS BEI NG UNOBJECTED TO - -

MR HARBIN: | TH NK THAT' S | NCORRECT - -

THE COURT: -- AND | HAVE ADMTTED IT. YQOUR TIME TO
SPEAK UP WAS EARLI ER, NOT NOW

MR HARBIN. | THOUGHT WE WERE RESERVI NG THE RI GHAT TO
CHECK THEI R LI ST BECAUSE - -

THE COURT: | GUESS YOU RE RI GHT.

MR HARBIN:. | F WE CAN CHECK THE EDI TI ON OF THE BOCK,
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WE JUST NEED TO CLARI FY IT.

THE COURT: MAYBE THHS IS AS GOOD A PLACE AS ANY TO

STOP FOR LUNCH. LET'S TAKE A LUNCH UNTIL 1:45.

MR RICH YOUR HONOR MAY WE HAVE SOVE GUI DANCE
ABOUT HOW LONG YOU RE PROPOSI NG TO RUN THI S AFTERNOON?

THE COURT: WELL CERTAINLY NOT PAST THREE O CLOCK
HOPE TO BE ABLE TO LENGTHEN THESE DAYS AS TI ME GOES ON.

MR R CH WE UNDERSTAND.

( NOON RECESS)

THE COURT: COUNSEL, ARE YOU READY?

MR RICH YOUR HONOR MAY | JUST ANSWER ONE OF T
QUESTI ONS THAT WAS PENDI NG FROM THE MORNI NG SESSI ON?

THE COURT: YES, SIR

MR RICH YOU HAD ASKED ME ABQUT THI S ADM TTEDLY

HE

MYSTERI QUS PERCENT OF TOTAL NUMBER THAT APPEARED ON THE ERES

REPORTS - -

THE COURT: YES.

MR RICH |'MREMNDED THAT IT'S -- YOU LL BE

PERHAPS HAPPY TO KNOW AMONG MANY THI NGS THAT ARE RELEVANT, YOUR

HONOR, | THINK THIS ONE | S | RRELEVANT. THI S TAKES THE TOTAL

NUMBER OF HH TS ON THE COLUW TO THE LEFT OF I T JUST ACROSS ALL

OF THE REPORTED USES. SO | F THERE ARE A THOUSAND CF THEM
MERELY REPORTS -- THAT IS SI MPLY A PERCENTAGE VWHICH THE HI T
COUNT FOR A PARTI CULAR COURSE REPRESENTS OF ALL OF THE HI TS

ACROSS THE ENTI RE ERES REPORT.

I T
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THE COURT: | SEE. THANK YOU. THAT SOUNDS RI GHT.

MR SCHAETZEL: IF | MAY, YOUR HONOR, AS TO THE
QUESTI ON OF ADM SSI BI LI TY OF DEFENDANTS' EXHI BIT 111, THIS IS
THE STI PULATI ONS OF FACT REGARDI NG THE ERES - -

THE COURT: RIGHT. OKAY.

MR SCHAETZEL: NO OBJECTI ON TO THAT.

THE COURT: | T'S ADM TTED.

MR SCHAETZEL: WE HAVE SOVE QUESTI ONS ABQUT COPYI NG
IT. |IT LOXKS LIKE HALF OF A PAGE IS GONE. SO WE' LL LOOK AT
THE OTHER ONE, | BELIEVE IT'S PLAI NTI FFS' 975, WE STILL NEED
TIME TO ADDRESS IT, AND WE' LL GET BACK TO THE COURT ON THAT
ONE.

THE COURT: ALL RIGHT. THANK YQU.

M5. SINGER | BELIEVE ALSO, AND, MR SCHAETZEL,
CORRECT ME | F I' MWRONG, THE CBJECTI ONS TO PLAI NTI FFS' 75, 76
AND 77 HAVE BEEN HAVE BEEN W THDRAWN?

MR SCHAETZEL: CORRECT.

THE COURT: SO PLAI NTIFFS' 75, 76 AND 77 ARE
ADM TTED.

M5. SINGER: AND | BELI EVE THE OBJECTI ON ON
PLAI NTI FFS' EXH BI T 6 HAS ALSO BEEN W THDRAWN?

MR SCHAETZEL: YES.

THE COURT: | T°S ADM TTED.

M5. SINGER: AND WE W LL W THDRAW PLAI NTI FFS' EXHI BI T

34.
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THE COURT: ALL RI GHT.

MR KRUGVAN:  AND PLAI NTI FFS' 975 --

MR SCHAETZEL: WE NEED SOVETI ME ON THAT.

THE CLERK: THAT LEAVES 7 AND 8.

M5. SINGER 7 AND 8 | DON T BELI EVE THERE WAS ANY
OCBJECTION TO. THERE IS NO OBJECTION TO THEM ON THE PRETRI AL
ORDER.

THE COURT: | BELIEVE | ADM TTED THEM

MR SCHAETZEL: | BELIEVE THAT' S CORRECT.

THE COURT: THEY' RE ADM TTED.

M5. SINGER: YOUR HONOR, COUNSEL CONFERRED AT THE
BREAK AND UNFORTUNATELY I T IS GO NG TO BE NECESSARY TO GO
THROUGH THI S WHOLE THI NG BECAUSE WE WERE UNABLE TO REACH ANY
AGREEMENT AS TO THE PRI MA FACIE VALID TY OF THE COPYRI GHTS FOR
ALL OF THE WORKS AT | SSUE. SO WE' RE GO NG TO NEED TO GO WORK
BY WORK, AND | DO APOLCGE ZE FOR THAT.

THE COURT: HAVE | RULED ON ANY OF THESE I N
CONNECTI ON WTH ONE OF THE MOTIONS IN LI M NE THAT WERE FI LED?

M5. SINGER YOUR HONOR, THERE' S A COUPLE OF THI NGS.
FOR SEVERAL OF THESE WORKS - -

THE COURT: JUST SAY YES OR NO?

M5. SINGER |' M NOT' SURE.

THE COURT:  OKAY.

M5. SINGER: ON THE JONT FILING WHICH | BELIEVE IS

JONT EXH BIT 5, THERE | S A COLUW ON THERE I N WH CH I N MANY
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CASES THE DEFENDANTS CHALLENGED WHETHER THERE WAS A
REG STRATI ON M SSI NG OR AN ASSI GNVENT M SSING THERE' S A
NUMBER OF CASES WHERE THERE' S NO CHALLENGE AT ALL TO THE
COPYRI GHT.

SO WE BELI EVE THAT ANY CHALLENGES TO THE COPYRI GHT
WOULD BE WAI VED I N THAT CASE AND THERE SHOULDN T BE ANY
QUESTI ON THAT CAMBRI DGE OMNS THE COPYRI GHTS | N THOSE WORKS, AND
THERE SHOULD BE NO CHALLENGE TO THOSE UNDERLYI NG COPYRI GHTS.
WE BELIEVE IT'S WAIVED IF THEY DIDN T MAKE THE OBJECTI ON.

THE COURT: SO WHAT?

M5. SINGER: SO FOR THOSE WORKS AT LEAST WE WOULD
HAVE MADE THE PRI MA FACI E CASE OF COPYRI GHT OANERSHI P, AND V\E
WOULDN T NEED TO GO THROUGH THE DETAI LS.

THE COURT: SO VWHY ARE WE TALKI NG ABOQUT THEM AT ALL?

M5. SINGER | WOULD JUST LI KE TO CLARI FY THOSE
OBJECTI ONS HAVE BEEN WAI VED BECAUSE | T''S NOT ENTI RELY CLEAR TO
VE - -

THE COURT: | DON T KNOWWHAT EXHI BI TS YOU RE TALKI NG

M5. SINGER YOUR HONOR, MAYBE THE EASI EST WAY TO DO
TH'S, DO YQU HAVE A COPY OF THE JO NT FI LI NG UP THERE?

THE COURT: |'M SURE | DO

M5. SINGER MAY | HAND ONE UP FOR EASE, OR WOULD YQU
LI KE TO USE WHAT YOU HAVE?

THE COURT: |'D LIKE TO WORK W TH WHAT |'VE GOT. LET
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ME JUST TH NK OQUT LOUD FOR JUST A M NUTE WTH YOQU. | MADE SOME
RULI NGS ON THE MOTIONS I N LI M NE THAT | BELI EVE AFFECTED THE
STATUS OF CLAI M5 OF | NFRI NGEMENT AS TO CERTAIN | TEMS, AND |
TH NK WHAT YOU RE TRYI NG TO DO NON 1S AN END RUN ARCUND THOSE
RULI NGS.

I TH NK WHAT YOU RE CGETTI NG READY TO DO I S ASK THE
W TNESS WHETHER HE KNOWS | F THERE WERE CONTRACTS W TH SOMVE OF
THE AUTHORS ON SOME OF THESE WORKS.

M5. SINGER |'M SORRY, YOUR HONCOR, I'T'S NOT A
QUESTI ON AS TO ANY OF THOSE. ALL OF THOSE CONTRACTS WERE ON
THE EXHIBI'T LIST. THEY ARE ALL IN EVIDENCE. THERE' S NO
OBJECTI ON TO THEM

THE COURT: SO | DON T UNDERSTAND WHERE YOU RE GO NG
WTH TH' S, WHAT IS I T YOU RE TRYI NG TO ESTABLI SH.

M5. SINGER: FOR EXAMPLE, FOR SOME OF THE CAMBRI DGE
WORKS, THERE WAS A LIMNE ON THI'S, AND YOUR HONOR AS FAR AS THE
CAMBRI DGE WORKS DEFERRED THE | SSUE TO TRI AL.

WHAT HAPPENS | S CAMBRI DGE DOES NOT HAVE A PRACTI CE OF
REG STERING I TS WORKS | N THE UNI TED STATES UPON PUBLI CATI ON
BECAUSE THEY ARE PROTECTED BY COPYRI GHT EVEN W THOUT
REG STRATI ON.

THE COURT: YOU MEAN THE ONES THAT WERE FI RST
PUBLI SHED ABROAD?

M5. SINGER NO [|'M SORRY, THE ONES THAT WERE FI RST

PUBLI SHED IN THE U. S. THE COPYRI GHT LAWI S THAT COPYRI GHT AS
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SOON AS IT'S FIXED N A TANG BLE MEDI UM COPYRI GHT ENSUES.

THE COURT: CORRECT.

M5. SINGER IT IS NOT CAMBRI DGE' S PRACTI CE TO
REG STER THOSE WORKS WTH THE U. S. COPYRI GHT OFFI CE.

THE COURT: ALL RI GHT.

M5. SINGER: AT SOVE PO NT ONCE -- AND THE WORKS THAT
WE' RE TALKI NG ABOUT HERE WEREN T WORKS THAT WERE ON THE AMENDED
COVPLAI NT. SO ONCE THEY CAME INTO THE SUI'T, ALL OF THEM WERE
REG STERED ON AN EXPEDI TED BASI S, AND FOR THE WORKS FI RST
PUBLI SHED IN THE U. S. THERE IS A REG STRATI ON CERTI FI CATE.

THE COURT: RIGHT, AND ON THCOSE | GUESS YOU RE HOME
FREE, RI GHAT?

M5. SINGER: THAT'S MY BELI EF, YOUR HONOR, BUT I
UNDERSTAND FROM THE DEFENDANTS THAT THEY ARE ACTUALLY GO NG TO
CHALLENGE THE UNDERLYI NG COPYRI GHT I N SOVE OF THOSE WORKS. SO
TO THE EXTENT THEY' RE - -

THE COURT: HOW ARE THEY GO NG TO CHALLENGE | T?

M5. SINGER: |'M NOT ENTI RELY SURE, BUT TO THE EXTENT
THAT THEY ARE GO NG TO CHALLENGE THEM | WOULD NEED TO ELICI T
FACTS FROM MY W TNESS AS TO THE FACT THAT THESE ARE ORI G NAL
WORKS OF AUTHORSHI P AND THAT CAMBRI DGE OMNS THE COPYRI GHT I N
THEM

THE COURT: SO REALLY WHAT YOU RE CGETTI NG AT HERE IS
THE CASES WHERE THEY DON' T HAVE A WRI TTEN CONTRACT W TH THE

AUTHOR, AND VWHAT YOU WANT TO BRI NG QUT THROUGH THIS W TNESS | S
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TESTI MONY THAT AS A MATTER OF FACT THEY AND THE AUTHCOR DO HAVE
AN UNDERSTANDI NG CR SOVETHI NG LI KE THAT?

M5. SINGER: ACTUALLY, NO YOUR HONCR, IT' S -- |
THINK YOU RE WTH ME HERE. | T SEEMS THAT ONCE YOU HAVE A
COPYRI GHT REG STRATI ON CERTI FI CATE THAT SHOULD BE FOR THE PRI VA
FACI E EVI DENCE THAT YOU OMN I T.

My UNDERSTANDI NG | S THAT THE DEFENDANTS ARE GO NG TO
CHALLENGE PERHAPS THE ORI G NALITY OF THE WORK. THEY' RE GO NG
TO CHALLENCE - -

THE COURT: | THINK YOU RE GETTI NG WAY OQUT ON A LI MB
HERE.

MR HARBIN:. | THINK THE PO NT IS WE ACTUALLY OFFERED
AND DI D NAI L DOWN SPECI FI CALLY WHAT WORK WE WERE CHALLENG NG AS
TO REG STRATI ON, LI CENSI NG AND CONTRACTS. WE STILL DON T TH NK
ALL THE CONTRACTS ARE IN THE FILE. WE OFFERED TO NAI L THAT
DOMAN, AND I TH NK WHAT THEY' RE TRYING TO DO I S GO BEYOND THAT
AND SHORTCUT THE ELEMENTS THEY HAD THE BURDEN OF PROOF ON THAT
DON T DEAL W TH THE SPECI FI C QUESTI ON OF DO YOU HAVE A
REG STRATI ON OF THI S COPYRI GHT. YOU CAN ONLY COPYRI GHT BUT
WHAT |'S WHAT YOU REALLY OMN |S STILL SOVETI MES | N QUESTI ON.

THE COURT: RIGHT, TO THE EXTENT THAT THE PLAI NTI FFS
HAVE REQ STERED COPYRI GHTS, | REALIZE YOU DON T HAVE TODO I T
IN THE FI RST | NSTANCE, BUT ONCE YOU CGET TO THE LAWSUI T STAGE,
YOU RE SUPPCSED TO DO I T. MAYBE - -

MR SCHAETZEL: YOUR HONOR, IF I MNAY, | CANT
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REMEMBER I F I T'S 411(B) OR 411(C), BUT UNDER WHATEVER THE
APPRCPRI ATE STATUTORY PROVISION IS | F THE WORK -- | F THE
REG STRATI ON FOR THE WORK | S OBTAINED W THI N FI VE YEARS OF
FI RST PUBLI CATI ON, A PLAI NTI FF ENJOYS CERTAI N PRESUMPTI ONS OF
COPYRI GHT VALIDI TY AS A RESULT OF THAT TI ME.

| F, HOAEVER, THE REGQ STRATION | S OBTAI NED MORE THAN
FI VE YEARS, THE STATUTE PROVI DES THAT THE COURT HAS THE
DI SCRETI ON TO GRANT WHATEVER EVI DENTI ARY VALUE THE REG STRATI ON
MAY PRESENT. THAT IS THE COURT' S DECI SI ON.

VE DO NOT WANT TO BE IN A PCSI TION AS TO THE
REGQ STRATI ON | SSUE OF WAI VI NG OUR RI GHT TO TAKE THE PCSI TI ON
THAT THOSE REG STRATI ONS, FOR EXAMPLE, THESE ONES THAT WERE
JUST RECENTLY OBTAI NED BUT THE WORK WAS PUBLI SHED MORE THAN
FI VE YEARS AGO ARE ENTI TLED TO NO EVI DENTI ARY WEI GHT | N
ACCORDANCE W TH THE STATUTE.

THE ONLY WAY | CAN THINK THROUGH THIS TO CGET A
QUI CKER RESCLUTION | S | F PERHAPS WE CAN BOTH BRI EF THAT | SSUE
OVERNI GHT AND PROVIDE IT TO THE COURT AND YOU CAN MAKE A
DETERM NATI ON ON A GENERI C BASI S FOR ALL THESE WORKS AS TO HOW
YOU RE GO NG TO ADDRESS REG STRATI ONS THAT WERE OBTAI NED
QUTSI DE OF THE FI VE YEAR W NDOW

THE COURT: WELL THAT MAY BE AN | SSUE AS YQU SAY, BUT
My SUSPI CI ON | S THAT THAT' S NOT JUST WHAT THE PLAI NTI FFS ARE
TALKI NG ABQUT. THEY ARE ALSO TALKI NG ABOUT THE ABSENCE OF

CONTRACTS W TH THE AUTHORS.
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MR SCHAETZEL: YES, MA' AM THERE ARE OTHER | SSUES.

THE COURT: AND MY FEELI NG ABQUT THAT | SSUE | S THAT
I F WE' VE GOT THE CONTRACTS, WE' VE GOT' THE CONTRACTS. | F WE
DON' T, WE DON' T, AND I F WE DO HAVE THEM THEY SHOULD BE I N THE
PRETRI AL ORDER, AND I THI NK WHAT YOU RE TRYING TO DO | S NI BBLE
ARCUND THAT.

M5. SINGER | ASSURE YOQU, YOUR HONCOR, |'M NOT. FOR
CAMBRI DGE' S WORKS WE' RE NOT' M SSI NG AGREEMENTS. FOR
CAMBRI DGE' S WORKS THE | SSUES ARE TWOFCQLD - -

THE COURT: YOU COULD BE RI GHT ABOQUT THAT. | T COULD

BE OXFORD. |'M NOT AT ALL SURE ABQUT THAT.
M5. SINGER | ASSURE YOUR HONOR I M NOT' TRYI NG TO
TRYI'NG TO NI BBLE AROUND THE LIM NES. |'M MERELY TRYING TO

CLARI FY TO THE EXTENT THAT THE DEFENDANTS ARE TRYI NG TO RESERVE
SOMVE SORT OF LEGAL ARGUMENT THAT THESE AREN T VALID
COPYRI GHTS - -

THE COURT: WELL, | DON T TH NK WE' RE AT THE PO NT I N
THE LI TI GATI ON WHERE ANYBODY |'S GO NG TO RESERVE ANYTHI NG
" VE GOI' TO RULE ON EVERYTHI NG

I DON' T KNOWWHETHER THERE | S ANY SI MPLE WAY TO DO
THI'S. 1'MNOT SURE YET. NMAYBE THE BEST WAY TO PROCEED IS FOR
US TO TRY A FEWOF THESE EXH BITS. YQU PULL | T QUJT, TELL ME
VWHAT THE DEFENDANTS' OBJECTION TOIT IS AND THEN WE' LL GO FROM
THERE.

M5. SINGER OKAY. SOUNDS GOOD, YOUR HONOR, AND WHEN
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YOU HAVE HEARD ENOUGH, YQU JUST STOP ME
MAY | APPROACH THE W TNESS W TH EXHI BI TS? ALL OF
THEM HAVE BEEN ADM TTED.
THE COURT: OKAY. GO AHEAD, LET'S TRY ONE, GO AHEAD.
M5. SINGER YOUR HONOR, WE CAN DO | T ON THE SCREEN.
THE COURT: LET"S DO IT ON THE SCREEN.
M5. SINGER  OKAY.
BY MS. SI NGER:
Q MR SM TH, | GNCRING THE BOOK THAT | JUST HANDED YQU, |F
YOU WOULD TURN | N YOUR BI NDER TO TAB C AND PLAI NTI FFS' EXH BI T
29; DO YQU SEE THAT?
A YES, VA'AM | DO
Q VWHAT IS PLAINTIFFS EXH BI T 29?
A THAT' S A PHOTOCOPY OF THE COVER OF ASSESSI NG READI NG BY J.
CHARLES ALDERSON.
Q AND | S TH'S AN ORI G NAL WORK OF AUTHORSHI P?
A YES.
THE COURT: HOLD ON JUST A M NUTE, THIS IS NOT WHAT |
HAD IN M ND. YOU ARE TENDERI NG | NTO EVI DENCE WHAT, PLAI NTI FFS
EXH BI T 29?
M5. SINGER  YES.
THE COURT: AND YOU WANT TO TENDER I N JUST THE COVER
OF THE BOXK
M5. SINGER NO |'M SCRRY, | HAVE THE ACTUAL BOCK.

THE COURT: ALL RIGHT. NOWPLAINTIFFS 29 IS ON THE
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PRETRIAL ORDER. | S THERE AN OBJECTION TO I T?

MR HARBIN:  YOUR HONOR, VWE DON' T OBJECT TO ANY OF
THE WORKS W TH THE CAVEAT WE' D LI KE TO MAKE SURE THEI R EDI TI ONS
ARE THE EDI TI ONS WE USED BECAUSE WE' VE RUN | NTO A COUPLE OF
I NSTANCES WHERE THEY WERE USI NG A MORE RECENT EDI TI ON THAT
WASN T THE ONE THAT WAS USED, BUT SUBJECT TO THAT, THAT WOULD
BE OUR ONLY CONCERN.

THE COURT: SO YOU HAVE NO OBJECTI ON TO PLAI NTI FFS'
EXH BIT 29 SUBJECT TO THE CHECK YOU WANT TO MAKE BEING I N
EVI DENCE?

MR HARBIN. THAT' S CORRECT.

THE COURT: I TS ADMTTED. LET'S GO ON.
BY MS. SI NGER:
Q IS PLAINTIFFS EXH BIT 29 --

THE COURT: WHY ARE YOU ASKI NG QUESTI ONS ABOQUT I T
SINCE | JUST ADM TTED I T?

M5. SINGER WELL, |'M ASKI NG TO ESTABLI SH THE FACT
THAT THERE IS A COPYRIGHT. |'MASKING IS IT AN ORI G NAL WORK
OF AUTHORSHI P.

THE COURT: WELL IS THERE A COPYRI GHT ON THI S BOOK?

M5. SINGER THERE IS, YOUR HONOR.

THE COURT: THEN WHY ARE YOU ASKI NG ABOUT I T?

M5. SINGER: WELL BECAUSE THERE' S NOT A COPYRI GHT - -
VWELL LET ME DO THIS. |'M SORRY.

BY MS. SI NGER:
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Q I F YOU WOULD TURN TO PLAINTIFFS EXHIBIT 31 WVHCH IS IN
EVI DENCE. WHEN WAS PLAI NTI FFS' 29 ASSESSI NG READI NG FI RST
PUBLI SHED I N THE UNI TED KI NGDOW?
A 24TH OF FEBRUARY THE YEAR 2000.
Q WHEN WAS | T FI RST PUBLI SHED I N THE UNI TED STATES?
A 28TH OF MARCH THE YEAR 2000.
Q 'S 28TH OF MARCH 2000 MORE THAN 30 DAYS AFTER THE 24TH OF
FEBRUARY OF 20007?
A YES, ITIS
Q I F YOU WOULD TURN TO - -

THE COURT: SO LET ME JUST BACKTRACK FOR A M NUTE.
ARE YOQU TELLI NG ME PLAINTI FFS' EXHI BIT -- THAT THERE IS NOT A
U S. COPYRI GHT REAQ STRATI ON ON PLAI NTI FFS' EXHI BI T 297

M5. SINGER THAT' S CORRECT, YOUR HONOR, UNDER THE
BERNE CONVENTION | F I'T'S PUBLI SHED MORE THAN 30 DAYS | N A BERNE
COUNTRY YOU NEED NOT' REG STER I'T IN THE UNI TED STATES TO HAVE
COPYRI GHT PROTECTI ON.

THE COURT: THAT'S CORRECT. SO THI S IS A WORK WHERE
THERE |I'S NO REG STERED -- NO U.S. REG STRATI ON, BUT YOU ARE
CLAIM NG THAT I T'S PROTECTED UNDER THE BERNE CONVENTI ON. SO
YOU ARE SEEKI NG TO ESTABLI SH THAT BY SHOW NG THAT I'T WAS FI RST
PUBLI SHED I N THE UNI TED KI NGDOM NOT FI RST PUBLI SHED | N THE
UNI TED STATES?

M5. SINGER: THAT' S CORRECT.

THE COURT: LET'S MOVE ON. HOLD ON JUST A M NUTE, |
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MAY HAVE SPOKEN TOO SOON.

MR HARBIN. |'M TRYI NG TO EXPEDI TE MATTERS, YOUR
HONOR. W STI PULATED THAT THESE -- ON THE ASSUMPTI ON THAT
THEY' RE BUSI NESS RECORDS, WE STI PULATED W TH COUNSEL DURI NG THE
BREAK THAT THESE RECORDS OF U. K. PUBLI CATI ONS SUCH AS
PLAI NTI FFS' EXH BI T 31 THAT WE JUST | NTRCDUCED CAN COME | NTO
EVI DENCE.

THE COURT: SO WHY DO WE NEED TO GO THROUGH THI S
TESTI MONY?

M5. SINGER  OKAY. YOUR HONOR, WE JUST WANT TO BE
CLEAR THAT WHATEVER -- AS YQU SAID THE TI ME HAS COVE TO STCP
RESERVI NG LEGAL ARGUMENTS. SO | WANT TO BE VERY CLEAR THAT WE
HAVE HELD -- SUSTAI NED OUR BURDEN OF THAT PROCF ON OMNI NG THE
COPYRI GHT ON ALL OF THESE WORKS.

SO TO THE EXTENT THERE' S GO NG TO BE CHALLENGES - -
THE RECORDS ARE IN.  TO THE EXTENT THERE' S GO NG TO BE ANY
CHALLENGE THAT I'T WAS FI RST PUBLI SHED IN THE U K. OR ANY
CHALLENGE ABOUT WHETHER THESE ARE ORI G NAL WORKS OF AUTHORSHI P,
"D LIKE TO GET THAT SETTLED NOW SO THAT | T DOESN T COVE BACK
TO HAUNT US.

THE COURT: | S THERE ANY CHALLENGE ON THE BASI S THAT
THESE ARE NOT ORI G NAL WORKS OF AUTHORSHI P?

MR HARBIN: WE DO HAVE THAT CHALLENGE TO SOVE, AND
TS A PRETTY LEGALLY OPEN TERM WHAT THAT MEANS. THAT'S THE

ULTI MATE UNDERLYI NG FACTS WTH SOVE OF THESE | SSUES ABOUT
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GETTI NG REG STRATI ONS AND | THI NK WE HAVE RESOLVED ALL OF THAT.

THE COURT: OKAY. SO AS TO PLAINTIFFS' EXH BIT 29,
FOR EXAMPLE, ARE YOU CONTENDING THIS I'S NOT AN ORI G NAL WORK OF
AUTHORSHI P?

MR HARBIN:. THAT'S THE BOOK?

THE COURT: CORRECT.

MR HARBIN. YES, YOUR HONOR, |'M NOT' SURE ABOUT THI S
BOOK, BUT | KNOW SOME HAVE BEEN AT | SSUE WTH THI'S, SO | WOULD
HAVE TO SAY YES AT THIS TIME. WE LL TRY TO NAIL THAT DOMN OVER
THE EVEN NG

THE COURT: OKAY. SO ON PLAINTIFFS EXHBIT 29 IT
APPEARS TO ME THERE | S EVI DENCE I N THE RECORD THAT ESTABLI SHES
THAT THE BOOK WAS FI RST PUBLI SHED I N THE UNI TED KI NGDOM I N 2000
BEFORE I T WAS PUBLI SHED I N THE UNI TED STATES. SO THE ONLY
THI NG THAT WOULD BE POSSI BLY LEFT ON PLAINTIFFS EXHIBIT 29 IS
WHETHER I'T IS AN ORI G NAL WORK, AND I THINK THE WTNESS SAID I T
WAS.,

M5. SINGER: THAT' S CORRECT.

THE COURT: SO WE' RE FI NI SHED W TH PLAI NTI FFS'
EXH BI' T 29.

M5. SINGER | WSH THAT WERE THE CASE, YOUR HONCR,
BELIEVE ME | DO, THERE S ALSO BEEN A CHALLENGE TO THE FACT
THAT THERE IS NO ASSI GNMENT OF COPYRI GHT TO THE PUBLI SHER
PROVI DED, AND | F THE W TNESS WOULD TURN HI' S ATTENTI ON TO

PLAI NTI FFS' EXH BIT 30 --
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THE COURT: WAS THAT AN OBJECTI ON MADE BY - -

M5. SINGER |IT'S AN OBJECTION. ['M SORRY, IT'S ON
THE JONT EXHBIT 5. 1T S AN OBJECTI ON THAT WAS MADE TO THI S
VORK.

MR HARBIN:. | DON T TH NK - -

M5. SINGER | F | COULD DI RECT YOUR ATTENTI ON TO
PARAGRAPH 8A - -

MR HARBIN:  YOUR HONOR, VWE DI D NOT OBJECT TO THE
EXHBIT. THERE IS -- | TH NK THERE IS SOME | SSUES ON SOVE OF
THESE ABOUT WHAT THE | NTERPRETATI ON OF AN AGREEMENT | S THAT |
DON' T THI NK WE' RE GO NG TO BE ABLE TO AGREE TO I N ALL CASES,
BUT WE DIDN T CBJECT TO THE EXHI BI T.

M5. SINGER YOUR HONOR, THHS ISN T A MATTER OF THE
EXHBITS. THI SIS A COPYRI GHT CASE. SO TO THE EXTENT WE NEED
TO PROVE THAT THESE ARE ORI G NAL WORKS OF OMNERSHI P AND THAT
QUR PLAINTI FFS OMN THEM THAT' S WHAT |' M TRYI NG TO DO HERE.

TO THE EXTENT THAT THOSE ARE BElI NG CHALLENGED AND
HONESTLY | DIDN T TH NK THAT THAT WAS CHALLENGED BUT APPARENTLY
ITIS.

THE COURT: WHAT DCES THE OBJECTI ON TO PLAI NTI FFS'
EXH BIT 29 SAY, READ IT TO ME?

M5. SINGER | T SAYS NO COPYRI GHT REQ STRATI ON
I NFORVATI ON PROVI DED.  WORK HAS 413 PAGES RATHER THAN 357
PAGES. PERCENTAGE USED | S 16. 7 PERCENT RATHER THAN 19. 3

PERCENT. NO ASSI GNMENT OF COPYRI GHT TO PUBLI SHER PROVI DED.
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"M TRYI NG TO CURE -- | BELIEVE WE' VE JUST CURED THAT
FI RST ONE W TH PLAI NTI FFS' EXH BI T 33.

THE COURT: RIGHT, SO THE | SSUE IS THE ASSI GNVENT TO
THE PUBLISHER. NOWDID I RULE ON TH S | SSUE WHEN | RULED ON
THE MOTI ONS I N LI M NE?

M5. SINGER NO YOQU DIDN T, YOUR HONCR

THE COURT: ALL RIGHT. GO AHEAD.
BY MS. SI NGER:
Q SO | F YOU WOULD LOOK AT PLAINTIFFS' EXH BIT 8A OF
PLAI NTI FFS' EXH BIT EXH BIT 30, MR SM TH, WHAT DOES PARAGRAPH
8A DO?
A I T SAYS THAT THE AUTHOR HAS SI GNED THE FULL COPYRI GHT | N
THE WORK TO THE PRESS SYNDI CATE.
Q AND THE PRESS SYNDI CATE | S WHO?
A THE GOVERNI NG BODY OF THE CAMBRI DGE UNI VERSI TY PRESS.
Q DCES CAMBRI DGE OMN THE COPYRI GHT | N PLAINTIFFS' EXH BI' T 29
ASSESSI NG READI NG?
A YES.

THE COURT: WHAT'S THE DATE OF EXECUTION OF THI S
AGREEMENT?

( DATE WAS SHOWN ON THE SCREEN)

THE COURT: THANK YQU.
BY MS. SI NGER:
Q | BELI EVE THAT THE NEXT ONE THAT WAS CHALLENGED | S

ASSESSI NG LANGUAGES FOR A SPECI FI C PURPCSES WHI CH | S FOUND
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BEHI ND TAB E OF YOUR Bl NDER?

M5. SINGER MAY | APPROACH, YOUR HONOR?

THE COURT: YES.

M5. SINGER: THE OBJECTION | S FOUND AT PAGE G5 OF
THE JONT FILING AND IT I'S NO COPYRI GHT REG STRATI ON
PROVI DED. OBJECTI ONS AS TO THE PAGES AND THE PERCENTAGE AND
THAT THERE WAS NO ASSI GNVENT OF COPYRI GHT TO PUBLI SHER
PROVI DED.

THE COURT: AND THE EXH BI' T NUMBER | S?

M5. SINGER THE EXH BI T NUMBER OF THE BOXX I S
PLAI NTI FFS' EXH BI T 20. WHAT' S BEI NG SHOMWN ON THE SCREEN, THE
OBJECTI ONS ARE FOUND ON PAGE G5 OF JONT EXH BIT 5.

I F YOU WOULD PLEASE DI RECT YOUR ATTENTI ON TO
PLAI NTI FFS' EXH BIT 21, AND I F YOU WOULD TURN TO
PARAGRAPH 8A - -

THE COURT: NOWPLAINTIFFS EXH BIT 21 IS THAT IN
EVI DENCE?

M5. SINGER YES, ALL OF THESE ARE | N EVI DENCE, YOUR
HONOR.  VEE WERE HOPI NG THAT BY GETTING I T | NTO EVI DENCE WE
COULD AVA D DA NG THI' S BUT APPARENTLY NOT.

THE COURT: PLAINTIFFS 20 1S NOT | N EVI DENCE?

M5. SINGER YES, IT IS

THE COURT: AND PLAINTIFFS 20 IS THE WORK | TSELF?

M5. SINGER | S THE BOXK | TSELF.

BY MS. SI NGER:
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Q I F YOU WOULD TURN TO PARAGRAPH 8A OF PLAINTIFFS EXH BI T
21, WHAT DOES PARAGRAPH 8A DO?

A I T SAYS THAT THE AUTHOR HAS ASSI GNED TO THE SYNDI CATE THE
FULL COPYRI GHT I N THE WORK.

Q DCES CAMBRI DGE OMN THE COPYRI GHT TO ASSESSI NG LANGUAGES
FOR SPECI FI C PURPOSES?

A YES, | T DOCES.

Q THERE' S BEEN AN OBJECTI ON TO NO COPYRI GHT REG STRATI ON
PROVIDED. | F YOU WOULD TURN TO PLAI NTI FFS' EXHI BI T 22, WHERE
WAS PLAI NTI FFS" EXHI BI' T 20, ASSESSI NG LANGUAGES FOR SPECI FI C

PURPOSES, FI RST PUBLI SHED?

A FI RST PUBLI SHED I N THE UNI TED KI NGDOM

Q WHEN WAS | T FI RST PUBLI SHED | N THE UNI TED KI NGDOW?

A DECEMBER 9TH, 1999.

Q WAS | T SUBSEQUENTLY PUBLISHED IN THE U. S. ?

A YES.

Q WHEN WAS THAT?

A FEBRUARY 28TH, 2000.

Q IS THAT MORE THAN 30 DAYS AFTER THE FI RST PUBLI CATION | N
THE U. K

A YES, ITIS
Q I'S PLAINTI FFS EXH BI T 20, ASSESSI NG LANGUAGES FOR
SPECI FI C PURPCSES, AN ORI G NAL WORK OF AUTHORSHI P?

MR HARBIN: | WOULD JUST OBJECT ON FOUNDATI ON AND

HEARSAY GROUNDS.
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THE COURT: HOLD ON JUST A M NUTE. WOULD YOU ADDRESS
THAT OBJECTI ON?
M5. SINGER MAY | VO R DIRE THE W TNESS FOR
FOUNDATI ON?
THE COURT: YES.
BY MS. SI NGER:
Q MR SM TH, ARE YOU FAM LI AR WTH PLAI NTI FFS' EXH BI T 20?
A YES, | AM
Q AND VWHAT SORT OF AUTHORI TY WOULD YOU HAVE HAD OVER THE
PROCESS OF HAVI NG THE WORK PUBLI SHED BY CAMBRI DGE?
THE COURT: YOU MEAN WHAT AUTHORI TY DI D HE HAVE?
M5. SINGER: WHAT AUTHORITY DI D YOU HAVE?
THE WTNESS: | HAD NONE OVER TH S SPECI FI C WORK.
BY MS. SI NGER:
Q DO YOU HAVE ANY -- AT THE TI ME THAT THI S WORK WAS
PUBLI SHED, WHI CH | THI NK WE JUST DECI DED WAS 1999, WHAT WAS
YOUR ROLE AT CAMBRI DGE UNI VERSI TY PRESS?
A I WAS PUBLI SHI NG DI RECTOR FOR THE SOCI AL SCI ENCES.
Q OKAY. |IS ENGISH AS A SECOND LANGUAGE PART OF THE SCCI AL
SCl ENCES?
A NO, I TS NOT.
IT"S NOI. DO YOU HAVE ANY FAM LIARITY WTH TH S WORK?
I DO YES.

HOW DI D YOU GAI N THAT FAM LI ARI TY?

> O >» O

BECAUSE | T'S BEEN ONE OF THE WORKS THAT WE' VE BEEN
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DI SCUSSI NG AS PART OF THI S LAWSUI T.
Q DD THERE COME A TIME WHEN YOU MADE AN ASSESSMENT AS TO
WHETHER OR NOT | T WAS AN ORI G NAL WORK OF AUTHORSH P?
A YES.
Q  AND WHAT WAS YOUR ASSESSMENT AS TO WHETHER OR NOT THI S WAS
AN ORI Gl NAL WORK OF AUTHORSHI P?

MR HARBIN: SAVE OBJECTI ONS, YOUR HONOR.

THE COURT: HOW DI D YOU HAPPEN TO MAKE THAT
ASSESSMVENT?

THE W TNESS: BASI CALLY BY PERUSI NG THE BOOK VERY
QUI CKLY.

THE COURT: |'LL SUSTAIN THE OBJECTI ON.
BY MB. SINGER
Q MR SMTH DOES CAVBRI DGE HAVE ANY POLI Cl ES ABOUT THE
LEVEL OF ORI G NALI TY FOR THE SCHOLARSHI P THAT | T PUBLI SHES?
A VELL, IT WOULDN T BE A POLICY PER SE. EVERYTH NG VEE
PUBLI SH HAS TO GO OUT TRANSPARENT. SO I T WOULD NOT BE PCSSI BLE
TO PUBLI SH A BOOK | N WHI CH SOVEONE CLAI MED EVEN | MPLI CI TLY
WORDS TO BE THEIR OAN | F THEY WERE NOT. | DON T KNOWIF THAT
HELPS. 1T S DI FFICULT FOR ME TO | MAG NE HON TH' S BOOK COULD
NOT BE THE AUTHOR S BOOK.

THE COURT: WHAT YOU RE SAYING IS THAT EVERYTH NG
YOU ALL PUBLISH IS ORI G NAL?

THE WTNESS: YES, YOUR HONOR, UNLESS IT'S SO

DESI GNATED. THERE WOULD BE WORDI NG THROUGHOUT THE BOCOK THAT
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| NDI CATED WHERE SOVETHI NG WAS NOT ORI G NAL.

THE COURT: LET'S MOVE ON. WHAT'S THIS EXH BI T
NUVBER?

M5. SINGER TH S IS EXH BI T NUMBER 20.

THE COURT: |'LL SUSTAIN THE OBJECTION TO EXH BI T 20.

M5. SINGER |'M SORRY, YQU SUSTAI NED - -

THE COURT: THE DEFENDANTS OBJECTI ON.

M5. SINGER SO YOU RE W THDRAW NG | T FROM EVI DENCE?
| BELIEVE IT WAS ALREADY IN EVIDENCE. SO IT'S W THDRAWN NOWP

THE COURT: WELL, |IF I HAVE ALREADY ADM TTED I'T I NTO
EVI DENCE - -

M5. SINGER |'M NOT GO NG TOMRDS, YOUR HONOR,
ANYTHI NG ABOQUT THE EXHIBITS. |'M JUST TRYING TO GO TO THE
COPYRI GHT HERE WHI CH | S SEPARATE THAN THE ACTUAL EXHI BI TS.

THE COURT: WELL, IF IT'S NOI SUBJECT TO COPYRI GHT
PROTECTI ON, YOU HAVE NO NEED OF I T I N EVI DENCE, RI GHT?

M5. SINGER YOUR HONOR, | BELIEVE I T IS SUBJECT TO
COPYRI GHT PROTECTI ON. THEY ARE ALL PROTECTED BY COPYRI GHT.

THE COURT: EVEN IF I T'S NOT AN ORI G NAL?

M5. SINGER: THEY ALL ARE ORI G NAL WORKS.

THE COURT: | THOUGHT THAT' S WHAT YOU WERE
QUESTI ONI NG THE W TNESS ABQUT.

M5. SINGER: ALL WE ESTABLISHED IS THAT THHS ISN T A
BOOK THAT MR SM TH PUBLI SHED - -

THE COURT: HE CAN T SAY WHETHER I T'S AN ORI G NAL.
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M5. SINGER RIGHT, THAT DOESN T MEAN IT'S NOT AN
ORI G NAL. HE JUST TESTI FI ED THAT ALL OF CAMBRI DGE' S WORKS ARE
ORI G NALS - -

THE COURT: HE DI D SAY THAT, BUT | PERCEI VE THAT YQU
ARE | NTERESTED IN TH S PARTI CULAR WORK, RI GHT?

M5. SINGER WE WERE DI SCUSSI NG THI S ORI G NAL WORK.
BY MS. SI NGER:
Q LET"S SEE I F WVE CAN TAKE A LOOK AT -- GO NG BACK TO
PLAI NTI FFS' EXH BI T 21, AND I F WE COULD LOOK ON THE LAST -- AT
PARAGRAPH 15, THE WARRANTY AND | NDEMNI TY CLAUSE, MR SM TH,
VWHAT DOES THE WARRANTY AND | NDEMNI TY CLAUSE SAY?
A I T SAYS SEVERAL THI NGS. FIRST OF ALL, IT SAYS THAT THE
WORK IS ORIG NAL WTH THE AUTHOR. THAT IT IS NOT COPI ED BY
ANYONE ELSE. | T ALSO ESSENTI ALLY SAYS THAT NOTHI NG IN THE WORK
I'S I NFRI NG NG ANY OTHER COPYRI GHTS, AND THAT THE AUTHOR | S
RESPONSI BLE -- IN THE EVENT THAT THEY HAVE NOT BEEN TRUTHFUL
WTH US, THEY ARE RESPONS|I BLE FOR ANY ACTI ONS WH CH M GHT
RESULT OF THEI R NOT BElI NG TRUTHFUL.

M5. SINGER YOUR HONOR, WTH THE FACT THAT IT'S IN
THE CONTRACT THAT THIS IS AN ORI G NAL WORK OF AUTHORSHI P VWHI CH
I'S A VERY, VERY LOW THRESHOLD, | WOULD AGAIN MOVE -- IT' S
ALREADY IN EVIDENCE. | WOULD SUBM T THAT THERE 1S COPYRI GHT I N
TH S WORK OANED BY CAMBRI DGE BASED ON THE AGREEMENTS WE' VE
SEEN.

THE COURT: | S THE DEFENSE READY FOR ME TO RULE ON
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THIS? | DON T KNOWIF YOU ALL HAVE QUESTI ONS OF THI S W TNESS
ABQUT THI S VWORK OR NOT.

MR HARBIN. |'M READY FOR YOUR HONCR TO RULE. |
DON' T KNOW | F THAT CONTRACT BY MY VI EW CHANGES ANYTHI NG, BUT
WE' RE READY FOR YOUR HONOR TO RULE.

THE COURT: |I'LL ADMT IT.

M5. SINGER THANK YOU, YOUR HONCR

SO, YOUR HONOR, WE' VE ADDRESSED THE | SSUE THAT - -
WE' VE ADDRESSED THE COPYRI GHT REG STRATION | SSUE.  WE' VE
ADDRESSED THE ASSI GNVENT OF THE COPYRI GHT OBJECTI ON TO
PLAI NTI FFS' EXH BI T 20.

THE NEXT ONE WOULD BE ASSESSI NG SPEAKI NG WHICH | S
PLAINTI FFS' EXHI BIT 34. |IT S ALREADY IN EVIDENCE. THE
OCBJECTION IS NO COPYRI GHT REG STRATI ON | NFORMATI ON |'S
PROVI DED.
BY MS. SI NGER:
Q MR SMTH | F YOU WOULD TURN TO PLAI NTI FFS' EXHI BI T 36
VWH CH | S ALREADY | N EVI DENCE - -

MR HARBIN: |'M SORRY TO | NTERRUPT, YOUR HONCR, BUT
I UNDERSTOOD THI S IS THE BOOK THAT THE PLAI NTI FFS' W THDREW

M5. SINGER YOU RE CORRECT, WE W THDREW THE

EXH BIT. WE DIDN T W THDRAW THE BOCK.

MR HARBIN. | THOUGHT YOU JUST REFERRED TO EXHI BI T
34. |'M SORRY.
M5. SINGER |'VE REFERRED TO EXH BI T 36.
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BY MS. SI NGER:

Q MR SM TH, WHO OMNS -- BASED ON PLAI NTI FFS' EXHI BI' T 36 WHO
OMS THE COPYRI GHT | N ASSESSI NG SPEAKI NG?

A CAMBRI DGE UNI VERSI TY PRESS.

Q THERE WAS ALSO AN OBJECTI ON THAT THERE WAS NO ASS| GNVENT
OF THE COPYRI GHT TO PUBLI SHER PROVI DED. | F YOU WOULD PLEASE
TURN YOUR ATTENTI ON TO PLAI NTI FFS' EXHI BI T 35 AND PARAGRAPH 3A
OF PLAINTIFFS' EXH BI' T 35, WHAT DOES EXH BI T 35 PARAGRAPH 3A
SAY?

A THI S SAYS THAT THE AUTHOR ASSI GNS THE FULL COPYRI GHT IN
THE WORK TO THE PRESS SYNDI CATE.

Q AND | F WE TAKE A LOOK AT PARAGRAPH 16, WHAT DOES
PARAGRAPH 16 SAY?

A TH S SAYS THAT THE AUTHOR WARRANTS TO THE SYNDI CATE THAT
THE WORK | S ORIG@ NAL. THAT I T'S NOT BEEN PREVI QUSLY PUBLI SHED,
AND THAT NOTHI NG I N THE WORK |'S AN | NFRI NGEMENT OF ANY OTHER
COPYRI GHTS, AND I TS THE AUTHOR S DUTY TO SECURE ANY

PERM SSI ONS, AND THEY' RE HELD LI ABLE SHOULD THEY NOT BE
TRUTHFUL.

Q ON JO NT FILING PAGE G 6, WE SEE THERE' S A CHALLENGE FOR
THE BOOK LEARNI NG VOCABULARY | N ANOTHER LANGUAGE. THERE IS A
CHALLENGE THAT THERE' S NO COPYRI GHT REQ STRATI ON PROVI DED.

THAT CAMBRI DGE LACKS STANDI NG IN THAT I T HAS NOT OBTAI NED A
COPYRI GHT REG STRATI ON, AND THAT THERE WAS NO ASSI GNMENT OF THE

COPYRI GHT, THE PUBLI SHER PROVI DED A LI CENSE ONLY.
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I F YOU WOULD TURN TO PLAINTIFFS EXH BI T 126, AND I F
YOU LOOK AT PARAGRAPH 3A, WHAT DOES PARAGRAPH 3A SAY?
A I T SAYS THAT THE AUTHOR HAS ASSI GNED THE FULL COPYRI GHT OF
THE WORK TO THE PRESS SYNDI CATE.
Q AND | F YOU LOOK AT PARAGRAPH 16, WHAT DOES THAT SAY?
A I T SAYS THAT THE AUTHOR WARRANTS THAT I T IS AN ORI G NAL
WORK.  THAT I T'S NOT BEEN PREVI QUSLY PUBLI SHED. THERE IS
NOTHI NG | NFRI NG NG OTHER COPYRI GHTS, AND THEY ARE RESPONSI BLE
LEGALLY FOR ANY UNTRUTHFULNESS.
Q I F YOU WOULD TURN PLEASE TO PLAINTIFFS' EXH BIT 127 WH CH
'S ALREADY | N EVI DENCE, WHO OMWNS THE CCOPYRI GHT REGQ STRATION I'N
LEARNI NG VOCABULARY | N ANOTHER LANGUAGE?
A CAMBRI DGE UNI VERSI TY PRESS.
Q THE NEXT OBJECTION IS ON PAGE CG-6 OF THE JO NT FILING TO
THE WORK ASSESSI NG VOCABULARY. THE OBJECTION IS THAT THERE | S
NO COPYRI GHT REQ STRATI ON PROVI DED. CAMBRI DGE LACKS STANDI NG
AS | T HAS NOT OBTAI NED A COPYRI GHT REG STRATION. THERE IS NO
ASSI GNVENT OF THE COPYRI GHAT TO THE PUBLI SHER PROVI DED.

I F YOU WOULD PLEASE TURN TO PLAINTI FFS' EXHI BI T 45,
AND | F YOU TURN ACTUALLY TO THE TH RD PAGE OF THAT PARAGRAPH
8A, WHAT DOES PARAGRAPH 8A SAY?
A | T STATES THAT THE AUTHOR ASSI GNS THE FULL COPYRI GHT I N
THE WORK TO THE PRESS SYNDI CATE.
Q I F YOU WOULD TURN TO PARAGRAPH 15, WHAT DCES THAT SAY?
A THAT STATES THAT THE AUTHOR WARRANTS THAT THE WORK | S
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ORI G NAL, HAS NOT BEEN PREVI QUSLY PUBLI SHED AND NOTHING IN I T
'S IN ANY WAY | NFRI NG NG OF A COPYRI GHT AND THE AUTHOR I S
ENTI RELY RESPONSI BLE LEGALLY.
Q I F YOU WOULD TURN TO PLAINTIFFS EXHIBIT 46 WVHCH IS IN
EVI DENCE, WHO OMNS THE COPYRI GHT REG STRATI ON | N ASSESSI NG
VOCABULARY?
A CAMBRI DGE UNI VERSI TY PRESS.
Q THE NEXT OBJECTION IS TO ASSESSI NG WRI TI NG ON PAGE C-7 OF
THE JO NT FILING THE CBJECTION I S NO COPYRI GHT REG STRATI ON
PROVI DED. CAMBRI DGE LACKS STANDI NG AS | T HAS NOT OBTAI NED A
COPYRI GHT REG STRATI ON, AND NO ASSI GNMENT OF COPYRI GHT TO THE
PUBLI SHER | S PROVI DED.

I F YOU WOULD TURN TO PLAINTIFFS EXHIBIT 40 VHICH I S
ALREADY I N EVI DENCE, AND | F YOU TAKE A LOOK AT PARAGRAPH 3A OF
PLAI NTI FFS' EXHI BI T 40, WHAT DOES THAT SAY?
A | T STATES THAT THE AUTHOR ASSI GNS THE FULL COPYRI GHT I N
THE WORK TO THE PRESS SYNDI CATE.
Q AND | F YOU WOULD TURN TO PARAGRAPH 16, WHAT DOES PARAGRAPH
16 SAY?
A THI S STATES THAT THE AUTHOR WARRANTS THAT THE WORK | S
ORI G NAL. THAT I T HAS NOT BEEN PREVI QUSLY PUBLI SHED AND
THERE'S NOTHING IN I'T THAT IS I N ANY WAY AN | NFRI NGEMENT OF ANY
OTHER COPYRI GHTS, AND THE AUTHOR IS FULLY LEGALLY RESPONSI BLE.
Q I F YOU WOULD TURN TO PLAINTI FFS EXH BI T 41 ALREADY I N

EVI DENCE, WHO OMNS THE COPYRI GHT TO ASSESSI NG WRI Tl NG?
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A CAMBRI DGE UNI VERSI TY PRESS.
Q | F YOU COULD TURN BACK FOR A MOMENT ACTUALLY TO
PLAI NTI FFS' EXH BI T 40, THE FIRST PAGE OF I T, IT'S BETWEEN THE
SYNDI CATE OF THE PRESS OF THE UN VERSI TY OF CAMBRI DGE AND DR
SARA C. WEI GLE; DO YQU SEE THAT?
A YES.
Q AND WVHERE |'S DR. SARA C. WEI GLE A PROFESSCR?
A GEORG A STATE UNI VERSI TY.
Q SO WE SEE THAT -- AND DR WEI GLE WOULD SHE RECEI VE EI THER
ROYALTI ES FROM THE SALE OF THE BOOK OR WOULD SHE RECEI VE A
SHARE OF PERM SS|I ONS FEES THAT WERE PAI D TO USE TH S WORK?
A SHE WOULD RECEI VE 50 PERCENT OF ANY PERM SSI ONS FEES | F
PERM SSI ON WERE GRANTED FOR PORTI ONS OF THE WORK TO BE
PHOTOCCPI ED OR OTHERW SE.
Q SO | F HER COLLEAGUE DR KI M WHO USED PAGES 77 TO 139, 63
PAGES OF THAT DURI NG THE FALL OF 2009, HAD SOUGHT PERM SSI ON
AND RECEI VED PERM SS| ON PROFESSOR WEI GLE OF GECRG A STATE
UNI VERSI TY WOULD HAVE SHARED | N THOSE PERM SSI ONS FEES?
A YES.
Q THE NEXT WORK TO WHICH THERE IS A CHALLENGE | S THE HI STORY
OF FEM NI ST LI TERARY CRITICISM AND THE CHALLENGE | S THAT THERE
WAS NO COPYRI GHT REG STRATI ON PROVI DED.

| F YOU WOULD PLEASE TURN TO PLAINTI FFS' EXHI BI T 104
ALREADY I N EVI DENCE, WHAT COUNTRY WAS THE HI STORY OF FEM NI ST

LI TERARY CRI TI CI SM FI RST PUBLI SHED?
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A FI RST PUBLI SHED I N THE UNI TED KI NGDOM

Q AND VWHEN WAS | T FI RST PUBLI SHED I N THE UNI TED KI NGDOW?
A AUGUST 30, 2007.

Q WAS | T SUBSEQUENTLY PUBLI SHED I N THE UNI TED STATES?

A YES.

Q WHEN WAS | T PUBLI SHED I N THE UNI TED STATES?

A ON OCTOBER 8TH, 2007.

Q SO I T WAS FI RST PUBLI SHED I N THE UNI TED STATES MORE THAN
30 DAYS AFTER FI RST PUBLI CATION I N THE UNI TED KI NGDOW?

A YES.

Q I F YOU WOULD TURN IN PLAINTI FFS EXH BI T 105 ALREADY I N

EVI DENCE PARAGRAPH 14 -- NEVER M ND. THERE IS NO CHALLENGE TO
THE ASSI GNMVENTS OF THI S WORK.

NEXT ONE | S IN THE MAYMESTER 09, PRONUNCI ATI ON GAMES,
PAGE A-1, THE CHALLENGE | S THAT THERE WAS NO COPYRI GHT
REG STRATI ON PROVI DED.

I F YOU WOULD TURN TO EXHIBIT -- BEHIND EXH BIT TAB Q
OF YOUR BOOK, PLAINTIFFS EXH BIT 140, ALREADY | N EVI DENCE,
WHERE WAS PRONUNCI ATI ON GAMES FI RST PUBLI SHED?
I'T WAS FI RST PUBLI SHED IN THE UNI TED KI NGDOM
WHEN WAS | T FI RST PUBLI SHED I N THE UNI TED KI NGDOW?
DECEMBER 7TH, 1995.
WHEN WAS | T FI RST PUBLI SHED I N THE UNI TED STATES?

FEBRUARY 23RD, 1996.

o »>» O » O >

AND THAT' S MORE THAN 30 DAYS AFTER THE FI RST PUBLI CATI ON
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IN UK ; |I'S THAT CORRECT?
A YES, THAT' S CORRECT.
Q NEXT CHALLENGE IS TO THE WORK KEEP TALKI NG COMMUNI CATI VE
FLUENCY ACTI VI TI ES FOR LANGUAGE TEACHING THERE IS AN
OCBJECTI ON THAT NO COPYRI GHT REQ STRATI ON WAS PROVI DED, AND THAT
THERE |I'S NO ASSI GNVENT OF COPYRI GHT TO THE PUBLI SHER PROVI DED.

| F YOU WOULD PLEASE TAKE A LOOK AT PLAI NTI FFS

EXH BI T 116 ALREADY I N EVI DENCE, WHERE WAS KEEP TALKI NG FI RST

PUBL| SHED?
A. FIRST PUBLI SHED I N THE UNI TED KI NGDOM

Q  VHEN?

A.  FEBRUARY 14TH, 1985.

Q  WAS | T SUBSEQUENTLY PUBLI SHED I N THE UNI TED STATES?

A YES.

Q  AND WHEN WAS THAT?

A.  ON APRIL 26TH, 1985.

Q  MORE THAN 30 DAYS AFTER THE FI RST PUBLI CATION IN THE U. K.
A THAT' S CORRECT.

Q AND IF YOU WLL TURN BACK TO PLAI NTI FFS' EXH BI T 115,

DI RECTI NG YOUR ATTENTI ON TO PARAGRAPH 1, WHAT DOES PARAGRAPH 1
SAY?

A. 1T STATES THAT THE PROPRI ETORS WH CH | S VERLAG LAVBERT

LENSI NG A GERVAN PUBLI SHER, HAS GRANTED TO THE SYNDI CATE SOLE
AND EXCLUSI VE LI CENSE TO PRI NT AND PUBLI SH THE WORK I N THE

ENGLI SH LANGUAGE THROUGHOUT THE WORLD W TH THE EXCEPTI ON OF
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FEDERAL REPUBLI C OF GERMANY, AUSTRI A AND SW TZERLAND.
Q SO WHAT RI GHTS DCES CAMBRI DGE HAVE | N KEEP TALKI NG?
A CAMBRI DGE HAS FULL PUBLI CATION RIGATS IN THE WORK | N THE
ENGLI SH LANGUAGE THROUGHOUT THE WORLD W TH THE EXCEPTI ON OF THE
COUNTRI ES | JUST MENTI ONED.
Q I'S THAT AN EXCLUSI VE LI CENSE?
A YES, | T'S EXCLUSI VE.
Q THE NEXT ONE | S GRAMMAR PRACTI CE ACTIVITIES. THE
CHALLENGE HERE, THE OBJECTION IS THERE' S NO COPYRI GHT
REG STRATI ON PROVI DED. THE NO DEPCSI T COPY | S ACTUALLY -- YOUR
HONOR ALREADY RULED THAT THAT WAS NOT -- THAT OBJECTI ON WAS
OVERRULED, AND THAT NO ASSI GNMENT OF COPYRI GHT TO THE PUBLI SHER
WAS PROVI DED.

I F YOU WOULD TAKE A LOOK AT PLAINTIFFS EXH BI' T 100,
AND | F YOU WOULD FLI P A COUPLE OF PAGES BACK TO THE PACGE THAT
I S BATES STAMPED CUPX 118 --

MR HARBIN:. |'M SORRY TO | NTERRUPT BUT | S 100 IN
TH S BOCK?

M5. SINGER I T'S SCRT OF H DDEN BEHI ND TAB T.

MR HARBIN. THANK YQU.
BY MS. SI NGER:
Q AND YOQU SEE THI S | S FOR GRAMVAR PRACTI CE ACTI VI TI ES, AND
I F YOU TURN TO LOOK AT PARAGRAPH 3A, WHAT DOES PARAGRAPH 3A
SAY?

A ' M SORRY.
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Q CUPX 119, THE FIRST EDI TION I S THE FRONT CONTRACT, AND
THEN THE RIGHT EDITION | S RIGHT BEH ND | T?

A 3A STATES THAT THE AUTHOR HAS ASSI GNED TO THE SYNDI CATE
THE FULL COPYRI GHT I N THE WORK.

Q THROUGHOUT THE WORLD IN ALL FORVMS AND MEDI A?

A CORRECT.

Q TAKE A LOOK AT PLAI NTI FFS' 101, WHERE WAS TH S WORK FI RST

PUBLI SHED?

A FI RST PUBLI SHED I N UNI TED KI NGDOM

Q WHEN WAS THAT?

A 15TH DECEMBER 1988.

Q AND WAS | T SUBSEQUENTLY PUBLI SHED I N THE UNI TED STATES?
A YES.

Q WHEN WAS THAT?

A ON FEBRUARY 24TH, 1989.

Q THE NEXT ONE TO WVHICH THERE | S AN OBJECTION | S THE

CAMBRI DGE COVPANI ON TO MENDELSSOHN. | F YOU LOOK BEHI ND THAT
THE OBJECTION IS -- THIS IS PAGE B-3 OF THE JONT FILING THE
'S OBJECTI ON NO COPYRI GHT REG STRATI ON PROVI DED.

| F YOQU LOOK BEH ND TAB W COF YOUR BOOK AT PLAI NTI FFS'
EXH BI' T 68, WHERE WAS THE CAMBRI DGE COVPANI ON TO MENDELSSOHN
FI RST PUBLI SHED?
A I'T WAS FI RST PUBLI SHED IN THE UNI TED KI NGDOM
Q AND VWHEN WAS THAT?

A CCTOBER 21ST, 2004.
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WAS | T SUBSEQUENTLY PUBLI SHED I N THE UNI TED STATES?
YES, | T WAS.
AND VWHEN WAS THAT?

ON NOVEMBER 29TH, 2004.

o >» O >» O

THEN | BELI EVE THE REMAI NI NG CHALLENGE WAS A DEPCSI T COPY
CHALLENGE VWH CH YOUR HONOR HAS ALREADY OVERRULED.

IF 1 COULD JUST HAVE A MOVENT TO CONFER W TH MY
COLLEAGUES, YQOUR HONOR?

(PAUSE I N THE PROCEEDI NGS. )

M5. SINGER YOUR HONOR, SUBJECT TO MY UNDERSTANDI NG
THESE ARE THE ONLY OBJECTI ONS THAT WERE SET FORTH IN THE JO NT
FILING THESE ARE THE ONLY OBJECTI ONS ON RECCORD. SUBJECT TO
MY UNDERSTANDI NG THAT THOSE ARE THE ONLY OBJECTI ONS TO THESE
THAT HAVE BEEN PRESERVED | N ANY WAY, SHAPE OR FORM AND | WOULD
HOPE THAT | F THAT TURNS QUT NOT TO BE THE CASE, WE MAY NEED
SOVE ADDI TI ONAL EVI DENCE, BUT, OTHERW SE, | TH NK WE' RE DONE
WTH MR SM TH.

THE COURT: LET ME JUST CLARI FY ONE THING  THE
EXH BI T STI CKERS FOR THE VARI QUS WORKS WERE PUT ON THE FRONT
PAGE - -

M5. SINGER: THAT' S CORRECT.

THE COURT: -- OF EACH OF THE BOOKS, BUT YOU ARE
ACTUALLY TENDERI NG | NTO EVI DENCE THE WHOLE BOOK, NOT JUST THE
FRONT PAGE?

M5. SINGER: THAT'S CORRECT, YOUR HONOR. FOR THE
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SAKE OF THE FORESTS IN THE EXH BI T BOOK WE ONLY PUT THE COVER
AND TABLE OF CONTENTS, BUT WE HAVE COPIES OF ALL OF THE BOOKS
W TH STI CKERS.

THE COURT: ALL RIGHT. THANK YQU.

MR HARBIN:  YOUR HONOR, MY UNDERSTANDING IS -- |'M
RELATI VELY NEW TO THE CASE. WE HAVE OTHER WORKS THAT WERE
OBJECTED TO THAT WE' D BE GLAD TO DI SCUSS W TH OPPCOSI NG COUNSEL
AND TRY TO WORK THAT QUT.

THE COURT: OH, THAT WOULD BE GREAT.

MR HARBIN:.  WE TALKED ABOUT THAT DURI NG LUNCH
BREAK. | HAVE SOVE CROSS- EXAM NATI ON QUESTI ONS TO POSE ON
OTHER WORKS, BUT WE' LL TRY TO RESOLVE THAT BEFORE TOMORROW
MORNI NG,

THE COURT: DO YOU HAVE ANY QUESTIONS FOR THI S
W TNESS ON CROSS- EXAM NATI ON?

MR HARBIN. YES, BUT | DIDN T KNONIF YOU WANTED TO
WAl T UNTI L TOMORROW

THE COURT: THIS IS THE TIME, NO | WANT TO GO
AHEAD.

MR HARBIN:  SHE MAY WANT TO FI RST QUESTI ON H M
BEFORE | STARTED CRCSS- EXAM NI NG HI M ON THE WORKS.

THE COURT: WELL, NO | MEAN IT'S UP TO THEM WHAT
THEY WANT TO DO AS FAR AS EXAM NI NG HI M ON PARTI CULAR WORKS,
AND THEN UP TO YOQU TO CROSS TO THE EXTENT YOU W SH.

MR HARBIN: | WAS TALKI NG ABOUT HER UNDERSTANDI NG
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THAT SHE THI NKS WE DON' T HAVE OBJECTI ONS TO OTHER WORKS. THERE
ARE A HANDFUL OF OTHER WORKS THAT |'LL BE GLAD TO NAI L DOMN
W TH THEM AND THEN THEY CAN DECI DE WHETHER THEY WANT TO
QUESTI ON HI M ABQUT THOSE, BUT I CAN GO FOR 10 OR 15 M NUTES | F
YOUR HONOR W SHES.

THE COURT: LET'S DO THAT.

M5. SINGER JUST TO BE CLEAR, MY UNDERSTANDI NG | S
BASED ON THE FACT THAT THERE ARE NO OTHER OBJECTI ONS THAT ARE
I NTERPOSED ON THE JO NT FI LI NG WH CH WAS THE PLACE TO | NTERPCSE
WHATEVER OBJECTI ONS THERE WERE TO THE COPYRI GHTS.

THE COURT: WELL, THE JO NT FILING IN THE PRETRI AL
ORDER, | DON' T KNOW I F THERE ARE ANY DI SCREPANCI ES OR NOT.

M5. SINGER THI S IS THE JO NT FI LI NG THAT VENT IN I N
MARCH | N RESPONSE TO YOUR HONOR S ORDER, AND THE PRETRI AL CORDER
REFERENCED THAT AND | NCORPORATED | T, AND THERE WAS NO
ADDI TI ONAL COPYRI GHT OBJECTI ONS I N THE JO NT PRETRI AL ORDER.

THE COURT: ALL RIGHT. MR HARBIN, YOU NMAY GO AHEAD.

MR HARBIN. THANK YQU, JUDGE.

CROSS- EXAM NATI ON

BY MR HARBI N
Q GOOD AFTERNOON, MR SM TH.
A GOOD AFTERNOON.
Q VWE HAVEN T MET. My NAME | S JOHN HARBIN W TH KI NG &
SPALDING | JUST HAVE SOVE FOLLOW UP QUESTI ONS TO ASK YQU.

YOQU SAID YOQU HAD RECEI VED A B. A, DEGREE THAT WAS I N
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H STORY; |S THAT RI GHT?

A YES, SIR

Q AND YOQU DI D A YEAR S GRADUATE STUDY | N HI STORY; 1S THAT
Rl GHT?

A YES, | DID

Q OKAY. AND PRI OR TO YOUR WORK AT CAMBRI DGE UNI VERSI TY
PRESS, YOU WORKED FCR HOLI DAY | NN AND THE STATE DEMOCRATI C
PARTY | N TEXAS, AND YOU HAD SOVE COLLEGE TYPE AND H GH SCHOOL
JOBS?

A NO SIR | WORKED FOR THE STATE DEMOCRATI C PARTY OF
KANSAS.

Q ["M SORRY, THAT'S WHAT | THOUGHT | SAID. OKAY. AND YOUR
WORK AT CAMBRI DGE HAS BEEN EDI TORI AL STARTI NG AS EDI TORI AL
ASSI STANT PROGRESSI NG TO ASSOCI ATE EDI TOR, THEN EDI TOR, THEN
EXECUTI VE DI RECTOR AND ON FROM THERE, CORRECT?

A YES, SIR

Q YOU DO NOT HAVE ANY FI NANCE OR ACCOUNTI NG DEGREES OR
TRAI NI NG CORRECT?

THAT' S CORRECT.

AND YOQU VE NOT WORKED | N FI NANCE OR ACCOUNTI NG?

NOT DI RECTLY, NO

AND YOU HAVE NO LEGAL DEGREES OR LEGAL TRAI NI NG CORRECT?
NO SIR | DO NOT.

GENERALLY BEFORE ASSERTI NG AGAI NST A THI RD PARTY CONCERNS

o »>» O » O >

ABQUT POTENTI AL COPYRI GHT | NFRI NGEMENT CAMBRI DGE PERFORMS A
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FAI R USE ANALYSI S?

THAT' S A QUESTI ON, YES?
YES.

YES.

I'S THAT CORRECT?

YES, THAT' S CORRECT.

o >» O » O >

CAMBRI DGE LOOKS AT THE AMOUNT THAT HAS BEEN TAKEN AND DCES
NOT CONSI DER ANY OTHER FACTOR, CORRECT?
A CORRECT.
Q AND CAMBRI DGE TAKES | N YOUR WORDS A QUI TE CONSERVATI VE
APPRCACH TO FAI R USE, CORRECT?
A THAT' S CORRECT.
Q AND MEANI NG QUI TE CONSERVATI VE AS TO WHAT WOULD QUALI FY AS
A PRCPER USE UNDER FAI R USE, CORRECT?
A VELL, ITF I MY QUALIFY WHEN | SAI D CONSERVATI VE | T WAS
W TH REGARD TO WHAT WE DO W TH THE BOOKS WE PUBLI SH BECAUSE
THOSE BOOKS QUI TE OFTEN CONTAI N COPYRI GHTABLE MATERI AL.

| BELI EVE YOU RE REFERRI NG BACK TO My DEPCSI Tl ON,
SIR?
Q WHERE YQOU SAI D YOU HAD A CONSERVATI VE APPROACH TO FAIR
USE?
A YES.
Q AND YOQU DID THE ANALYSIS -- PRI OR TO LEGAL COUNSEL YQU DI D
THE ANALYSI S ON BEHALF OF CAMBRI DGE TO DETERM NE WHETHER | N

YOUR VI EW I N CAMBRI DGE' S VI EW THE USE BY GECRG A STATE
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CONSTI TUTED A FAI R USE?

A CORRECT, YES.

Q YOU VE NOT BEEN | NVOLVED | N DEVELOPI NG ANY FAI R USE
PCLI CI ES FOR CAMBRI DGE, CORRECT?

A NO, | WOULD SAY THAT'S NOT TRUE. | NSOFAR AS OUR

DI SCUSSI ONS OF -- SCRRY, WE HAVE TWO APPROACHES TO FAI R USE.

WANT TO BE CLEAR. THERE IS A FAIR USE POLI CY WE | MPOSE ON

QURSELVES, AND THEN THERE' S THAT WHI CH WE' RE CONCERNED W TH I N

TH'S LAWBUI T. THEY' RE SEPARATE UNRELATED.

VWHAT | TESTI FI ED ABOUT | N MY DEPGSI TI ON WAS MAI NLY

ABQUT OUR POLI Cl ES RELATI NG TO OQUR OMN BOOKS, AND | HAVE BEEN

I NVOLVED | N SETTI NG THOSE POLI CI ES. SO THE ANSWER THERE WOULD

BE YES.
Q LET ME HAND YOQU YOUR DEPCSI TI ON.
MR HARBIN:. |IF | MAY APPROACH YOUR HONCR?
THE COURT: YOU MAY.
BY MR HARBI N
Q DO YOU RECALL YOUR DEPCSI TI ON WAS TAKEN JULY 1, 2009?
A YES.

MR HARBIN:  YOUR HONOR, WE HAVE THE ORI G NAL | F YOUR

HONOR WSHES | CAN HAND I T UP TO THE COURT.

THE COURT: NO, BUT WE'LL GO AHEAD AND OPEN | T THOUGH

AND FILE IT. YOQU CAN JUST GVE IT TO M5. HANNA VWHEN YOU RE

THROUGH WTH I T.

MR HARBIN. THANK YQU.
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BY MR HARBI N

Q | F YOU COULD JUST LOCK AT PACE 149, SIR, YOQU WERE ASKED AT
LINES 21 TO 24 HAVE YOU PERSONALLY BEEN | NVOLVED | N DEVELOPI NG
ANY FAI R USE POLI CI ES FOR CAMBRI DGE UNI VERSI TY PRESS, AND YOUR
ANSWER THEN WAS NO, CORRECT?

A SORRY, |F | MAY JUST FIND WHERE YOU RE REFERRI NG TO.

Q PAGE 149 BEG NNI NG AT LI NE 21.

A THAT' S CORRECT, THAT WAS MY ANSWER, YES.

Q YOU VE ATTENDED SOVE SEM NARS OR WORKSHOPS ON COPYRI GHT
FAI R USE W THI N CAMBRI DGE, CORRECT?

A YES.

Q OKAY. NOWWHEN YOU DI D YOUR | NTERNAL FAI R USE ANALYSI S AT
CAMBRI DGE, THE ONLY MATERI ALS YOU LOOKED AT WERE THE
SPREADSHEETS YOU HAD BEEN PROVI DED BY THE AMERI CAN ASSOCI ATI ON
OF PUBLI SHERS; 1S THAT RI GHT?

A THAT' S CORRECT.

Q AND THE ONLY CRI TERI A YOU APPLI ED I N MAKI NG YOUR

DETERM NATI ON WAS CONSI STENT W TH YOUR PRI OR TESTI MONY THE
NUMBER OF PAGES USED; |S THAT RI GHT?

A THAT' S CORRECT.

Q YOQU DI D NOT' CONSI DER, FCOR EXAMPLE, ANY FACTOR OF WHETHER
THE PORTI ON USED WAS THE HEART OR CRI TI CAL PART OF THE WORK?
A NO SIR, DI D NOT.

Q IS 1T CORRECT WTHI N CAMBRI DGE YOU DON T RECOGNI ZE THAT

PHRASE AS HAVI NG A BEARI NG ON THE FAI R USE ANALYSI S?
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A THAT | S CORRECT.
Q NOW EVEN UNDER CAMBRI DGE' S ADM TTEDLY CONSERVATI VE
APPRCACH TO FAI R USE, YOU AGREE THAT SOMVE USES WOULD BE FAI R
AND THAT PROFESSORS COULD USE PORTI ONS OF A WORK W THOUT PAYI NG
ANY PERM SSI ON FEES?
A YES.
Q AND CAMBRI DGE UNI VERSI TY PRESS DOES NOT PUBLI SH ANY
FI CTI ONAL WORKS, CORRECT?
A WE HOPE WE DON T.
Q SOVE OF MY UNDERGRAD WORK USI NG YOUR PUBLI CATI ONS WAS
FI CTI ON, BUT THAT' S A DI FFERENT STORY.
ALL THE FACTUAL WORKS, ALL THE WORKS AT | SSUE ARE
FACTUAL WORKS, CORRECT?
A YES, SIR
THE COURT: NOWWHEN YOU RE TALKI NG HERE ABQUT FAI R
USE POLI G ES FOR CAMBRI DGE UNI VERSI TY PRESS, YOU MEAN THE
PCLI CY THAT WOULD DETERM NE WHETHER YQU ALL FEEL THAT SOVEONE
ELSE' S USE OF YOUR WORK | S A FAIR USE OR NOT?
THE WTNESS: |'M SORRY, COULD YOQU SAY THAT AGAI N? |
LOST THE TREND.
THE COURT: YOU SAI D YOQU VE BEEN | NVOLVED | N
PROMULGATI NG FAI R USE POLI Gl ES FOR CAMBRI DGE UNI VERSI TY PRESS?
THE WTNESS: YES, YOUR HONOR
THE COURT: BY THAT YOU MEAN, | TH NK, THE PCLI CY

THAT CAMBRI DGE UNI VERSI TY PRESS WOULD APPLY | N DETERM NI NG
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WHETHER SOMVEONE ELSE' S USE OF YOUR MATERI AL | S PROTECTED BY
FAI R USE?

THE WTNESS: WELL, YOUR HONCOR - -

THE COURT: |' M ASKI NG YQU.

THE WTNESS: YES, | SUPPOSE THE ANSWER IS YES.
PCLI CY SOUNDS LI KE A GRAND WAY OF PUTTING I T. SO THAT' S WHY |
WAS HESI TANT. | T REALLY BA LS DOMN TO IT'S A BUSI NESS DECI SI ON
IN A SENSE FOR US. WE LOCK AT SOVETHI NG AND WE SAY WHAT DO W\E
THI NK ABQUT THAT. SO | AM HESI TANT TO CALL I T A PQLICY.
BY MR HARBI N

THE COURT: NOWIS TH'S LEADI NG UP TO A QUESTI ON OF
WHAT I'S YQUR PQOLI CY?

MR HARBIN:  NO YOUR HONOR

THE COURT: |'M CURI QUS ABQUT THAT.

MR HARBIN: | WAS NOT PLANNI NG TO ASK THAT. [I'LL
THI NK ABOQUT THAT OVERNI GHT, YOUR HONCR
BY MR HARBI N
Q YOUR AUTHORS | NI TI ALLY MAKE A DETERM NATI ON OF WHETHER A
USE OF A MATERIAL IS FAIR USE, CORRECT?
A YES.
Q OKAY. AND WE' VE LOCKED AT CONTRACTS WHERE YOU GENERALLY
REQUI RE THE AUTHORS TO | NDEMNI FY CAMBRI DGE | F, FOR EXAMPLE, A
FAI R USE DETERM NATI ON IS | NCORRECT AND THE PUBLI SHER AND/ CR
THE AUTHOR ARE HH'T WTH AN | NFRI NGEMENT SUI T, CORRECT?

A THAT' S CORRECT.
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Q AND YQU ADVI SE THE AUTHORS TO GET PERM SSI ONS WHERE THEY
CAN AT LEAST IF IT"S NOT A FAIR USE; | S THAT CORRECT?

A THAT IS CORRECT, UH HUH ( AFFI RVATI VE) .

Q AND SOMETI MES, THOUGH, THEY CAN T GET PERM SSIONS. THEY
CAN T, FOR EXAMPLE, FIND THE COPYRI GHT HOLDER?

A THAT DOES HAPPEN, YES.

Q OKAY. AND SOMETI MES THEY STILL USE THE PRI OR AUTHOR S OR
PRI OR RI GHTSHOLDER S WORK, CORRECT?

A NO, THAT WOULD NOT BE CORRECT, SIR, NOT TO MY KNOALEDGE.
Q LET ME HAND YQU -- DO YQU STILL -- DID YOU ACTUALLY GET
THE BOOK PLAI NTI FFS' EXH BI T 207

A YES.

Q I F YOQU COULD OPEN THAT TO THE | NDEX ACKNOW.EDGVENTS SMALL
ROVAN NUMERAL 11 AND 12.

A YES.

Q DO YOQU SEE, SIR, WHERE I T SAYS AT THE BOTTOM OF PAGE ROVAN
NUVERAL 12, THE PUBLI SHERS AND | ARE GRATEFUL TO THE AUTHORS,
PUBLI SHERS AND OTHERS WHO HAVE G VEN PERM SSI ON FOR THE USE OF
COPYRI GHTED MATERI AL | DENTIFIED IN THE TEXT. | T HAS NOT BEEN
PCSSI BLE TO | DENTI FY OR TRACE SOURCES OF ALL THE MATERI ALS USED
AND | N SUCH CASE THE PUBLI SHERS WOULD WELCOME | NFORVATI ON FROM
COPYRI GHT OMNERS, CORRECT?

A YES, THAT'S WHAT I T READS, YES, SIR

Q SO AUTHORS OF CAMBRI DGE BOOKS DO SOMVETI MES USE WORKS OF

PRI OR AUTHORS EVEN WHEN THEY FEEL LI KE THEY SHOULD TRY TO GET
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PERM SSION | F THEY CAN T LOCATE THE RI GHTSHOLDER?

A THAT' S THE CASE FOR THI S BOOK.

Q TH S | S ACKNOALEDGVENT THAT CAMBRI DGE WORKED OQUT W TH THE
AUTHOR, THAT LANGUAGE, CORRECT?

A NO SIR | WOULD SAY PROBABLY NOT. WE DON T TEND TO

WRI TE -- THOSE OF US WHO WORK FOR THE PRESS DON' T WRI TE WHAT' S
IN THE BOOKS. THAT'S ENTI RELY THE AUTHOR S WRI TI NG THUS THEI R
NAMVE ON THE BOCK.

Q ALTHOUGH | T SAYS THE PUBLI SHERS AND | ARE GRATEFUL, ET
CETERA, YOUR TESTI MONY - -

A BUT THAT'S THE AUTHOR' S VO CE. | N OTHER WORDS, THEY ARE
SPEAKI NG OF THE PUBLI SHER I N THE THI RD PARTY.

Q IF 1 CAN FINISH THE QUESTI ON, SIR

A BEG YOUR PARDON.

Q I TS YOUR TESTI MONY, IT'S YOUR UNDERSTANDI NG THE PUBLI SHER

HAD NO ROLE I'N EDI TI NG THAT LANGUAGE?

A. | DON T KNOWIS THE HONEST ANSVER
Q  SORRY?
A. | DON T KNOW

Q OKAY. NOWTH S BOOK ASSESSI NG LANGUAGES FOR SPECI FI C
PURPOSE, |SN' T TH'S AN ENGLI SH AS A SECOND LANGUAGE BOOK?

A YES.

Q OKAY. AND THE BOOK ASSESSI NG SPEAKI NG ONE OF THE OTHER
WORKS AT | SSUE, IS ALSO ENGLI SH AS A SECOND LANGUAGE BOOK?

A YES, ITIS
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Q AND THERE ARE SEVERAL WORKS THAT PROFESSOR KI M USED THAT
ARE AT | SSUE ASSESSI NG VOCABULARY, ASSESSI NG LI STENI NG,
CRI TERI ON- REFERENCED LANGUAGE TESTI NG THOSE ARE ALL ENGLI SH AS
A SECOND LANGUAGE BOCK, CORRECT?
A YES.
Q AND AS YQU VE TESTI FI ED CAVMBRI DGE DCESN T MAKE THESE TYPES
OF BOOKS AVAI LABLE TO THE COPYRI GHT CLEARANCE CENTER OR CCC FOR
PROMOTI NG AND DEALI NG W TH EXCERPTS, CORRECT?
A VELL, NO, | SAID SOVE OF OQUR ENGLI SH AS SECOND LANGUAGE
BOOKS, AT LEAST | HOPE | SAI D THAT BECAUSE THAT WOULD BE MCRE
ACCURATE. THERE' S A GREAT RANGE OF SUCH BOOKS.
Q DO YOU KNOW I F IN FACT THESE ARE OFFERED THROUGH CCC OR
NOT?
A I DO NOT' KNOW
Q SO THE HYPOTHETI CAL | BELI EVE THAT YOQU TESTI FI ED ABQUT | F
M5. KIM HAD ASKED FOR PERM SSI ON, YOU DON' T KNOW I F I N FACT SHE
COULD HAVE ASKED FOR PERM SSI ON FOR THESE BOOKS, DO YQU?
A I DO NOT KNOW

MR HARBIN:.  YOUR HONOR, THI S WOULD BE A GOCD PO NT
TO BREAK | F YOU WANT TO

THE COURT: TOMORROW MORNI NG LET' S START AT 9: 30, AND
WE' LL CERTAINLY GO UNTIL THREE. WE M GHT GO A LITTLE BIT
BEYOND THAT. WE'LL JUST HAVE TO WAIT AND SEE. YQU ALL HAVE A
NI CE EVEN NG

( PROCEEDI NGS ADJOURNED)



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1

135



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1- 136

I NDEX
FRANK SM TH
DI RECT EXAM NATI ON
BY MS. SINGER: . ... 49
CROSS- EXAM NATI ON
BY MR HARBI N .. 125

REPORTER S CERTI FI CATI ON

I CERTIFY THAT THE FOREGO NG | S A CORRECT TRANSCRI PT FROM THE

RECORD OF PROCEEDI NGS | N THE ABOVE- ENTI TLED MATTER

ANDRE G ASHLEY

OFFI G AL COURT REPORTER

UNI TED DI STRI CT COURT
NORTHERN DI STRI CT OF GEORG A

DATE:



