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PROCEEDI NGS

( ATLANTA, FULTON COUNTY, GECRG A; MAY 19, 2011
I N OPEN COURT. )

THE COURT: GOOD MORNING M5, RICHVAN, YOU RE
REM NDED YOU RE STILL UNDER OATH.

THE WTNESS: YES. THANK YQU.

THE COURT: AND, MR SCHAETZEL, YQU NMAY PROCEED.

MR SCHAETZEL: THANK YOU, YOUR HONCR

CARCL RI CHVAN,
HAVI NG BEEN PREVI QUSLY DULY SVWORN, WAS EXAM NED AND TESTI FI ED
AS FOLLOWE:
CROSS- EXAM NATI ON ( CONTI NUED)

BY MR SCHAETZEL:
Q YESTERDAY WE TALKED A LI TTLE BI T ABOUT THE HEART OF THE
WORK. | N THE PERM SSI ONS DEPARTMENT AT SAGE WHEN YOU LOCK TO
MAKE A DETERM NATI ON ABOUT THE HEART OF THE WORK, WHAT CRI TERI A
DO YOU APPLY?
A ["M NOT SURE | FOLLOW YOUR QUESTI ON.
Q SURE. | F AN AUTHOR, FOR EXAMPLE, CALLS IN WTH A QUESTI ON
ABQUT FAI R USE, DCES THE PERM SSI ONS DEPARTMENT LOOK TO SEE | F
THE AUTHOR I'S TRYI NG TO USE THE HEART OF THE WORK AT | SSUE
THERE?
A "M NOT' SURE.
Q YOU DON' T KNOWP

A | DON' T KNOW

ANDRE G ASHLEY, O C R
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Q WHAT I'S YOUR ROLE W TH THE PERM SSI ONS DEPARTMENT?
A | CONSULT WTH THEM BUT | WOULDN T KNOW THE ANSWER TO
THAT.
Q DO YOU KNOW I F ANYONE LOOKS TO MAKE A CONSI DERATI ON AS TO
WHETHER OR NOT' THAT AUTHOR IS TRYI NG TO USE AS YOQU CALL I T THE
HEART OF THE WORK?
A I WOULD THINK -- | DON T KNOW |'M SPECULATING | WOULD
THI NK AT SOVE PO NT SOVEONE WOULD.

THE COURT: LET ME ASK A QUESTI ON THAT |' VE BEEN
THI NKI NG ABOUT. HOW I MPORTANT IS | T TO KNOW ABOUT THE | NTERNAL
PROCESSI NG OF FAI R USE | SSUES W THI N EACH OF THESE
ORGANI ZATI ONS?

I MEAN WE' RE TALKI NG ABOQUT WHAT THEY DO W TH
ARTI CLES, YOQU KNOW WHATEVER THAT THEY ARE THI NKI NG ABOUT
PUBLI SHING | T SEEMS PRETTY TANGENTI AL TO ME. |'LL JUST THROW
THAT OQUT TO YOU AND SEE WHAT YOQU ALL TH NK ABOUT I T.

MR SCHAETZEL: |F | MAY RESPOND NOWP

THE COURT: YEAH, SURE.

MR SCHAETZEL: WE THI NK THAT | T'S REASONABLY
| MPORTANT. FOR EXAMPLE, THE COURT | S BEI NG ASKED TO ENJO N
GEORG A STATE UNI VERSI TY BASED ON A PROPGSED | NJUNCTI ON THAT
DCES NOTI' GO THROUGH THE FOUR FACTORS; YET, THE PUBLI SHERS I N
MAKI NG FAI R USE DETERM NATI ONS WOULD GO THROUGH THE FOUR FAI R
USE FACTORS.

THE PO NT THAT WE WOULD LI KE TO BE CERTAIN IS MADE | S

ANDRE G ASHLEY, O C R
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THAT THI'S -- YOU KNOW THE PROPOSED | NJUNCTI ON CERTAI NLY WOULD
BE VERY UNUSUAL. | T WOULD NOT BE HOW THE FAI R USE
DETERM NATION | S TYPI CALLY DONE, AND IN QUR VIEW I TS NOT EVEN
DAONG A FAIR USE. I T'S NOT MAKI NG A FAI R USE DETERM NATION I N
THE PROPOSED | NJUNCTI ON.

THE OTHER REASON, |F YOU WLL, YOUR HONOR, IS WHAT'S
G0OD FOR THE GOOSE |'S GOOD FOR THE GANDER APPROACH.

THE COURT: WELL, | THOUGHT THAT' S WHAT YOU WERE
MAINLY DO NG AND | DON' T KNOW WHETHER THAT' S REALLY TRUE. |
DON' T KNOW MR RICH

MR RICH  MAY | RESPOND?

THE COURT: YES.

MR RICH WE D BE HAPPY TO HAVE SAUCE FOR THE GOGCSE,
SAUCE FOR THE GANDER OXFORD UNI VERSI TY PRESS. WE' RE NOT TRYI NG
TO BURDEN YOUR HONOR W TH THEIR FAIR USE POLI CY AT ALL SI NCE
THAT' S NOT WHAT WE BELI EVE THI' S CASE |'S ABQUT.

I TS ABOUT THE GSU FAIR USE POLI CY WHICH ALLOWS 1 TO
3 PERCENT OF A WORK I F I T''S TRANSFORMATI VE AND ONLY TF IT'S
TRANSFORVATI VE.  WE' D BE MORE THAN HAPPY TO STI PULATE W TH THE
OTHER SI DE THAT THEY TAKE OUR POLI CY, BUT YQU RE --

THE COURT: WELL, |I'M SURE YOU WOULD BE HAPPY TO
STI PULATE ABOUT THAT.

MR RICH TH S IS NOT ABOUT QUR POLICY. | TH NK THE
LI M TED RELEVANCE WE WOULD ASSERT FOR THEM | S TWOFOLD.  NUMBER

1, THAT OUR CLI ENTS RESPECT AND UNDERSTAND THAT THERE IS A FAIR

ANDRE G ASHLEY, O C R
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USE DOCTRINE. THIS I'S NOT' AN ALL OR NOTH NG PROPGCSI TI ON TO OUR
CLI ENTS EI THER. THEY ARE CONSUMERS OF | NTELLECTUAL PROPERTY
VERY MJUCH AS THEY ARE PURVEYORS OF | NTELLECTUAL PROPERTY, AND
THAT THEY DO RESPECT | T, BUT THAT THEY DO HAVE GUl DELI NES.

AND, SECONDLY, | T HAS COVE OQUT AND WLL COVE QUT THEY
DO PUT THEI R OAN MONEY WHERE THEIR MOUTH IS WHEN I T COMES TO
TH'S. FOR EXAVPLE, OXFCRD, AS YOUR HONOR W LL HEAR, SPENDS
HALF A M LLION A YEAR ON PERM SSI ONS FEES RESPECTI NG COPYRI GHT
VWHEN I T'S USI NG THI RD PARTY PERM SSI ONS.

BEYOND THAT QUR VIEW IS THIS I'S NOT A CASE TURNI NG
THE LENS ON OUR FAIR USE PRACTICES. IT S ALL ABQUT GSU S.

THE COURT: WELL, | DON T I NTEND TO MAKE ANY RULI NG
ON THIS | SSUE AT THFS PO NT. | JUST WOULD SAY | T SEEMS SORT OF
TANGENTI AL TO ME AT THIS PO NT. GO AHEAD.

MR SCHAETZEL: WE APPRECI ATE THE PERSPECTI VE, YOUR
HONOR. THANK YQU.
BY MR SCHAETZEL:
Q IS 1T SAGE'S POLICY -- IN TERVE OF LOOKI NG AT A WORK TO BE
PUBLI SHED, 1S I T SAGE'S POLI CY TO GET AN AGREEMENT W TH EACH OF
THE CONTRI BUTI NG AUTHORS?
A YES.

MR SCHAETZEL: |F | MAY APPROACH, YOUR HONCR?

THE COURT: YES.
BY MR SCHAETZEL:

Q M5. RICHVAN, | HAND YOU AGAI N THE SAGE HANDBOCK OF

ANDRE G ASHLEY, O C R
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QUALI TATI VE HANDBOOK THI RD EDI TI ON. YOU WERE ASKED YESTERDAY
HOW MANY PAGES WERE IN THE WORK; DO YOU RECALL THAT?
A YES.
Q AND YQU DI D NOT MENTI ON, FOR EXAMPLE, PAGES THAT | NCLUDE
THE | NDEX HERE STARTI NG AT PAGE 1161; |S THAT CORRECT?
A THAT' S CORRECT.
Q I F 1 CAN HAVE THAT BACK PLEASE. LET ME KNOW I F YOU HAVE
TROUBLE SEEING THI S ON THE SCREEN?
A YOU RE GO NG TO HAVE TO ENLARGE THAT.
Q PLEASE LET ME KNOW I N JUST A SECOND.

THIS IS A PORTION OF PAGE 1161, THE FI RST PAGE OF THE
I NDEX. |F WE COULD LOOK DOMN TO JUST THE FOURTH I TEMVWHI CH I S
ACADEM A; DO YOU SEE THAT?
A YES.
Q AND JUST THE FI RST | TEM THERE | S CAREER AND W TH SEVERAL
PAGES 295 AND SO ON;, DO YOU SEE THAT?
A YES.
Q THE PAGE NUMBERS ALONE WOULD | NDI CATE, WOULD THEY NOT,
THAT THOSE ARE REFERENCES TO DI FFERENT CHAPTERS OR DI FFERENT
PARTS OF THE BOOK, AREN T THEY?
A YES.
Q SO, IN OTHER WORDS, WE DON T HAVE THE SAME AUTHOR WRI TI NG
WHAT' S AT PACGE 295 AS WHAT' S AT PAGES 923 TO 924; 1SN T THAT
CORRECT?

A PROBABLY NOT.

ANDRE G ASHLEY, O C R
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Q SOMVEONE MUST GO THROUGH AND DETERM NE THAT THERE | S
SOVETHI NG AT PAGE 295 AND PAGE 923 ABQUT CAREER | N ACADEM A TO

BU LD THI S | NDEX; 1S THAT CORRECT?

A YES.

Q WHO DOES THAT?

A AN | NDEXER.

Q AND | S THE | NDEXER EMPLOYED BY SAGE?

A THE | NDEXER COULD BE A FREELANCER.  THAT'S USUALLY THE
CASE.

Q OKAY. AND ONCE THE | NDEXER DCES THAT WORK, HOW DOES SACGE
GET THAT | NFORVATI ON PULLED TOGETHER?

A THE | NDEXER WOULD SUPPLY BACK THE | NDEX.

Q AND THEN I TS JUST LQADED | NTO THE BACK OF THE BOCK; 1S
THAT CORRECT?

CORRECT.

IS 1T SAGE'S PRACTI CE TO G VE SAMPLES TO PROFESSCRS?
WHAT KI ND OF SAMPLES?

BOOKS?

WE G VE DESK COPI ES AND REVI EWs COPI ES.

AND | BELI EVE YQU SAI D YOU TRACK THOSE?

YES, WE DO

HOW DO YOU TRACK THEM?

> o0 » © » © » O >

WE HAVE AN | NTERNAL SALES DEPARTMENT. THEY' RE THE ONES
WHO CONTACT THE PROFESSORS. THEY' RE THE ONES WHO PROVI DE THE

DESK COPI ES TO THE PROFESSORS.

ANDRE G ASHLEY, O C R
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Q OKAY. HOW NMANY DO YOU G VE QUT I N A G VEN YEAR?
A PROBABLY OVER A THOUSAND. | DON T ACTUALLY KNOW
MR SCHAETZEL: AT THI S TIME, YOUR HONOR, W TH THE
AGREEMENT OF COUNSEL |'D LIKE TO MOVE | NTO EVI DENCE | BELI EVE
TS EXH BIT 323.
THE COURT: YOU SAY THERE | S AN AGREEMENT?
M5. SINGER: NO OBJECTI ON, YOUR HONCR
THE COURT: | T'S ADM TTED.
THE CLERK: | S THAT PLAI NTI FFS' ?
MR SCHAETZEL: YES, MA' AM PLAINTIFFS EXH BI T 323.
M5. SINGER I T'S APPARENTLY ONE | M SSED YESTERDAY.
BY MR SCHAETZEL:
Q | F YOU COULD LOOK AT VOLUME 2 OF THE PLAI NTI FFS NOTEBOOK
AND NEAR THE BACK YOQU LL FIND EXH BI' T NUMBER 199, A DOCUMENT
ENTI TLED ROYALTI ES BY PROGRAM?
A YES.
Q THE FOURTH | TEM DOMN | NDI CATES ACADEM C PERM SSI ONS
SERVI CE OR APS; DO YQU SEE THAT?
YES.
WHAT DO YOQU UNDERSTAND THAT TO BE?
THOSE ARE PERM SSI ONS FEES FOR PHOTOCOPRYI NG
AND | F WE GET DOMN TO ELECTRONI C COURSE CONTEXT - -
MAY | | NTERRUPT, SORRY?

OF COURSE.

> o0 » © >» O »

SO THOSE ARE FEES FOR PHOTOCOPYI NG FOR JOURNALS.

ANDRE G ASHLEY, O C R
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Q OKAY. AND | F WE GET DOWN TO ELECTRONI C COURSE CONTENT
SERVI CE, WHAT ARE THOSE?
A THOSE ARE ELECTRONI C PERM SSI ON FEES FOR ELECTRONI C USE OF
JOURNALS.
Q DO YOU HAVE ANY | DEA OF -- AND THOSE ARE FEES RECEI VED
BY --
A YES, THOSE ARE ROYALTIES PAI D TO SAGE.
Q ROYALTI ES PAID TO SAGE. DO YOQU HAVE ANY SENSE OF WHAT THE
PERCENTAGE | S OF THOSE FEES AS COVPARED TO TOTAL REVENUE IN A
G VEN YEAR FOR SAGE, THI' S YEAR BEI NG 2009?
A NO, | DON T.
Q YOU MENTI ONED YESTERDAY THAT THE COWPANY HAS CERTAIN - -
HAS A WEBSI TE, AND ON THE WEBSI TE | T PROVI DES CERTAI N
QU DELI NES FOR FAI R USE PRI NCI PLES; 1S THAT CORRECT?
A THAT' S CORRECT.
Q AND THAT WOULD BE THE COPYRI GHT AND PERM SSI ONS GUI DELI NES
THAT ARE ON THE SACE WEBSI TE, CORRECT?
A CORRECT.

MR SCHAETZEL: |F | NAY APPROACH?

THE COURT: YOU MAY.

MR SCHAETZEL: YOUR HONOR, IN LI GHT OF THE COMMVENTS
MADE THI'S MORNI NG I N YOUR PERSPECTI VE, RATHER THAN ASKI NG
QUESTI ONS ABQUT THIS, THI S IS A DOCUMENT THAT 1S NOT ON OUR
EXH BIT LI ST. WE HAVE A DOCUMENT THAT GCES TO | TEMS THAT ARE

ON THE WEBSI TE, BUT THI S WAS PRINTED OFF THIS MORNING | TH NK

ANDRE G ASHLEY, O C R
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3 - 10

| TS MORE RECENT.

VWE WOULD USE THI' S DOCUMENT TO | MPEACH THE W TNESS,
AND | N VI EW CF YOUR COMMENTS, RATHER THAN GO THROUGH THAT I F |
COULD GET THE W TNESS MERELY TO CONFIRM THAT THIS | S THE
DOCUMENT THAT' S ON THE WEBSI TE, | WOULD TENDER I T AS A DOCUMENT
OFFERED THROUGH | MPEACHMENT.

THE COURT: WHAT IS THE EXH BI T NUMBER?

MR SCHAETZEL: I TS NOT ON OQUR EXH BI T LI ST.

THE COURT: YOU NEED TO G VE IT AN EXH BI T NUVMBER

M5. SINGER AND, YOUR HONOR, VW WOULD OBJECT TO THE
| NTRCDUCTI ON OF ANYTHI NG THAT WASN' T ON THE EXHI BI T LI ST, AND
ALSO RELEVANCE I N LI GHT OF YOUR HONOR S COWMENTS.

THE COURT: | DON' T WANT YOU ALL TO TAKE My COMMENTS
TOO SERI QUSLY AT THIS PO NT. | MEAN | REALIZE THE CASE IS O\
G NG | JUST THOUGHT FOR WHATEVER USE | T M GHT BE |'LL TELL
YOU WHAT 1" M THI NKI NG AT THAT PO NT, UNDERLI NE AT THI S PO NT.

M5. SINGER: UNDERSTOOD. WE WOULD HAVE A RELATI VE
OCBJECTI ON I N ANY EVENT BECAUSE WE DON T BELI EVE THAT THESE
PCLI CI ES HAVE ANYTHI NG TO DO W TH THE CASE.

THE COURT: RIGHT. SO WHAT NUMBER IS | T?

MR SCHAETZEL: 905, YOUR HONCR

THE COURT: YOU MAY SHOW I T TO THE W TNESS AND TO USE
YOUR TERM SEEK TO | MPEACH HER W TH THE DOCUMENT. | DON T
BELI EVE THE DOCUMENT IS GO NG TO BE ADM SSI BLE BUT WE' LL SEE.

BY MR SCHAETZEL:

ANDRE G ASHLEY, O C R
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Q ARE YOU FAM LI AR WTH THE -- LET ME BACK UP.

THE SAGE COPYRI GHT AND PERM SSI ON GUI DELI NES PROVI DES
A FAIR USE QUICK GQUI DE;, DCES I'T NOT?
A YES, | T DOCES.
Q OKAY. DO YOQU RECALL THE SPECI FI CS OF THE POSI TI ONS TAKEN
BY SAGE IN THE FAIR USE QU CK GUI DE?
A ["M NOT' SURE | FOLLOW YOUR QUESTI ON.
Q "D SIMPLY LI KE TO KNOW I F FROM MEMORY DO YOU RECALL THE
PCSI TI ONS TAKEN ON THE VARI QUS FACTORS OF FAIR USE IN THE SAGE
FAI R USE QU CK GUI DE?

M5. SINGER  OBJECTI ON, LACK OF FOUNDATI ON.

THE COURT: OVERRULED.

THE WTNESS: 1'M SORRY BUT | AM STILL NOT FOLLOW NG
YOUR QUESTI ON.
BY MR SCHAETZEL:
Q I SIMPLY WANT TO KNOW | F FROM MEMORY DO YOU RECALL THE
PCSI TI ONS TAKEN, FOR EXAMPLE, AS TO THE FI RST FACTOR OF FAIR
USE -- LET"S TRY I T TH S WAY, M. Rl CHVAN.

WHAT DOES THE FAI R USE QUI CK GUI DE STATE ABCUT
WHETHER OR NOT FAIR USE IS MORE FREQUENTLY FOUND | F THE AUTHOR
TAKES MORE THAN HE OR SHE NEEDS?

"M SORRY, MA'AM WTHOUT READING IT. | JUST WANT TO
KNOW I F YOU KNOW?
A | DON' T KNOW

Q | F YOU LOOKED AT THE DOCUMENT WOULD THAT REFRESH YOUR

ANDRE G ASHLEY, O C R
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RECOLLECTI ON?
A | T WOULD HELP ME.
Q OKAY. |F YOU WOULD THEN PLEASE TURN TO PAGE 5 OF THI' S
DOCUMENT. | F YOU LOOK DOMN AT I TEM 3, THE FI RST BULLET PO NT,
ITS TRUE, IS IT NOI, THAT --
THE COURT: NOW WHAT IS TH S WE' RE LOOKI NG AT?
MR SCHAETZEL: VYES, YOUR HONOR. TH S IS THE SACGE
FAI R USE QU CK GUI DE FOUND AT THE WEBSI TE.
THE COURT: WHAT'S THE EXH BI T NUMBER?
MR SCHAETZEL: 905.
M5. SINGER: OBJECTION, THIS ONE IS NOT | N EVI DENCE.
THE COURT: I T IS NOT IN EVI DENCE, YOU RE CORRECT.
" LL OVERRULE THE OBJECTI ON AT THI S TI ME.
BY MR SCHAETZEL:
Q DCES TH S REFRESH YOUR RECOLLECTI ON THAT THE COMPANY' S
PCSITION | S THAT FAIR USE IS MORE FREQUENTLY FOUND | F YOQU DO
NOT TAKE MORE THAN YOU NEED?
THAT' S WHAT I T SAYS.
AND THAT IS I N FACT THE COVPANY' S PCSITION, IS I'T NOT?

YES BUT | THI NK EACH CASE | S | NDI VI DUAL.

o > O >

AND THAT | S CERTAI NLY A PART OF THE COMPANY' S PCSI TI ON AS
VELL, RIGHT, THAT EACH FAI R USE DETERM NATI ON HAS TO BE MADE ON
I TS ON MERI TS?
A YES.

Q WHAT IS THE COMPANY' S PCSI TI ON REGARDI NG THE FI RST FAI R

ANDRE G ASHLEY, O C R
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USE FACTOR I N TERVB OF WHETHER A USE | S COMMVERCI AL OR FOR
NONPROFI T PURPOSES; DO YOU RECALL?

A NO.

Q WOULD | T REFRESH YOUR RECCLLECTI ON TO LOOK AT THE GUI DE?
A YES.

Q INFACT IT'S TRUE, IS IT NOT, THAT THE COVPANY' S POSI Tl ON
ISI1T DCESN T MATTER IF I T''S COMMERCI AL OR FOR NONPROFI T
EDUCATI ONAL USE, ISN T IT?

A "M NOT' SURE.

Q THE COVPANY' S PCSI TION | S DOES THE WORK ADD SOVETHI NG NEW
TO THE COPYRI GHTED MATERI AL? | F YES, THEN DCES | T TRANSFORM
THE WORK W TH THOSE EXAMPLES?

A Rl GHT.

Q ISNT I T TRUE THAT FOR THE FI RST FACTOR OF FAI R USE THE
ONLY THI NG YOU CONSIDER | S WHETHER OR NOT' THE USE | S
TRANSFORVATI VE?

A THAT' S CORRECT.

Q YOU DO NOT' CONSI DER WHETHER OR NOT THE USE 1S FOR
NONPROFI T EDUCATI ONAL USE?

A | SUPPCSE.

Q I TS CERTAINLY NOT IN THE QU DE, IS IT?

A NO.

Q ARE YOU AWARE THAT THE COPYRI GAT AND PERM SSI ON GUI DELI NES
REFERS TO THE UNI VERSI TY OF M NNESOTA WEBSI TE?

A NO.

ANDRE G ASHLEY, O C R



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3 - 14

M5. SINGER: OBJECT, YOUR HONOR. SHE DIDN T WRI TE
TH'S, AND |'M NOT' SURE HOWN MUCH WE' RE REFRESHI NG HER
RECOLLECTI ON BY SHOW NG HER SOVETHI NG THAT SHE DIDN T WRI TE.

THE COURT: THE RULE I'S THAT ALMOST ANYTHI NG CAN BE
USED TO REFRESH RECOLLECTI ON AND SO |' LL ALLOWIT.
BY MR SCHAETZEL:
Q I F YOU WOULD PLEASE TURN TO PAGE 16 -- |'M SORRY, 17 OF
THE GUI DE; HAVE YOU FOUND | T?
A YES.
Q DCES THI S REFRESH YOUR RECOLLECTI ON THAT HERE ARE TWD
CI TES THAT OFFER FAI R USE ANALYSI S WORKSHEETS THAT MAY BE OF
ASSI STANCE WTH THE TWO WEBSI TES THERE, DO YOU SEE THAT?
A I DO
Q " LL REPRESENT TO YOQU THAT THAT'S FOR THE LI BRARY AT THE
UNI VERSI TY OF M NNESOTA?
A | BELI EVE THAT' S CORRECT.
Q OKAY. ARE YOU AWARE THAT THE UNI VERSI TY OF M NNESOTA' S
VEBSI TE | N TURN REFERENCES THE COLUMBI A UNI VERSI TY WEBSI TE?
A NO.
Q ITS TRUE, IS IT NOI, M5. RICHVAN, THAT BEFORE TH S
LAWSUI T WAS FI LED NO ONE AT SAGE APPLI ED THOSE FOUR FAI R USE

FACTORS AS SET FORTH IN THE GUI DE TO ANY OF THE WORKS, THE SACE

WORKS THAT ARE AT USE AT GSU; | SN T THAT CORRECT?
A | DON' T KNOW THAT.

Q I DONT KNOWIF IT'S STILL THERE, |IF YOU HAVE A COPY OF

ANDRE G ASHLEY, O C R
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M5. VAN VALKENBURG S DEPGSI TI ON?
A YES.
Q | F YOU WOULD PLEASE TURN TO PAGE 17, |IF YOU D LOOK AT LINE
2, THE QUESTION | S DI D SAGE PERFORM ANY FAI R USE ANALYSI S OF
THE ALLEGEDLY | NFRI NG NG MATERI ALS TO DETERM NE | F THEY WERE A
FAI R USE?

ANSVER:  NO

TS CORRECT, ISN T I T, THAT NO ONE AT SAGE DID A
FAI R USE ANALYSI S OF ANY OF THE ALLEGEDLY | NFRI NG NG MATERI ALS
ON BEHALF OF SAGE PRICR TO THE LAWBUI T, ISN T IT?
A THAT' S WHAT MS. VAN VALKENBURG SAl D.
Q YOU HAVE NO KNONMLEDGE TO THE CONTRARY, DO YQU?
A NO.
Q AND | TS ALSO TRUE, IS IT NOT, THAT THE PERM SSI ONS STAFF
DCES NOT' ALWAYS DO A FAIR USE CHECK IN THE CASE OF JOURNAL
PREPARATION, ISN T I T?
A NO.
Q IS 1T YOUR TESTI MONY THEY ALWAYS - -
A ASK THE QUESTI ON AGAI N?
Q SURE. ISN T IT TRUE THAT W TH RESPECT TO JOURNALS, THE
PEOPLE IN THE PERM SSI ONS OFFI CE DO NOT' ALWAYS DO A FAI R USE
CHECK BASED ON WHAT THE AUTHOR G VES THEM?
A THE AUTHOR DOES NOT PROVI DE | NFORMATI ON TO THE PERM SSI ONS
EDI TORS FOR JOURNALS. THAT GOES THROUGH AN EDI TORI AL OFFI CE

USUALLY EXTERNAL.
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Q | F YOU WOULD PLEASE TAKE AGAIN A LOOK AT Ms. VAN
VALKENBURG S DEPOSI TI ON PAGE 31 STARTI NG AT LINE 22, |IF YOU CAN
SEE DOMWN AT THE BOTTOM OF THI S PAGE PAGE 227
A UH HUH ( AFFI RVATI VE) .
Q NOW THAT LEADS ME TO THE QUESTI ON WHAT AUTHORS WOULD YQU
NOT BE REVI EW NG EVERY Tl ME THEY DETERM NE WHETHER A USE I S
FAI R OR NOT, MOVI NG TO THE NEXT PAGE?

ANSVWER:  AUTHORS OF JOURNAL CONTRI BUTI ONS.

DO YOU SEE THAT?
A YES.
Q I TS TRUE THAT YOU DO NOT ALWAYS REVI EW FAI R USE
DETERM NATI ONS WHEN I T'' S BY THE AUTHOR OF A JOURNAL
CONTRIBUTION, ISNT IT?
A YES.
Q ARE YQU -- YQU MENTI ONED PERM SSIONS. YOQU RECEI VE
PERM SSI ONS FOR BOTH BOOKS AND JOURNALS, CORRECT?
A CORRECT.
Q HOW DO YOU ACCOUNT FOR PERM SSI ONS LET'S SAY OF A BOOK; | N
OTHER WORDS, PRESUME THAT THERE | S A CLASS OF 20 STUDENTS AND A
PROFESSOR AT GEORA A STATE HAS PCSTED A SAGE WORK ON THE ERES
SYSTEM AND PERM SSI ONS WERE TO BE PAID FOR THI'S. | T WAS NOT A
FAIR USE. HONWOULD YOU CALCULATE THE AMOUNT OF MONEY THAT
SAGE | S ENTI TLED TO FOR THAT POSTI NG?
A VE WOULD COUNT THE NUMBER OF PAGES TO BE USED. WE WOULD

MULTI PLY THAT BY THE PERM SSI ON FEE PER PAGE WHI CH IS 14 CENTS

ANDRE G ASHLEY, O C R



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3 - 17

TI MES THE NUMBER OF STUDENTS.

Q OKAY. LET'S PRESUME THAT OF THOSE 20 STUDENTS THAT ONLY
TWO OF THEM EVER LOOK AT THE WORK. YOQU RE STILL GO NG TO GET
MONEY FOR THE OTHER 18; ARE YOU NOT?

A THAT' S CORRECT, BECAUSE PERM SSI ONS | S REQUI RED | N ADVANCE
OF THE USE.

Q IF 1 GO INTO THE SCHOOL BOOKSTORE HOWEVER AND | LOOK
THROUGH THE BOOK AND | DECI DE NOT TO BUY I T, SAGE DOESN T CGET
ANY MONEY FOR THAT, DO THEY?

A THAT' S CORRECT.

Q "D LIKE TO SHOW YOU AGAI N THE FI RST PAGE OF THE SYLLABUS
THAT WAS SHOMN TO YOU PLAINTI FFS EXHI BI T 516 FOR M.

KAUFMANN S CLASS. DO YOQU RECALL G VI NG TESTI MONY ABOQUT THI S?
A | RECALL ANSWVERI NG QUESTI ONS REGARDI NG THE MATERI ALS BEI NG
USED.

Q OKAY. IT'S TRUE, IS IT NOT, THAT TWD OF PROFESSOR
KAUFMANN' S REQUI RED TEXTS WERE I N FACT SAGE WORKS, ISN T IT?
A YES.

Q THE CROTTY REFERENCE THE FOUNDATI ONS OF SCCI AL RESEARCH,
MEANI NG AND PERSPECTI VE | N THE RESEARCH PRQIECT, THAT WAS A
SAGE WORK?

A THAT' S A SAGE WORK.

Q RECOMVENDED ALTHOUGH NOT REQUI RED WALLACE AND WRAY

CRI TI CAL READI NG AND WRI TI NG FOR PCSTGRADUATES, THOUSAND QAKS,

SAGE PUBLI SHING THAT'S ALSO IS A SAGE WORK, ISN T IT?
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A YES.

THE COURT: COULD YOQU ALL SCROLL UP SO | COULD LOXK
AT THE ADDI TI ONAL READI NG LI NES?

MR SCHAETZEL: YES, NA' AM
BY MR SCHAETZEL:
Q M5. RI CHVAN, BY CHANCE DO YQU HAPPEN TO KNOW HOW MJUCH
THOSE TWO SAGE PUBLI CATI ONS COST?
A NO, | DON T.

MR SCHAETZEL: WE HAVE NO FURTHER QUESTI ONS AT THI S
TIME, YOUR HONOR.

THE COURT: SHALL THE W TNESS STEP DOAN?

M5. SINGER: JUST A FEW QUESTI ONS, YOUR HONOR

THE COURT: ALL RI GHT.

REDI RECT EXAM NATI ON

BY MS. SI NGER:
Q M5. RICHVAN, I N THE BOOKSTORE EXAMPLE THAT YOQU JUST
DI SCUSSED W TH MR. SCHAETZEL, |F THE STUDENT | NSTEAD OF JUST
BROWEI NG THROUGH THE BOOK TOOK I T OVER TO A PHOTOCOPI ER AND
MADE A COPY, WOULD SAGE BE ENTI TLED TO A FEE FOR THE COPY THAT
THE STUDENT HAS MADE?
A THE STUDENT DCOESN T OMN THE BOOK. SO HE PROBABLY
SHOULDN' T BE MAKI NG A COPY FOR PERSONAL USE.
Q BUT |F THEY DID THAT'S USI NG SAGE'S COPY, ISN T IT?
A ITI1S, YES

Q AND THAT' S TRUE EVEN | F THE STUDENT TAKES HOMVE THAT COPY
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AND NEVER LOCKS AT IT; IS THAT RI GHT?

A NEVER LOOKS AT IT.

Q BEFORE TH S CASE WAS BROUGHT WHEN SAGE LEARNED ABOUT THE
EXCERPTS THAT WERE BEI NG USED ON THE ERES SYSTEM AT GEORG A
STATE UNI VERSI TY, DI D SAGE HAVE A OCCASI ON TO CONSULT W TH

EXPERT COPYRI GHAT COUNSEL | N DETERM NI NG WVHETHER OR NOT TO BRI NG

TH S CASE?
A YES.
Q | F YOU COULD TAKE A LOOK AT PLAINTIFFS EXH BI' T 232

ALREADY IN EVIDENCE. IT'S IN VOLUME 2, AND WE CAN PUT I'T UP ON
THE SCREEN | F THAT' S EASI ER?

A YES, THAT' S PROBABLY EASI ER

Q AND BLOWIT UP HERE. THI S IS ONE OF THE CONTRI BUTOR
AGREEMENTS TO CRI TI CAL RACE THEORY AND | NDI GENQUS METHODOLOA ES
THAT YOU TALKED ABOUT W TH MR, SCHAETZEL YESTERDAY?

A YES.

Q AND VE TOOK A LOOK AT THE -- THIS IS THE CONTRI BUTOR
AGREEMENT FOR THE DUNBAR CHAPTER, RI GHT?

A Rl GHT.

Q AND WTH MR SCHAETZEL YOQU TOOK A LOOK AT THE FACT THAT
THERE WAS NOTHI NG CHECKED | N THE WORK FOR HI RE, THAT BI G BOX I N
THE M DDLE OF THE PAGE - -

A YES.

Q -- THERE WAS NOTH NG CHECKED, RI GHT?

A THAT' S CORRECT.

ANDRE G ASHLEY, O C R
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OKAY. AND THERE I'S NOTH NG CHECKED HERE BECAUSE THE

CONTRI BUTI ON WAS PREPARED BY THE AUTHOR NOT FOR THE AUTHOR S

EMPLOYER, NOT FOR ANYBODY ELSE, RI GHT?

A
Q
A

Q

NOT FOR ANYBODY ELSE.
AND I TS NOT A U. S. GOVERNMENT WORK, RI GHT?
NO ITISNT.

SO | F WVE TAKE A LOOK ABOVE THAT BOX, WE SEE THAT THE TEXT

SAYS ON THI' S 22ND DAY OF 2008, SAGE PUBLI CATI ONS HEREBY

SPECI FI CALLY REQUESTS CONTRI BUTOR TO PREPARE FOR SAGE AN

ORI G NAL AND PREVI OQUSLY UNPUBLI SHED CONTRI BUTI ON TEXT, ET

CETERA, AS DESCRI BED ABOVE THE CONTRI BUTI ON FOR I NCLUSI ON | N

THE COLLECTI VE WORK | DENTI FI ED ABOVE | NTENDED TO BE PUBLI SHED

BY SAGE THE WORK; DO YOU SEE THAT?

A
Q
A

Q

YES.
'S THAT WHERE SAGE | S COW SSI ONI NG THE CONTRI BUTORY?
YES.

AND | F WE TAKE A LOOK BELOW THE BOX I N THE M DDLE THERE,

AND THEN WHAT HAPPENS THE CONTRI BUTOR DOESN T CHECK ANYTHI NG

ELSE BECAUSE NOBODY ELSE OMNS THI' S, RI GHT?

A

Q

THAT' S CORRECT.

THEN AT THE BOTTOM HERE WE SEE ALL THE AUTHORS AND THE

CONTRI BUTORS, AND WE SEE THE CONTRI BUTI ON SHALL BE CONSI DERED A

WORK MADE FOR H RE FOR SAGE UNDER THE UNI TED STATES COPYRI GHT

ACT OF 1976 AS AVENDED AND THE COPYRI GHT | N THE CONTRI BUTI ON,

ALL EXCLUSI VE RI GATS COWPRI SED THEREI N AND ALL OTHER RI GHT,
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TI TLE AND | NTEREST I N AND TO THE CONTRI BUTI ON SHALL VEST

I NI TIALLY N AND BE OMNED BY SAGE, DO YOU SEE THAT?

A YES.

Q WHAT DOES THAT MEAN?

A THAT MEANS THAT SAGE OMWNS THE COPYRI GHT.

Q AND THEN WE SAY TO THE EXTENT, |F ANY, THAT THE

CONTRI BUTI ON DCES NOT QUALI FY AS A WORK MADE FOR HI RE OR THE
COPYRI GHT DCES NOT BY OPERATI ON OF LAW VEST | N SAGE,

CONTRI BUTOR HEREBY TRANSFERS AND ASSI GNS TO SAGE DURI NG THE
FULL TERM OF COPYRI GHT AND ALL EXTENSI ONS THEREOF OF ALL
EXCLUSI VE RI GHTS COWPRI SED | N THE COPYRI GHT AND THE

CONTRI BUTI ON AND ANY REVI SI ONS THEREOF, ET CETERA, ET CETERA,
WHAT DOES THAT MEAN?

A THAT WOULD MEAN -- DOES MEAN THAT SAGE OWNS THE COPYRI GHT.
Q | F WE COULD TAKE A LOOK AT PLAI NTI FFS' EXHI BI T 235 ALREADY
IN EVIDENCE, WE'LL PUT IT UP THERE SO YOU DON' T HAVE FLIP. YQU
SPOKE WTH MR SCHAETZEL ABQUT THIS ONE, TOO. THIS IS THE
CONTRI BUTOR CONTRACT FOR THE KI NCHELOE AND STEI NBERG CHAPTER TO
I NDI GENOUS KNOWLEDGE HANDBOOK, RI GHT?

A CORRECT.

Q OKAY. |F WE SCROLL DOMN THROUGH HERE WE SEE | N THE TEXT
ABOVE THE BOX AND WE SEE SAGE SPECI FI CALLY REQUESTI NG THE
CONTRI BUTOR TO PREPARE FOR SAGE AN ORI G NAL AND PREVI QUSLY
UNPUBL| SHED CONTRI BUTI ON, RI GHT?

A THAT' S CORRECT.
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Q VWHAT' S GO NG ON I N THI' S PARAGRAPH OF PLAINTIFFS EXH BI T
2357

A I T GCES ON TO SPEAK ABOUT I NCLUSION I N THE COLLECTI VE WORK
| DENTI FI ED ABOVE | NTENDED TO BE PUBLI SHED BY SAGE UPON THE
FOLLOW NG TERMS.

Q SO AGAIN, THIS | S SAGE COMW SSI ONl NG THE CONTRI BUTI NG
AUTHCORS?

A RIGHT, TH S IS SAGE H RING THE AUTHORS TO DO THI S WORK.

Q OKAY. AND THEN | F WE LOCK IN THE BOX IN THE M DDLE OF THE
PAGE THERE, WE SEE AGAI N THE AUTHORS AREN T CHECKI NG NO OTHER
EMPLOYER OMNS THI S WORK AND THE GOVERNMENT DOESN T OMWN THI S
WORK, RI GHT?

A Rl GHT.

Q IF WE TAKE A LOXK IN THE TEXT BELOW THE BOX, WE SEE AGAI N
THE CONTRI BUTI ON SHALL BE CONSI DERED A WORK MADE FOR HI RE, DO
YOU SEE THAT?

A YES, | DO

Q AND | N THE EVENT THAT THE CONTRI BUTI ON DOES NOT QUALI FY AS
A WORK MADE FOR HI RE, THE CONTRI BUTOR | S TRANSFERRI NG AND

ASSI GNI NG TO SACGE THE FULL COPYRI GHT?

A YES.

Q SO WHO OMNS THE COPYRI GHT | N THE Kl NCHELCE AND STEI NBERG
CONTRI BUTI ON?

A SAGE.

Q YOU AND MR SCHAETZEL SPOKE ABQUT PLAINTIFFS EXH BIT 221
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ALREADY IN EVIDENCE. | T S THE COPYRI GHT REG STRATI ON
CERTI FI CATE FOR BLACK FAM LI ES THI RD EDI TI ON; DO YOU SEE THAT?
A YES.
Q YOU ALL WERE TALKING A LITTLE BI T ABOQUT A CONTRI BUTI ON AND
WHO OMNS THE COPYRI GHT | N THE CONTRI BUTI ON; DO YOU REMEMBER
THAT?
A YES.
Q LET' S TAKE A LOOK AT THE BOTTOM THERE AND WHO THE
COPYRI GHT CLAI MANT |'S; WHO IS THE COPYRI GHT CLAI MANT?
A SAGE PUBLI CATI ONS.
Q WHO OMNS THE COPYRI GHT | N THE BOOK?
A SAGE PUBLI CATI ONS.
Q WHO OMNS THE COPYRI GHT AND ALL THE CONTRI BUTI ONS TO THE
BOOK?
A SAGE PUBLI CATI ONS.
Q AND THAT' S BECAUSE EACH CONTRI BUTOR ASSI GNED - -
A ASSI GNED COPYRI GHT TO SAGE.
M5. SINGER YOUR HONOR, | HAVE NO MORE QUESTI ONS,
BUT | HAVE A HANDFUL OF EXH BITS THAT I'D LIKE TO READ IN WTH
NO OBJECTI ON, BUT WE' RE DONE W TH Ms. RI CHVAN | BELI EVE.
THE COURT: SHALL MS. RI CHVAN STEP DOAN?
MR SCHAETZEL: NO FURTHER QUESTI ONS, YOUR HONOR
THE COURT: YOU RE EXCUSED. THANK YQU.
M5. SINGER: YOUR HONOR, AT TH' S TI ME PLAI NTI FFS

WOULD LI KE TO MOVE | NTO EVI DENCE PLAI NTI FFS' EXHI BI TS 47 AND
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48. THE OBJECTI ONS TO THOSE HAVE BEEN W THDRAWN, AND
PLAI NTI FFS WOULD ALSO LI KE TO MOVE PLAI NTI FFS' EXH BI TS 134,
135 AND 136 TO WH CH THERE WAS NO OBJECTI ON.

THE COURT: THEY ARE ADM TTED.

M5. SINGER THANK YOU, YOUR HONCR

THE COURT: WHAT HAPPENED TO I THINK I'T WAS
PLAI NTI FFS' 975; DI D WE EVER DEAL W TH THAT?

M5. SINGER: YOUR HONOR, | THI NK THE PROBLEM WAS THAT
THE SERVI CE COPY WAS -- THE COPY OF DEFENDANTS' RESPONSES, THE
WAY THE PDF VENT | T WAS M SSI NG SOVE TEXT, SO WE WERE WAI TI NG
FOR DEFENDANTS TO SCORT THAT QUT.

MR SCHAETZEL: AND WE THINK WE SORTED IT QUT TH S
MORNI NG, AND RATHER THAN G VI NG YOU TWO DOCUMENTS | F WE COULD
KIND OF BLEED | T TOGETHER I N SOVE FASHI ON.

THE PROBLEM | S ONE OF THE QUESTI ONS GOT CAUGHT OFF,
AND I T'S KIND OF -- SINCE IT'S AN ADM SSI ON WE' D LI KE THE WHOLE
QUESTI ON AND ANSVWER BE THERE.

THE COURT: SO YOQU ALL ARE RECONSTI TUTI NG THE EXH BI T
IS 1 TH NK WHAT YOU RE SAYI NG?

MR SCHAETZEL: THAT'S ESSENTI ALLY THE PROPOSAL.

THE COURT: | DON'T THINK | HAVE ADM TTED IT.

MR SCHAETZEL: NOT YET.

THE COURT: ALL RIGHT. LET'S KEEP IT IN MND. THANK
YOU. ALL RIGHT. WHO S NEXT?

MR RICH  YOUR HONOCR, WE CALL NI KO PFUND OF OXFORD
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UNI VERSI TY PRESS.

THE CLERK: PLEASE RAI SE YOUR Rl GHT HAND TO TAKE THE
QATH.

NI KO PFUND,

HAVI NG BEEN DULY SWORN, WAS EXAM NED AND TESTI FI ED AS FOLLOWS:

THE CLERK: | F YOU WLL HAVE A SEAT, PLEASE, AND
STATE YOUR FULL NAME FOR THE RECORD AND SPELL YOUR LAST NAME
ALSO

THE WTNESS: MY NAME |S NI KO PFUND. LAST NAME | S
SPELLED P F AS IN FRANK U N D.

MR RICH  YOUR HONOR, JUST AS A PREFATORY MATTER
SINCE YOQU ASKED YESTERDAY ABOUT THE CONCEPT OF WORK FOR HI RE
AND YQU VE SEEN A FEW REFERENCES, | THOUGHT IT M GHT BE USEFUL
TO SI MPLY | NDI CATE TO YOUR HONOR AS YOU DELVE I NTO THIS I N MORE
DEPTH THAT THERE ARE TWO BASI C WAYS I N WHI CH A PUBLI SHER WOULD
ACQUI RE COPYRI GHT RI GHTS, AND UNDER THE COPYRI GHT LAW THERE | S
SOVE TECHNI CAL DI STI NCTI ONS.

IF THERE IS A VWRI TTEN ASS|I GNVENT FROM AN AUTHOR TO A
PUBLI SHER, THEN THE PUBLI SHER ACQUI RES THE COPYRI GHT | N THAT
BASI S, AND THAT' S VERY COVMON.

THE COPYRI GHT ACT OF 1976 AND SECTI ON 101 ALSO SETS
FORTH A MORE LI M TED CATEGORY OF Cl RCUMSTANCES | N WHI CH WORKS
CAN BE COW SSI ONED AS OR TREATED AS A MATTER OF LAW AS WORKS
MADE FOR H RE, AND THE AFFECT OF THAT IS THAT IN A WORK FOR

H RE RELATI ONSHI P, THE LAWDOESN T TREAT IT AS ASSI GNMENT. I T
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TREATS I T AS THE COW SSI ONER PARTY | S | TSELF THE AUTHOR

THERE |I'S NO RELEVANT DI FFERENCE HERE I N TERM5S OF THE
RI GHTS | MPOSED ON THE PUBLI SHER, BUT WHEN ONE TALKS ABOUT WORKS
MADE FOR H RE, THAT' S SORT OF AN ASPECT OF OANERSHI P OF
COPYRI GHT THAT AS A MATTER OF LAW HAS CERTAI N DI FFERENT | MPACTS
IN TERMS OF DURATI ON OF OMNERSHI P AND THE LI KE, AND | JUST
WANTED TO CLARI FY THAT FOR YOUR HONOR S BENEFI T.

THE COURT: THANK YQU.

MR RICH  MAY | PROCEED?

THE COURT: YES.

DI RECT EXAM NATI ON

BY MR RICH
Q BY VWHOM ARE YOU EMPLOYED?
A OXFORD UNI VERSI TY PRESS.
Q AND HOW LONG HAVE YQU BEEN AT OXFCRD?
A " VE BEEN AT OXFORD SI NCE AUGUST OF 2000. ALTHOUGH, THAT
WAS My SECOND STI NT AT OXFORD. | ALSO WORKED AS AN EDI TORI AL
ASSI STANT FROM 1987 TO 1990.
Q BUT ON A CONTI NUOUS BASI S YOU VE BEEN THERE SI NCE?
A SINCE AUGUST COF 2000.
Q WHAT |'S YOUR CURRENT PGSI TI ON OR WHAT ARE YOUR CURRENT
PCSI TI ONS THERE?
A | AM THE PUBLI SHER FOR THE ACADEM C AND TRADE DI VI SI ON. |
AM ALSO THE ACTI NG PRESI DENT.

Q AND VHAT ARE YOUR PRI MARY RESPONSI Bl LI TI ES AS ACTI NG
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PRESI DENT OF OXFORD UNI VERSI TY PRESS?

A THOSE RESPONSI Bl LI TI ES | NVOLVE DEVI SI NG AND | MPLEMENTI NG
STRATEGY FOR QUR PUBLI SH NG PROGRAM AND | T ALSO | NVOLVES

HAVI NG RESPONSI BI LI TY FOR THE PROFI T AND LOSS STATEMENT AND THE
PERFORVANCE OF THE PRESS.

Q AND YOU HAVE CONTI NUI NG RESPONSIBILITY | TAKE I T AS YOQU
MENTI ONED FOR THE ACADEM C AND TRADE SI DE OF THE PRACTI CE?

A I DO

Q AND VWHAT DCES THAT COVPREHEND?

A THAT | NVOLVES WORKI NG W TH APPROXI MATELY 17 OR SO EDI TOCRS
ACROSS A RANGE OF DI SCI PLI NES TO HELP THEM DEVI SE THEI R

PUBLI SHI NG PROGRAMS | N THESE DI FFERENT DI SCI PLI NES | N MAKI NG
DECI SI ONS ABQUT WHI CH BOOKS WE WANT TO PUBLI SH, HOW MUCH W\E
WANT TO OFFER I N THE FORM OF ADVANCES, HOW WE | MPLEMENT
MARKETI NG STRATEG ES, PUBLICITY STRATEGQ ES, THE FULL GAMJT OF
PUBLI SHI NG,

Q AND WHAT | S THE FOCUS OF THE ACTIVITIES OF TH S ACADEM C
AND TRADE DI VI SI ON;  WHAT SORTS OF PUBLI CATI ONS DCES I T | NVOLVE
| TSELF W TH?

A VWE PUBLI SH PRI MARI LY ACADEM C MONOGRAPHS FOR THE SCHOLARLY
AUDI ENCE. WE ALSO HAVE A SMALL WHAT WE CALL TRADE DI VI SI ON
VWH CH IS A GENERAL | NTEREST PUBLI SHI NG PROGRAM WHERE WE TRY TO
TAKE ACADEM C WORKS AND I N EFFECT MAKE THEM PALATABLE TO
GENERAL | NTEREST READERS WHO ARE NOT ACADEM CS.

Q AND WE' LL COVE TO SOVE OF THIS IN MORE DETAIL. JUST TO
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ROUND QUT YOUR BACKGROUND, PRI OR TO YOUR TWO STI NTS AT OXFORD
OR SURROUNDI NG THOSE, HAVE YQU ALSO HELD OTHER POCSI TIONS | N THE
PUBLI SHI NG | NDUSTRY?

A YES, | SPENT A DECADE AT NEW YORK UNI VERSI TY PRESS. FOR
THE FI RST FI VE YEARS | WAS AN EDI TOR, AND THEN FOR THE SECOND
FI VE YEARS AS THE EDI TOR IN CH EF AND THE PRESI DENT OR DI RECTOR
I N THAT CASE.

Q DI RECTCR.  AND IN YQUR CAPACI TY AS DI RECTOR TO WHOM DI D

YOU REPORT AT NYU PRESS?

A. | REPORTED TO THE DEAN OF THE LI BRAR ES.
Q OF NYW
A YES.

Q SO I N A SENSE FROM YOUR STI NTS AT NYU AND AT OXFORD

UNI VERSI TY PRESS | T SOUNDS YOU VE ALWAYS WORKED FOR A

UNI VERSI TY; IS THAT BASI CALLY RI GHT?

A THAT' S EXACTLY RIGHT. | HAVE NEVER WORKED FOR ANY OTHER
ORGANI ZATI ON OTHER THAN A UNI VERSI TY SI NCE GRADUATI NG FROM
COLLEGE.

Q AND WOULD YQU PLEASE DESCRI BE YOUR EDUCATI ONAL BACKGROUND?
A I VENT TO HGH SCHOOL IN VIRG NIA. I T"S THE ROBI NSON
SECONDARY SCHOOL, AND THEN VENT TO COLLEGE AT AMHERST COLLEGE

I N MASSACHUSETTS AND GRADUATED FROM AMHERST | N 1987 WTH A B. A
I N ENGLI SH.

Q VWHY DI D OXFORD DECI DE TO JO N THI' S LI Tl GATI ON?

A VELL, I'T WOULD TAKE A LOT FOR ME TO AGREE TO BE I N AN
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ADVERSARI AL PCSI TION WTH THE UNI VERSI TY, BUT WHEN WE SAW THE
EXTENT OF THE MATERI ALS THAT WERE BEI NG USED ON ERESERVE AT
GEORG A STATE AND THE DEGREE OF THOSE MATERI ALS, THE LENGTH,
THE RANGE OF MATERI ALS BEING USED, | DID FIND I T EXTREMELY
ALARM NG, AND I T STRUCK ME THAT IF THI S EXTENDED OQUT FURTHER I T
WOULD GENUI NELY JEOPARDI ZE THE ENTI RE NATURE OF THE ACADEM C
PUBLI SHI NG PROCESS AND THE ACADEM C REVI EW PROCESS.

Q HONVCOMWON IS I T I N YOUR EXPERI ENCE FOR OXFORD TO ACTUALLY
STEP FORWARD AND SERVE AS A PLAINTIFF I'N LITIGATION OF TH S
SORT?

A | T"S RELATI VELY UNCOVWON. THE ONLY SUCH ACTIONS | THI NK
THAT WE' VE TAKEN I N THE PAST HAS | NVOLVED COMVERCI AL

COPYSHOPS.  WE HAVE NOT' TO MY KNOWLEDGE TAKEN A SI'M LAR ACTI ON
AGAI NST A UNI VERSI TY.

Q I'S THERE ANY COVWMONALI TY OR OVERLAP AS YOU THI NK ABOUT | T
BETWEEN THOSE DECI SI ONS TO MOVE AGAI NST COPYSHOPS AND WHAT

YQU -- WHAT MOTI VATED OXFORD TO JON AS A PLAINTIFF IN TH S

LI TI GATI ON?

A YES, THEY BOTH | NVOLVE THE CREATI ON AND DUPLI| CATI ON OF
COURSEPACKS.

Q AND | N A NONTECHNI CAL SENSE, | DON T MEAN I N TERMS OF
WORDS OF AN | NJUNCTI ON, BUT I N A GENERAL SENSE WHEN | USE THE
TERM RELI EF, WHAT RELIEF IS OXFORD SEEKI NG BY WAY OF SERVI NG AS
A PLAINTIFF IN TH S CASE?

A VE S| MPLY HOPE AND W SH THAT GEORG A STATE WOULD CONFORM
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TO EXI STI NG COPYRI GHT PRACTI CES. WE ARE NOT SEEKI NG ANY SORT
OF DANAGES OF ANY KI ND.

Q AND | S OXFORD OPPCSED | N PRI NCI PLE TO SCHOOLS LI KE GSU
MAKI NG THE SORTS OF DI A Tl ZED COPYI NG AND USES OF OXFORD

UNI VERSI TY PRESS MATERI ALS THAT THE COVPLAI NT |'S CONCERNED

ABQUT?

A NO, QUI TE THE OPPCSI TE.

Q YOU RE PREPARED TO PERM T THAT CONDUCT TO GO FORWARD?
A YES AND ENTHUSI ASTI CALLY.

Q ON WHAT BASI S?

A I N WHAT SENSE?

Q ON WHAT BASI S ARE YOU PREPARED TO SEE I T GO FORWARD?

WELL, THERE ARE A WDE RANGE OF OPTI ONS FOR UNI VERSI TI ES
AND FOR PROFESSORS TO DRAW ON | N TERVMS OF THEI R W LLI NGNESS AND
DESI RE TO USE OUR MATERI ALS I N FULL BOOK FORM OR | N SMALLER
CHUNKS.
Q WE LL COVE BACK AND TALK ABOUT THAT. LET'S TALK A LITTLE
MORE ABOUT THE NATURE OF OXFORD S BUSI NESS. HOW IS OXFORD
UNI VERSI TY PRESS, |NC. LEGALLY ORGANI ZED?
A.  VE RE A 501(C) (3).

THE COURT: LET ME GO BACK FOR JUST A M NUTE. YOU
SAI D YOU WORK FOR OXFORD UNI VERSI TY PRESS. IS THAT A UNI TED
KI NGDOM OUTFI T OR AN AMERI CAN OUTFI T OR WHAT?

THE WTNESS: WE RE AN AFFI LI ATE OF THE UNI VERSI TY.

WE' RE NOT' DI RECTLY MANAGED BY THE U. K.
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THE COURT: SO OXFCORD UNIVERSITY PRESS | S A U. S

COVPANY?
THE WTNESS: T S AN U.S. 501(C)(3). RIGHT,
EXACTLY.
THE COURT: |'S THERE A SEPARATE ENTITY IN THE UNI TED
KI NGDOVP

THE WTNESS: THERE IS ESSENTIALLY A -- IT 1S NOT A
SEPARATE ENTITY, NO IT S A -- THE PRESS IN THE U K IS A
DEPARTMENT OF THE UNI VERSI TY, AND WE ARE AFFI LI ATED W TH THE
UNI VERSI TY.

THE COURT: AND YOU RE A SEPARATE COVPANY ESTABLI SHED
IN THE UNI TED STATES W TH AN AFFI LI ATI ON?

THE W TNESS: CORRECT.

THE COURT: THANK YQU.
BY MR RICH
Q AND WHEN YQU SAY 501(C)(3) THAT' S FOR TAX PURPCSES. |
TAKE | T, THOUGH, THAT YOU AS WELL AS OXFORD U. K. COPERATE ON A
NOT- FOR- PROFI T BASI S?
A VE DO
Q AND WHAT' S THE -- HOW LONG HAS THE U. S. OXFORD OPERATI ON
BEEN | N BUSI NESS?
A WE HAVE BEEN I N BUSI NESS SI NCE 1896.
Q AND FLESHI NG QUT PERHAPS A LITTLE BIT OF WHAT HER HONOR
WAS GETTI NG TO ABOQUT THE NATURE OF THE ORGANI C RELATI ONSHI P

WTH OXFORD U. K., IS OXFORD U.S. AS | UNDERSTAND I T THE
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EXCLUSI VE U. S. DI STRIBUTOR OF ALL PRODUCTS THAT ARE LI CENSED BY
OXFORD U. K.
A YES, WE HAVE A RECI PROCALLY EXCLUSI VE DI STRI BUTI ON
ARRANGEMENT WHEREBY WE DI STRI BUTE U. K.' S BOOKS AND THEY
DI STRI BUTE OURS.
Q DCES OXFORD U. S. HAVE A M SSI ON STATEMENT?
A I T DCES.
Q WHAT DCES I T PROVI DE?
A I T I NDI CATES THAT WE EXI ST TO FURTHER THE UNI VERSI TY' S
OBJECTI VES | N RESEARCH, SCHOLARSHI P AND EDUCATI ON.
Q AND COM NG BACK TO YOUR NOT- FOR- PROFI T STATUS, HOWDCES | T
AFFECT OXFORD S APPROACH TO PUBLI SHI NG PRQJECTS?
A ACTUALLY HAVI NG BEEN I N THE COURTROOM WHEN My COLLEAGUE
FOR CAMBRI DGE TESTIFIED, IT'S NOT DI SSI M LAR.  WE CERTAI NLY
LOOK FI RST AND FOREMOST FOR QUALITY. WE LOCK FOR ORI G NALITY
OF RESEARCH WE LOOK FOR BOOKS THAT WLL ADD TO THE DI SCI PLI NE
IN WH CH THEY APPEAR, AND WE SECONDARI LY LOOK AT THE FI NANCI AL
VI ABI LI TY.

WE AS | S THE CASE W TH CAMBRI DGE AND THE MAJORITY OF
THE 120 OR SO UNI VERSI TY PRESSES | N THE COUNTRY, WE OFTENTI MES
PASS ON BOOKS THAT ARE COMMERCI ALLY QUI TE ATTRACTI VE BUT DO NOT
FIT WTH N THE PARAMETERS OF OQUR M SSI ON.
Q WHERE DO THE COVBI NED OXFCRD PRESS PUBLI SHI NG ACTI VI Tl ES
MEANI NG U. K. AND U. S. COMVBI NED PLACE OXFORD AMONG UNI VERSI TY

PRESSES I N SI ZE?
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WE ARE THE LARGEST UNI VERSITY PRESS | N THE WORLD.
WHAT IS OXFORD S PRI MARY MARKET FCOR SALES AND PERM SSI ONS?

THE ACADEM C NMARKET.

o > O >

DO YOU HAVE A SENSE OF THE -- ROUND NUMBERS, NUMBERS OF
COLLEGES AND UNI VERSI TI ES THAT COVPRI SE THI S POTENTI AL ACADEM C
MARKET?

A THERE ARE | BELIEVE A LI TTLE BI T OVER 4, 300 TWDO AND FOUR
YEAR COLLEGES IN THE U. S. AT PRESENT.

Q AND DO YOU KNOW HOW MANY STUDENTS POPULATE THOSE SCHOOLS
APPROXI MATELY?

A ITS A LITTLE OVER 19 M LLI ON.

Q HOW ABQUT THE SCALE FOR THE SI ZE OF THE ACADEM C

PUBLI SHI NG MARKET BASED ON ANY DATA WTH WH CH YOU NAY BE

FAM LI AR?

A | BELIEVE IT'S A LITTLE OVER TWO AND A HALF BI LLI ON
DCOLLARS.

Q AND DO YOU HAVE ANY SENSE OR ESTI MATE OF OXFORD S SHARE OF
THAT MARKET?

A VWELL ACADEM C PUBLI SHI NG | S DI VI DED BETWEEN I N A SENSE
BOOKS PUBLI SHI NG AND JOURNALS PUBLI SHI NG JOURNALS PUBLI SHI NG
TENDS TO BE BASED ON THE SCI ENCES AND MEDI CI NE AND TENDS TO BE
MJUCH LARGER. | THINK | T CONSTI TUTES ABOUT A BILLION AND A HALF
OF THAT TWO AND A HALF BI LLI ON.

OXFORD IS PRI MARI LY A BOCOKS PUBLI SHER, AND OUR SHARE

OF THE BOOKS MARKET IS ABOUT TWO AND A HALF PERCENT. QOUR SHARE
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OF THE JOURNALS MARKET IS A LI TTLE UNDER 4 PERCENT.
Q NOW ARE YOU FAM LI AR W TH CONCEPTS USED BY PUBLI SHERS OF
FRONT LI ST AND BACK LI ST TI TLES?
A | AM
Q CAN YQU DESCRI BE FOR THE COURT THE MEANI NG OF THOSE TERMS?
A FRONT LI ST REFERS TO TI TLES THAT ARE PUBLI SHED W THI N THE
FI SCAL YEAR OF A COWANY. | T DOESN T REFER TO A CALENDAR
YEAR I T'S JUST THE YEAR -- THE FIRST 12 MONTHS I N WH CH THE
BOOK APPEARS -- |'M SORRY, NOT THE FI RST 12 MONTHS.

A BOCOK CAN APPEAR IN THE 11 MONTH OF THE PUBLI SHER S
FI SCAL YEAR AND STILL BE A FRONT LI ST BOCK, BUT CERTAI NLY
ANYTHI NG MORE THAN 12 MONTHS OLD | S CONSI DERED A BACK LI ST
BOOK.
Q AND CAN YQU DESCRIBE A LITTLE BIT AT LEAST AS | T WORKS I N
OXFORD S BUSI NESS THE RELATI VE | MPORTANCE FOR FRONT LI ST AND
BACK LI ST TI TLES?
A VWELL FRONT LI ST IS A VERY SPECULATI VE BUSI NESS. WE' RE
ESSENTI ALLY TAKI NG A CHANCE AND TRYI NG TO GUESS OFTENTI MES WHAT
THE MARKET IS FOR A WORK. SO THAT | S FUNDAMENTALLY A MORE
SPECULATI VE AND LESS PREDI CTABLE WAY OF PUBLI SHI NG

THE BACK LI ST IS MJCH MORE PROVEN WH CH | S VWHY OXFORD
I'S VERY MUCH FOCUSED AS A PUBLI SHER TOMRDS PUBLI SHI NG TO THE
BACK LI ST. WE' RE CONSTANTLY THI NKI NG NOT' OF WHETHER THE BOCK
IS GONG TO SELL I N THE FI RST YEAR, BUT WHETHER THE BOXK I S

GO NG SELL IN THE THIRD OR THE FOURTH OR THE FI FTH YEAR BECAUSE
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THE BACK LI ST IS REALLY THE SPINE OF THE PUBLI SHI NG PROGRAM
AND SO WE' RE VERY HEAVI LY ORI ENTED TOAMRDS NURTURI NG

QUR BACK LI ST AND ACQUI RI NG BOOKS THAT WLL GO | NTO THE BACK

LI ST.

Q WHAT ARE THE CRI TERIA OF A BOOK OR BOOKS THAT ARE LI KELY

TO HAVE THAT LONG SELLI NG POAER | NTO THE BACK LI ST?

A GENERALLY THE SALES FI GURES OF MOST BACK LI STED BOOKS ARE

SHOCKI NGLY LOW AND THE ONES THAT TEND TO HAVE A LONG LI FE ARE

THCOSE THAT TEND TO GET ADOPTED | NTO COURSES, THAT TEND TO BE

USED IN A VAR ETY OF COLLEGE COURSES.

Q VWHAT DO YOU MEAN WHEN YOU USE THE TERM ADOPTED | NTO

COURSES?

A ADOPTED MEANS | F A PROFESSOR ASSI GNS THE BOCK TO THE

COURSE AND THE STUDENTS PURCHASE THE BOOKS.

Q CAN YQU G VE THE COURT A SENSE OF HON MANY BOOKS OXFORD

HAS IN PRINT, AND | USE THAT ADVI SEDLY BECAUSE WE CAN TALK A

LI TTLE MORE AS YOUR HONOR HAS ALREADY HEARD A LI TTLE BI' T ABOUT

THE DATED NATURE QUT OF PRI NT, BUT HOW NMANY BOOKS DO YOU HAVE

AVAI LABLE FOR SALE OR LI CENSI NG?

A APPROXI MATELY 30, 000 BOOKS ARE CURRENTLY IN PRINT. WE

HAVE OVER A HUNDRED THOUSAND, 103, 000 BOCKS THAT ARE AVAI LABLE

FOR LI CENSI NG BECAUSE THOSE ARE BOOKS THAT GO BACK TO OUR

PUBLI SHI NG THROUGH THE DECADES AND THE CENTURI ES.

Q AND HOWN MANY NEW TI TLES A YEAR DOES OXFORD U. S. PUBLI SH?

A A LITTLE UNDER A THOUSAND NEW TI TLES A YEAR
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Q AND SINCE | BROACHED IT, IS THERE SUCH A THI NG AS BOOKS
REALLY BEI NG QUT OF PRI NT TCDAY?
A VELL, AS MR SM TH FROM CAMBRI DGE SAID I N THE LAST TEN
YEARS WE' VE GREATLY BENEFI TED FROM PRI NT ON DEMAND TECHNOLOG ES
WHERE WE CAN PRI NT BOOKS MJCH LI KE WHEN WE PRI NT SOVETHI NG OFF
OF A COVWPUTER AND RESPOND TO DEMAND BY PRI NTI NG AS FEW AS ONE
COPY.

SO WHAT THAT HAS DONE RATHER WONDERFULLY 1S ACTI VATE
THE BACK LI ST OF BOOKS. WE VE PUT TENS OF THOUSANDS -- MAYBE
NOT TENS, MAYBE 12,000 BOOKS I N THE LAST FEW YEARS WE HAVE PUT
BACK I NTO PRINT AS A RESULT OF PRI NT ON DEMAND WH CH HAS BEEN A
VERY HAPPY DEVELOPMENT FROM EVERY | MAG NABLE STANDPO NT.
Q WHAT DOES PRI NT ON DEMAND ACTUALLY ENTAIL?
A I T I NVOLVES CREATI NG A DI G TAL FILE AND THEN PRI NTI NG A
BOOK QUT WHETHER I T'S A SINGLE COPY OR 35 COPIES I N RESPONSE TO
AN ADOPTI ON REQUEST.

OFTENTI MES BOOKS WLL SELL TO -- THE LONG LIFE OF A
BOOK WLL BE THAT ONE OR TWO PROFESSORS FIND | T VERY USEFUL | N
THE SEM NARS AND THEY' LL ADOPT TO THE TUNE OF 30 OR 40 COPIES A
YEAR, AND THAT' S REALLY A CORE MARKET AS THE BOOK MARKET | S
ESSENTI ALLY A, QUOTE, WORK COR CONSTELLATI ON OF SMALLER M CRO
MARKETS.

SO WE USED TO NOT BE ABLE TO ACTUALLY SATI SFY THAT
DEMAND, AND IT'S BEEN -- I T'S REDUCED A LOT OF FRI CTlI ON BETWEEN

AUTHORS AND THE PRESS BECAUSE THEI R BOOKS HAVE BEEN GRANTED
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ETERNAL LI FE THROUGH PRI NT ON DEMAND.

Q YOU MENTI ONED BRI EFLY THE TYPES OF PUBLI CATI ONS CREATED BY
THE ACADEM C SI DE OF THE PUBLI SHI NG OPERATI ON. DO YOU ALSO
HAVE A H GHER END Dl VI SI ON?

A VE DO

Q AND WHAT IS | TS FOCUS?

A ITS FOCUS IS TO PUBLI SH EXCLUSI VELY TO THE TEXTBOOK
MARKET TO PUBLI SH BOOKS THAT W LL BE ADOPTED | NTO COLLEGE
COURSES.

Q I'S THAT AN | MPORTANT ASPECT OF OXFORD S OPERATI ONS?

A FROM THE STANDPO NT OF THE VIABILITY OF THE PRESS, IT IS
THE MOST | MPORTANT DI VI SI ON.

Q THE MOST | MPORTANT?

A TS THE MOST | MPORTANT DI VI SION BECAUSE | T | S ONE WHERE
I T GENERATES -- IT'S THE MOST MARKET DRI VEN.

Q ARE THERE UNI QUE OR DI FFERENT ATTRI BUTES | N TERV5 OF
CREATI NG A TEXTBOOK FROM THE PROCESS AND COST ASSOCI ATED W TH
CREATI NG OTHER WORKS SAY SPAVWN THROUGH THE ACADEM C DI VI SI ON?
A YEAH, IT'S A VERY DI FFERENT APPROACH  THE MONOGRAPHS ARE
REALLY CREATED -- THOSE PROGRAMS ARE DEVELOPED BY EDI TORS WHO
AS MR- SM TH WAS SAYI NG - -

Q CAN | ASK YOU TO SLON DOMWN PERHAPS A LITTLE BIT FOR THE
BENEFI T OF ALL OF US AND THE REPORTER. THANK YQU.

A SURE. THE MONOGRAPHS ARE GENERATED BY EDI TORS WHO ARE

SPECI ALI STS IN A DI SCI PLI NE, AND THEY DEVI SE THOSE PROGRAMS TO

ANDRE G ASHLEY, O C R



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3 - 38

HAVE AN | NTELLECTUAL | NTEGRI TY, AND THE BOOKS OFTENTI MES HAVE
VERY SMALL PRI NT RUNS, AND THE PO NT |IS THAT THERE | S
| NTELLECTUAL QUALI TY AND AN | NTELLECTUAL | NTEGRITY TO THE
PROGRAM

THE H GHER EDUCATI ON BOOKS RATHER THAN BEI NG DENMAND
DRI VEN -- SORRY, RATHER THAN BEI NG SUPPLY DRI VEN BECAUSE THE
MONOGRAPHS ARE OFTENTI MES WRI TTEN AND PROVI DED TO US, THE
TEXTBOOKS ARE CREATED I N RESPONSE TO A PERCEI VED DENMAND | N
COLLEGE COURSES.

ONE OF THE THI NGS THAT OXFORD HAS TRIED TO
DI STINGUI SH | TSELF FOR AS TEXTBOOK PRI CES HAVE RI SEN | S OUR
SLOGAN FOR THE H GHER EDUCATI ON DI VI SION IS ALL FOR EDUCATI ON,
NOT FOR PROFI T, AND WE TRY TO CREATE QUR BOCKS I N A WAY THAT
THEY ARE FI NANCI ALLY MORE ACCESSI BLE, |.E., LESS EXPENSI VE THAN
SOME OF THE COMMERCI AL COUNTERPARTS.

BUT THE PROCESS THAT GCES | NTO MAKI NG THESE BOCKS | S
VERY MJUCH THE SAME. WE WLL SOMVETI MES SEND QUT MANUSCRI PTS TO
A HUNDRED, 200 PECPLE TO ESSENTI ALLY FI ELD TEST THEM AS A MEANS
OF TRYI NG TO ASCERTAI N WHETHER THEY' RE GOOD, WHO W LL USE THEM
HOW THEY CAN BE | MPROVED. SO IT'S A MJCH MORE MARKET FACI NG
APPRCACH.
Q WHEN YOQU SAY A HUNDRED TO 200, IS THAT PER MANUSCRI PT
SOMVETI MES?
A THAT | S PER BOOK, YES, AND THAT' S NOT TO SAY THAT EVERY

SUCH BOOK RECEI VES THAT TREATMENT. WE HAVE CERTAI N TEXTBOCKS
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WE CALL AAA, AND THOSE TEND TO BE BOOKS THAT ARE PRQJECTED TO
GENERATE OVER 300, 000 DOLLARS A YEAR, AND THOSE REQUI RE AN
ENORMOUS AMOUNT OF ENG NEERI NG AND | NVESTMENT, NOT JUST IN THE
CREATI ON OF THE TEXT BUT IN THE COMM SSI ONI NG OF ART I N THE
GENERATI ON OF WHAT WE CALL I N H GHER EDUCATI ON ANCI LLARI ES

VWH CH ARE COVPANI ON VEEBSI TES, GUI DES FOR THE TEACHERS, PROBLEM
SETS. IT'S A VERY DI FFERENT BEAST FROM SI MPLY PUBLI SHI NG AN
ACADEM C BOOK.

Q YOU SAID IT'S MORE A DEMAND DRI VEN SI DE OF YOUR BUSI NESS.
COULD YQU SAY A LITTLE MORE ABOUT HOW THAT DEMAND | S GENERATED
AND VWHAT THAT | NTERFACE IS WTH THE ACADEME | N DEVELOPI NG SUCH
PRODUCTS?

A YEAH, THERE ARE CERTAI N DI SCl PLI NES THAT ARE EXTREMELY
COVPETI TI VE. PSYCHOLOGY AND HI STORY ARE TWO OF THE MOST
COVPETI TI VE DI SCl PLI NES AT THE ENTRY LEVEL, AND WE HAVE | TH NK
LESS THAN 1 PERCENT OF THE OVERALL COLLEGE TEXTBOOK MARKET, BUT
THAT MARKET |'S DOM NATED BY LARGE COMMVERCI AL PUBLI SHERS, AND SO
WE ARE -- WE HAVE TO BE VERY, VERY CLEAR ABQUT WHERE WE SEE
AREAS OF OPPORTUNI TY AND WHERE WE THI NK WE CAN GAI NFULLY GO I'N
AND PROVI DE A TEXTBOOK THAT |'S GO NG TO BE OF USE TO STUDENTS.
BECAUSE | F YOU SPEND ALL THE MONEY ON A TEXTBOOK AND | T DOESN T
WORK, | T REALLY, |IT REALLY HTS YOU WHERE YQU LI VE.

Q AND THEN AS PART OF MAKI NG THAT SET OF JUDGVENTS, HOW MJCH
I NTERACTION | S THERE WTH AND HOWN MUCH | NPUT | S THERE FROM

ACADEM C DEPARTMENTS, FACULTY MEMBERS, DEPARTMENT CHAI RS AND
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THE LI KE?
A | T'S EXTREMELY | NTERACTI VE. WE OFTENTI MES EVEN FLY PECPLE
IN TO OQUR NEW YORK CI TY OFFI CES I N ORDER TO ESSENTI ALLY HAVE
THEM I N THE ROOM FOR THE DAY AND ASK THEM QUESTI ONS ABOUT HOW
THEY' RE USI NG THEI R BOOKS, WHAT THEY WOULD LI KE TO SEE I N A
DI FFERENT TEXTBOCK.

VE HAVE WHAT ARE KNOWN AS FI ELD REPS WHO GO QUT AND
ARE CONSTANTLY TRAVELI NG, THEY HAVE DI FFERENT TERRI TORI ES, AND
THEY ARE TRYI NG TO JUST HAVE THEI R EARS TO THE GRCOUND, FI GURE
QUT WHO | S USI NG WHAT BOOK AND TRY TO THEN | NFORM HOW V\E
QURSELVES ARE PUBLI SHI NG
Q SEVERAL OF THE PRI OR PLAI NTI FF W TNESSES TESTI FI ED AS PART
OF TH'S PROCESS OF PROVI DI NG EXAM NATION OR REVIEWOR | TH NK |
HEARD THE WORD DESK COPI ES -- THOSE M GHT OR M GHT NOT BE
| NTERCHANGEABLE TERMS -- OF TEXTBOOKS TO FACULTY. DCES
OXFORD HAVE A COVPARABLE PRACTICE, AND | F SO COULD YQU DESCRI BE
| T?
A YES, WE DO WE HAVE JUST IN THE H GHER EDUCATI ON REALM WE
SEND QUT, | THINK, ABQUT A MLLION, 1.6 MLLION DOLLARS EVERY
YEAR OF GRATI S COPI ES WHI CH ARE | NTENDED TO STI MJLATE | NTEREST
IN THE BOOK AND DRI VE DEMAND AND ENCOURAGE PEOPLE TO CONSI DER
QUR BOOKS, AND THAT AGAIN IS JUST THE NUMBER FOR THE HI GHER
EDUCATI ON DEPARTMENT WHICH | S ABQUT 33 M LLI ON DOLLARS OF QOUR
142 M LLI ON DOLLAR OPERATI ON.

Q VWHAT JUSTI FI ES EXPENDI NG A SUM AS LARGE AS 1.6 M LLION
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DOLLARS; WHAT' S THE ECONOM C PROPCSI TI ON THAT THAT' S TI ED TO?
A IT 1S ACTUALLY VERY TI ME- CONSUM NG TO SW TCH TEXTBOOKS.
| F YOU RE A PROFESSOR YQU VE BUI LT AN ENTI RE CURRI CULUM ARCUND
A TEXTBOOK, AND THERE IS A BUI LT I N STASI S THAT YOU DON' T WANT
TO INCUR ALL THE WORK THAT' S I NVOLVED | N TEACH NG THE TEXT.

SO W HAVE TO MAKE | T EASY FOR PEOPLE, AND WE HAVE TO
ACTUALLY TRY TO | NTEREST THEM AND DI STI NGUI SH QUR WORK FROM ALL
THOSE OTHER TEXTBOOKS OQUT THERE, AND YOU CAN T ACTUALLY DO THAT
UNLESS YOQU PUT THE TEXTBOOK IN FRONT OF THEM AND MAKE I T AS
EASY FOR THEM TO ENGAGE WTH I T AS PGOSSI BLE.
Q WHAT |'S YOUR HOPE AND EXPECTATI ON ONCE THE PROFESSOR
ENGAGES W TH AN EXAM NATI ON COPY;, WHAT' S THE HOPED FOR END
RESULT?
A THE HOPED FOR END RESULT IS THAT THEY WLL ADOPT THE
BOOK.  OFTENTI MES WHAT THAT | NVOLVES |'S QUR MAKI NG A
PRESENTATI ON I N FRONT OF AN ENTI RE COWM TTEE W TH OTHER
PUBLI SHERS WAI TING | N THE WNGS TO TRY TO CONVI NCE THE
COW TTEE THAT ASSI GNI NG THE BOOK AT A G VEN COWLUNI TY COLLEGE,
VWHY QURS | S A BETTER BOOK FOR THEI R STUDENTS.
Q SO THHS M GHT BE A COW TTEE OF FACULTY MEMBERS IN A
PARTI CULAR DI SCI PLI NE TEACHI NG I N A PARTI CULAR SUBJECT AREA?
A EXACTLY.

THE COURT: WHAT PERCENTAGE OF YOUR BUSI NESS | S
TEXTBOOKS?

THE W TNESS: WELL, WE PUBLI SH ABOUT -- THE H GHER
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EDUCATION DIVISION | S A LITTLE BIT OVER 30 M LLION. THE PRESS
OVERALL | S ABQUT 142 M LLION, BUT THAT'S A LI TTLE DECEPTI VE.
BECAUSE | N THE ACADEM C AREA THAT |' M ALSO RESPONSI BLE FOR, MY
COLLEAGUE FROM CAMBRI DGE WAS REFERRI NG TO THE STRONG MONTHS I N
AUGUST AND DECEMBER, WE SEE THAT SAME DOUBLE PEAK DI P AS WELL
IN THE MONOGRAPH AREA BECAUSE SOVE OF THOSE BOOKS ARE ADOPTED
I N SEM NARS AND SMALLER COURSES, AND THOSE AREN T THE BI G
VEEI GHTY TEXTBOOKS. THOSE ARE THE SMALLER ONES BASED ON
ORI G NAL RESEARCH THAT HAVE SUCH AN | MPACT ON THE FI ELD AND
THAT ARE -- THEY HAVE SUCH A TRANSFORVATI VE EFFECT ON THE WAY
PEOPLE TH NK ABOUT A G VEN TOPI C THAT PROFESSCRS ARE GO NG TO
ADOPT THEM
BY MR RICH
Q WE' VE BEEN TALKING A LOT ABOUT TEXTBOOKS, AND | KNOW
DATI NG MYSELF PERHAPS WHEN | THI NK TEXTBOOK, | THI NK ABOUT
THESE ENORMOUS, HARD COVER, HEAVY TO CARRY MATERI ALS.

I'S THAT THE EXCLUSI VE OR EVEN DOM NANT SUBJECT MATTER
OR FORVAT OF THE BOCOKS PUBLI SHED BY THE HI GHER END DI VI SI ON, OR
IS I T SOVETH NG BROADER AND DI FFERENT?
A NO |IT REMAINS -- HGHER ED IS ONE OF THE FEW AREAS WHERE
THE TEXTBOOK REMAI NS A VERY DOM NANT FORMAT. | N A HOST OF
OTHER AREAS WE' VE SEEN CERTAI NLY | N REFERENCE CERTAI NLY I N
ACADEM C, WE' VE SEEN THI S FRAGVENTI NG OF HOW WE ARE ABLE TO OR
HOW WE CAN AND SHOULD DELI VER OUR CONTENT TO OUR READERS.

BUT | N H GHER EDUCATI ON THERE HAS NOT YET SPRUNG UP
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AN ETABLET OR SOVETH NG SI M LAR THAT 1S BEING USED. I T WLL
BUT | T HASN T HAPPENED AS YET.
Q IN FACT OF THE RANGE OF WORKS THAT OXFORD PROVI DES TO THE
ACADEM C COWLUNI TY SPANS A NUMBER OF BOOK FCORMATS WELL BEYOND
TEXTBOOKS | UNDERSTAND YOU TO BE TESTI FYING | S THAT TRUE?
A YES. WHEN | REFER TO 142 M LLI ON AT OXFORD THAT | NCLUDES
A BIBLE'S DIVISION. |IT I NCLUDES A MEDI CAL PUBLI SHI NG
DIVISION. | T I NCLUDES A LEGAL DI VI SI ON THAT PROVI DES PRI MARI LY
ONLI NE PRODUCT. I'T I NCLUDES A REFERENCE DI VI SI ON THAT USED TO
BE A MULTI VOLUME PRI NT BASED PUBLI SHI NG ARM AND IS NOW ALMOST
EXCLUSI VELY AN ONLI NE SERVI CES PROVI DER

THE COURT: THE 30 M LLION YOQU SAI D | S TEXTBOOKS?

THE WTNESS: YEAH, THE 33 MLLION IS JUST FOR H GHER
EDUCATI ON.
BY MR RICH
Q ACROSS ALL OF THESE DI VI SI ONS, MR PFUND, WHAT IS OXFORD
LOOKING FOR IN THE WORKS I T'S GO NG TO | NVEST AND PUBLI SH?
A VELL, VWHAT WE' RE REALLY LOOKI NG FOR OVERALL ARE WORKS
THAT -- |T SOUNDS A LITTLE BI' T PRETENTI QUS BUT THAT ARE GO NG
TO | NCREASE HUMAN UNDERSTANDI NG THAT' S QUR M SSI ON, THE
REASON WE EXI ST. SO THAT REALLY DOES | NFORM EVERY STEP OF OUR
CONSI DERATI ON OF NEW BOOKS.

AND THE WAY THAT EXPRESSES | TSELF | S WHAT WE' RE
REALLY LOCKI NG FOR ARE BOOKS THAT WLL I N SOVE WAY SHED A

DI FFERENT | NTERPRETATI VE LI GHT ON HOW WE SEE THE WORLD, AND
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THAT CAN TAKE THE FORM OF A BOOK ABQUT THE Bl OLOGY OF SPI DERS,
A BOOK ON THE HI STORY OF SOCI OLOGY. THE | DEA OF PUBLI SHI NG
WORKS THAT CHANGE THE WAY PECPLE THINK ABOUT A TOPIC IS | TH NK
WHAT ANl MATES THE PRESS.

THE COURT: AND GO NG BACK TO THE MATTER OF THE
MONOGRAPHS, WHEN YOU SAY MONOGRAPHS YOU MEAN A RESEARCH BASED
WORK ON A PARTI CULAR TOPI C?

THE WTNESS: YES, YOUR HONOR

THE COURT: AND WHAT PERCENTAGE OF YOUR PUBLI CATI ONS
WOULD BE MONOGRAPHS, WHAT OQUT OF THE 142 M LLI ON?

THE WTNESS: | WOULD SAY THAT' S PROBABLY ABQUT 30
M LLION, 30, 35 MLLION, SOVEVWHERE | N THERE. MONOGRAPH | S ONE
OF THESE TERMS | F | CAN EXPLAIN FOR ONE SECOND? I T'S A TERM
THAT IS USED -- IT'S A VERY CONFUSI NG TERM I N THE | NDUSTRY THAT
HAS A LOT OF CONFUSI NG TERMS.

WHEN A LI BRARI AN SAYS A MONOGRAPH, THEY MEAN
OFTENTI MES A SI NGLE AUTHORED RESEARCH WORK.  PUBLI SHERS WHEN W\E
SAY MONOGRAPH, WE TEND TO MEAN A SMALL BOOK THAT IS GO NG TO
HAVE A VERY LI M TED AUDI ENCE, AND WWE MAKE A DI STI NCTI ON BETWEEN
MONOGRAPHS AND TRADE BOOKS.

FOR | NSTANCE, WE PUBLI SH A BOOK CALLED FREEDOM RI DERS
VWH CH WAS JUST FEATURED ON A DOCUMENTARY ON PBS. |IT WAS ON
OPRAH. I T IS A MONOGRAPH I N THAT I T I S A RESEARCH BASED WORK
ABQUT THE FREEDOM RI DES, BUT OUR HOPE | S ACTUALLY TO REACH A

W DER AUDI ENCE WTH I T, AND SO WE REFER TO I T AS A TRADE OR
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GENERAL | NTEREST BOCK.

AND SO I T'"S A DI FFERENCE BETWEEN THE TERM OF ART | N
THE ACADEME AND A TERM OF ART I N THE PUBLI SHI NG | NDUSTRY, BUT
ITIS -- A SINGE AUTHORED RESEARCH WORK CAN BE A TRADE BOOK
BUT CERTAI NLY THAT | S WHAT | S MEANT BY MONOGRAPH.
BY MR RICH
Q Pl CKI NG UP ON HER HONOR S QUESTI ON ABOUT CREATI VI TY AND
WE' VE HAD SOVE DI SCUSSI ON W TH VARI QUS W TNESSES ABOUT THE
CONCEPT OF ORI G NALITY, HOW CENTRAL ARE THOSE CONCEPTS TO THE
WORKS THAT OXFORD PUBLI SHES?
A THEY ARE ABSOLUTELY KEY. | TH NK, YOU KNON WHEN YOU SPAN
THE LI ST OF WAYS I N WHI CH YOU CAN PUBLI SH, THE NOTI ON OF FACT
BASED AS MR SM TH SAI D WE DO HOPE THAT QUR WORK |'S FACT BASED,
BUT | THI NK THAT' S SETTI NG THE BAR A LI TTLE LOW

MAJOR LEAGUE BOX SCORES ARE FACT BASED. WE ARE
LOOKI NG FOR BOCKS THAT ARE MORE THAN FACT BASED THAT ARE TAKI NG
THE FACTS AND ACTUALLY COMBI NING THEM I N A WAY THAT ARE - -
AGAI N THAT SERVES TO ENLI GHTEN, AND SO THAT' S REALLY THE
DOM NANT | MPERATI VE AS WE SEE I T.
Q "M GO NG TO ASK YOU TO BRI NG SOVE OF THESE CONCEPTS ALI VE
BY REFERENCE TO TWD WORKS THAT ARE | NVOLVED DI RECTLY IN TH S
CASE.

WTH YOUR HONOR PERM SSION |' D LI KE TO PROVI DE
COPI ES?

THE COURT: YOU MAY.
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BY MR RICH
Q ONE IS PX-460, JOHN BLASSI NGAME' S THE SLAVE COVMUNI TY.
THE SECOND IS KENNETH T. JACKSON CRABGRASS FRONTIER WVHICH | S
PLAI NTI FFS' TRI AL EXHI BI T 368.

SIR, ARE THESE TWD WORKS THAT ARE PUBLI SHED BY
OXFCRD?
A THEY ARE.
Q ARE YOU FAM LI AR WTH THEM AND W TH THEI R OVERALL CONTENT?
A | AM | NDEED.
Q LET" S START WTH THE SLAVE COMWUNI TY. TO WHAT EXTENT DOES
THAT WORK EXEMPLI FY THE PUBLI SHI NG | DEALS AND OBJECTI VES OF
OXFORD UNI VERSI TY PRESS | N YOUR ESTI MATI ON?
A I THHNK IT"S A SH NI NG EXAMPLE OF EXACTLY THAT. THIS IS A
BOOK THAT WAS PUBLI SHED MANY, NMANY YEARS AGO AT A TI ME WHEN THE
H STORY HAD VERY MJCH BEEN DONE FROM THE TOP DOMN, AND THIS IS
ONE OF THE FI RST BOOKS TO LOOK AT LIFE ON A PLANTATI ON FROM THE
STANDPO NT OF SLAVES, AND I T WAS A VERY CONTROVERSI AL WORK.

I T ESSENTI ALLY LAUNCHED A WHCLE NEW WAY OF THI NKI NG
ABQUT AMERI CAN HI STORY FROM THE BOTTOM UP, AS THE SAYI NG GCES,
AND, I'N FACT, IT WAS SO CONTROVERSI AL THAT THERE WAS AN ENTI RE
OTHER BOCK PUBLI SHED JUST ABQUT | T SEVERAL YEARS AFTERWARDS.
SOIT IS ONE OF THE GEM5 OF QUR BACK LI ST.

MR RICH YOUR HONCR, |'D LIKE TO OFFER PLAI NTI FFS'
EXH BI' T 460 I N EVI DENCE AT THI S TI ME.

MR HARBIN:  NO OBJECTI ON, YOUR HONCR.

ANDRE G ASHLEY, O C R



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3 - 47

THE COURT: IT'S ADMTTED. |'M JUST CURI QUS WHEN WAS
| T PUBLI SHED?
THE WTNESS: | THINK I'T WAS PUBLI SHED I N 1952 OR

SOMVETHING  |I'T WAS PUBLI SHED I N 1972, AND I T'S THE 36TH
PRI NTI NG
BY MR RICH

Q WHAT DOES | T MEAN WHEN A WORK GCOES THROUGH NUMERQUS

PRI NTI NGS?
A I T MEANS A VERY HAPPY PUBLI SHER. | T ALSO MEANS THAT IT' S
OBVI QUSLY FOUND AN AUDI ENCE. | CAN SEE I T'S BEEN THROUGH 36

PRINTINGS WHICH IS A RARITY FOR US, AND THAT IT MEANS IT'S A
WORK THAT' S HAD AN | MPACT, AND THAT IT'S FI NDI NG A CONTI NUAL
AUDI ENCE AND READERSHI P.
Q CAN YOQU SAY A FEW WORDS ABOUT THE OTHER BOOK CRABGRASS
FRONTI ER?
A YES, IT"S WRITTEN BY KEN JACKSON WHO IS STILL A PROFESSOR
AT CCLUMBI A UNIVERSITY. | T WAS ONE OF THE MOST | MPORTANT BOOKS
I N LOOKI NG AT THE WAY IN WHICH THE U. S. WAS BECOM NG A SUBURBAN
CULTURE.

I'T MAPS QUT WHAT JACKSON REFERS TO AS THE DEVELOPMENT
OF A RUBBER TI RE CI VI LI ZATI ON, AND HOW THE SUBURBS WOULDN T
HAVE BEEN PCSS|I BLE W THOUT CARS, AND HOWIT'S HAD A COVPLETELY
TRANSFORVATI VE AFFECT ON THE AMERI CAN LANDSCAPE AND ON Cl VI C
LI FE AND ESSENTI ALLY ALL -- ON THE FAM LY ON A GREAT MANY

ASPECTS OF AMERI CAN LI FE.
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MR RICH AT THIS THAT PONT |'D ALSO LI KE TO OFFER
THAT BOOK WHI CH IS PX-368 | N EVI DENCE.

MR HARBIN:  NO YOUR HONOR

THE COURT: | T'S ADM TTED.
BY MR RICH
Q MR SM TH FROM CAMBRI DGE WAS ASKED AND BRI EFLY ALLUDED TO
SOMVE OF THE RECOGNI TI ON G VEN TO CERTAI N CAMBRI DGE AUTHORS AND
WORKS, SO | FEEL |'M OBLI GED TO ASK YQU SI M LARLY HAS OXFORD
BEEN BLESSED W TH AND | TS AUTHORS W TH A NUMBER COF PRI ZES AND
AWARDS?
A WE HAVE. ACTUALLY KEN S BOOK | S ONE THAT WON A BANCROFT
PRIZE WTH I S G VEN BY COLUMBI A UNI VERSI TY TO ACKNON.EDGE
QUTSTANDI NG WORKS | N HI STORY.

WE HAVE ALSO WON A NUMBER OF PULI TZER PRI ZES I N
RECENT YEARS MOSTLY IN THE FI ELD OF H STORY. WE WERE FI NALI STS
LAST YEAR FOR A BOOK THAT WE SI GNED UP I N 1976 AND WAS
PUBLI SHED 35 YEARS LATER, AND SO YEAH, WE HAVE A VERY STRONG
H STORY LI ST. SO WE TEND TO BE HOPEFUL WHEN PULI TZER TI ME
COVES ARCUND.
Q YOU ALLUDED TO SOVE ONLI NE PUBLI CATIONS. LET ME ASK THE
QUESTI ON BROADLY AS TO FRAME THIS. DCES OXFORD IN FACT OFFER
PUBLI CATI ONS I N BOTH PRI NT AND DI G TAL FORMATS?
A YES.
Q VWHAT IS OXFORD S PHI LOSOPHY | N RESPECT TO DEVELOPI NG

PRODUCTS | N NONPRI NT FORMATS?
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A VELL, OUR PHI LOSOPHY I N THAT REGARD | S GUI DED BY QOUR
OVERALL PHI LOSOPHY WHICH IS THAT WE WANT TO TRY TO PROVI DE OUR
WORKS TO AS MANY READERS AS WE POSSI BLY CAN W THI N VI ABLE
MEANS.

I THINK ONE OF THE CHALLENGES FOR ALL MEDI A COVPANI ES
HAS BEEN WE' VE BEEN BESI EGED BY ALL THESE NEW BUSI NESS MODELS,
AND MANY OF THEM ARE FLY BY NIGHT. THEY' RE DO COM COVPANI ES
VWHO KNOW NOTHI NG ABOUT PUBLI SHI NG WHO HAVE A GREAT POAERPQO NT,
AND VWE HAVE TO DI STI NGUI SH BETWEEN WHAT WE THINK IS GO NG TO
WORK ESPECI ALLY FOR A COVPANY LI KE QUP AND NOT GO DOWN THE
VRONG PATH.

SO WHAT WE HAVE DONE | S WE HAVE -- OUR APPROACH I S
ESSENTI ALLY THERE' S A FORK | N THE ROAD TO ANSVWER YOUR
QUESTI ON.  WE CREATE OQUR OMN ONLI NE PRODUCTS, AND WE ALSO
ENGAGE IN A NUMBER OF LI CENSI NG PARTNERSHI PS W TH OTHER
COVPANI ES THAT WE THI NK ARE STABLE, SENSI BLE AND REFLECT THE
KIND OF APPROACH THAT WVE THINK IS RI GHT FOR US.
Q CAN YQU | DENTI FY SOVE EXAVMPLES OF OXFORD S DI G TAL AND
ONLI NE PRODUCTS?
A VELL, WVE PUBLI SH OXFORD SCHOLARSHI P ONLI NE VWHI CH WAS
LAUNCHED I N THE FALL I N OCTOBER OF 2003. I T WAS THE FI RST
SINGLE PUBLI SHER ONLI NE BOOK PLATFORM
Q WHAT |'S OXFORD S SCHOLARSHI P ONLI NE?
A OXFORD S SCHOLARSHI P ONLI NE |'S ESSENTI ALLY AN ONLI NE

ARCHI VE OF ALL OF OUR MONOGRAPHS. I T | NCLUDES AS MJUCH -- AS
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MANY OF OUR MONOGRAPHS AS WE THE RI GHT TO PUT I N AN ONLI NE
ENVI RONMENT. | T IS ORGANI ZED BY DI FFERENT DI SCI PLI NES AGAI N
REFLECTI NG THE DI SCI PLI NES THAT WE PUBLI SH | N AND SOLD TO WHAT
WE CALL THE | NSTI TUTI ONAL MARKET TO LI BRARI ES.
Q DO THOSE | NCLUDE ACADEM C | NSTI TUTI ON?
A THOSE ARE PRI MARY ACADEM C | NSTI TUTI ONS.
Q SO HOW DCES THAT WORK |F UNI VERSI TY X WERE TO SAY | WANT
THE MONOGRAPHS | N THE FI ELD OF PHI LOSOPHY OR MATH, |S THERE A
MENU OF OPTI ONS THAT THEY CAN CHOOSE OR DO THEY HAVE TO TAKE
THE WHOLE THI NG?
A NO, NO THEY CAN ORDER BY MODULE AS WE REFER TO I T OR BY
DI SCI PLINE. WE PROVI DE BETTER DEALS FOR THE MORE DI SCI PLI NES
THAT ARE TAKEN, A CLASSI C SALES APPROACH, BUT THERE IS A GREAT
VAR ETY OF THE WAY I N WHI CH PECPLE CAN PURCHASE THI S CONTENT.

WHAT' S BEEN AN | NTERESTI NG EDUCATI ON FOR ME |'S THAT
DI FFERENT UNI VERSI TI ES I N DI FFERENT PARTS OF THE WORLD WANT
THAT CONTENT | N DI FFERENT WAYS. SOVE OF THEM WANT TO OMN I T.
THEY WANT TO PURCHASE | T AND HAVE I T, KEEP IT ON THEI R SERVER
AND STORE | T AND OTHERS WANT TO SUBSCRI BE TO I T.

SO FOR INSTANCE IN THE U. S. LIBRARIES DON T LI KE
SUBSCRI Bl NG BECAUSE THEY FEEL LI KE THEY PAY FOR THE SAME
CONTENT YEAR I N AND YEAR QUT. | N AUSTRALI A SUBSCRI PTION IS THE
PRI MARY MODE. SO THERE ARE A GREAT MANY WAYS I N WHI CH PEOPLE
CAN | NTEGRATE THAT CONTENT ONTO THEI R LI BRARY PLATFORM

Q I ASSUME OXFCRD IS SENSI TI VE TO SOVE DEGREE TO THE
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POTENTI AL FOR WHAT' S CALLED VI RAL DI STRI BUTI ON OF PRODUCTS | N
ELECTRONI C FORMB?
A SURE.
Q HOW S DCOES YOUR PRI CI NG ACCOUNT FOR THE POTENTI AL AUDI ENCE
REACH OF THESE ONLI NE PRODUCTS?
A VE HAVE WHAT' S KNOAN AS A CONCURRENT USER MCDEL WHERE | F
YOU WANT TO SUBSCRI BE AND YOU ONLY WANT TO SUBSCRI BE ONE TO
FI VE CONCURRENT USERS THAT COSTS ONE THING | F YOU WANT TO
HAVE FI VE TO TVENTY, AND IT GOES UP FROM THERE ALL THE WAY TO
UNLI M TED ACCESS.
Q WHAT DOES A CONCURRENT USER MEAN?
A A CONCURRENT USER I'S WHEN -- | F YOU HAVE TWO CONCURRENT
USERS | T MEANS THAT THERE IS TWDO PECPLE ON THE SI TE AT THE SAME
TIME USING THE SITE, AND WHAT' S BEEN HUGELY EDUCATI ONAL FOR ME
IN THE LAST FEW YEARS | S THAT RATHER THAN BEI NG FOCUSED ON BOOK
SALES, WE ARE RECRI ENTI NG QURSELF AS AN | NDUSTRY TOWARD USAGE.
USAGE | S BECOM NG THE NEW SALE.

AND QUR SALESPECPLE W LL ALSO GO BACK TO A UNI VERSI TY
AND SAY, YOU KNOW YOU HAD 357 TURNAWAYS MEANI NG STUDENTS WHO
COULDN T GET ON BECAUSE THERE WERE ALREADY THE MAXI MUM NUMBER
OF USERS ON THE SITE, SO YQU REALLY SHOULD THI NK ABOUT GO NG TO
THE NEXT LEVEL.
Q THI S | S DATA WH CH | S TRACKED?
A YES, ABSOLUTELY.

Q JUST SO | UNDERSTAND THI'S, | TH NK YQU SAID U. S. LI BRARIES
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HAVE AN AVERSI ON TO SUBSCRI PTI ONS?
A YES.
Q SOIF I'"MLIBRARI AN AND | WANT TO ACQUI RE ONE OF MCRE
MODULES UNDER THI'S ONLI NE PRODUCT YOU HAVE BEEN DI SCUSSI NG THE
G5O AND | SAY | WANT TEN USERS AT ANY ONE TIME TO USE I T,
THERE WOULD BE A PRI CE QUOTE OF X FOR THAT?
A YES.
Q AND | F ON THE OTHER HAND | SAID |I'D LI KE 15 OR 20 PEGCPLE,
| TAKE | T THERE WOULD BE A DI FFERENT AND H GHER PRI CE?
A CORRECT, | THI NK THERE ARE FI VE DI FFERENT LEVELS.
Q AND THEN ON A SUBSCRI PTION MODEL |'S THE PRI NClI PLE THE
SAME, THAT | S, THE PRI CE GRADUATES DEPENDI NG ON THE NUMBER OF
PERM TTED CONCURRENT USERS?
A YES. |IT ALSO GRADUATES DEPENDI NG UPON THE NUMBER OF WHAT
ARE CALLED FTE'S OR FULL-TIME EMPLOYEES. I T 'S VERY -- IT'S AN
ENVI RONMVENT WHERE THERE ARE A GREAT MANY DI FFERENT W SHES FOR
DI FFERENT KI NDS OF ACCESS, AND WE' RE TRYI NG TO MEET THOSE.

ONE OF THE MOST RECENT |S A DEVELOPMENT SOVETHI NG
CALLED PAY PER VI EWWHERE PEOPLE WANT TO ACTUALLY DEPENDI NG ON
THE NUMBER OF HI TS PAY, AND THAT TENDS TO BE VERY FAVORED AMONG
THE SMVALL LI BERAL ARTS SCHOOLS AND TENDS TO BE REGARDED W TH
GREAT ANXI ETY AMONG THE LARGER SCHOOLS BECAUSE THEY WOULD SEE
THAT AS LI KELY TO BE VERY EXPENSI VE.
Q AND DCES THI S OXFORD SCHOLARSHI P ONLI NE PRODUCT HAVE ANY

APPL| CATION TO A SETTI NG SUCH AS THE ERESERVE SYSTEM AT AN
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I NSTI TUTI ON LI KE GEORG A STATE UNI VERSI TY?
A YES, |T DCES.
Q  HOWSO?
A VELL, |IT CAN BE ESSENTI ALLY LI NKED TO AN ERESERVE. SO I F
YOU WERE A SUBSCRI BER TO OXFORD SCHOLARSHI P ONLI NE YOU COULD
QUI TE EASILY G VEN THE FACT THAT YOU RE W THI N THE UNI VERSI TY
DOVAI N YOU COULD ACCESS THAT CONTENT.
Q | HAD BEGUN BY ASKI NG YOU TO ENUMERATE SEVERAL EXAMPLES OF
ONLI NE PRODUCTS, AND | THEN | NTERRUPTED AS WE TALKED ABOUT
0SO.  ARE THERE OTHERS THAT ARE WORTH NMENTI ONI NG?
A VELL, WE HAVE SEVERAL DCZEN, BUT WE HAVE AN ENTI RE
REFERENCE ARM Gl VEN THE FACT THAT VERY FEW PECPLE OR FEWER
PEOPLE, | SHOULD SAY, ALL THE TI ME ARE USI NG PRI NT
DI CTI ONARI ES.

WE HAVE CONVERTED MUCH OF OUR LEXI CAL DI CTI ONARY
PROGRAM AS WELL AS OUR NONLEXI CAL DI CTI ONARY PROGRAMS TO
VARl OUS FORMS OF ONLI NE PRODUCTS. SO THERE' S OXFORD LANGUAGE
DI CTI ONARI ES ONLINE.  THERE |'S OXFORD DI CTI ONARI ES ONLI NE.
THERE' S THE OXFORD ENGLI SH DI CTI ONARY ONLI NE WHI CH |'S ONE OF
THE FI RST DI CTI ONARI ES TO GO FULLY ONLI NE.

THEN WE ALSO HAVE DEVELOPED A NUMBER OF ACADEM C
RESEARCH PRODUCTS SUCH AS Bl BLI CAL STUDI ES ONLI NE,
AFRI CAN- AVERI CAN STUDI ES ONLI NE, THE | SLAM C STUDY CENTER

SO TH'S I'S AN AREA THAT WE RE REALLY DEVELOPI NG, AND

THE ONE THAT | S PROBABLY AT LEAST FOR ME THE MOST EXC TI NG
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VWH CH HAS A SLI GHTLY DRY NAME BUT I T'S OXFORD BI BLI OGRAPHI ES
ONLI NE, AND WHAT OXFORD BI BLI OGRAPHI ES ONLI NE IS TRYI NG TO DO
'S TO SOVEHOW HARNESS THI S ENORMOUS AMOUNT OF | NFORMATI ON THAT
WE' RE HEARI NG FROM ACADEM CS.
THEY' RE JUST OVERWHELMED BY | T. THEY' RE PI NNED
AGAI NST THE WALL BY THI'S FI RE HOSE OF | NFORMVATI ON THAT' S COM NG
TO THEM ALL THE TI ME, AND WHEN WE VENT OUT W TH OUR MARKET
RESEARCH AND ASKED THEM WHAT THEY WERE LOOKI NG FOR, THEY
BASI CALLY SAID WVE WANT I T FI LTERED, WE DON T NEED MORE STUFF,
VE WANT SOMVE VWAY | N VWHI CH TO ASSESS WHAT' S GOOD AND NOT GOOD.
AND THE IDEA OF THIS IS TO BASI CALLY PROVI DE A
RESOURCE SO THAT BOTH ACADEM CS AND STUDENTS | F THEY ARE
LOOKI NG FOR, YOU KNOWN A BOOK ON A G VEN TOPI C OR A DOCUMENTARY
OR THE BEST BLOG OR THE MOST USEFUL JOURNAL ARTI CLE ON ANY
NUMBER OF SUBJECTS AGAI N ORGANI ZED BY DI SCI PLI NE THAT THEY
COULD JUST GO THERE AND THEN WTH A ONE CLI CK LI NK CLI CK OVER

TO THESE PRODUCTS | N DI FFERENT ONLI NE ENVI RONMVENTS. I T''S VERY

AMBI TI QUS.

Q DCES OXFORD PUBLI SH E- BOOKS?

A VE DO

Q AND FOR THE RECORD DEFI NE WHAT AN E-BOXX | S?

AN E-BOCK |'S AN ONLINE DI G TAL FORM OF A BOOK. | T CAN BE
DELI VERED TO A DESKTOP. I T' S DELI VERED MOST COMMONLY TO A
HANDHELD READI NG DEVI CE.

Q HOW DOES OXFORD PERCEI VE THI S SU TE OF ELECTRONI C AND
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ONLI NE DI A TAL OFFERI NGS AS A COVPONENT OF YOUR OVERALL
BUSI NESS; DO YOU SEE TH S AS A GRON NG SEGVENT OF YOUR BUSI NESS
OVER TI ME?
A ABSOLUTELY. IT'S THE SINGLE MOST | MPORTANT PART OF OUR
BUSI NESS OVER TI ME. WE TALK ALL THE TI ME ABOUT HOW WE' VE MOVED
FROM BEI NG A PRI NT PUBLI SHER TO BEI NG A M XED MEDI A PRI NTI NG
ONLI NE PUBLI SHER.
Q "D LIKE YOU TO DI SCUSS I N LI TTLE MORE DETAI L THE NATURE
OF OXFORD S | NTERACTI ON W TH THE ACADEM C COMMUNI TY I N
PRODUCI NG | TS PUBLI CATI ONS.  YOU TOUCHED ON I T I N THE H GHER ED
SETTI NG, BUT MORE BROADLY COULD YOQU TELL THE COURT PLEASE ABCQUT
THE DEGREE OF | NTERACTI ON AND RECI PROCAL RELATI ONSHI P THAT GOES
ON THERE.
A VELL, WHAT MR SM TH FROM CAMBRI DGE DESCRI BED | THI NK ALSO
HOLDS TRUE FOR US, AND THERE' S NO REASON TO GO | NTO THAT I N ANY
GREAT DETAIL. WE HAVE MANY OF THE SOVE RELATI ONSH PS W TH OUR
AUTHORS. THE EDI TORS DEVELOP RELATI ONSHI PS OVER TI ME. THERE
ARE SOCI AL RELATI ONSHI PS. THEY KNOW PEOPLE OVER THE COURSE OF
SEVERAL BOOKS.

VW TRY AS A MATTER OF COURSE NOT TO PUBLI SH JUST
BOOKS BUT ACTUALLY TO PUBLI SH AND DEVELOP AUTHORS AND THAT IT
IS ONE OF THE MORE REWARDI NG ASPECTS OF OQUR WORK.

I N RECENT YEARS G VEN ALL THE CHANGES THAT HAVE SWEPT
OVER PUBLI SHI NG, SWEPT OVER THE WAY I N WHI CH PECPLE TEACH AND

THE VWAY | N WH CH EDUCATI ON HAPPENS, WE HAVE TAKEN A MJCH MORE
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I NTERACTI VE APPROACH W TH OUR AUDI ENCE.

SO VE WLL ON A REGULAR BASI S | NVI TE PEOPLE | NTO THE
OFFI CE OR RENT A CONFERENCE ROOM I N A HOTEL AND ASK PEOPLE TO
COME I N AND TALK TO US ABOQUT WHAT' S HAPPENI NG I N THEI R WORLD.

VWE HAVE A LI BRARY ADVI SORY GROUP THAT CONSI STS OF
ABQUT 10 OR 12 PECPLE FROM ALL KI NDS OF DI FFERENT LI BRARI ES AND
VWE GET I N A ROOM FOR A DAY AND JUST TALK ABQUT THI NGS SUCH AS
PRI NT ON DEMAND OR VWHAT' S NOW CALLED PATRON DRI VEN ACQUI SI TI ON
WHEREBY LI BRARI ANS AREN T ORDERI NG SPECULATI VELY BUT THEY' RE
JUST WAI TI NG FOR THEI R PATRONS TO | DENTI FY WORKS THEY WANT AND
THEN ORDERI NG THOSE | N RESPONSE TO EVI DENT | NTEREST.

WE ALSO HAVE A JOURNALS PUBLI SHI NG GROUP. WE HAVE
THI NGS CALLED OXFORD JOURNALS DAY WHERE WE BRI NG | N THE HEADS
OF LEARNI NG SCCI ETI ES, THE EDI TORS WHO ARE | NVOLVED I N
PUBLI SHI NG THOSE JOURNALS, TALK ABOUT HOW WE CAN DEVELOP THE
JOURNAL, TALK ABOUT HOWWE CAN DRI VE | NTEREST | N THAT JOURNAL,
TALK ABQUT THI NGS LI KE OPEN ACCESS WHICH | S A MOVEMENT THAT HAS
SWEPT OVER SCI ENCE AND MEDI CAL PUBLI SHI NG, AND HOW WE CAN BE
ESSENTI ALLY EMBRACI NG SOVE OF THESE TRENDS IN A WAY THAT' S GOCOD
FOR THE SCHOLARS, THE PRESS AND THE LEARNED SCCI ETY.
Q I N A DECLARATI ON YOQU SUBM TTED EARLIER IN THI' S CASE, YQU
REFERRED TO AN ECO SYSTEM AS YQU PUT | T THAT EXI STED BETWEEN
THE ACADEM C COMMUNI TY AND PUBLI SHERS LI KE OXFORD, DO YQOU
RECALL USI NG THAT PHRASEOLOGY?

A I DO
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Q VAT DID YOU HAVE IN M ND BY THAT?
A BY THAT | MEAN SIMPLY THAT THERE |'S ESSENTI ALLY A SYSTEM
WHEREBY SCHOLARS GENERATE WORK, AND | F YOU LOOK AT | T FROM AN
ECONOM C STANDPOI NT, THEY ARE GENERATI NG WORK WHI LE ON SALARY
AT A UNI VERSI TY.

THEY SEND THAT WORK TO US AS PUBLI SHERS. WE THEN
INVEST IN I T BY REMEWNG I T, BY DO NG ALL THE THINGS TO I T
THAT PUBLI SHERS DO, AND THEN I T |'S THEN PURCHASED BY
LI BRARI ANS.

SO I T'S ESSENTI ALLY A CLOSED ECONOM C SYSTEM | N MANY
WAYS BECAUSE WE' RE ALL WORKI NG FOR -- ON THE PART OF EDUCATI ON,
AND WE' RE ALL ESSENTI ALLY PAI D MORE OR LESS BY THE SAME PECPLE,
AND THE PECPLE WHO ARE -- THI'S IS ACTUALLY A KEY PART IS
THAT -- WHICH IS WHY I T'S SO | MPORTANT FOR US TO MAKE SURE THAT
OUR AUTHORS ARE HAPPY |'S THAT OUR AUTHORS ARE ALSO OUR
CUSTOMERS.

SO THE PECPLE WHO ARE GENERATI NG THE WORK THAT VE
RELY ON | N ORDER TO PUBLI SH ARE THE SAVE PECPLE WHO AT THE
OTHER END ARE ACTUALLY PURCHASI NG THAT CONTENT AND ARE MAKI NG
USE OF I T IN THEI R COURSES AND | T THEN PERPETUATES | TSELF.

THE COURT: WHEN YOU ARE AT A GOOD BREAKI NG PO NT --

MR RCH THS IS GOOD.

THE COURT: LET'S TAKE A 20 M NUTE BREAK.

( RECESS)

THE COURT: YQOU MAY PROCEED.
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BY MR RICH
Q MR PFUND, YOU TALKED ABOUT ALL THI S | NTELLECTUAL RAW
TALENT I N THE ACADEME W TH WHI CH OXFORD | NTERACTS.  WHY DO THEY
NEED OXFORD, WHY DON T THESE FOLKS JUST GO OFF AND SELF
PUBLI SH?
A ONE OF THE THI NGS THAT ACADEM C TRAINING I TH NK
UNAVO DABLY DOES |S I T NARROAS YOUR FI ELD OF VISION.  YOQU END
UP SPENDI NG SAY | F YOU RE A SOCI OLOG ST FI VE, SI X, SEVEN YEARS
IN A PH D. PROGRAM TALKI NG TO PEOPLE WHO ARE SI M LARLY TRAI NED
AND | THI NK YOU DEVELOP -- YOU DEVELOP A NARROW FI ELD OF
VI SION, AND THEREFORE YOU DON' T QUI TE HAVE A SENSE OF WHAT THE
GENUI NE SI ZE OF AN AUDI ENCE FOR A CERTAIN WORK | S.

AND YOU ALSO DEVELOP A LANGUAGE ALMOST KIND OF LI KE A
TRI BAL LANGUAGE WHERE YQU SPEAK W TH YOUR FELLOW ACADEM CS I N A
CERTAI N VAY, AND OQUR JOB IS TO TRY TO HAVE ALMOST A
TRANSLATI ONAL ROLE WHERE WE' RE TRYI NG TO PRESERVE THE QUALI TY
OF THE ACADEM C | DEAS BUT MAKE THEM OFTENTI MES A LI TTLE BI'T
MORE PALATABLE, A LITTLE BIT MORE BROADLY UNDERSTANDABLE TO
PEOPLE WHO DON' T HAVE PH. D.' S | N SCCI OLOGY, AND ALSO JUST TO
TRY TO STRUCTURE THE MANUSCRI PT I N A PERSUASI VE WAY TO | MPROVE
THE VWRI TING AND TO DO A GREAT MANY OF THE POST PUBLI CATI ON
THI NGS THAT PUBLI CATI ON | NVOLVES WHI CH ARE ALL THE USUAL THI NGS
LI KE MARKETI NG SALES AND PUBLI CI TY.

BUT AS MR- SM TH AGAI N WAS SAYI NG ALAS DATA FEEDS

HAVE BECOVE AN | NCREASI NGLY PART OF OUR LI VES WHEREBY WE' RE
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SENDI NG ALL THE | NFORVATI ON ABOUT THE BOOKS OUT TO ALL THE
ONLI NE BOOK SELLERS AND WHOLESALERS. SO I'T'S BECOVE A LOT
ABQUT SYSTEMS BY VWHI CH BOCOKS ARE MADE AVAI LABLE TO THE WORLD.
Q LET" S TAKE THE SI TUATI ON OF A YOUNG EMERG NG SUPERSTAR | N
A PARTI CULAR ACADEM C FI ELD. WHAT VALUE ADDED DCES OXFORD
BRI NG | N WORKI NG W TH THAT | NDI VI DUAL | N DEVELCPI NG A
MANUSCRI PT THROUGH THE PUBLI CATI ON BEYOND WHAT YQU VE TESTI FI ED
TO?
A VELL PROBABLY THE MOST SI GNI FI CANT THING WE DO IS THE
REVI EW PROCESS WHERE WWE SEND OQUT THE MANUSCRI PT TO A RANCGE OF
SCHOLARS, AND I T'S ALWAYS PLEASANTLY SURPRI SI NG TO ME THE DEPTH
OF ENGAGEMENT THAT RESULTS FROM THOSE REVI EW5, AND | TH NK
SCHOLARS OFTENTI MES HAVE THI S | MPRESSI ON THAT THEI R COVMUNI TY
I'S AVERSE TO TAKI NG CRI TI CI SM

IN MY EXPERI ENCE WHEN YOU SEND AT TWD READERS REPORTS
THAT ARE 12 SI NGLE SPACED PAGES TO AN AUTHOR, THEY TEND TO BE
THRILLED, AND EVEN IF THE CRITICI SM OF THE WORK | S MJUSCULAR BY
NATURE, THEY ARE HAPPY THAT IT' S | MPROVI NG THEI R WORK, AND THAT
REALLY I'S TO PROVI DE AN OBJECTI VE BUT KNOALEDGEABLE AND HI GHLY
EXPERT OPINION IS ONE OF THE KEY TH NGS THAT WE DO, AND THEN,
OF COURSE, THE EDITOR I'S ALSO AN EXPERT IN THE FI ELD ALTHOUGH
NOT AN EXPERT | N THE SENSE OF HAVI NG FORVAL TRAINING BUT IT' S
JUST MORE OF AN EXPERI ENTI AL EXPERTI SE.
Q 'S THERE ANYTHI NG I N THE NATURE OF THE PEER REVI EW PROCESS

VWH CH IS WHAT | THI NK YOU WERE GENERALLY REFERRI NG TO THAT
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DI FFERS AT OXFCRD SO WVE DON' T OVER GO THE SAVE GROUND FROM WHAT
MR SM TH TESTI FI ED THE PROCESS WAS AT CAMBRI DGE?

A NOT THE PEER REVI EW PROCESS AT THAT LEVEL. WE DO HAVE A
SLI GHTLY DI FFERENT STRUCTURE FROM CAMBRI DGE | N THAT WE HAVE A
SYNDI CATE. WE HAVE DELEGATES IN THE U. K. IT'S THE SAME THI NG
JUST A DI FFERENT WORD, BUT WE HAVE ALSO IN THE U. S. WE HAVE
DELEGATES.

THESE ARE SCHOLARS AT AMERI CAN UNI VERSI TI ES WHO SERVE
THAT ROLE AS ESSENTI ALLY -- THEY' RE ALMOST PROXIES | N SOVE WAYS
FOR THE U K DELEGATES. THEY ARE OFTENTI MES KNOW THE U. K.
DELEGATES JUST FROM BElI NG COLLEAGUES AND - -

Q WHAT IS THEI R ROLE?

A THEIR ROLE IS ACTUALLY TO PROVI DE AN ADDI TI ONAL LAYER OF
APPROVAL OF THE BOOK. THEY ARE THE PECPLE TO WHOM WE SEND THE
PACKET OF MATERI ALS AND SAY DO YQU THENK THI S IS READY TO GO,
DO YOU TH NK WE SHOULD PUBLI SH THI S.

THE COURT: EXCUSE ME, DO YOQU ALL DO WORKS FOR HI RE?

THE WTNESS: WE DO

THE COURT: HOWMJCH OF THE TI ME W TH RESPECT TO
MONOGRAPHS?

THE WTNESS: W TH RESPECT TO MONOGRAPHS, MOST OF THE
MONOGRAPHS DON' T TAKE THE FORM OF WORKS FOR HIRE. THE WORKS
FOR H RE TEND -- SAGE, FOR I NSTANCE, IS A SOCI AL SCI ENCE
PUBLI SHER, AND THEY DO A LOT OF BOOKS THAT ARE METHODOLOGQ CAL

THAT ARE TRAI NI NG BOOKS FOR ACADEM CS, AND THOSE ARE NOT
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NECESSARI LY THE KI ND OF BOOKS THAT ACADEM CS WANT TO WRI TE
BECAUSE THEY CAN BE TECHNI CAL, AND SO THOSE BOOKS TEND TO BE
WORKS FOR HIRE. QUR REFERENCE PUBLI SHI NG TENDS TO BE THE SAME
WAY.  WHEN | WAS MENTI ONI NG OXFORD - -

THE COURT: WHAT DO YOU MEAN BY THE SAME WAY?

THE WTNESS: THEY TEND TO BE WORK FOR HI RE.  MOST
ACADEM C MONOGRAPHS ARE NOT' WORK FOR HI RE I N THAT SENSE. WORKS
FOR H RE TEND TO BE WHEN A PRESS OR AN EDI TOR OF -- AN EXTERNAL
EDI TOR TO USE THE EARLI ER LANGUAGE SAYS | WANT TO ASSEMBLE A
CAST OF REALLY SMART PECPLE TO WRI TE ABOUT TH S BOCK, AND THEN
WE SEND THAT WORK FOR HI RE AGREEMENT AND THEY AGREE TO
CONTRI BUTE A CHAPTER FOR THAT BOCK.

THE COURT: SO A WORK FOR HI RE SI TUATI ON WOULD BE
MORE WHERE YOU KNOW WHAT YOU WANT AND YOU COWM SSI ON PECPLE TO
DO IT AS OPPOSED TO GETTI NG I N WORKS THAT, YOU KNOW YQOU MAY
NOT HAVE BEEN EXPECTI NG?

THE W TNESS: CORRECT, YES.
BY MR RICH
Q JUST COM NG BACK TO THE DELEGATES, WHAT ARE THEIR
OBJECTI VES FOR REVI EW NG WHAT' S ALREADY BEEN REVI EWED BY THE
PEER REVI EVERS?
A THEY' RE ESSENTI ALLY MAKI NG SURE THAT WE ARE NOT I N ANY WAY
GAI NI NG THE SYSTEM  THE REVI EWNERS ARE PECPLE I N GOOD
STANDI NG THAT THE REVI EW6 ARE SENSI BLE. OFTENTI MES THESE

FI ELDS ARE NOT' HUGE FI ELDS, SO PEOPLE W LL KNOW DI FFERENT
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SCHOLARS BY NAME OR BY REPUTATI ON.

SO THEI R OVERALL RESPONSI BI LI TY IS TO | NSURE THAT
VWE' RE DO NG A GOOD JOB OF STEWARDI NG THI S PROGRAM I N A G VEN
DI SCI PLINE, AND I T SOVETI MES DOES GET CONTENTI QUS | F A DELEGATE
DCESN' T THI NK A BOOK SHOULD GET APPROVED.

THERE ARE ANY NUMBER OF CASES WHERE WE DELI BERATE FOR
MANY DAYS AND WEEKS ABOUT A @ VEN PROJIECT THAT MAY SELL 600
COPI ES, BUT BECAUSE THERE | S A REAL DI SAGREEMENT ABOUT THE
| NTELLECTUAL MERIT OF A G VEN WORK.
Q I TAKE I T IT' 'S NOT JUST A FORVALI TY THAT WORKS GO THROUGH
THESE PROCESSES. | TAKE I T SOVE NUMBER OF WORKS EVENTUALLY
DON' T MAKE | T THROUGH ONE OR BOTH LEVELS OF REVIEW | S THAT
ACCURATE?
A YES, THAT'S ACCURATE. | WOULD BE DI SMAYED | F THERE WERE
AN EDI TOR WHOSE WORKS WERE BEI NG REGULARLY TURNED BACK BY A
DELEGATE. THAT WOULD MEAN TO ME THAT THE EDI TOR IS NOT DA NG A
G00D JOB OF SELECTING H'S OR HER PROGRAM BUT THERE ARE Tl MES
WHERE THE BOCKS ARE NOT APPROVED.
Q HOW LONG DOES | T TAKE FROM | NCEPTI ON OF A PRQJECT OR
SOVEBODY COM NG TO YOU WTH AN | DEA FOR A PUBLI SHI NG PRQJECT
FOR THAT TO ACTUALLY BE PRODUCED AND FI NALI ZED AND MARKETED AND
SOLD; WHAT PERI OD OF TI ME ARE WE SPEAKI NG ABQUT?
A CQUR | NTERNAL DECI SI ON ABOUT WHETHER OR NOT' TO PUBLI SH
SHOULD BE PRETTY SHORTLIVED. |T SHOULD BE A MATTER OF MONTHS,

BUT THE PROCESS FROM THE TI ME THAT THE BOOK IS PUT UNDER
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CONTRACT UNTIL THE TIME I T'S PUBLI SHED, | TH NK WE ACTUALLY AT
ONE PO NT HELD THE GUI NNESS BOOK OF WORLD RECORDS FOR THE
LONGEST PERI OD OF TI ME BETWEEN THE TI ME THE CONTRACT WAS S| GNED
AND THE TI ME THE MANUSCRI PT WAS DELI VERED.
Q HOW LONG WAS THAT?
A T WAS 70 YEARS.
Q HOPEFULLY THAT' S NOT NORMAL?
A NO, THAT IS NOT' NORMAL, BUT THAT BOCK THAT | REFERENCED
EARLI ER THAT WAS A PULI TZER PRI ZE FI NALI ST THAT WAS 36 YEARS I N
THE MAKING SO --
Q WHAT' S A MORE TYPI CAL PERI OD?
A A MORE TYPICAL PERIOD | S THREE TO FI VE YEARS.
Q WHAT KI ND OF COSTS ARE WE TALKI NG ABQUT ASSCCI ATED W TH
GETTI NG A WORK OF SCHOLARSHI P PRODUCED AND PUBLI SHED?
A THE COST CAN REALLY VARY. THERE ARE BOCOKS WHERE WE OFFER
MODEST ADVANCES, AND THE PRCDUCTI ON VALUES ARE COMMENSURATE
WTH THE SI ZE OF THE MARKET.

THERE ARE BOOKS WHERE WE OFFER SI X FI GURE ADVANCES,
AND WE SPEND AN ENORMOUS AMOUNT OF TIME ON THE LOOK OF THE
JACKET, THE END PAPERS, THE | NTERI OR TEXT, THE DESIGN. SO VE
TRY TO CALI BRATE I T TO THE NATURE OF THE AUDI ENCE.

IF 1T S A MONOGRAPH | N THE FI ELD OF LI NGUI STICS, WE
TEND TO -- THAT AUDI ENCE IS NOT LOCKI NG FOR US TO MAKE THE
PROSE THE SAME OR TO MAKE | T A BEAUTI FUL ARTI FACT.

IF 1T S A BOOK THAT WE' RE HOPI NG TO REACH A LARGER
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AUDI ENCE W TH ESPECI ALLY | F WE HAVE COMM TTED TO A SI GNI FI CANT
ADVANCE, WE' LL FEATHER THE NEST AS A MEANS TO ENSURE THAT THE
BOOK |I'S SUCCESSFUL.

Q DI D | UNDERSTAND ONE OF YOUR EARLI ER ANSWERS DEALI NG W TH
THE TRADE SI DE OF YOUR PUBLI SHING TO I N ESSENCE BE A WAY TO
LEVERAGE THE SCHOLARSHI P AND THE | NTENSI TY OF WORK PRODUCT
THAT" S DEVELOPED AND REACH A BROADER AUDI ENCE WTH I T; IS THAT
ESSENTI ALLY WHAT | HEARD YOU SAY?

A YES, IT A RISKIER FORM OF PUBLI SHI NG BECAUSE I T COSTS MORE
TO DO BECAUSE YQU HAVE TO GET THE BOOKS I N STORES. YQU HAVE TO
DO -- I T IS FUNDAMENTALLY MORE SPECULATI VE THEN THE ACADEM C
PUBLI SHI NG, BUT I T'S ACTUALLY A VERY | MPORTANT PART OF WHAT WE
DO,

Q DCES OXFORD VI EW I TS AUTHOR RELATI ONSH PS AS ONE TI ME OR
AS CONTI NUI NG?

A HOPEFULLY CONTI NUI NG,

Q AND VHY IS THAT OF ANY | MPORTANCE TO YQU?

A VWELL BECAUSE ONE OF THE MOST UNSATI SFYI NG ASPECTS OF BEI NG
AN ACADEM C PUBLI SHER WHI CH HAS A GENERAL | NTEREST PUBLI SHI NG
ARM | S THAT OFTENTI MES YOU W LL DEVELOP AN AUTHOR OVER THE
COURSE OF TWO OR THREE OR FOUR BOOKS, AND THEN A LARGE
COMVERCI AL HOUSE W LL SWOOP | N AND PAY AN ADVANCE THAT | S
BEYOND WHAT WE CAN PAY, AND THEN WE LCSE THAT AUTHOR VHICH I S
FROM THE AUTHOR S STANDPO NT ENTI RELY DESI RABLE AND MAKES GOOD

SENSE BUT CAN BE A LI TTLE FRUSTRATI NG

ANDRE G ASHLEY, O C R



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3 - 65

HAVE YQU HAD SOVE SUCCESS | N RETAI NI NG PERENNI AL AUTHCORS?

VE HAVE.

o > O

CAN YQU | DENTI FY ONE OR TWD?
A CERTAI NLY JAVES MCPHERSON WOULD BE ONE. HE'S AN H STORI AN
ON THE A VIL WAR HE WROTE A BOOK CALLED BATTLE CRY OF FREEDOM
VWH CH WON THE PULI TZER. | TH NK HE'S PUBLI SHED SEVEN CR ElI GHT
BOOKS WTH US. CHRISTIAN SMTH WHO I S A SOCI OLOCd ST OF
RELI G ON HAS PUBLI SHED A NUMBER OF BOOKS W TH US.

I N EVERY DI SCI PLI NE THERE ARE PEOPLE WHO VI EW OQUP AS
BEI NG THEI R HOVE PUBLI SHER, THEI R HOUSE.
Q IS A COWONENT OF THE COSTS THAT GO | NTO PUBLI SHI NG A
MANUSCRI PT SECURI NG ANY NECESSARY THI RD PARTY PERM SS| ONS FEES?
A YES.
Q CAN YQU d VE THE COURT SOVE SENSE OF THE MAGNI TUDE OF THAT
EXPENDI TURE BY OXFORD | N ANY G VEN YEAR?
A I T VAR ES GREATLY FROM YEAR TO YEAR, BUT | KNOW THAT I N AN
AVERAGE YEAR JUST IN THE H GHER EDUCATI ON DEPARTMENT WE ARE
SPENDI NG WELL OVER HALF A M LLI ON DOLLARS | N PERM SSI ONS.  WVE
WLL OFTENTI MES WHEN WE SI GN UP A BOOK THIS WLL BE A PO NT OF
NEGOTI ATI ON BETWEEN THE AUTHOR AND THE PRESS WHAT THE
PERM SSI ONS BUDGET | S, WHETHER WE PAY FOR ALL OF I'T, WHETHER WE
PAY FOR SOVE OF I T, WHETHER SOVE OF THE COSTS OF THE
PERM SSI ONS |'S PUT AGAI NST THE ROYALTY ACCOUNT AS ESSENTI ALLY
AN ADVANCE AGAI NST FUTURE ROYALTI ES.

THOSE PERM SSI ONS TEND TO REVOLVE ARCUND EVERYTHI NG
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FROM TEXTURAL EXCERPTS TO GRAPHS AND CHARTS, THI NGS SUCH AS

THAT.

Q ARE YOU FAM LI AR WTH THE CONCEPT OF A COURSEPACK?

A | AM

Q WHAT DO YOQU UNDERSTAND THAT TO BE?

A A COURSEPACK IS A COLLECTI ON OF MATERI ALS THAT HAS BEEN

DEVI SED BY A PROFESSOR OFTENTI MES FROM OTHER SOURCES WHETHER

I T'S BOOKS OR JOURNALS | NTO ESSENTI ALLY A COWVPI LATI ON | NTENDED
FOR CLASSROOM USE.

Q ARE YOU AWARE WHETHER UNI VERSI TY FACULTY ARCUND THE
COUNTRY HAVE USED EXCERPTS FROM OXFORD BOOKS | N CREATI NG SUCH
COURSEPACKS?

A | AM

Q AND WHAT | S OXFORD S POLI CY W TH RESPECT TO LI CENSI NG SUCH
USES?

A WE ARE ENTHUSI ASTI CALLY I N FAVOR

Q LET ME ASK YOU TH'S. DOES OXFORD I N ADDI TI ON TO LI CENSI NG
THE KI NDS OF COWPI LATI ONS YOQU JUST DESCRI BED, DCES I T ALSO
OFFER | TS CONTENT FOR LI CENSE TO THI RD PARTY CONTENT
AGGREGATORS VWHO WLL FOR CUSTOMERS AS | T WERE CREATE CUSTOM
PUBLI SHI NG COVPENDI A?

A YES.

Q COULD YQU TALK ABQUT THAT A LITTLE BIT?

A YES, THI S | S SOVETH NG THAT' S KNOWN AS CUSTOM PUBLI SHI NG

I T"S SPRUNG UP PROBABLY I N THE LAST TEN YEARS. I T IS A KI SSI NG
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COUSIN TO PRI NT ON DEMAND I N A SENSE THAT WHEN PROFESSORS ARE
TRYI NG TO DEVI SE THEI R COURSES THEY OFTENTI MES WLL LIKE TH S
ASPECT OF ONE TEXTBOOK AND THAT ASPECT OF ANOTHER, AND SO THEY
WLL PI CK AND CHOCSE AND ESSENTI ALLY COVBI NE THEM

TS AVAY IN VWH CH WE AT OXFORD ARE QUI TE
DI SADVANTAGED RELATI VE TO QUR COMVERCI AL COUNTERPARTS BECAUSE
WE ARE NOT AT LIBERTY TO DO THAT I N THE SAME WAY BECAUSE W\E
HAVE TO GET DELEGATE APPROVAL. SO WE CAN T DO THAT ON THE FLY
IN THE WAY THAT SOVE OF THE COMMVERCI AL HOUSES CAN.

BUT OFTENTI MES WHAT PRESSES WLL DO IS SI MPLY GO TO A
PROFESSOR -- THESE FI ELD REPS AS | MENTI ONED EARLI ER WLL GO TO
A PROFESSOR AND SAY G VE US YOUR SYLLABUS, AND THEN THEY WLL
ESSENTI ALLY GET THE PERM SSI ONS BASED ON THE SYLLABUS. THE
PROFESSOR W LL PUT THE SYLLABUS I N FRONT OF THE BOOK, WRITE A
BRI EF | NTRODUCTI ON AND THEY WLL BIND IT I NTO WHAT' S KNOMWN AS A
CUSTOM TEXTBOOK. THAT IS ONE OF THE FASTEST GROW NG ASPECTS OF
COLLEGE PUBLI SHI NG
Q WHAT IS THE ECONOM C ARRANGEMENT BY WWH CH OXFORD WOULD
ALLOW I TS OAN CONTENT TO BE USED AS PART OF THOSE CUSTOM ZED
PRODUCTS?
A IT"S A STRAI GHTFORWARD LI CENSI NG ARRANGEMENT.
Q WHO ARE SOMVE OF THE LARCER -- YOU MENTI ONED YOU ARE
HARDPRESSED TO COWPETE W TH SOVE OF THE LARGER COWMERCI AL
CUSTOM PUBLI SHERS. CAN YQU | DENTI FY ONE OR TWD OF THEM?

A I WOULDN' T SAY WE' RE HARDPRESSED TO COWPETE. WE CAN T ON
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THE CUSTOM PUBLI SHI NG SIDE DO I T BY CHARTER AS QUI CKLY AS THEY
DO IT. WE DO SOVETIMES | F A PROFESSOR HAS A SYLLABUS AND WE
THI NK THAT I'T ACTUALLY M GHT BE APPLI CABLE TO A RANGE OF
COURSES, WE W LL OURSELVES CREATE A TEXTBOOK OUT OF THAT.

BUT WE DONT DO IT ON A M CRO LEVEL QUI TE THAT WAY
SIMPLY BECAUSE WE CAN T DO THAT AS QUI CKLY AS SOMVE OF THE
COMMERCI ALS, BUT THOSE HOUSES WOULD BE PRESSES LI KE MCGRAW
H LL, PEARSON, ALL THE LARGE COMMERCI AL HI GHER EDUCATI ON
PUBLI SHERS.
Q THANK YQU. SO AS A GENERAL MATTER I F A CONSUMER DOESN T
WANT TO PURCHASE A FULL VOLUME, A FULL OXFORD WORK | S OXFORD
OPPCSED | N PRI NCI PLE TO THE LI CENSED USE OF EXCERPTS FROM THOSE
WORKS?
A NO.
Q AND DCOES THAT W LLI NGNESS PERTAI N EQUALLY TO PROPOSED
D G Tl ZED USES OF THOSE EXCERPTS AS WELL AS PHYSI CALLY
REPRODUCI NG PHOTOCOPI ED EXCERPTS?
A VELL, WE TAKE -- IN TERVM6 OF QUR M SSI ON WE TRY
| NCREASI NGLY TO TAKE A FORVAT NEUTRAL POSI TI ON WHERE | F PEOPLE
WANT OUR CONTENT WE TRY TO FIGURE QUT A WAY TO GET I T TO THEM
IN A WAY THAT WORKS FOR EVERYONE.

SO VWVE DO MAKE CERTAI N DI STI NCTI ONS AS | MENTI ONED,
FOR | NSTANCE, W TH THE CONCURRENT USERS, BUT, NO WE DON T --
VWE' RE FAR FROM BEI NG AVERSE.  WE ACTUALLY WANT TO EXPLORE THESE

DI FFERENT KI NDS OF DELI VERY.
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Q AND HOW DCES A USER W SHI NG TO SECURE PERM SSI ON TO USE AN
EXCERPT OF OXFORD WORK, HOW DCES |I'T GO ABOUT DA NG THAT?
A THEY COULD ElI THER COMVE DI RECTLY TO THE PRESS, OR MOST
COMMONLY THEY GO TO THE COPYRI GHT CLEARANCE CENTER
Q AND DOES OXFCRD NMAI NTAIN ONE OR MORE LI CENSED
RELATI ONSHI PS W TH THE COPYRI GHT CLEARANCE CENTER THROUGH VHI CH
THAT ORGANI ZATI ON ACTS AS A LI CENSI NG AGENT ON OXFORD S BEHALF?
A YES, WE DO
Q DO YOU KNOW APPROXI MATELY HOW MANY OXFORD Tl TLES ARE
AVAI LABLE FOR LI CENSI NG THROUGH THE COPYRI GHT CLEARANCE CENTER?
A A LITTLE BIT OVER A HUNDRED THOUSAND.

THE COURT: WHAT TYPES OF WORKS WOULD THESE TI TLES
BE?

THE WTNESS: THEY WOULD ENCOWPASS THE VAST MAJORITY
OF OUR PUBLI SHING  THERE ARE CERTAIN TI TLES THAT WE M GHT KEEP
QUT FOR REASONS OF IF THEY' RE -- I F THE AGENT OR AUTHOR DOESN T
WANT I'T IN THERE AND I TS STI PULATED THAT THEY DON' T WANT THEM
TO BE I NCLUDED I N THERE, BUT MOST OF OUR TI TLES ARE AVAI LABLE
I N THAT WAY.

THE COURT: WELL, | MEAN, FOR EXAMPLE, WOULD THESE
HUNDRED THOUSAND | NCLUDE HARDBACKS?

THE W TNESS: YES.

THE COURT: SOFT BACKS?

THE WTNESS: YES, ABSOLUTELY.

THE COURT: WOULD | T | NCLUDE MONOGRAPHS?
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THE W TNESS: YES.

THE COURT: WHAT PART OF | T WOULD BE MONOGRAPHS?

THE WTNESS: | WOULD SAY THE VAST MAJORI TY BECAUSE
WE' RE A VERY MONOGRAPH HEAVY PUBLI SHER ESPECI ALLY OVER TI ME
OVER THE CENTURY OR SO THAT THOSE BOOKS WERE PUBLI SHED. I T
WOULD BE A REAL STAB IN THE DARK, BUT |'D PROBABLY SAY 65, 70
PERCENT, SOMETHI NG LI KE THAT.

THE COURT: SO W THOUT FLI PPI NG BACK IN MY NOTES AND
DA NG SOVE MATH, WHAT PERCENTAGE OF YOUR TI TLES WOULD BE
AVAI LABLE THROUGH CCC?

THE WTNESS: | WOULD IMAG NE I T WOULD BE IN THE M D
90" S PERCENTAGE W SE.

THE COURT: THANK YQU.
BY MR RICH
Q CAN ANYBCDY GO TO CCC W TH RESPECT TO THESE HUNDRED
THOUSAND Tl TLES AND COPY AS MJUCH OF THOSE TI TLES AS THEY W SH,
OR ARE THERE ANY RESTRI CTI ONS WH CH YOU OR TO YOUR KNOW.EDGE
CCC MAY PLACE ON THOSE COPYI NG PRI VI LEGES?
A THE VWAY | T WORKS | S ANY PUBLI SHER | S RELUCTANT OR SHOULD
BE RELUCTANT | F THEY' RE NOT TO HAVE A TH RD PARTY BETWEEN THEM
AND THEI R CUSTOVER BECAUSE YOU WANT TO KNOW HOW THE CUSTOMER | S
BEHAVI NG WHAT READERS WANT, WHAT PROFESSORS WANT, AND ONE OF
THE TH NGS THAT WE' RE VERY KEEN ON IS GETTI NG FEEDBACK FROM CCC
I N THAT RESPECT.

ONE OF THE WAYS WE' VE APPROACHED THIS IS TO SAY FOR
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PRINT | F THERE I S A REQUEST OF MORE THAN 15 PERCENT OF THE
WORK - -

Q ONE FI VE?

A YES, 15 PERCENT OR 150 COPI ES, THAT REQUEST CGETS PUSHED UP
TO ONE OF OUR PERM SSIONS PECPLE. ITF IT'S A MATTER OF ONLI NE,
IF 1T S A D A TAL REQUEST, THOSE PERCENTACGES ARE SLI GHTLY

DI FFERENT. | T'S 20 PERCENT AND I T'S TWD CHAPTERS.

VERY FEW OF THOSE REQUESTS ACTUALLY DO GET BUMPED UP
TO THOSE PERM SSIONS PECPLE. | THINK I T'S I N THE NEI GHBORHOOD
PROBABLY OF ONE OR TWO OR THREE PERCENT AT THE MOST A YEAR, AND
THOSE REQUESTS TO THE PERM SSI ONS PECPLE |F I T'S 80 PERCENT OF
ABOOK ORIF IT S A BOOK WHERE THEY KNOW THAT THE AUTHOR HAS
EXPRESSED RESERVATIONS OR | F THERE | S SOVE COVPLI CATI ON, THEY
WLL GO EITHER TO THE EDI TORI AL DI RECTOR OR THE PUBLI SHER OF
THE AREA IN VWH CH THE BOOK IS PUBLI SHED AND | NQUI RE, BUT THAT
PROCESS NORMALLY TAKES 72 HOURS, 96 HOURS AT THE MOST.

I T USED TO BE A NI GHTMARI SHLY COWPLI CATED PROCESS
BECAUSE | T WAS MANUAL. | T'S AN AREA WHERE WE' VE MADE ENORMOUS
STRIDES | N TERVB OF RESPONSE TI ME BECAUSE | T WAS CREATI NG A LOT
OF TENSI ON.

Q | SHOULD HAVE ESTABLI SHED THAT WHEN OXFORD AUTHORI ZES
THE COPYRI GHT CLEARANCE CENTER TO | SSUE LI CENSES FOR THE

TI TLES YOQU VE AUTHORI ZED, THAT' S A NONEXCLUSI VE ARRANGEMENT,
CORRECT?

A YES.
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Q IN OTHER WORDS, A USER AT I TS ELECTI ON COULD COVE El THER
TO THE COPYRI GHT CLEARANCE CENTER OR IN THEORY COME DI RECTLY TO
OXFORD TO MAKE THAT REQUEST, CORRECT?

A YES.

Q AND DO | UNDERSTAND YOUR ANSWERS JUST NOW TO SAY THAT | F
TO HER HONOR' S QUESTION LET'S TAKE THE -- LET'S DO THIS I N

Pl ECES. LET'S ASSUME THAT A USER WERE TO GO TO CCC AND ASK FOR
16 PERCENT OR 30 PERCENT OF A WORK VWH CH WOULD TRI GGER A BQOUNCE
BACK SAYI NG WAI T A M NUTE, WE' RE NOT' AUTHORI ZED?

A Rl GHT.

Q DO | UNDERSTAND YOUR ANSWER TO BE THAT THAT IS NOT THE END
OF THE PROCESS OR NEED NOT BE FOR THAT USER S REQUEST?

A NO, CERTAI NLY NOT.

Q THEY CAN STILL COVE TO YOU FOR -- TO OXFORD DI RECTLY TO
ASK FOR PERM SSI ON AS TO THAT USE?

A YEAH, AND THAT PROCESS | SN T AUTOVATED | N THE SAVE WAY
THAT THE LEVEL BELOWIS, BUT IT IS A VERY CLEAN AND EFFI Cl ENT
PROCESS. |IT TAKES A MATTER OF A COUPLE OF DAYS. | F PEOPLE ARE
QUT OF TOWN, THESE ARE PECPLE IN THE U. K., IF THERE' S A ROYAL
VEDDI NG I T MAY TAKE A LITTLE LONGER, BUT | T TENDS NOT' TO BE AN
| SSUE.

Q AND W TH RESPECT TO WHATEVER PERCENTAGE, SMALL PERCENTAGE
APPARENTLY OF WORKS ARE NOT LI CENSED THROUGH THE CCC, IS IT
ACCURATE AS WELL THAT A USER COULD STILL SEEK A LI CENSE FOR AN

EXCERPT DI RECTLY FROM OXFORD?
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A SURE, YES.
Q NOW DOES THE AUTHORI ZATI ON TO CCC | NCLUDE OUT OF PRI NT
TI TLES?
A I T DCES, YES.
THE COURT: LET ME GO BACK JUST A M NUTE. YQU SAID
OVER 90 PERCENT, BUT | DI D FLI P BACK I N MY NOTES, AND YQU SAI D
EARLI ER YOU ALL HAD 142 M LLI ON TEXTBOCKS.
THE W TNESS: SCRRY, THAT WAS 142 M LLI ON DOLLARS I N
ANNUAL SALES.
THE COURT: ALL RIGHT. THAT'S DOLLARS. EXCUSE ME.
MR RICH WE LL GET INTOWTH M5. ARMSTRONG, YOUR
HONOR, SOVE OF THE DETAILS OF THE -- WE CALL I T CCC FOR
SHORT -- LI CENSI NG PROGRAMS, AND |'M NOT' GO NG TO ATTEMPT TO DO
THAT THROUGH THI S W TNESS.
BY MR RICH
Q BUT ARE YOU AWARE THAT CCC OFFERS AMONG | TS LI CENSI NG
PROGRAM | N VWHI CH OXFORD PARTI Cl PATES PROGRAMS WHI CH OPERATE ON
A TRANSACTI ON BY TRANSACTI ON LI CENSI NG BASI S?
A YES.
Q AND | N THOSE PROGRAMS DO YOU KNOWWHETHER | T''S OXFORD
UNI VERSI TY PRESS OR CCC WHI CH ESTABLI SHES THE PER TRANSACTI ON
PRI CI NG TO THE USER?
A I TS OXFORD UNI VERSI TY PRESS.
Q AND WHAT | S THE PER TRANSACTI ON FEE THAT OXFORD HAS

AUTHCRI ZED CCC TO CHARGE FOR AN ACADEM C USE OF WORKS W THI N
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CCC S LI CENSI NG REPERTORY?
A TS 12 CENTS A PAGE
Q AND SO THAT | F A PROFESSOR WANTED TO MAKE AN ERES TYPE USE
FOR A COURSE OF 30 STUDENTS, WOULD THAT 12 CENTS A PAGE BE
TI MES THE NUMBER OF PAGES OF THE EXCERPT TI MES THE NUMBER OF
STUDENTS?
A CORRECT, YEAH.

MR RICH AND, YOUR HONOR, WE' LL HEAR TOMORROW ABQUT
A SERVI CE CHARGE THAT CCC LEVI ES TO THAT TRANSACTI ON.
BY MR RICH
Q DCES OXFORD TO YOUR KNOW.EDGE PARTI Cl PATE | N ANOTHER
ACADEM C FACI NG LI CENSE PROGRAM OFFERED BY THE COPYRI GHT
CLEARANCE CENTER WHI CH OFFERS LI CENSES ON A REPERTCRY OR
SO CALLED BLANKET W DE BASI S?
A YES.
Q AND | TAKE I T I N THAT PROGRAM DO YOU HAVE AN UNDERSTANDI NG
AS TO HOWTHE PRICING | S SET FOR THAT OFFERI NG TO THE ACADEM C
COMMUNI TY?
A MY UNDERSTANDI NG | S THAT I T IS AS THE TERM BLANKET LI CENSE
SUGCGESTS, I T'S PRI MARILY ATTRACTI VE TO SCHOOLS THAT USE A
CONSI DERABLE AMOUNT OF OXFORD CONTENT AND WANT TO REDUCE THE
TRANSACTI ONAL FRI CTI ON CR COST OF THAT AND SI MPLY AGREE TO AN
ANNUAL FEE WHICH | S FOR THE USAGE OF ALL OF I T BASI CALLY. ALL
OFITISALITTLE BIT OF A BLUNT TERM BUT IT'S | TH NK A

BLANKET USAGE.
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Q SIR, HOW DO THE ACTI VI TI ES AT GSU THAT OXFCRD | S HERE
COVPLAI NI NG ABQUT HARM OXFORD I N I TS BUSI NESS?

MR HARBIN: OBJECT, YOUR HONOR, FOR THE RECORD.
I TS QUTSI DE THE SCOPE OR BEYOND THE | SSUE OF DI RECT
PERM SSI ONS CALCULATI ON FOR THE WORKS USED AND NOT DI SCLOSED | N
DI SCOVERY.

THE COURT: OVERRULED.

THE WTNESS: WELL, WE' RE AT A TIME WHERE AS | SAID
EARLI ER PEOPLE ARE USI NG SMALLER CHUNKS OF | NFORVATI ON TO TEACH
ALL THE TI ME, AND THEY' RE ABLE TO TAILOR OR CUSTOM THEI R
PEDAGOGY MORE AND MORE. THEY' RE NOT HELD CAPTI VE BY A G VEN
BOOK, AND THAT' S CHANGED RADI CALLY I N THE LAST TEN YEARS, AND
WHAT WE' RE TRYI NG TO DO AT OXFCRD IS TO PROVI DE PEOPLE WTH A
GREAT MANY OPTI ONS TO FACI LI TATE EXACTLY THAT.

HOAEVER, | F THAT PRCCESS TAKES PLACE AND THERE IS NO
MEANS OF OUR RECOVERI NG THE REVENUE THAT WE' VE TRADI TI ONALLY
RECOVERED | N DI FFERENT FORM5S, THEN | T WLL ACTUALLY HAVE A
REALLY DANMAG NG AFFECT ON OUR ABI LI TY TO CONTI NUE TO CPERATE.
Q HAVE YQU G VEN CONSI DERATI ON TO THE CONSEQUENCES FOR THE
VITALITY OF OXFORD S BUSI NESS OR THE PRACTI CES WH CH YOU HAVE
OBSERVED TAKI NG PLACE AT GSU TO MJULTI PLY AND BECOVE PREVALENT
ACROSS THE 4, 000 OR SO COLLEGES OR UNI VERSI TI ES OR SOVE LARCGE
SUBSET THEREOF NATI ONALLY?

MR HARBIN:  SAVE OBJECTI ONS, YOUR HONOR

THE COURT: |'LL ALLOWIT.
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THE WTNESS: YEAH, | TH NK THAT THAT'S AN ANXI ETY
THAT MANY PUBLI SHERS HAVE, CERTAI NLY PUBLI SHERS CATERI NG TO AN
I NSTI TUTI ONAL AND ACADEM C MARKET. | THINK | F THAT WERE TO
HAPPEN WE WOULD HAVE TO CURTAI L OQUR OPERATI ONS I N SOVE WAY, AND
I TEND NOT TO THI NK TOO HARD ABQUT THI S BECAUSE I T'S PRETTY
DI SMAL TO CONTEMPLATE, BUT | SUSPECT WHAT WOULD HAPPEN | S WE
WOULD PROBABLY HAVE TO CUT BACK I N SOVE OF QUR PUBLI SHI NG AND
THAT WOULD BY NATURE BE IN THE LEAST REVENUE GENERATI NG AREA.

SO WHEN | MENTI ONED THOSE 17 DI SCI PLI NES THAT WE
PUBLI SH I N, THERE ARE SOME DI SCI PLI NES THAT ARE QUI TE LUCRATI VE
M GHT BE TOO STRONG BUT THAT GENERATE MORE REVENUE THAN OTHERS,
ECONOM CS, FI NANCE, CHEM STRY. THE SCI ENCES TEND TO DO WELL.

WHAT TENDS TO DO LESS WELL ARE THE HUMANI TI ES,
LI TERARY STUDI ES, CLASSICS. THEY TEND TO HAVE SMVALLER AREAS.
SMALLER READERSHI PS, AND THEY ARE NOT FI NANCED | N THE
UNI VERSI TY I N THE SAME WAY. SO | SUSPECT WHAT WE WOULD LI KELY
DO IS CUT BACK IN SOVE OF THOSE AREAS AS A MEANS OF DEALI NG
WTH A REVENUE SHORTFALL.

THE COURT: DO YOU HAVE KNOW.EDGE OF HOW PREVALENT
GEORG A STATE' S PRACTICE IS I N OTHER SCHOOLS?

THE WTNESS: WELL, THERE HAVE BEEN OTHER SCHOOLS WHO
VWE HAVE APPROACHED, SYRACUSE, HOFSTRA AND MARQUETTE AND HAVE I N
CONJUNCTI ON W TH THEM WORKED QUT - -

THE COURT: THAT'S NOT THE QUESTION | ' M ASKI NG YQU.

YOU MADE A STATEMENT ABCQUT, YOU KNOW | F THI S BECOVES PREVALENT
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AT A LOT OF SCHOOLS, AND |'M ASKI NG YOU DO YOU KNOW HOW
PREVALENT A PRACTI CE LI KE GEORA A STATE' S | S AT OTHER SCHOCLS

ACROSS THE COUNTRY?

THE WTNESS: | DON T KNOW THAT FI RSTHAND, NO, YOUR
HONCR.
BY MR RICH
Q "M GO NG TO SHOW YOU ANOTHER WORK | NVOLVED IN THI S CASE.

THIS ONE | S ENTI TLED THE POAER ELI TE BY AN AUTHOR C. WRI GHT
M LLS, AND I F | MAY APPRCACH, YOUR HONOR?

THE COURT: YOU MAY.
BY MR RICH
Q THIS IS PLAINTIFFS EXH BIT 448. |S TH S A WORK YOU RE
FAM LI AR W TH?
A YES, ITIS
Q CAN YQU DESCRI BE THE NATURE OF THI S WORK AND WHAT SPECI AL
CONTRI BUTI ON TO SCHOLARSHI P | T HAS MADE?
A TH' S WAS A BOOK THAT WAS PUBLISHED IN THE M D 50'S BY C.
WRI GHT M LLS WHO | S ONE OF THE MOST | NFLUENTI AL SOCI OLOE STS OF
THE 20TH CENTURY.

I T 1 DENTI FI ED THE DEVELOPMENT OF A CLASS, A M DDLE
CLASS, THE PONER ELI TE AS HE CALLS IT, THAT WAS CHANG NG
SOC ETY, AND THI S WAS RELATI VE TO THE H STCORI CAL POAER
STRUCTURES IN THE U. S.

TH' S WAS A DEVELOPMENTALLY DI FFERENT STAGE | N THAT

TH'S WAS ACTUALLY A GROUP OF PECPLE I N TERVb OF WHERE THEY WERE
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GROW NG UP, WHERE THEY WERE GO NG TO COLLEGE, THAT THEY ALL
ESSENTI ALLY WERE OF ONE GROUP AND THAT THI S HAD A PROFOUND
| MPACT ON THE WAY IN WHI CH SOCI ETY WAS EVCLVI NG

MR RICH YOUR HONCR, AT THIS PONT |I'D LIKE TO
OFFER PX-448 | N EVI DENCE?

MR HARBIN:  NO OBJECTI ON, YOUR HONCR

THE COURT: | T'S ADM TTED.
BY MR RICH
Q | F WE COULD CALL UP ON THE SCREEN FROM THE JO NT FI LI NG
VWH CH | BELIEVE IS JX-5 A REFERENCE TO THS WVHICH | BELIEVE IS
AT G 19 OF THAT DOCUMENT | NVOLVI NG A FALL 2009 USAGE.

CAN YQU SEE I T FROM WHERE YQU RE SI TTI NG SIR?
A | CAN.
Q I F WE CAN SCROLL TO THE RI GHT AS TO THE SUGGESTED RETAI L
PRICE OF THHS WORK, I T'S LI STED AS $19.95; IS THAT CORRECT?
A YES.
Q AND ASSUM NG THAT AS REPORTED ON THI S EXHI Bl T PROFESSOR
HARVEY IN THE COURSE | NVOLVED HAD 16 STUDENTS IN THE CLASS; DO
YOU SEE THAT REPORTED THERE?
A YES.
Q SO AM | CORRECT THAT THE POTENTI AL LOST SALES TO OXFORD
VWERE TH S WORK PURCHASED BY STUDENTS | NSTEAD OF | TS TWO
CHAPTERS BEI NG USED W THOUT PERM SSI ON WOULD HAVE GENERATED 16
SALES AT OR PERHAPS SOVEWHAT BELOW THE SUGGESTED RETAI L PRI CE;

I S THAT CORRECT?
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MR HARBIN:. | WOULD JUST OBJECT THAT IT'S IN THE
NATURE OF ARGUMENT, YOUR HONOR. | MEAN THE W TNESS | S JUST
DA NG A MATHEMATI CAL CALCULATI ON.

THE COURT: OVERRULED.

THE W TNESS: YES.
BY MR RICH
Q AND ARE YQU AWARE, SI R, WHETHER TH S SAME WORK HAS BEEN
PLACED ON GEORG A STATE' S ERESERVE SYSTEM I N PRI OR ACADEM C
TERMG?
A | AM
Q DO YOU KNOW HOW MANY PRI OR TERMS SINCE 2005 THI S WORK HAS
APPEARED?
A | BELIEVE IT'S FI VE SEMESTERS.

MR HARBIN. | OBJECT, YOUR HONOR. IT' S | RRELEVANT
AND | T'S QUTSI DE THE COURT'S ORDER. I T'S | RRELEVANT TO WHAT
HAS HAPPENED AS A RESULT OF THE POLI CY THAT WAS ADOPTED AT
GEORG A STATE I'N 2009.

THE COURT: DO YOU W SH TO RESPOND?

MR RICH YES, YOURHONOR, | DO | THINKIT S
CRITI CAL TO SHOWN THAT AS PART OF THE EFFORTS THAT WE' RE HEARI NG
ABQUT ALL OF THE REMEDI AL WORK BEI NG DONE UNDER THE NEW PQOLI CY
AND G VING IT TIME PER MR SCHAETZEL'S OPENI NG WHAT WE' RE
SEEI NG I N MANY CASES | S A PERSI STENCE I N USE, NO CHANGE I N
PRACTI CE NOTW THSTANDI NG THE NEW POLI CY, AND | AM ELI CI TI NG TWO

EXAMPLES OR |' M SEEKI NG TO BY THI S LI NE OF EXAM NATI ON THAT
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I T'S BUSI NESS AS USUAL AS TO | MPORTANT WORKS.

THE COURT: OBJECTI ON SUSTAI NED.
BY MR RICH
Q NOW YQU ALSO -- WVELL, LET ME ASK YQU THI S | N QUESTI ON
FORM  THE HARM ABOUT WWH CH YOU ARE CONCERNED TO OXFORD S
BUSI NESS | S THAT STRICTLY W TH RESPECT TO LOST SALES, OR DCES
I T ALSO ENTAI L OTHER POTENTI AL LOST | NCOVE SOURCES?

MR HARBIN: JUST FOR THE RECORD AGAI N, YOUR HONCR, |
OBJECT. | TH NK YOU ADDRESSED | T.

THE COURT: OVERRULED.

THE WTNESS: | T WOULD PERTAI N ALSO TO SOVETHI NG WE
REFER TO AS OTHER PUBLI SHI NG | NCOVE ON OUR PROFI T AND LGOSS
STATEMENT WH CH | NCLUDES PERM SSI ONS REVENUE.
BY MR RICH
Q AND CAN YQU TELL THE COURT I N YOUR FI SCAL YEAR 2009
APPROXI MATELY WHAT WERE THE OVERALL PERM SSI ON | NCOVE EARNED BY
OXFCRD?
A IT WAS | BELIEVE A LITTLE OVER A M LLI ON DOLLARS, ABQUT A
M LLI ON FI FTY THOUSAND THEREABQUTS.
Q AND | N FI SCAL 2010 DO YOU KNOW WHAT THAT NUMBER WAS
APPROXI MATELY?
A IT WAS A LITTLE BIT UNDER 840, 000 DOLLARS.

MR HARBIN:  YOUR HONOR, | OBJECT IN THE SENSE THAT
TH' S | NFORVATI ON HAS NOT BEEN PROVI DED BY THE PLAI NTlI FFS SO WE

HAVE NOTH NG TO BASE I T ON.
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THE COURT: THE QUESTI ON WOULD BE DI D YOU ASK FOR
| T?

MR HARBIN: | THINK VE DID, AND I THINK I'T WAS
PROVI DED UP TO 2009 WH CH | S WHAT WE HAVE.

THE COURT: SO THE OBJECTION IS YOU ASKED FOR IT IN
DI SCOVERY AND YOU DI DN T GET THE | NFORVATI ON?

MR HARBIN: THE MORE RECENT | NFORMATI ON. WE GOT' UP
TO I TH NK FI SCAL YEAR 2009.

MR RICH | BELIEVE WE HAVE PRODUCED | N DI SCOVERY FY
2010 | NFORNVATI ON, YOUR HONCR, AND THI'S W TNESS | N ADDI Tl ON |
THOUGHT | T WOULD BE ENTI RELY APPROPRI ATE TO PROVI DE A SUBSET OF
THAT | NFORVATI ON WHI CH | S WHAT PERM SSI ON | NCOVE THEY ACHI EVED
IN FY 2010.

MR HARBIN:  YOUR HONOR, | BELIEVE I T'S BEEN
PRODUCED -- GLOBAL NUMBERS HAVE BEEN PRODUCED AS TO WHAT THEI R
WORLD REVENUE HAS BEEN. REVENUE FOR WORKS AT | SSUE ON THE
ORI G NAL LI ST BUT NOT THEI R OVERALL PERM SSI ONS | NCOMVE | S MY
UNDERSTANDI NG,

MR RICH WE PRODUCED THE DOCUMENTS REQUESTED FOR
THAT WERE MAI NTAINED I N TERVMS OF FI NANCI AL RECORDS. |' M NOT
AWARE OF A SPECI FI C REQUEST FOR A BREAKQUT OF PERM SSI ONS
I NCOVE. HAD I'T BEEN REQUESTED, WE WOULD HAVE PROVI DED I T.

THE COURT: SO YQU RE SAYI NG THERE WAS NO REQUEST I N
DI SCOVERY CONCERNI NG G VE ME THE AGGREGATE AMOUNT OF YOUR

PERM SSI ONS | NCOMVE LET' S SAY FOR 20107?
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MR RICH YOUR HONOR, | WLL CERTAINLY WANT TO CHECK
WTH MY TEAM BECAUSE MY MEMORY |'S NOT' COMPREHENSI VE, BUT |
DON T BELI EVE | T WAS FORMULATED | N THAT FASHI ON, BUT MY
UNDERSTANDI NG | S WE PRODUCED THE FI NANCI AL DATA THAT WERE
REQUESTED AS THEY WERE NAI NTAI NED BY THE COVPANY.

MR HARBIN:. IF | MAY MAKE ANOTHER BRI EF PO NT, YOUR
HONOR, AGAIN THIS IS I N THE NATURE OF AN ECONOM C ANALYSI S. WE
HAVE PERM SSI ON | NCOVE THAT HAS FALLEN FROM 2009. HE HAS NOT
BEEN DESI GNATED AS AN EXPERT. THEY DI D HAVE AN EXPERT WHO
OPI NED ABOUT PERM SSI ON | NCOVE, BUT HER TESTI MONY WAS THAT I T
HASN T GROMN AS QUI CKLY AS OTHER REVENUE.

NOW THEY' RE OFFERI NG A COVPLETELY DI FFERENT ANALYSI S
NOT SUPPORTED BY DOCUMENTS, NOT SUPPORTED BY EXPERT TESTI MONY
AND | THHNK IT'S --

THE COURT: WELL OBVIQUSLY | DON T KNOW WHAT WAS
REQUESTED I N DI SCOVERY. YQU ALL KNOW | DON T KNOW HERE' S
WHAT "M GO NG TODO [|'MGJI NG TO GO AHEAD AND OVERRULE THE
OCBJECTION, BUT IF YOU CAN GO BACK AND LOCK AND PROVE THAT
YOU RE RIGHT, I'LL STRRKEIT. SO AT THHS TIME I'M GJ NG TO
OVERRULE THE OBJECTI ON AND YOQU NMAY PROCEED.

MR RICH THANK YQU, YOUR HONOR
BY MR RICH
Q YOU MENTI ONED TO HER HONOR EARLI ER ON YOUR TESTI MONY THAT
OXFORD S FY 2010 REVENUES WERE ABOUT 142 M LLI ON DCLLARS; | S

THAT CORRECT?
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A YES.
Q VWHAT WAS | TS NET OPERATI NG | NCOVE I N FY 2010, AND | KNOW
THAT NUMBER WAS PRCDUCED TO THE OTHER Sl DE?
A | BELIEVE IT WAS A LI TTLE BELOW FI VE AND A HALF M LLI ON.
Q NOW IS A DOLLAR OF PERM SSI ONS REVENUE EQUI VALENT FROM
OXFORD' S FI NANCI AL PERSPECTI VE TO A DOLLAR OF SALES REVENUE?
A NO.
Q CAN YOQU EXPLAI N VHY?
A VELL, A DOLLAR OF BOOK REVENUE, |F YOU RE LOOKI NG AT THAT
DOLLAR AS COM NG | N AT THE TOP OF THE PROFI T AND LGSS
STATEMENT, THERE ARE VARl QUS THI NGS THAT CLAW AVWAY AT THAT
DOLLAR AS I T SI FTS DO THROUGH THE P&L.

THERE ARE WHAT WE CALL COST OF GOODS. THERE IS
ROYALTI ES. THERE' S OPERATI NG EXPENSES, | NDI RECT OVERHEAD LI KE
THE WAREHOUSE. SO BY THE END WHAT' S LEFT AT THE BOTTOM TENDS
TO BE FI'VE, SIX CENTS, SOVETH NG TO THAT EFFECT.

THE VWAY IN WH CH PERM SSI ONS | NCOVE HI TS THE P&L,
THERE |I'S NONE OF THAT STUFF DETRACTING FROMIT. | T'S SIMPLY WE
SPLIT IT WTH THE AUTHOR AND THERE IS NO OTHER ASSCCI ATED COSTS
TOIT. SOIT S ACTUALLY WHAT I N THE PARLANCE OF MY ACCOUNTI NG
AND FI NANCE COLLEAGUES, | T'S HEAVY MONEY BECAUSE | T DROPS DOMN
TO THE BOTTOM LI NE.
Q DO YOU KNOW SI R, WHETHER ANY PERM SSI ONS FEES WERE PAI D
TO OXFORD ElI THER DI RECTLY OR THROUGH THE COPYRI GHT CLEARANCE

CENTER I N CONNECTI ON W TH ANY OF THE USES OF THE OXFORD
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MATERI ALS APPEARI NG IN THE JO NT FILING WHICH IS I N EVI DENCE AS
JONT EXH BIT 5?

A I DO

Q WHAT' S THE ANSVER?

A THERE WERE NO SUCH FEES PAI D.

Q "D LIKE TO CALL UP THAT JA NT FI LI NG ONE MORE TI ME

LOOKI NG AT PAGE G 1, FALL 2009 TERM TH' S TI ME | NVOLVI NG THE
BOOK THE SLAVE COVWUNITY WHI CH | S ALREADY | N EVI DENCE AS
PX-460, AND IF WE MOVE ACROSS THIS LINE, AND THIS I S A COURSE

I NVOLVI NG A PROFESSOR DI XON CLASS OF REPORTEDLY 59 STUDENTS, AM
I CORRECT THAT HAD PROFESSOR DI XON SOUGHT A PERM SSI ON FROM QUP
OR FROM THE COPYRI GHT CLEARANCE CENTER TO USE THE REPCORTED 35
PAGES USED | BELI EVE YOU TESTI FI ED EARLI ER THAT THE FEE WOULD

BE 12 CENTS PER PAGE PER STUDENT; |S THAT CORRECT?

A YES.

Q AND DO YOU SEE THE ENTRY UNDER COST PER STUDENT OF $4. 207
A I DO

Q DO YOU UNDERSTAND THAT WOULD BE THE FEE THAT WOULD BE

CHARGED DI RECTLY OR | NDI RECTLY BY OXFORD HAD PROFESSOR DI XON
SOQUGHT TO PERM SSI ON THAT USE?

A THAT' S CORRECT, YES.

Q NOWN DURING THI S LITIGATION, SIR I T S BEEN SUGGESTED THAT
ERES USES ACTUALLY STI MULATE PURCHASES OF BOOKS BY STUDENTS.
ARE YOU FAM LI AR W TH THAT ASSERTI ON WHI CH HAS BEEN MADE?

A YES, | HAVE.
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Q  IN YOUR EXPER ENCE AND KNOMLEDGE OF THE ACADEM C MARKET,
DO YOU HAVE A REACTI ON TO THAT?
A 1' M SKEPTI CAL.
Q  VHY?
A BECAUSE MY EXPERI ENCE AS AN EDITOR AS A PUBLISHER IT IS
THE RARE STUDENT WHO TAKES THE | NI TI ATI VE TO READ MORE THAN I S
ASSI GNED TO THEM
Q  ARE YOU FAM LI AR WTH THE FURTHER CONTENTI ON VHI CH HAS
BEEN MADE BY SEVERAL PROFESSORS |N THI'S LAWSUI T I N THEI R
DEPOSI TI ONS THAT | F THESE WORKS WERE NOT AVAI LABLE TO THEM AND
THEI R STUDENTS FOR FREE THEY WOULDN T HAVE ASSI GNED THEM ARE
YOU FAM LI AR W TH THAT ARGUVENT?
A1 AM YES.
Q DO YOU HAVE A REACTI ON TO THAT?
A. VELL, | THINK IT' S A DI FFl CULT ARGUMENT TO MAKE W TH SOVE
OF THE WORKS THAT WE HAVE TALKED ABOUT TH S MORNI NG BECAUSE
THESE WORKS REALLY WERE DEEPLY | NFLUENTI AL AS EVI DENCED BY
THEI R PRINT RUNS, BY THE WAY I N WHI CH THE SCHOLARLY COMMUNI TY
HAS ENGAGED W TH THEM BY THEI R LONGEVI TY, BY THEI R CONTI NUED
RELEVANCE. SO | THINK | T WOULD VERY DI FFI CULT TO FIND A LI KE
ON LI KE SUBSTI TUTE FOR THESE BOOKS.

MR RICH THANK YOU. YOUR HONOR, WE RE GO NG TO
TURN NOW TO THE SECOND PORTI ON OF THE EXAM NATI ON WHI CH | S THE
WORK- BY- WORK ASPECT OF THI'S AND W TH ADVANCE APOLOG ES FOR THE

TEDIUM OF SOMVE OF I T.
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TO TRY TO EXPEDI TE I'T AS M5. SINGER DID, | HAVE A
LIST OF EXHBITS |'D LI KE TO OFFER | N EVI DENCE PRELI M NARI LY.
QUR BELI EF AND UNDERSTANDI NG | S THERE ARE NO OBJECTI ONS TO ANY
OF THESE. |F WE' RE WRONG, |'M SURE MY COLLEAGUES TO MY LEFT
WLL SO ADVI SE YOUR HONOR

THESE ARE ALL PLAINTIFF' S EXH BI TS 344, 345, 349,
351 --

THE COURT: COULD | ASK YQU TO SLOW DOWN.

MR RICH 353. |F THERE'S A SERIES TOGETHER CAN |
SAY | NCLUSI VE, WOULD THAT WORK?

THE COURT:  CERTAINLY.

MR RICH SO 353 THROUGH 362, 366, 367, 369 THROUGH
374, 388 THROUGH 391, 393, 394, 406 THROUGH 409, 418 THROUGH
426, 432, 437, 438, 441 THROUGH 450, 455. | SEE 451 QUT OF
SEQUENCE HERE. 456 -- | BEG YOUR PARDON, SORRY, 451, 456 --

THE COURT: NOT 4557

MR RICH  YES, 455, PARDON ME, 455 AND THEN 451 QUT
OF ORDER, 456, 457, 461 THROUGH 463, AND 467 THROUGH 480, AND
THEN AGAI N APOLOQ ES WE HAD SOVE LAST M NUTE STI TCHI NG
TOGETHER. I N ADDI TI ON 452, 453, 427, 428, 433, 434, 435, 458
AND 459.

MR HARBIN:  YOUR HONOR, | CAN T RESPOND TO ALL
THOSE. THI S IS THE FIRST WE' VE HEARD THE LI STI NG BUT, NUMBER
1, IF WVE DIDN T OBJECT IN THE PRETRI AL ORDER, WE ARE NOT

OBJECTI NG NOW  WE' LL CONFI RM THAT PERHAPS AFTER LUNCH.
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I DO KNOW THAT SOVE OF THEM ARE THE FI NANCI AL RECORDS
ABQUT THE SALES OF THE BOCKS AT | SSUE AND THE PERM SSI ON FEES
AT | SSUE THAT ARE RECORDS OF OXFORD AND WWE DO NOT OBJECT TO ANY
OF THOSE.

THE COURT: |'M GO NG TO GO AHEAD AND ADM T THEM
UNDERSTANDI NG THAT THEY ARE NOT OBJECTED TO AND I F YOU ALL
CHECK OVER YOUR LI ST AND COME TO SOVE DI FFERENT DECI SI ON, LET
ME KNOW SO THEY ARE ADM TTED.

MR RICH  THANK YOQU, YOUR HONOR  LET ME JUST IF |
MAY ADVI SE YOUR HONCR OF SOVE ONGO NG CONVERSATI ONS W TH OUR
OPPCSI NG COUNSEL. | THINK WHAT' S GO NG TO HAPPEN - -

MR HARBIN. |'M SORRY, |'VE BEEN HANDED THI S ABCUT
THE OBJECTI ONS. THERE ARE SOMVE | BELI EVE WE DO OBJECT TO WH CH
IS --

THE COURT: YOU DON' T HAVE TO TELL ME Rl GHT NOW
JUST CHECK THE PRETRI AL ORDER.

MR HARBIN. ALL RI GHT.

MR RICH WE VE HAD SOVE CONVERSATI ON ABOUT
UNDERSTANDI NG CBJECTI ONS AND ALSO BEI NG RESPONSI VE TO YOUR | N
LI M NE RULINGS SO AS NOT TO PROLONG THE AGONY OVER CERTAI N
WORKS, AND WE HAVE NOT REACHED THE END ZONE BUT WE' VE MOVED THE
BALL ALONG SOVE, AND WHAT RESPECTI VE COUNSEL HOPE TO DO W LL BE
TO PRESENT A REVI SED JO NT FI LI NG W TH EXACTLY THOSE WORKS THAT
ARE LEFT BOTTOM LI NE. THERE WLL BE SOVE WORKS THAT WLL DROP

BY THE WAY SIDE FOR A VARI ETY OF REASONS, AND | DON T TH NK
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El THER SI DE WOULD SUGGEST THAT THEY REFLECT, QUOTE, ADM SSI ONS
OF ANY KIND EXCEPT THHS | S TO MOVE THE PROCESS.

THE COURT: THAT WOULD BE TERRI FI C.
BY MR RICH
Q WTH THAT IN M ND, MR PFUND, |'D LIKE TO TALK BRI EFLY NOW
ABQUT THE REPRESENTATI VE OXFORD WCORKS WHI CH ARE AT | SSUE | N
TH'S LI TI GATI ON - -

THE COURT: LET ME I NTERRUPT YOU. WHAT DCES THAT
CLOCK SAY?

MR RICH 12:10. WHEN DO YOU CARE TO BREAK FOR
LUNCH?

THE COURT: MAYBE A QUARTER TILL ONE.
BY MR RICH
Q MR PFUND, LET'S START WTH AWAKENI NG CHI LDREN S M NDS BY
LAURA BERK YOU SHOULD HOPEFULLY HAVE A COPY OF THAT BUT WE' LL
MAKE | T AVAI LABLE. I T S PX-354 NOWIN EVI DENCE, AND THAT
APPEARS IN THE JO NT FI LI NG AT PACE B-2, AND THAT | NDI CATES
THAT PROFESSOR KRUGER USED 19 PAGES FROM THI S WORK DURI NG HER
COURSE LEARNI NG AND THE LEARNER EPY 7090 DURI NG THE SUMMVER OF
2009 TERM | S THAT CONSI STENT W TH YOUR UNDERSTANDI NG?
A YES.
Q AND CAN YQU TELL THE COURT WHEN THI S BOOK WAS PUBLI SHED
PLEASE?
A TH S BOOK WAS PUBLI SHED IN 2001.

Q HOW MANY PRI NTI NGS HAS | T BEEN THROUGH?
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A TH S BOOK HAS BEEN THROUGH FI VE PRI NTI NGS.

Q WHAT DOES THAT TELL US ABQUT THE ACCEPTANCE OF TH S WORK?
A | T SUGGESTS THAT I N A VERY COVPETI TI VE FI ELD THAT I TS
FOUND AN AUDI ENCE.

Q AND | F YOU WOULD LOOK I N YOUR BI NDER PLEASE AT PX-355 AND
356, EACH OF WVHICH IS NOW I N EVI DENCE, |'LL JUST ADVI SE THE
COURT REALLY TO MOVE THI S THAT THOSE ARE THE AUTHOR AGREEMENTS
AND COPYRI GHT REG STRATI ON CERTI FI CATES FOR THE WORK; | S THAT
CONSI STENT W TH YOUR UNDERSTANDI NG?

A YES, ITIS

Q LOOKI NG AT THI' S ENTRY PLEASE, CAN WE SCRCOLL OVER AND CAN
YOU TELL THE COURT OR CONFI RM THAT THE SUGGESTED RETAI L PRI CE
FOR TH S WORK WAS 28 DOLLARS?

A YES.

Q AND OVER I N THE NEXT COLUWN WHI CH IS COST PER STUDENT, AM
| CORRECT THAT -- DOES | T CORRECTLY REPORT THAT HAD THI S
PROFESSOR | NSTEAD OF UTI LI ZI NG THE WORK FOR FREE SOUGHT

LI CENSES THAT ON A PER STUDENT BASI S THAT EXCERPT WOULD HAVE
COST $2. 287

A YES.

Q NOW THAT SAME WORK, |F WE TURN THE TO C 10, WAS ALSO USED
BY PROFESSOR KRUGER IN THE FALL OF 2009, AND | T THERE REPORTS
THAT VERSUS THE 19 PAGES UTILIZED IN THE SUMMER, | F WE COULD
SCROLL RI GHT PLEASE, 39 PAGES OF THI'S WORK WERE USED. | F YQU

CAN KEEP SCROLLI NG, THANK YOQU. 39 PAGES WERE USED I N THE FALL,;
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DO YOU SEE THAT?
A YES.
Q AND | TAKE IT THE RETAIL COST IS THE SAME 28 DCOLLARS, AND
IN TH 'S CASE THE LI CENSE COST TI MES THE LARGER NUMBER OF
PAGES -- THAT IS M SREPORTED, YOUR HONOR, | DID THE MATH THI S
MORNI NG AND | SAI D OOPS.

THE $2.48 IS JUST WRONG | WANT TO AMEND IT I F |
MAY, AND BY MY MATH 12 CENTS Tl MES 39 COPI ES SHOULD HAVE BEEN
NOT 2.40 AS REPORTED BUT $4. 68.

THE COURT: ALL RI GHT.

MR RICH AND THEN, YOUR HONOR, TIMES THE 19
STUDENTS, THAT ERROR CARRI ED OVER, | NSTEAD OF $48. 60 BY MY MATH
I NCLUDI NG A 3 DOLLAR SERVI CE FEE TO THE COPYRI GHT CLEARANCE
CENTER, THE CORRECT NUMBER SHOULD HAVE BEEN $91. 92 FOR THE
ENTI RE CLASS. | APOLOG ZE FOR THE ERROR. | DON T TH NK VWE
HAVE ANY OTHERS.
BY MR RICH
Q I F WE COULD TURN I N YOUR BI NDER TO TAB B AND THAT DEALS
WTH THE SLAVE COMWUNI TY, AND | F WE COULD LOOK AT CG1 OF THE
JO NT FI LI NG PLEASE, HERE | T I NDI CATES THAT PROFESSOR DI XON
USED PAGES 249 THROUGH 283 OF THI S WORK DURI NG HER FALL 2009
COURSE AFRI CAN- AVERI CAN FAM LI ES AAS 3000; IS THAT CONSI STENT
W TH YOUR UNDERSTANDI NG?
A YES, ITIS

Q I F YOU WOULD NOW PLEASE TURN IN YOUR BI NDER TO PX- 357, CAN
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YQU | DENTI FY THE DOCUMENT WE' RE LOCKI NG AT 3577?

A YES, | CAN. IT IS A LISTING OF THE LI FE SALES AND

PERM SSI ONS REVENUE AND VARI QUS OTHER ASPECTS OF SEVERAL BOOKS

PROFI LED.

Q AND DO YOU KNOW THE SOURCE OF THE DATA ON PX-357?

A YES, | T WAS GENERATED BY COLLEAGUES OF M NE | N OQUR FI NANCE
AND ACCOUNTI NG DEPARTMENT.

Q DO YOU KNOW | F THE DATA WERE DERI VED FROM DATA NAI NTAI NED

IN THE ORDI NARY COURSE OF OXFORD S BUSI NESS?

A YES.

Q ARE YQU ABLE TO I DENTIFY -- | SEE, | TH NK, TWO REPORTI NG
LI NES RELATI NG TO SLAVE COWMUNITY. | KNONTH S | S HARD TO
READ.

A RI GHT, ONE SAYS CL VWHI CH MEANS CLOTH WHICH | S A PUBLI SHI NG
TERM FOR HARDBACK, AND THEN THE OTHER HAS P BEH ND THE TI TLE
VWH CH I S FOR PAPERBACK. SO THAT WOULD BE THE RELEVANT - -
Q AND VWHAT DO THESE DATA REVEAL AS TO THE NUMBERS OF UNI T
SALES OF THHS WORK AND THIS -- PARDON ME, THIS IS, |IF WE SCRCOLL
TO THE TOP LEFT PLEASE, TH S A LI FE- TO- DATE ANALYSI S OF THOSE
BOOKS; |'S THAT CORRECT?
A RIGHT. SO THE SALES QUANTI TY SUGGESTS WE SOLD 204, 757
COPI ES GROSS, THEN WE RECEI VED 55, 286 RETURNS, AND THAT WE HAVE
SOLD THROUGH AS WE SAY 149, 471 BOOKS.

MR RICH AND IS YOUR HONOR FAM LI AR WTH THE

CONCEPT OF RETURNS; 1S THAT A CONCEPT THAT YOU RE FAM LI AR
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W TH?

THE COURT: WELL, | HEARD SOVE TESTI MONY ABOUT IT
YESTERDAY. | T SEEMS SELF- EXPLANATCRY.

MR RICH YES ITIS  THANK YQOU.
BY MR RICH
Q AND IN TERMS OF -- |F YOU LOOK AT THE THI RD COLUWN FROM
THE LEFT OF THI S DOCUMENT, | T NET SALES VALUE; WHAT DOES THAT
REPRESENT?
A THAT REPRESENTS THE TOTAL REVENUE GENERATED AFTER RETURNS
FROM THE SALES OF THOSE UNI TS.
Q OKAY. AND | F YOU MOVE THREE COLUMNS TO THE RI GHT, THERE
'S SOVETHI NG LABELED TOTAL OPI; DO YOU SEE THAT?
A R GHT, THAT'S A TERM WWE USE AT OXFORD FOR OTHER PUBLI SHI NG
I NCOVE, AND THAT REFERS TO PERM SSI ONS AND THE LI KE.
Q YOQU SAI D OTHER PERM SSI ONS?
A YES, THE PERM SSI ONS | NCOME.
Q BUT MORE THAN SI MPLY PERM SSI ONS?
A THAT'S RIGHT, |I'T CAN I NCLUDE TRANSLATIONS. |IT CAN -- IT'S
MOSTLY PERM SSI ONS AND TRANSLATI ONS. THERE ARE OCCASI ONAL
OTHER THI NGS, BUT THOSE ARE VERY RARE.
Q I F YOQU COULD LOOK AT EXHI BIT PX-344 IN YOUR BINDER. IT' S
MULTI PAGE DOCUMENT; DO YOU HAVE THAT?
A YES, | DO
Q IS TH'S A DOCUMENT YOU ARE FAM LI AR W TH?

A ITI1S.
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Q VWHAT IS IT?

A IT 1S A REPORT THAT WE CGENERATE USI NG OQUR SAP SYSTEM OF
REVENUE OF OPlI ESSENTI ALLY OF OTHER PUBLI SHI NG | NCOME.

Q IS TH'S A BREAKDOMWN OF WHAT THAT OPI CONSI STS OF BY TI TLE?
A CORRECT.

Q | F YOU WOULD LOCK OVER TO THE NEXT TO THE LAST PACE OF
THS EXH BIT, I THNK YOU LL FIND A ENTRY FOR THE SLAVE
COWLUNI TY; DO YOQU SEE THAT?

A I DO

Q COULD YQU I NDI CATE -- THERE IS A LI NE FOR PERM SSI ONS; DO
YOU SEE THAT?

YES.

AND | T'S REPORTED AS $3, 758. 05; IS THAT CORRECT?

THAT' S CORRECT.

'S THAT A PURE PERM SSI ONS | NCOVE - -

YES.

-- READI NG ON THAT; I N OTHER WORDS, THAT'S THE PORTI ON OF

o >» O » O >

THE OPI RELATI NG TO PERM SSI ONS | NCOVE FOR THI S WORK?
A YES, THAT'S RI GHT.

MR RICH  OKAY. AT TH S PO NT, YOUR HONOR, | WOULD
OFFER BOTH PLAINTI FFS' EXHI BI T 357 AND PLAI NTI FFS' EXH BI T 344
I NTO EVI DENCE.

MR HARBIN:  NO OBJECTI ON, YOUR HONCR.

THE COURT: THEY ARE ADM TTED.

BY MR RICH
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Q AND | N YOUR BINDER, SIR, |F YOU CONTINUE, AND, AGAIN, TH S
'S JUST FOR | NFORMATI ON PURPOSES | THI NK SI NCE THESE ARE | N

EVI DENCE, PX-461 BEI NG THE AUTHOR AGREEMENT FOR THI S WORK AND
PX-462 THE REGQ STRATI ON CERTI FI CATE, 1S THAT CORRECT?

A YES, THAT'S CORRECT.

Q LET"S TURN TO TAB C PLEASE, MOVI NG ALONG THI S | S NEXT
WORK EVCOLUTI ON OF | NFECTI QUS DI SEASE BY PAUL EWALD?

A YES.

Q AND THAT'S PX-388 IS THE BOOK | TSELF?

A YES.

Q AND THE JO NT FI LI NG AT C 7 | NDI CATES THAT PROFESSOR
MCCOMBI E USED PAGES 15 TO 34 OF THS WORK I N THE FALL 2009 TERM
FOR HER COURSE EPI DEM CLOGY AND ANTHROPOLOGY 4440; |S THAT
CORRECT?

A YES.

Q AND | F YOU WOULD LOOK I N YOUR BI NDER PX-389 AND 390 WH CH
ARE | N EVI DENCE, | UNDERSTAND THOSE TO BE RESPECTI VELY THE
AUTHOR AGREEMENT AND A COPYRI GHT REG STRATI ON CERTI FI CATE FOR
THE WWORK, CORRECT?

A CORRECT.

Q OKAY. AND COULD YOQU TELL US HOW MANY PACGES OF TEXTURAL
MATTER ARE I N THI S BOOK PLEASE?

A I T LOOKS TO BE 215.

Q OKAY. AND STAYI NG WTH THE EXCERPT FROM THE JO NT EXH BI T

UP ON THE SCREEN, IS I T ACCURATE AS REPORTED THAT THE SUGGESTED
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RETAIL PRICE OF THE HARD BOUND EDITION OF TH'S WORK IS 170
DOLLARS AND THE PAPER EDI TI ON 60 DOLLARS?

A YES.

Q AND TO THE RI GHT THAT HAD THI S EXCERPT BEEN PERM SS| ONED
| NSTEAD OF USED FOR FREE, EACH STUDENT WOULD HAVE BEEN CHARGED
BY THE COPYRI GAT CLEARANCE CENTER -- PARDON ME, THE PER WORK
CHARGE WOULD HAVE BEEN $2. 407

A YES.

Q LET"S TURN TO TAB D PLEASE. THE NEXT WORK | S APPROACHES
TO QUALI TATI VE RESEARCH BY SHARLENE HESSE- Bl BER, AND | F WE LOOK
AT THE JO NT FI LI NG AT PAGE G- 8 PLEASE, HERE WE | NDI CATE THAT
PROFESSOR KAUFMANN USED PAGES 447 THROUGH 472, THAT'S 26 PAGES
OF TH S WORK, DURI NG HER COURSE EPRS 8500 I N THE FALL 2009
TERM CORRECT?

A CORRECT.

Q ALL RIGHT. AND IF YOU LOCK AT THE BOOK | TSELF PLEASE,
COULD YOQU CONFI RM THAT THE CHAPTER APPEARI NG AT PACGES 447 TO
472 CORRESPONDS TO THE ESSAY Tl TLED THE ART AND POLI TI CS OF

| NTERPRETATI ON BY NORVAN DENZI N?

A YES, CONFI RVED.

Q AND | F YOU COULD TURN TO PAGE ROVMANETTE 14 PLEASE, AM |
CORRECT THAT THI S | NDI CATES THAT THE CHAPTER TAKEN WAS

PUBLI SHED W TH THE PERM SSI ON OF SAGE PUBLI CATI ONS?

A YES, THAT'S RI GHT.

Q AND SORRY TO HAVE YOU MOVI NG AROUND, BUT NOW I F YOU WOULD
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RETURN TO THE BI NDER PLEASE, DO YOU RECOGNI ZE PLAI NTI FFS'

EXH BIT 351 NOWIN EVI DENCE AS THE AUTHOR AGREEMENT?

A YES, | DO

Q AND THEN BACK UP TO THE CHART HERE, AM | CORRECT THAT AS
TO TH S WORK, | F VWE COULD SCROLL RI GHT, THE SUGGESTED RETAI L
PRI CE AS SHOMWN HERE IS 92 DOLLARS HARD BOUND AND 49. 95 | N PAPER
EDI TI ON?

A YES.

Q AND TO THE RI GHT THAT THE PER STUDENT LI CENSE COST HAD
TH S WORK BEEN PERM SSI ONED WAS $3. 127

A THAT' S RI GHT.

Q LET"S GO TO TAB E PLEASE WVHICH I S A BOOK ENTI TLED FI LM
LANGUAGE, A SEM OTI CS OF THE CI NEMA BY CHRI STI AN METZ;, AM |
CORRECT THAT THIS BOOK 1S NO LONGER I N PRI NT?

YES.

BUT NONETHELESS AVAI LABLE FOR LI CENSI NG?

CORRECT.

o > O >

OKAY. NOW THE JAO NT FILING AT G 11 | NDI CATES THAT
PROFESSOR BARKER USED PAGES 108 TO 148 OF THI S BOOK I N HER
COURSE CALLED FI LM THEORY AND CRITICI SM THAT'S FI LM 4750,
DURI NG THE FALL 2009 TERM | S THAT CONSI STENT W TH YOUR
UNDERSTANDI NG?

A ITIS.

Q AND | F YOU WOULD TAKE A LOOK PLEASE IN YOUR BI NDER AT

PLAI NTI FFS' EXH BI T 3937

ANDRE G ASHLEY, O C R



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3 - 97

A YES.
Q CAN YQU DESCRI BE WHAT TH S DOCUMENT | S PLEASE?
A THI'S A TRANSLATI ON AGREEMENT BETWEEN KLI NCKSI ECK
PUBLI CATI ONS WHI CH | S GRANTI NG TO OXFORD THE RI GHT - -

MR HARBIN: EXCUSE ME, SIR My COPY OF THE BOOK
DCESN' T HAVE 393 INIT. DO YOU ALL HAVE A COPY?

MR RICH APOLOG ES. | F WE MAY HAVE A MOMENT, YOUR

(PAUSE I N THE PROCEEDI NGS. )

MR HARBIN. THANK YQU.

MR RICH THANK YOU. YOU CAN ANSWER

THE WTNESS: |IT IS A TRANSLATI ON AGREEMENT BETWEEN
KLI NCKSI ECK AND OXFCRD UNI VERSI TY PRESS WHEREBY KLI NCKSI ECK | S
GRANTI NG TO OXFORD THE RI GHT TO PUBLI SH AN ENGLI SH LANGUAGE
TRANSLATI ON OF THI S BOOK.
BY MR RICH
Q AND ACCORDI NG TO ARTICLE 1 OF THI S DOCUMENT, |F WE COULD
H GHLI GHT THAT PLEASE - -
A I T QUTLI NES THAT THI S DOCUMENT |'S GRANTI NG TO OUP THE
EXCLUSI VE Rl GHT TO PRI NT, PUBLISH AND SELL | N VOLUME THE
ENGLI SH TRANSLATI ON OF THI S WORK.
Q RIGHT. AND IF WE COULD LOOK AT ARTICLE 8 OF THI' S
DOCUMENT, DOES THE TRANSLATI ON AGREEMENT GRANT OXFORD THE RI GHT
THE LI CENSE EXCERPTS OF I T?

A I T DCES ASSUM NG WE RECEI VE CONSENT FROM KLI NCKSI ECK.
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Q I F YOU WOULD TAKE A LOOK PLEASE AT IN YOUR BINDER -- |'M
SORRY, AT THE LAST PAGE OF PLAINTIFFS EXH BI' T 3937
A YES.
Q CAN YQU | DENTI FY WHAT WE' RE LOOKI NG AT THERE?
A TH S WOULD BE A LETTER FROM SOVEONE AT KLI NCKSI ECK TO AN
OXFORD UNI VERSI TY PRESS EVMPLOYEE | NDI CATI NG THAT WE -- THAT
THEY ARE HEREBY GRANTI NG US THE RI GHT TO LI CENSE | N FUTURE
W THOUT SEEKI NG THEI R CONSENT FI RST OQUT OF CONCERN THAT A DELAY
M GHT RESULT I N THE LOSS OF LI CENSI NG OPPORTUNI TY BUT ASKI NG
THAT VWE | NFORM THEM OF ANY ARRANGEMENTS AFTER THE FACT, AND, OF
COURSE, PAY THEM THEI R PORTI ON OF THE LI CENSI NG AGREE.
Q AND HAS OXFORD SO COVPORTED | TSELF W TH RESPECT TO ANY
SUCH FUTURE LI CENSES?
A VE HAVE | NDEED.
Q IF YOU TURN TO PX-391 I N YOUR BINDER, |'LL ASK YQU | F YQU
RECOGNI ZE THI'S AS THE COPYRI GHT REGQ STRATI ON CERTI FI CATE FOR
THE OXFORD TRANSLATI ON OF THI S WORK?
A YES.

MR RICH AT TH'S PO NT, YOUR HONOR, VE WOULD MOVE
THE ADM SSI ON OF PX-391.

MR HARBIN:  NO OBJECTI ON, YOUR HONCR

THE COURT: | T°S ADM TTED.

BY MR RICH
Q I F YOU COULD TURN TO TAB F I N YOUR Bl NDER PLEASE?
A YES.
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Q THE UNPREDI CTABLE PAST EXPLORATI ONS | N AMERI CAN CULTURAL
H STORY BY LAWRENCE LEVI NE, AND THE USE OF TH S WORK APPEARS AT
PAGE G- 13 OF THE JO NT FI LI NG

NOW THAT JO NT FI LI NG | NDI CATES THAT PROFESSOR DAVI S
USED PAGES 35 TO 58 OF THI'S WORK DURI NG HER COURSE | SSUES AND
| NTERPRETATI ONS | N AMERI CAN HI STORY, THAT'S HI STORY 7010,

DURI NG THE FALL OF 2009 TERM CORRECT?

A YES.

Q AND YOQU HAVE THAT BOOK | BELI EVE ALSO | N FRONT OF YQU?

A I DO

Q AND |'M GO NG TO ASK YOQU I N YOUR BINDER | F YOU COULD ALSO

CONFI RM THAT YOU RECOGNI ZE PX-478 AND PX-479, BOTH I N EVI DENCE,
RESPECTI VELY AS THE AUTHOR AGREEMENT AND COPYRI GHT REG STRATI ON
CERTI FI CATE?

A YES, | DO

Q BACK UP TO THIS EXHIBIT, IF WE COULD SCRCLL RIGHT, |'D ASK
YOQU | F YOU COULD CONFI RM THAT THE SUGGESTED RETAIL WORK OF THI S
WORK WAS AT THE TI ME $34.99?

A YES.

Q AND THAT THE PERM SSI ON FEE HAD PERM SSI ON BEEN SOUGHT PER
STUDENT HERE WOULD HAVE BEEN $2. 88 FOR USE OF TH S EXCERPT?

A YES, CORRECT.

Q LET"S GO TO TAB G LIVING ETH CS ACROSS MEDI A PLATFORMS BY
M CHAEL BUGEJA. THAT APPEARS | N JO NT FILING G 14, AND THE

JO NT FI LI NG | NDI CATES THAT PROFESSOR FREEMAN USED PAGES 116 TO
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121 AND 299 TO 305 OF TH S WORK DURI NG HER COURSE MEDI A ETHI CS
AND SOCI ETY, THAT' S JOURNALI SM 4800, DURI NG THE FALL OF 2009
TERM CORRECT?

A YES.

Q AND LOOKI NG | N YOUR BI NDER AGAI N AT PX-424 AND 425, EACH
OF VWH CH ARE NOW I N EVI DENCE, DO YOQU RECOGNI ZE THESE AS THE
AUTHOR AGREEMENT AND COPYRI GHT REG STRATI ON CERTI FI CATE
RESPECTI VELY FOR TH S WORK?

A YES, | DO

Q AND UP TO THE CHART, |IF WE COULD SCROLL RIGHT, WLL YQU
CONFI RM THAT THE SUGGESTED RETAIL PRI CE AS OF THE FALL 2009 FOR
TH S WORK WAS $69. 95?

A YES.

Q AND THAT THI S EXCERPT WAS AVAI LABLE AND WOULD HAVE BEEN
AVAI LABLE FOR LI CENSI NG HAD | T BEEN SOQUGHT AT THE COST OF $1.56
PER STUDENT?

A CORRECT.

Q TAB H THE ORGAN AS A MRROR OF ITS TI ME, NORTH EURCPEAN
REFLECTI ON, 1610 TO 2000 BY CERALA SNYDER. THE JO NT FI LI NG

I NDI CATES AT C-14 THAT PROFESSOR ORR USED PAGES 78 TO 91 OF

TH S WORK DURI NG H' S COURSE CALLED BAROQUE MUSI C, MJSIC 8840 IN
THE FALL OF 2009, CORRECT?

A CORRECT.

Q AND | F YOU WOULD TURN TO THE TABLE OF CONTENTS OF PX-441

VWH CH IS THE WORK I TSELF. ITF I'M GO NG TOO FAST, LET ME KNOAP
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A "M ALL SET.

Q COULD YOQU CONFI RM THAT PAGES 78 THROUGH 91 CORRESPOND TO A
CHAPTER BY HANS DAVI DSSON CALLED THE ORGAN AS 17TH CENTURY
COSMOLOGY?

A YES, CONFI RVED.

Q AND | F YOU WOULD NOW LOCK AT YOUR BI NDER AT PX-442, PX-443
AND PX-444, EACH OF WVHICH IS I N EVI DENCE, CAN YOU CONFI RM THOSE
TO BE THE AUTHOR AGREEMENT, CONTRI BUTOR AGREEMENT AND THE
COPYRI GHT REG STRATI ON FOR TH S WORK?

A YES.

Q AND BACK UP TO THE SCREEN, | WOULD ASK YQU AGAIN TO

CONFI RM PLEASE THAT AS OF THE DATE OF THI' S USE THE SUGGESTED
RETAIL PRICE, LIST PRICE FOR THI S WORK WAS 65 DOLLARS?

A YES.

Q AND THIS I T WAS AVAI LABLE OR WOULD HAVE BEEN AVAI LABLE FOR
PERM SSI ONI NG PER STUDENT FOR THI S LENGTH OF EXCERPT AT A COST
OF $1.68?

A YES.

Q TAB |, THE CRABGRASS FRONTI ER WHI CH WE DI SCUSSED EARLI ER,
IF WE LOOK AT THE JO NT FI LI NG HERE AT G 16, | T | NDI CATES THAT
PROFESSOR LASNER USED PAGES 246 TO 271 IN H S COVPARATI VE
CULTURE CLASS, PERS 2001, DURI NG THE FALL 2009 TERM CORRECT?
A CORRECT.

Q AND | F YOU WOULD AGAI N PULL OUJT PX-357, THI S IS EYE TEST

UNFORTUNATELY HERE AND WE' LL PUT I T ON THE SCREEN AGAI N, COULD
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YQU TELL US WHAT THE LI FETI ME SALES FOR TH S WORK HAVE BEEN,
AND PERHAPS YOU COULD I DENTIFY -- ON THIS ONE | ACTUALLY SEE
THREE DI FFERENT REPORTI NG LI NES, TWD TOGETHER AND ONE SEPARATE?
A RI GHT, THE FI RST ONE WHI CH | S ABOUT A QUARTER OF THE WAY
DOWN THE PAGE SAYS UPDF AFTER I T, THAT' S STANDS FOR UNI VERSAL
PDF AND THAT'S SIMPLY THE E-BOOK. THEN | F YOU GO FURTHER

DOMN - -

Q TS ON THE SCREEN | F THAT HELPS YQU?

A GREAT. THEN THAT IS --

Q | S THAT HARD BOUND AND PAPER AGAI N?

A YEAH, | T'S CLOTH AND PAPERBACK, AND I T SHOANS A NET SALES
OF 103,000 DOLLARS | N HARD COVER AND 636, 000 DOLLARS IN
PAPERBACK, AND I T ALSO SHOAS OPI OR OTHER PUBLI SHI NG | NCOVE
TOTALI NG BETWEEN THE TWD A LI TTLE BI T UNDER 12, 000 DOLLARS, SO
11, 055 FOR THE HARD COVER AND 917 FOR THE PAPERBACK.

Q AND THE SALES QUANTITY UNIT SALES IS OVER ABQUT FI VE
COLUWNS?

A THE HARD COVER | S 9,997 AND THE PAPERBACK | S 110, 430.

Q AND | F YOU WOULD PULL QUT THI S OTHER COVPENDI UM OF DATA
PX-344, ARE YQU ABLE TO LOCATE THE ENTRI ES FOR CRABGRASS
FRONTI ER THERE?

A WHAT PACGE IS I T ON?

Q | WAS AFRAID YOU WERE GO NG TO ASK. I T'S UP ON THE SCREEN
HERE.

A GREAT. SO WHAT THI'S SHOWS |'S PERM SSI ONS REVENUE OF
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$7,677.86. | T ALSO SHONS PHOTOCOPY REVENUE OF $151.78.

Q DO YOU KNOW WHAT THE DI FFERENCES ARE, OR WHAT THEY
SEPARATELY ACCOUNT FOR; | DO NOT?

A | DON T ElI THER

Q | TAKE | T THERE HAVE BEEN SOMVE E- BOOK SALES FOR THI S WORK;
I S THAT CORRECT?

A YES, QUESTI A AND AVAZON DI G TAL SERVI CES ABOVE THCSE

LI NES. AVAZON DI A TAL SERVICES | S KINDLE SALES VHICH IS A
HANDHELD READER AND QUESTI A IS AN E- BOOK AGGREGATOR WHI CH
CATERS PRI MARILY TO H GH SCHOOLS.

Q THANK YOQU. BACK TO YOUR BI NDER PLEASE AND | F YOU D LOXX
AT PX-369 AND PX-370, EACH IN EVIDENCE, | WLL REPRESENT TO YQU
BUT |' D APPRECI ATE YOU CONFI RM NG I T, THOSE ARE THE AUTHOR
AGREEMENT AND COPYRI GHT REQ STRATI ON CERTI FI CATE FOR THI S WORK?
A YES.

Q AND BACK UP TO THE JO NT EXH BI T PLEASE AT C- 16, ASK YQU
TO CONFI RM THAT THE SUGGESTED RETAIL LI ST PRI CE FOR THAT WORK
AS OF THE FALL OF 2009 WAS $19. 597

A CORRECT.

Q AND THAT THE EXCERPT USED WAS AVAI LABLE PER STUDENT FOR

LI CENSI NG AT A COST OF $3.12?

A YES.

Q TAB J, POLITICS OF PUBLI C HOUSI NG BLACK WOMEN S STRUGGLES
AGAI NST URBAN | NEQUALI TY BY RHONDA W LLI AMS, THAT APPEARS I N

JO NT FILING AT G16. | T | NDI CATES THAT PROFESSOR LASNER ALSO

ANDRE G ASHLEY, O C R



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3 - 104

USED PAGES 21 TO 53 OF THI'S WORK | N COVPARATI VE CULTURE CLASS
DURI NG THE FALL OF 2009; DO YOQU SEE THAT?

A YES.

Q AND | F YOU WOULD TURN I N YOUR BOOK TO PX-446 AND 447, TH S
'S UNDER TAB J, DO YOU RECOGNI ZE THOSE TO BE THE AUTHOR
AGREEMENT AND COPYRI GHT REG STRATI ON CERTI FI CATES FOR THI S
WORK?

A I DO

Q AND BACK UP TO THE SCREEN, LET'S CONFI RM THE SUGGESTED
RETAI L PRI CE FOR THAT WORK OF 25 DOLLARS; |S THAT CORRECT?

A YES.

Q AND THE PER STUDENT PERM SSI ON FEE AVAI LABLE HAD BEEN | T
SOUGHT OF $3. 967

A YES.

Q AND TURNI NG TO TAB K I'N YOUR BI NDER PLEASE, THE NEXT WORK
THE CRAFT OF | NQUIRY BY ROBERT ALFORD. THE JA NT FILING AT G 8
| NDI CATES THAT PROFESSOR KAUFMANN USED PAGES 21 TO 31 OF TH' S
WORK I'N HER COURSE QUALI TATI VE | NTERPRETATI VE RESEARCH I N
EDUCATI ON, THAT' S EPRS 8500, DURI NG THE FALL OF 2009, CORRECT?
A YES.

Q IF WE COULD TURN TO A-3 OF THE JONT EXHI BIT, | T REPORTS
THAT PROFESSOR KAUFMANN USED TH S WORK FOR THE SAME COURSE
DURI NG THE MAY 2009 MAYMESTER, CORRECT?

A CORRECT.

Q ALL RIGHT. AND IN YOUR Bl NDER AT PX-373 AND 374 I N
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EVI DENCE, AM | CORRECT THAT THOSE ARE THE AUTHOR AGREEMENT AND
THE COPYRI GHT REQ STRATI ON CERTI FI CATE PERTAI NI NG TO TH S WORK?
A YOU ARE CORRECT.

Q I F WVE WOULD STAY WTH THI S EXAMPLE AND GO OVER, WOULD YQU
CONFI RM PLEASE THAT THE SUGGESTED RETAIL PRICE FOR THI S WORK AS
OF MAY AND FALL 2009 WAS $32.95?

A CORRECT.

Q AND THAT THE LI CENSE FEE FOR THE EXCERPT USED WOULD HAVE
COST $1. 327

A YES.

Q TAB L, BEHAVI OR, SOCI ETY AND NUCLEAR WAR, VOLUME 1 BY A
SERI ES OF COAUTHCRS; | S THAT CORRECT?

A YES.

Q AND AT G 17 OF THE JO NT FI LI NG VE LEARN THAT PROFESSOR
DUFFI ELD USED PAGES 8 TO 15 AND 19 TO 48 OF THIS WORK IN HI' S
COURSE M LI TARY CONFLI CT AND | NTERNATI ONAL SECURI TY, THAT' S
LABELED PCOLS 8470 DURI NG THE FALL OF 2009, CORRECT?

A CORRECT.

Q AND | F YOU LOOK I'N YOUR Bl NDER AT PX-360 AND 361, ALSO I N
EVI DENCE, ASK YOU TO CONFI RM THAT THOSE ARE THE AUTHOR
AGREEMENT AND COPYRI GHT CERTI FI CATE FOR THI S WORK?

A | NDEED, THEY ARE.

Q AND | F WE SCROLL OVER |I' D ASK YOU TO CONFI RM THE SUGGESTED
RETAIL PRICE OF THE WORK AT $42.95, AND THE AVAI LABILITY OF

TAKI NG OF ABOUT 38 PAGES AND MORE THAN 10 PERCENT OF THE WORK
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AT $4.56 PER STUDENT?

A YES.

Q TAB M POANER ELI TE WH CH WE' VE DI SCUSSED APPEARS AT THE
JONT FILING AT G19. | WOULD ASK YOU TO LOCK AT PX-449 AND
450 I N YOUR Bl NDER AND CONFI RM THAT THOSE REFLECT THE AUTHOR
AGREEMENT AND COPYRI GHT REQ STRATI ON CERTI FI CATE FOR THI S WORK?
A YES.

Q AND THEN WE TALKED ABOUT THE RETAIL PRICE OF TH S WORK
BEFORE AS BEI NG 19. 95, CORRECT?

A CORRECT.

Q I"LL ASK YOU TO CONFI RM THAT THE EXCERPT USED WAS

AVAI LABLE PER STUDENT FOR PERM SSI ON LI CENSI NG FOR THE REPORTED
15 AND A HALF PERCENT OF THE WORK OF 56 PAGES TAKEN FOR $6. 72?
A YES.

Q TAB N, REG ON, RACE AND RECONSTRUCTI ON, THAT' S AT G 13 OF
THE JO NT FI LI NG THAT | NDI CATES THAT PROFESSOR DAVI S USED
PAGES 143 THROUGH 177 OF TH S WORK FOR ALMOST 8 PERCENT OF IT
FOR HER H STORY 7010 COURSE DURI NG THE FALL OF 2009, CORRECT?
A YES.

Q IN YOUR BINDER | S PX-455 AND 456 | N EVI DENCE REFLECTI NG
THE AUTHOR AGREEMENT AND COPYRI GHT REQ STRATI ON CERTI FI CATE,
CORRECT?

A YES.

Q AND LOOKI NG AT THE EXHI BI T, CAN YOU CONFI RM PLEASE THAT

THE SUGGESTED RETAIL PRI CE WAS $29. 95?
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A YES.

Q AND THAT EACH STUDENT W SHI NG A PERM SSI ON USE OF THI S
EXCERPT COULD HAVE HAD I T FOR $4. 20?

A CORRECT.

Q TAB O FUNDAMENTAL CONSI DERATI ONS | N LANGUAGE TESTI NG BY
LYLE BACHVAN, THAT APPEARS AT CG-3 OF THE JO NT FI LI NG WH CH

| NDI CATES THAT PROFESSOR KI'M USED PAGES 81 TO 110 OF
FUNDAMENTAL CONSI DERATI ONS | N LANGUAGE TESTI NG FOR HER COURSE
SECOND LANGUAGE EVALUATI ON AND ASSESSMENT, THAT' S AL 8550,
DURI NG THE FALL OF 2009 TERM CORRECT?

A YES.

Q AND | F YOU WLL LOOK I'N YOUR Bl NDER AT PX-407 AND 408
PLEASE, EACH OF WVHICH | S IN EVIDENCE, AM | CORRECT THAT THCSE
ARE THE AUTHOR AGREEMENT AND THE REG STRATI ON CERTI FI CATE FOR
TH S WORK?

A YES.

Q AND VE WOULD SCROLL ACROSS PLEASE, CAN YOU CONFI RM AGAI N
THAT THE PAPERBACK VERSI ON OF THI S WORK WAS AVAI LABLE FOR
PURCHASE AT A RETAIL LIST PRI CE OF $33.95?

A YES.

Q AND THAT THE EXCERPT WAS AVAI LABLE FOR LI CENSI NG PER
STUDENT AT A COST OF $3.607?

A YEP.

Q TAB P PLEASE, LANGUAGE TESTI NG | N PRACTI CE BY LYLE BACHVAN

AND ADRI AN PALMER APPEARI NG IN THE JO NT FILING AT G4 WH CH
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| NDI CATES THAT PROFESSOR KI M USED PAGES 17 TO 42, 43 TO 60 AND
85 TO 94 FOR HER COURSE SECOND LANGUAGE EVALUATI ON AND
ASSESSMENT, AL 8550, DURI NG THE FALL OF 20097

A YES, CORRECT.

Q AND | F YOU LOOK I'N YOUR Bl NDER AT PX-419 AND 420 I N

EVI DENCE AND CONFI RM THAT THOSE ARE RESPECTI VELY THE AUTHOR
AGREEMENT AND REG STRATI ON CERTI FI CATE FOR THI S WORK?

A YES, THEY ARE.

Q AND UP TO THE EXHI BI T | TSELF, CAN YOU CONFI RM THAT THE

LI ST RETAIL PRI CE OF THE PAPER BOUND VERSI ON OF TH S BOOK WAS
$33. 95?

A YEP.

Q AND THEREFORE THE 54 PAGE EXCERPT ALMOST 15 PERCENT OF THE
WORK USED FOR FREE THAT COULD HAVE BEEN PERM SSI ONED AND PAI D
FOR PER STUDENT AT THE COST OF $6.48?

A, THAT' S R GHT.

Q TAB Q PLEASE, NORTH GERVAN CHURCH MJUSIC IN THE AGE OF -- |
CAN T PRONOQUNCE THAT -- BUXTEHUDE BY CGEOFFREY WEBBER, THE JO NT
FILING WH CH I S AT G 15 | NDI CATES THAT PROFESSOR ORR USED PAGES
9 TO 26 OF TH S WORK DURI NG HI S COURSE BARCQUE MJSI C, THAT' S
MJUS 8840, DURI NG THE FALL OF 2009, CORRECT?

A CORRECT.

Q | F YOU WOULD LOOK AT PX-438 | N YOUR BI NDER, DO YQU

RECOGNI ZE THI'S AS THE AUTHOR AGREEMENT FOR THI S WORK?

A I DO
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Q AND | F YOU WOULD SCROLL ACROSS PLEASE, THE SUGGESTED
RETAIL OR LIST RETAIL PRICE FOR THI S WORK WAS 115 DOLLARS?

A YES.

Q AND LI CENSE OF THE EXCERPT WAS AVAI LABLE PER STUDENT AT
$2.16, CORRECT?

A THAT' S RI GHT.

Q TAB R, REG MES AND DEMOCRACY | N LATI N AMERI CA BY GERARDO
MUNCK, THAT APPEARS AT THE JO NT FI LI NG AT G 17 WH CH | NDI CATES
THAT PROFESSOR MCCOY USED PAGES 1 TO 24, 25 TO 38 AND 39 TO 50
OF TH'S WORK FOR HER COURSE LATI N AMERI CAN POLI TICS, THAT' S
PCOLS 8250, DURI NG THE FALL TERM 2009, CORRECT?

A CORRECT.

Q ALL RIGHT. | F YOU CAN TURN TO THE TABLE OF THE CONTENTS
OF TH S WORK PLEASE?

A YES.

Q CAN YQU TELL ME WHO WROTE PAGES 1 TO 38?

A THE EDI TOR OF THE VOLUME GERARDO L. MJNCH.

Q AND | F YOU WOULD TURN TO PLAI NTI FFS' EXH BI T 453, COULD
YOU TELL THE COURT WHAT PLAINTIFFS EXH BI T 453 | S PLEASE?

A THI S | S THE AGREEMENT FOR THE PUBLI CATI ON OF THE BOOK,
PUBLI SHI NG AGREEMENT.

Q AND | F YOU D FOCUS ON SCHEDULE 3, PARAGRAPH 5.1 OF THAT
DOCUMENT, CAN YOU ADVI SE WHAT RI GHTS WERE GRANTED BY THI S WORK?
A THE R GHTS THAT WERE GRANTED WERE THE FULL Tl TLE GUARANTEE

FOR THE LEGAL TERM OF COPYRI GHT, THE COPYRI GHT AND EDI TORS

ANDRE G ASHLEY, O C R



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3 - 110

CONTRI BUTI ONS TO THE WORK PRESENT AND FUTURE.
Q  THANK YOU.

THE COURT: WOULD THI'S BE A GOOD BREAKI NG POl NT?

MR RICH |IT CERTAINLY WOULD. |'VE PROBABLY GOT
LESS THAN TEN M NUTES.

THE COURT: LET'S TAKE A SHORT LUNCH BREAK TODAY.
LET'S TAKE A LUNCH BREAK UNTIL 1: 20.

( NOON RECESS)

THE COURT: YOU MAY PROCEED.

MR RICH A TINY BIT OF HOUSEKEEPING | F | MAY. MR
HARBI N WAS KI ND ENOUGH TO ADVI SE US THAT WE M STAKENLY MOVED
| NTO EVI DENCE A SMALL NUMBER OF EXHI BI TS FROM A WORK OF PERHAPS
ONE OF MORE WORKS THAT WE' RE NOT GO NG TO BE PURSUI NG AND
THEREFORE |' D LI KE TO | NDI CATE TO YOUR HONOR THAT VE DI D NOT
| NTEND TO AND ARE NOT ASKI NG TO HAVE | N EVI DENCE PLAI NTI FF' S
EXH BI TS 468 THROUGH 472 OR PLAI NTI FF' S EXHI BI TS 474 THROUGH
476.

WE HAVE SEVERAL SUPPLEMENTAL PLAINTI FFS' EXH BI TS
THAT WE WOULD ASK BE -- WE D LIKE TO OFFER | NTO EVI DENCE.  THEY
ARE 350, 352, 375, 454, 486 AND 487.

MR HARBIN: NO OBJECTION, YOUR HONOR

THE COURT: ALL RIGHT. SO THE DOCUMENTS YOU
| NDI CATED YOU WANTED TO W THDRAW ARE W THDRAWN, AND THE OTHERS
ARE ADM TTED.

MR RICH  THANK YOU SO MJCH.
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BY MR RICH

Q MR PFUND, YOU HAVE A GROW NG STACK OF OXFORD WORKS I N
FRONT OF YOU WHI CH ARE REPRESENTATI VE OF WORKS ON THE JO NT
FILING CAN | JUST ASK YOU A QU CK QUESTI ON OF THOSE ARE ANY
OF THEM FALL W TH N THE CATEGCORY OF MONOGRAPHS?

A YES, TH'S ONE RI GHT HERE WOULD BE THE MJSI C OF BERLI OZ,
AND THI'S ONE ACTUALLY THE POLI TICS OF PUBLI C HOUSI NG BY RODNEY
WLLIAMS. I TS FOCUSED ON BALTIMORE. TH S CERTAI NLY WOULD
QUALIFY. TH S I'S NORTH GERVAN CHURCH MUSIC I N THE AGE OF
BUXTEHUDE, AND THEN ALSO THE MJSI C BOOK CRGAN AS A M RROR OF

I TS TIME, THAT WOULD BE MONOGRAPHI C.

Q THANK YOQU. | F WE COULD TURN BACK TO THE BI NDER AND THE
PROCESS VWE WERE GO NG THROUGH BEFORE THE LUNCH BREAK, WE WERE
IN THE M DDLE OF DI SCUSSI NG ASPECTS OF REG MES AND DEMOCRACY | N
LATI N AMERI CA EDI TED BY MR MJUNCK APPEARI NG IN TAB R OF YOUR
BI NDER, AND IF I COULD ASK YOU TO TURN TO PX-378 PLEASE?

A YES.

Q AND ASK | F YQU CAN | DENTI FY WHAT PX- 378 REPRESENTS?

A THIS 1S A LIST OF OXFORD TI TLES WTH THE AUTHOR, TITLE AND
THEN THE PUBLI CATI ON DATES OF THE BOOKS BOTH IN THE UNI TED

KI NGDOM AND THEN AS WELL IN THE U. S.

Q DO YOU KNOW HOW THAT DATA WAS ASSEMBLED?

A I T WAS ASSEMBLED FROM COLLEAGUES OF M NE | N QUR DATA

CFFI CE.

Q AND WOULD THEY HAVE RELI ED ON BUSI NESS RECORDS NAI NTAI NED
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BY OXFCRD U. S. OR THE U. K. I N THE ORDI NARY COURSE?
A YES.

MR RICH WE WOULD OFFER PLAI NTI FFS' EXH BI T 378.

MR HARBIN:  YOUR HONOR, VWE WOULD OBJECT BOTH ON
HEARSAY AND FOUNDATI ON IN THAT I'T DCES NOT | TSELF CONSTI TUTE A
BUSI NESS RECORD, AND THEY HAVEN T BEEN PRODUCED THE UNDERLYI NG
APPARENT BUSI NESS RECORDS THAT APPARENTLY OTHER EMPLOYEES OF
THE U K GROUP RELIED ON. SO WE WOULD OBJECT ON THAT BASI S.

THE COURT: | S THAT OBJECTI ON ON THE PRETRI AL ORDER?

MR HARBIN:. YES, WE DI D OBJECT TO THAT.

THE COURT: THE OBJECTI ON YOU JUST STATED?

MR HARBIN: | TH NK VWE OBJECTED TO BOTH HEARSAY AND
FOUNDATION. I T WASN T QUI TE THAT VERBOSE BUT - -

THE COURT: CAN | SEE THE EXH BI T?

MR RICH THAT'S A PICTURE OF IT UP ON THE SCREEN,
YOUR HONOR.

MR HARBIN:. |IT LOOKS LI KE JUST A LI ST SOVEBODY
PREPARED. WE OBJECT ON HEARSAY AND FOUNDATI ON GROUNDS.

THE COURT: LAY THE BEST FOUNDATI ON YOU CAN AND THEN
WE' LL COVE BACK TO I T.

MR RICH  THANK YQU.
BY MR RICH
Q MR PFUND, IS |IT PART OF OXFORD S ORDI NARI LY CONDUCTED
BUSI NESS PRACTI CES TO COMPLY W TH FORMALI TI ES OF BOTH U. K. AND

U S. COPYRI GHT LAWP
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A YES.
Q AND DO YOQU HAVE STAFF -- DOES OXFORD MAI NTAIN A STAFF OF
PEOPLE WHOSE RESPONSI Bl LI TY AT LEAST | N PART CONSTI TUTE THAT
ACTI VI TY?
A YES.
Q AND | S | T ALSO | MPORTANT TO OXFORD THAT | T KEEP TRACK OF
I N SOVE FASH ON THE FI RST PUBLI CATI ON DATES OF THE WORKS VWH CH
| T PUBLI SHES?
A YES, ABSOLUTELY.
Q AND TO YOUR KNOWLEDGE |'S THAT DONE BOTH I N THE UNI TED
KI NGDOM AND | N THE UNI TED STATES?
A YES, ALL BOOKS WE PUBLI SH HAVE A FORVAL PUBLI CATI ON DATE.
Q AND | S | T YOUR UNDERSTANDI NG THAT | NFORVATION OF TH S TYPE
I'S TYPI CALLY MAI NTAI NED AT LEAST CURRENTLY I N THE FORM OF
ELECTRONI C DATABASE KI ND OF ENTRI ES?
A YES, | TS MAI NTAI NED, YES.
Q IS 1T YOUR UNDERSTANDI NG THAT AT THE REQUEST OF COUNSEL - -
OR DO YOQU HAVE AN UNDERSTANDI NG THI S | NFORVATI ON WAS EXTRACTED
FROM ONE OR MORE OF THOSE DATABASES I N ORDER TO CREATE
PLAI NTI FFS' EXH BI T 3787
A YES, | DO

MR RICH  YOUR HONOR, THAT'S THE BASI S ON VWH CH W\E
PRODUCED | T. THERE ISN T ANY EXI STI NG BUSI NESS RECORD OF THI S
TYPE | NSI DE THE COVPANY. THI S LI TERALLY HAD TO BE EXTRACTED

FROM DI SCRETE DATA FILES AND COVPI LED IN TH'S FASH ON, AND
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THERE |I'S NO BASI S FOR UNDERM NI NG | TS CREDI Bl LI TY OR ACCURACY.

MR HARBIN: MAY | RESPOND BRI EFLY, YQOUR HONOR?

THE COURT: YES.

MR HARBIN:. WE DON T CONTEST THEY ARE NORMAL
PRACTI CES, BUT I THI NK THE TESTI MONY IS CLEAR TH S W TNESS DOCES
NOT HAVE PERSONAL KNOALEDGE OF THE CREATION THI'S, AND THESE ARE
NOT THE BUSI NESS RECORDS.

I T SQUNDS LI KE THERE ARE BUSI NESS RECORDS THAT
UNDERLI E THE DATABASES WH CH WWE HAVE CONSI STENTLY NOT OBJECTED
TO WHAT IS A REAL BUSI NESS RECORD, AND THE PRACTI CAL CONCERN | S
| F SOVEONE -- |' M NOT TALKI NG ABOUT | NTENTI ONALLY BUT SOVEBCDY
JUST PUT DOMN THE WRONG DATES | N CREATI NG FROM WHAT WAS A
BUSI NESS RECORD A DOCUMENT THAT' S NOT, AND THAT' S | MPORTANT
AND, YOU KNOW WE' VE MADE NO SECRET THAT WE TH NK THE
REGQ STRATI ON | SSUE | S | MPORTANT, AND YOUR HONOR EXCLUDED
EVI DENCE WHERE THEY CAN T PRODUCE ADM SS| BLE OF REG STRATI ON,
AND THI' S DI RECTLY RELATES TO THAT. SO WE WOULD MAI NTAI N OUR
OCBJECTI ON.

THE COURT: | SUSPECT THAT THE | NFORVATI ON ON
PLAI NTI FFS' TRIAL EXHI BI' T 378 | S ACCURATE JUST BECAUSE -- WELL,
| JUST SUSPECT IT, BUT THE WTNESS HAS SAID IT'S H' S
UNDERSTANDI NG THAT THESE ENTRI ES REFLECT | NFORVATI ON THAT' S
OTHERW SE | N THE COVPUTER SYSTEM | GUESS AT OXFORD UN VERSI TY
PRESS. HE DIDN T CREATE THE DOCUMENT?

MR RICH NO HE D D NOT.
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THE COURT: AND I HAVE NOT HEARD H M SAY THAT HE CAN
VERI FY THE | NFORVMATION ON IT WHICH | S THE PART OF THE
| NFORVATI ON THAT | S | MPORTANT TO YOQU, SO | DON T TH NK THI S
EXH BIT CAN COVE | N THROUGH TH S W TNESS; THEREFCRE, | WLL
SUSTAI N THE OBJECTI ON AT THI'S TI ME.

MR RICH  WOULD YOUR HONOR ENTERTAIN AND PERM T US

TO ATTEMPT THROUGH OTHER MEANS TO GET THI S | NFORMATI ON | NTO THE

RECORD?
THE COURT: YES.
MR RICH  THANK YOU VERY MJCH
BY MR RICH
Q I F YOU WOULD TURN TO TAB S PLEASE I N YOUR BI NDER?
A YES.
Q THAT IS THE MJUSI C OF BERLI OZ BY JULI AN RUSHTON?
A YES.
Q AND | F WVE TURN TO THE JO NT FI LING AT B-4, | T | NDI CATES

THAT PROFESSOR ORR USED PACGES 250 TO 267 OF THE MJSI C OF
BERLI OZ FOR HI S COURSE ROVANTI C PERI OD 1800 TO 1900, THAT' S
MJSI C 8860, DURI NG THE 2009 SUMVER TERM IS THAT YOUR
UNDERSTANDI NG?

A CORRECT.

Q | BELI EVE YOU HAVE A COPY OF THE BOOK I N FRONT OF YQU I N
EVI DENCE AS PX-4277

A YES.

Q AND THEN | F YOU WOULD LOOK I N YOUR Bl NDER PLEASE AT PX-428
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ALSO I'N EVI DENCE, CAN YQU | DENTI FY THAT DOCUMENT PLEASE?

A THAT |'S THE PUBLI SHI NG AGREEMENT BETWEEN OXFCRD AND THE
AUTHOR FOR THI S BOOK.

Q MR RUSHTON, | S THAT CORRECT?

A YES.

Q AND | F YOU LOOK AT PARAGRAPH 5 OF THAT DOCUMENT PLEASE - -
A YES.

Q -- VWHAT RI GHTS DCES OXFORD ACQUI RE -- DI D OXFORD ACQUI RE
I N THAT WORK?

A THE LEGAL TERM OF COPYRI GHT | NCLUDI NG ANY RENEWALS AND
EXTENSI ONS, THE SOLE EXCLUSI VE AND SUBJECT AS HEREI NAFTER
PROVI DED, | RREVOCABLE RI GHT AND LI CENSE TO PRCDUCE AND PUBLI SH
THE WORK OR TO LI CENSE THE PRODUCTI ON AND PUBLI CATI ON OF THE
WORK OR ANY ADAPTATI ON OR ANY ABRI DGEMENT OF THE WORK OR ANY
SUBSTANTI AL PARTS OF THE WORK I N BOOK FORM ET CETERA.

Q THANK YOU. |F YOU WOULD TURN TO TAB T, THE NEXT WORK | S
NEWSPAPERS BY PETER GRUNDY, THAT'S JO NT FILING A-2 WHI CH

| NDI CATES THAT PROFESSOR MURPHY USED PAGES 30 TO 58 OF
NEWSPAPERS DURI NG HI S COURSE CLASSROOM PRACTI CES, THE COURSE | S
AL 8480, THAT'S DURI NG THE 2009 MAYMESTER; DO YOU SEE THAT?

A YES.

Q AND THE BOOK I'S I N EVI DENCE OF PX-433. |F YOU WOULD TURN
TO PACE 58 OF THE BOOK PLEASE?

A YES.

Q DO YOU SEE A REFERENCE TO PHOTOCOPI ABLE?
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UH HUH ( AFFI RVATI VE) .
DO YOU KNOW WHAT THAT | S A REFERENCE TO?

I DON T ACTUALLY, NO

o > O >

OKAY. DO YOU HAVE ANY UNDERSTANDI NG AS TO WHAT NMATERI AL
I T PURPORTS TO | NDI CATE I T | S PHOTOCOPI ABLE?

A | WOULD PRESUME | T''S THE SQUARED BOX ABOVE THAT LI NE AND
THAT' S I N CONVENTI ON W TH -- THAT' S THE CONVENTI ON W TH THE
CREDI T LI NE BELOW THE OBJECT TO WHI CH | T REFERS.

Q DO YOU HAVE ANY | DEA VWHY | T WOULD | NDI CATE OR SI NGLE QUT
THAT MATERI AL AS BEI NG PHOTOCOPI ABLE?

A | DON T.

Q I F YOU D LOOK AT PX-434 PLEASE, |DENTIFY WHAT THAT | S?
A THE PUBLI SHI NG AGREEMENT BETWEEN OXFORD UNI VERSI TY PRESS
AND PETER GRUNDY FOR THE WORK NEWSPAPERS.

Q AND LOOK AT PARAGRAPH 5.1, WHAT RI GHTS DI D THE AUTHOR
ASSI GN TO OXFORD?

A THE COPYRI GHT I N THE WORK | NCLUDI NG ANY RENEWAL TOGETHER
W TH ANY FUTURE COPYRI GHT ARI SI NG I N CONNECTI ON W TH THE WORK.
Q ALL RIGHT. FINALLY TAB U, IT'S A-2 OF THE JO NT FI LI NG
I NDI CATES THAT PROFESSOR MURPHY USED PAGES 24 TO 62 OF RCLE
PLAY RESOURCE BOOKS FOR TEACHERS DURI NG HI S COURSE CLASSROOM
PRACTI CES AND TEACHI NG ESL SLASH EFL AL 8480 DURI NG THE 2009
MAYMESTER, CORRECT?

A CORRECT.

Q THE BOOK IS I N EVI DENCE AT PX-458. |F YOU WOULD TAKE A
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LOOK I'N YOUR Bl NDER AT PX-459 PLEASE?
A YES.
Q VWHAT |'S THAT?
A THAT | S THE PUBLI SHI NG AGREEMENT BETWEEN OXFORD UNI VERSI TY
PRESS AND G LLI AN PORTER LADOQUSSE FOR THE PUBLI CATION OF HI S
WORK OF RCLE PLAY.
Q IF YOU D LOOK AT PARAGRAPH 5. 1, WHAT RI GHTS DOES OXFORD
ACQUI RE BY THAT PARAGRAPH I N THE WORKS?
A THE LEGAL TERM OF COPYRI GHT | NCLUDI NG ANY RENEWAL THERECF,
THE COPYRI GHT | NCLUDI NG ANY FUTURE COPYRI GHT I N THE WORK.

MR RICH  ONE MOMENT PLEASE, YOUR HONOR

(PAUSE I N THE PROCEEDI NGS. )

MR RICH  YOUR HONOR, THAT CONCLUDES MY
EXAM NATI ON. THANK YQU.

CROSS- EXAM NATI ON

BY MR HARBI N
Q MR PFUND, My NAME | S JOHN HARBIN. WE MET FORMERLY. [|'LL
BE ASKI NG YQU SOVE QUESTI ONS. 1" VE NOW MET SOVEBODY WHO
ACTUALLY SPEAKS FASTER THAN | DO | BELIEVE. SO IT' S GOOD TO
MEET YQU, AND THE COURT REPCORTER IS GO NG TO HAVE A PAI NFUL
TIME I N THE NEXT HOUR OR SO

I WANT TO ASK YOU A QUESTI ON YQU WERE JUST TESTI FYI NG
ABQUT THI S WORK NEWSPAPERS - -

THE COURT: WHAT WAS THE EXH BI T NUMBER?

MR HARBIN:. I T'S DEFENDANTS EXH BI T 789, BUT I
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THI NK WE' VE ALREADY | NTRODUCED | T AS PLAINTIFF' S EXH BI T 433.
BY MR HARBI N

Q AND | TH NK YOU WERE TALKI NG ABOUT THE PHOTOCOPI ABLE
LANGUAGE | N CERTAI N PAGES WHERE YQU SAI D YOU WEREN T FAM LI AR
WTH IT AND YOU WERE PRESUM NG WHAT | T MEANT; | S THAT RI GHT?
A I THNK I SAID | PRESUMED THAT IT WAS A CREDIT LI NE.

Q | F YOU LOOK AT THE SECOND PAGE OF THE | NSI DE COVER, WHAT
OXFORD AS PUBLI SHER TOLD THE WORLD IS THAT OXFORD GRANTS
PERM SSI ON FOR THE PHOTOCOPYI NG OF THOSE PACGES MARKED

PHOTOCCPI ABLE ACCORDI NG TO THE FOLLOW NG CONDI TI ONS; DO YOU SEE

THAT?
A I DO
Q I NCLUDI NG I N THAT IS I NDI VI DUAL PURCHASERS MAY MAKE COPI ES

THEIR OMN USE OR FOR CLASSES OR FOR USE BY CLASSES THAT THEY
TEACH?

A Rl GHT.

Q NOW OXFORD DI D NOT' SAY ONLY PORTI ONS OF THE PAGES MARKED
PHOTOCCPI ABLE ARE COPI ABLE, DID IT, IT SAID THE PAGES ARE
COPI ABLE?

A CORRECT.

Q NOW YQU REFERRED TO THE CONTRACT FOR THAT WORK VHICH I S
IN TAB T, PLAINTIFFS EXH BIT 434, THAT CONTRACT IS ACTUALLY
WTH THE OXFORD UNI VERSI TY PRESS IN THE U. K., CORRECT?

A YES, THAT' S CORRECT.

Q OKAY. AND | THI NK YOQU SAI D THAT WHI LE YOU ARE AFFI LI ATED
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YOU RE NOT UNDER THEI R -- THE MANAGEMENT OF THE UNI VERSI TY?
A THAT' S CORRECT, THAT'S WHAT | SAID, YES

Q BUT THAT THE OXFORD UNI VERSI TY PRESS OF THE U. K. IS
ACTUALLY A DEPARTMENT OF THE UNI VERSI TY?

A THAT' S CORRECT.

Q AND THE CONTRACT TO YOUR UNDERSTANDI NG | BELI EVE YOU
ALREADY TESTI FIED TO TH'S, WH CH WE CAN | NTRODUCE BETWEEN
OXFORD UNI VERSITY U. K. -- OXFORD UNI VERSI TY PRESS U. K. AND
OXFORD UNI'VERSITY PRESS IN THE U.S. ONLY G VES OXFORD

UNI VERSI TY PRESS IN THE U. S. EXCLUSI VE DI STRI BUTI ON RI GHTS,

CORRECT?

A "M SORRY, COULD YOQU REPEAT THAT? | M SSED THE FI RST PART

OF THAT QUESTI ON.
Q THE CONTRACT BETWEEN OXFORD UNI VERSI TY PRESS U. K. AND
OXFORD UNI'VERSITY PRESS IN THE U.S. G VES YOUR COVPANY YOUR
NONPROFI T EXCLUSI VE RI GHTS TO DI STRI BUTE?
A ["M NOT AWARE OF A CONTRACT PER SE. | THI NK THERE WAS A
FORNMALI ZATI ON OF THE RELATI ONSHI P BETWEEN OXFORD U. S. AND U. K
INIT TH NK THE M D 2000' S.

" VE NOTI' SEEN A COPY OF THAT CONTRACT. THE
RELATI ONSH P HAS ALWAYS BEEN PRESUMED TO BE ALMOST
EXI STENTI ALLY RELATED. SO | DON T KNOW OF SUCH A CONTRACT.
VWH CH IS NOT TO SAY | T DOESN T EXI ST, | HAVE JUST NOT SEEN I T.

MR HARBIN. IF | NMAY APPROACH THE W TNESS, YOUR
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THE COURT: YES.
BY MR HARBI N
Q LET ME HAND YOU A NOTEBOOK. BEFORE | CGET TO THAT, BY THE
WAY, THE CONTRACT REGARDI NG THE LAST WORK YOU TALKED ABOUT ROLE
PLAY, UNDER TAB U OF THE PLAINTI FFS' W TNESS BOOK, THE CONTRACT
BEI NG PLAI NTI FFS' EXHI BI'T 459 IS ALSO A CONTRACT BETWEEN THE
AUTHOR LADOQUSSE AND THE OXFORD UNI VERSI TY PRESS IN THE U. K. ?
A THAT' S CORRECT.
Q AND | T'' S DATED 1985; IS THAT RI GHT?
A THAT' S RI GHT.
Q I F YOU LOOK AT THE BOOK | JUST GAVE YQU AT PLAI NTI FFS'
EXH BI' T 509, |IT APPEARS TO BE A CONTRACT BETWEEN OXFORD
UNI VERSI TY PRESS AND OXFORD UNI VERSI TY PRESS, | NC. WH CH |
THINK IS THE U . S. GROUP, IS THAT RI GAT?
A CORRECT.
Q DATED NOVEMBER 11, 20107
A YES.
Q AND HAVE YOU EVER SEEN THI S CONTRACT BEFORE?
A I HAVE NOT SEEN THI S CONTRACT BEFORE, AT LEAST NOT TO MY
RECOLLECTI ON.

MR HARBIN: MY UNDERSTANDI NG, YOUR HONOR, | S THAT | S
THE ONLY WRI TTEN CONTRACT BETWEEN THE TWO ENTI TI ES THAT HAS
BEEN PRODUCED | N THE LI Tl GATI ON.
BY MR HARBI N

Q NOW I N REGARD TO THE MJSI C OF BERLI OZ WORK THAT YQU
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DI SCUSSED, TO YOUR KNOW.EDGE THERE |'S NO CERTI FI CATE OF
COPYRI GHT REG STRATI ON, CORRECT; YOU RE RELYI NG ON | TS STATUS
AS A FOREI GN WORK TO YOUR KNOW.EDGE?
A.  TO MY KNOALEDGE, YES, CORRECT.
Q  THE ONLY RECORD YOU DO HAVE OF PUBLICATION IS THE -- AT
THI'S TIME | S THE SPREADSHEET THAT YOU WENT OVER, CORRECT, THAT
YOU DI DN' T PERSONALLY PREPARE?
A, THE ONLY RECORD | HAVE OF THE PUBLI CATI ON DATE OR THE
PUBLI CATI ON?
Q  PUBLI CATI ON DATE, |'M SORRY. THANK YOU.
A YES, THAT'S CORRECT.
Q  THANK YOU.

THE COURT: NOWWH CH WORK ARE VE TALKI NG ABOUT
HERE?

MR HARBIN: THAT'S MUSIC OF BERLIOZ WHICH | S
PLAI NTI FFS' EXH BI T 427.
BY MR HARBI N
Q  NOW JUST TO BE CLEAR WHEN YOU SAI D YOU WERE ACTI NG
PRESI DENT, THAT'S OF THE U.S. COVPANY?
A CORRECT.
Q  OKAY. THANK YOU. AND YOUR EXPERI ENCE AT NYU WAS I N
EDI TORI AL WORK FI RST AS EDI TOR THEN EDI TOR | N CHI EF AND THEN
YOU VENT TO DI RECTOR?
A.  THAT' S RIGHT, YES.

Q OKAY. AND THEN YOU WORKED AT VARI QUS EDI TORI AL CAPACI Tl ES
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LEADI NG UP TO YOUR PROMOTI ON NOW AT OXFORD?

A CORRECT. ALTHOUGH THE PUBLI SHER CAPACI TY EXTENDED WELL
BEYOND EDI TORI AL.  THAT | NCLUDED ALL THE PUBLI CATI ON FUNCTI ONS
I NVOLVED | N THE ACADEM C TRADE DI VI SION. SO THAT WAS

ESSENTI ALLY JUST RUNNI NG A SVALL PUBLI SHI NG HOUSE W THI N A
LARGER ONE.

Q AND YOU HAVE NO LEGAL TRAI NIl NG YOURSELF?

A I HAVE NO LEGAL TRAI NI NG

Q AND YOU HAVE NO FI NANCE OR ACCQUNTI NG TRAI NI NG?

A I DO HAVE FI NANCE AND ACCOUNTI NG TRAINING | TOXX A
COURSE SHORTLY BEFORE BECOM NG THE DI RECTOR OF THE NEW YORK
UNI VERSI TY PRESS ON ACCOUNTI NG -- | FORGOT THE EXACT NAME OF
T, BUT I'T WAS ACCOUNTI NG FI NANCE FOR PUBLI SHING. | T WAS A

NI GHT COURSE AT NYU.

Q THAT WAS ONE COURSE?

A I T WAS ONE COURSE.

Q ONE SEMESTER OR QUARTER?

A YEAH, | PRESUME A SEMESTER. | DON T RECOLLECT EXACTLY BUT
I T WAS ONE COURSE.

Q AND THAT' S THE EXTENT OF YOUR FI NANCE AND ACCOUNTI NG
TRAINING AND YOQU HAVEN T WORKED I N THE FI NANCE OR ACCOUNTI NG
DEPARTMENTS OF THE PUBLI SHERS YOU VE HAVE WORKED W TH?

A NO, | HAVE NOT.

Q AND VHEN YOU TALKED ABOUT PERM SSI ONS REVENUE BEI NG HEAVY

MONEY, THAT WORDS YOU RE RELYI NG ON WHAT; | THI NK YQU SAI D
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ACCOUNTI NG AND FI NANCE PECPLE TOLD YOU ABOUT THAT?
A YES, THAT IS WHAT | SAID.
Q BUT THERE ARE COSTS ASSOCI ATED W TH EVEN PERM SSI ONS
REVENUE, CORRECT, FOR EXAMPLE, AS | BELI EVE YOU TESTI Fl ED,
OXFORD HAS PERM SSI ONS PERSONNEL WHOSE JOB I T IS TO RESPOND TO
AND DEAL W TH THE PERM SSI ONS SI DE OF THE BUSI NESS?
A YES.

MR RICH  OBJECTION, COMPOUND QUESTI ON.

THE COURT: OVERRULED.
BY MR HARBI N
Q AND YOQU HAVE TO MONI TOR, FOR EXAMPLE, CCC S PERFORNMANCE?
A [ DON'T THINK MONI TOR | S NECESSARI LY THE RI GHT WORD, BUT |
BELI EVE VWE CERTAINLY I N TERMS OF OUR RELATI ONSHI P W TH THEM WE
HAVE REGULAR CONVERSATI ONS AND MEETI NGS, YES.
Q OKAY. NOWYQU TALKED A LITTLE BIT ABOUT THE LARGE
COMMVERCI AL PUBLI SHERS. YOU MENTI ONED MCGRAW HI LL, PEARSON.
ARE THEY THE LARGEST TWD?
A PEARSON | S PROBABLY CONSI DERED THE LARGEST. My KNOW.EDGE
OF -- THERE ARE SO MANY MERCGERS THAT ALWAYS TAKE PLACE | N THE
COLLEGE PUBLI SHI NG WORLD, BUT PEARSON IS CERTAI NLY AMONG THE
LARGEST | F NOT THE LARCEST.
Q AND HOW MANY OTHER LARGE COMVERCI AL PUBLI SHERS ARE THERE
JUST BALLPARK?
A I WOULD SAY THERE ARE FI VE TO SI X

Q WHAT SHARE OF THE ACADEM C PUBLI SHI NG MARKET DO THEY HAVE;
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CAN YOU APPROXI MATE THAT?
A, OF THE H GHER EDUCATI ON MARKET?
Q RIGH.
A.  THAT' S GO NG TO BE A TOUGH ONE - -

THE COURT: ARE YOU TALKI NG ABOUT MCGRAW HI LL AND
PEARSON?
BY MR HARBI N
Q  CAN YOU ESTI MATE FOR MCGRAW HI LL AND PEARSON WHAT SHARE
ROUGHLY THEY WOULD HAVE?
A.  NO, I'MAFRAID | DON T KNOW THAT BY A COMPETITOR. | WOULD
| MAG NE THAT THE TOP FOUR TO FI VE PRESSES CONTROL -- AGAIN THI S
IS ABIT OF A GUESS, BUT | WOULD SAY 70 TO 80 PERCENT OF THE
H GHER EDUCATI ON MARKET.

Q OKAY. AND SO TO YOUR KNOW.EDGE -- ARE YOQU ACTIVE IN THE

AAP?

A WE ARE, WE ARE MEMBERS.

Q AMERI CAN ASSCCI ATI ON OF PUBLI SHERS?

A CORRECT, WE' RE MEMBERS.

Q TO YOUR KNOALEDGE ARE THE LARGE COWMMERCI AL PUBLI SHERS

MEMBERS?

A YES, THEY ARE.

Q AND | S AAP HELPI NG FUND THE COSTS, THE FEES FOR

OXFORD S -- THE ATTORNEYS' FEES FOR YOUR PARTICI PATION IN TH' S
LI TI GATI ON?

A | BELI EVE SO YES.
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Q AND CCC | S PAYI NG THE REST OF THE FEES?
A | DON' T KNOWWHAT THE EXACT ARRANGEMENT IS | N THAT REGARD.
Q BUT OXFORD | S NOT PAYI NG THE FEES?

["M NOT AWARE THAT OXFORD |'S PAYI NG THE FEES AS A SEPARATE
ENTITY. WE PAY FEES CERTAINLY TO THE AAP AS A FUNCTI ON OF OUR
MEMBERSHI P EVERY YEAR

THEY' RE A TRADE ASSOCI ATI ON MEANI NG AN ASSCOCI ATl ON
THAT REPRESENTS PUBLI SHER | NTERESTS, AND WE ARE A MEMBER OF
THEM AS WE ARE OF THE AMERI CAN ASSCOCI ATI ON OF UNI VERSI TY
PRESSES.
Q DD | UNDERSTAND YOQU TO SAY -- OBVIOQUSLY THHS IS AN
ESTI MATI ON -- THAT OXFORD HAS FI RST APPROXI MATELY 2.5 PERCENT
OF THE ACADEM C BOOKS MARKET?
A YES.
Q AND DI D YQU SAY 4.5 PERCENT OF THE JOURNAL MARKET?
A I THHNK I SAI D SOVEWHERE UNDER 4 PERCENT. | THINK | SAI D
3. 7 PERCENT.
Q 3.7 PERCENT. AND IN REGARD TO OXFORD UNI VERSI TY PRESS
U S. COVWPANI ES BUSI NESS | N THE UNI TED STATES, HOW DCES THE
BUSI NESS BREAKDOWN DOLLAR W SE BETWEEN THE JOURNAL NMARKET AND
THE ACADEM C BOCOKS MARKET?
A THE ACADEM C DIVISION AS WE CALL IT IS ABOUT A 50 MLLION
DOLLAR DI VI SI ON, AND THAT | NCLUDES SALES OF BOTH U. S. AND U. K
ORI G NATED BOCKS.

THE JOURNALS DI VI SI ON | S APPROXI MATELY 60 M LLI ON
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POUNDS. |'M NOT' ENTI RELY SURE OF THAT NUMBER, BUT | THI NK
THAT' S ABOUT RI GHT.
Q THE 50 MLLION IS THAT IN -- | THOUGHT YOQU SAI D THE
ACADEM C DIVISION IN THE U. S. WAS ABQUT 33 M LLI ON DOLLARS.
ARE YOU NOW TALKI NG ABOUT THE OVERALL OXFORD PUBLI SHI NG?
A I WAS MAKI NG A DI STI NCTI ON BETWEEN THE ACADEM C DI VI SI ON
INTHE U S. -- SORRY, |IT GETS CONFUSI NG W TH THE TERM NOLOGY.
VE MAKE A DI STI NCTI ON BETWEEN WHAT WE CALL TRADE AND ACADEM C.
THE ACADEM C WHI CH | S ALMOST EXCLUSI VELY GEARED
TOMRDS THE ACADEMY | S ABOUT 32 M LLI ON DOLLARS. WHEN YQU
I NCLUDE THE TRADE BOCKS, WH CH WE ALSO REFER TO AS BEI NG PART
OF THE ACADEM C DI VI SI ON BECAUSE | T'S REALLY A DI STI NCTI ON
THAT' S PRI MARI LY ABOUT SALES CHANNEL, THAT THEN REACHES 50
M LLI ON.
Q OKAY. BUT THE JOURNALS DI VISION IS A SEPARATE DI VI SI ON?
A ITI1S ALTHOUGH WE RECENTLY COMVBI NED OUR PUBLI SHI NG | NTO
SOVETHI NG CALLED THE GLOBAL ACADEM C BUSINESS, BUT IT IS
SEPARATE.
JOURNALS PUBLI SHI NG AND BOCOKS PUBLI SHI NG I N TERMS OF
HOW I T WORKS AND THE WAY I T'S DONE | S ACTUALLY MATERI ALLY
DI FFERENT AND AS A RESULT THEY ARE SEPARATE FUNCTI ONS.
Q AND YQU SAI D THAT THE JOURNALS DI VI SI ON PUBLI SHES
PRI MARI LY IN THE SCI ENCE AND TECHNI CAL FI ELD?
A NO, WE HAVE A GOOD MANY HUMANI TI ES AND SOCI AL SCI ENCES

JOURNALS, AND WE HAVE A SMALLER BUT CONSI DERABLE NUMBER OF
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SCI ENCE AND MEDI CAL JOURNALS.
Q AND DO YOU HAVE JOURNALS -- AND WE' RE TALKI NG ABQUT
UNI VERSI TI ES OF EDUCATI ON HERE, BUT DOES OXFORD UNI VERSI TY
PRESS ALSO HAVE CORPORATE CUSTOVERS WHO EI THER SUBSCRI BE TO
JOURNALS OR BUY PERM SS| ONS?
A YES, | THI NK THAT LI KELY WOULD BE SI GNI FI CANTLY SMVALLER.
I TH NK THAT CORPCRATE CUSTOVERS WOULD PROBABLY BE LIM TED
LARGELY TO THE OCCASI ONAL MEDI CAL JOURNAL. | TH NK THE
MAJORI TY OF JOURNAL CUSTOVERS TEND TO BE ACADEM C.
Q AND DCES YOUR REVENUE IN THE U. S. WHEN WE LOCK AT YOUR
U S. FI NANCI AL | NFORVATI ON, DOES THAT | NCLUDE REVENUE RECEI VED
FROM | NSTI TUTI ONS OR COVPANI ES OVERSEAS QUTSI DE THE U. S. ?
A I T INCLUDES -- |'D HAVE TO THI NK ABQUT TH' S FOR A
SECOND. |IT I NCLUDES SALES OF OQUR BOOKS TO OQUR HOVE OFFI CE WHO
THEN SELL THEM ON.

SO YES, IT DCES IS THE SHORT ANSWER.  WE HAVE LOCAL
OFFI CES TO WHOM WE TEND TO PROVI DE THE BOOKS, AND THEY THEN
SELL THEM OUT | NTO THE MARKETPLACE.
Q REGARDI NG CCC, | THI NK YOQU SAI D THEY ARE THE PRI MARY
SOQURCE, MOST OF THE REQUESTS FOR PERM SSI ONS FOR PORTI ONS OF
WORKS COVE THROUGH CCC?
A I THINK THAT' S RIGHT, YES, | TH NK THAT' S RI GHT.
Q AND CAN YQU ESTI MATE WHAT PERCENTAGE COMES THROUGH CCC
VERSUS DI RECTLY TO OXFCORD?

A | REALLY CAN T. | DON T KNOW THAT. | JUST DON T KNOW
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WHAT THAT PERCENTAGE I'S. | KNOWTHAT I T USED TO BE A VERY
SMALL NUMBER, AND I T HAS GROMN SI GNI FI CANTLY W TH EVERY PASSI NG
YEAR SI MPLY BECAUSE CCC IS SUCH A CLEAN AND EFFI Cl ENT WAY OF
SOLI G TI NG AND RECEI VI NG PERM SSI ONS.

Q DO YOU REMEMBER TESTI FYI NG | N 2009 THAT CCC WAS THE

PRI MARY SOURCE OF THE PERM SSI ONS?

A I DONT BUT IF I SAIDIT THEN, | IMAG NE | T WAS TRUE.

Q AS FAR AS IN TERV5S OF DOLLAR REVENUE, |S | T CORRECT THAT
THE REVENUE RECEI VED FROM PERM SSI ONS DI RECTED THROUGH CCC
WOULD BE THE MAJORITY OF YOUR PERM SSI ONS REVENUE FOR ACADEM C
BOOKS?

A LI KELY, YES.

Q WOULD YOU SAY THE VAST MAJORITY OVER 70, 80 PERCENT?

A | REALLY WOULDN T WANT TO ATTACH A NUMBER TO | T BECAUSE

[" M JUST NOT CERTAIN WHAT THOSE NUMBERS ARE. | WOULD THINK I T
WOULD BE A LARGE' | SH MAJORITY, YES.

Q | BELI EVE YOQU TESTI FI ED THE WORKS WE' RE TALKI NG ABOUT HERE
GENERALLY YOUR ACADEM C WORKS ARE NONFI CTI ON FACTUAL WORKS,
CORRECT?

A YES, NONFI CTI ON.

Q AND AT OXFORD I T | S THE AUTHOR S RESPONSI BI LI TY FOR
DETERM NI NG | F THE USE OF ANOTHER S MATERI AL | S FAI R USE
CONSULTI NG WTH THE EDI TOR, CORRECT?

A CORRECT.

Q AND SOMETI MES THE AUTHOR WORKI NG I N -- OF AN OXFORD

ANDRE G ASHLEY, O C R



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3 - 130

PUBLI CATI ON MAKES THAT DETERM NATI ON AS TO WHETHER USE | S FAI R
W THOUT CONSULTI NG THE EDI TOR?

A YES.

Q AND | BELI EVE YOU TESTI FI ED EARLI ER YOUR AUTHORS ARE ALSO
YOUR CUSTOMVERS?

CORRECT.

MEANI NG THEY' RE TYPI CALLY PROFESSORS?

YES.

IN THAT BOOXK | F YOU D LOOK AT PLAI NTI FFS' EXHI BI T 4967?

YES, SIR

o >» O » O >

IS 1T CORRECT THIS I S PERM SSI ONS GUI DELI NES AND TIPS THAT
YOU G VE TO YOUR AUTHORS?

A YES, | NDEED.

Q OKAY. AND YQU | NFORM YOUR AUTHORS THAT COPYRI GHT LAW I S
COVPLEX AND EVER CHANG NG AND FAI R USE QUESTI ONS | N PARTI CULAR
I NVOLVE A SI GNI FI CANT AMOUNT OF SUBJECTIVI TY AND ARE VERY FACT
SPECI FI C?

A YES, THAT'S WHAT I T SAID.

Q AND THAT QUP CANNCT PROVI DE ANY HARD AND FAST RULES ABQOUT
WHEN PERM SSI ON | S REQUI RED?

A CORRECT.

Q NOW | F YOU LOCK AT THE SECOND PAGE OF PLAINTIFFS EXH BI T
496, YOU HAVE A DI SCUSSI ON THAT YOU d VE YOUR AUTHORS ABOUT

FAI R USE?

A YEP.
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Q AND YQU STATE A PERCENTAGE OF ORIG NAL -- FIRST YOU HAVE
AT THE TOP PARAGRAPH, YQU DESCRIBE -- YQU LI ST THREE FACTORS TO
APPLY?

A YEP, CORRECT.

Q I NCLUDI NG AMONG OTHERS THE PERCENTAGE OF THE ORI G NAL WORK
THAT YOQU RE USI NG?

A YES.

Q BUT THEN YOU SAY THERE ARE HARD AND FAST RULES TO APPLY I N
VEI GHI NG THESE FACTORS?

A YES.

Q THAT' S YOUR UNDERSTANDI NG OF THE FAI R USE LAWP

A VELL, | THINK THAT'S A SLI GHT OVERSI MPLI FI CATION. | F YQU
CONTI NUE ON DOMN, I T SAYS WTH TH S CAVEAT THERE ARE A FEW
QUIDELINES. SO | THERE IS A LITTLE BIT MORE --

Q YEAH, WE' RE GO NG TO GET TO THAT. PERCENTAGE OF THE

ORI G NAL, YOQU SAID -- OXFORD STATES IT | S USUALLY ACCEPTABLE TO
QUOTE 1 TO 3 PERCENT OF AN ORIA@ NAL UNIT IF THE USE | S
TRANSFORMVATI VE; DO YOU SEE THAT?

A I DO

Q NOW YOU WOULD AGREE WTH ME THAT IS A MORE RESTRI CTI VE
STANDARD THAN FAIR USE AS | T''S TRADI TI ONALLY UNDERSTOCOD I N YOUR
EXPERI ENCE?

A "M NOT SURE WHY | WOULD AGREE WTH YOU ON THAT. | DON T
THI NK | HAVE MADE THAT STATEMENT.

Q SO DO YOU AGREE OR DI SAGREE OR YOU DON' T KNOWP
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A I HAVEN T LOCKED AT THE FAIR USE POLI Cl ES OF OTHER
PUBLI SHI NG HOUSES. | TEND TO FOCUS ON OGUR O\N. SO | DON T
ACTUALLY KNOW WHETHER THAT 1S MORE RESTRI CTI VE OR NOT.
Q YOU AGREE THERE' S NO MAXI MUM TO THE PERCENTAGE OF A WORK
THAT CAN BE USED AND STI LL QUALI FY AS FAI R USE?

MR RICH  OBJECTI ON.

MR HARBIN: 1" M NOT TALKI NG ABOUT UNDER OXFORD S
PCLICIES. |'M TALKI NG ABOUT GENERALLY.

THE COURT: STATE YOUR CBJECTI ON?

MR RICH |IT CALLS FOR A LEGAL CONCLUSI ON.

THE COURT: WELL, | THINK IT IS A LEGAL CONCLUSI ON.
["LL ALLOW I T THOUGH.

THE WTNESS: COULD YOU REPEAT THE QUESTI ON?
BY MR HARBI N
Q YOU AGREE THERE |'S NO MAXI MUM TO THE PERCENTAGE OF A WORK
THAT CAN BE USED AND STI LL QUALI FY AS FAI R USE?
A "M HAVI NG A HARD TI ME COGNI TI VELY ACTUALLY FI GURI NG QUT
WHAT THAT SENTENCE MEANS THAT THERE' S NO MAXI MUM -- COULD YQU
REPHRASE | T IN A DI FFERENT WAY?
Q YOU AGREE THERE |'S NO MAXI MUM TO THE PERCENTAGE OF A WORK
THAT CAN BE USED AND STI LL QUALI FY AS FAI R USE?
A YES, | WOULD SAY UNI LATERALLY THAT IS NOT A STATEMENT |
WOULD -- | DON T THI NK YOU CAN PUT A HARD AND FAST PERCENTACGE
AND CLAI M THAT UP TO THAT PO NT IT IS FAIR USE W THOUT CONTEXT,

BECAUSE | THI NK THERE ARE PCEMS AND LYRI CS AND A GREAT MANY
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OTHER FACTORS THAT ONE TENDS TO CONSI DER.
Q AND | F YOU LOOK AT PAGE 5 OF OXFORD S GUI DELI NES,
OXFORD -- |IF YOU LOOK AT THE CONCLUSION ON THE THI RD LI NE TO
QUOTE THI'S, OXFORD | NTENTI ONALLY STATED SOMVE OF THE FAI R USE
RULES- OF- THUMB CONSERVATI VELY, CORRECT?
A YES.
Q AND | N YOUR EXPERI ENCE | F YOU ASK TEN DI FFERENT PEOPLE I N
PUBLI SHI NG THEY WOULD G VE YOU TEN DI FFERENT ANSWERS ABOUT WHAT
PERCENTAGE | S APPROPRI ATE?
A YES, | THINK | DID SAY THAT I N MY DEPGCSI Tl ON, YES.
Q AND YOQU AGREE |F THE USE | S FAIR THAT NO PERM SSI ON FEE | S
ONED TO OXFORD OR ANY OTHER PUBLI SHER?
A YES.
Q AND | S | T CORRECT THAT YOUR AUTHORS SOVETI MES USE WORKS
EVEN | F THEY DECI DE THEY NEED TO GET A PERM SSI ON W THOUT
ACTUALLY HAVI NG THAT PERM SSI ON WHEN THEY CAN T LOCATE THE
COPYRI GHT OWNER?
A THAT WOULD BE A CASE WHERE WE WOULD ACTUALLY LOOK AT THAT
VERY MJUCH ON AN AD HOC BASI'S AND TAKE | T UP WHAT WE THI NK OF AS
A LADDER OF ESCALATI ON W THI N THE PRESS.

THERE ARE VARI QUS DEGREES AT WH CH -- VARI QUS WAYS I N
VWH CH VVE WOULD ENGAGE A Sl TUATI ON LI KE THAT, AND THAT WOULD - -
IN THE FI RST | NSTANCE, THE AUTHOR WOULD COVE TO THE EDI TOR
THE EDI TOR WOULD SAY YOQU NEED TO GET PERM SSI ON.  THE AUTHOR

WOULD THEN SEEK PERM SSI ON.
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| F THE AUTHOR WERE UNABLE TO FI ND A COPYRI GHT OMNER,
HAD DONE A COPYRI GHT SEARCH W TH THE LI BRARY OF CONGRESS, HAD
WRI TTEN TO THE LAST KNOWN COPYRI GAT HOLDER, AND ALL THOSE
AVENUES HAD BEEN EXHAUSTED, LI KELY WHAT WOULD HAPPEN THEN IS A
DETERM NATI ON WOULD BE MADE BY THE EDI TOR | N CONJUNCTI ON W TH
THE AUTHOR AS TO WHETHER OR NOT THAT WAS A -- | T WOULD MAKE
SENSE TO PROCEED WHETHER THE NMATERI AL WAS OF SUCH CRUCI AL
| MPORT TO THE WORK OF SCHOLARSHI P THAT | T NEEDED TO BE | NCLUDED
I N THERE.

AND THIS IS WHEN -- | FORGET WHO TESTI FIED TO TH S
EARLI ER, BUT THE | DEA THAT UNI VERSI TY PRESSES ARE USERS OF FAIR
USE OR CONSUMERS OF FAIR USE, | BELI EVE THAT VERY STRONGLY.
BECAUSE | THINK I T'S VERY DI FFI CULT TO DO SCHOLARSHI PS | N SOVE
AREAS | F YOU RE NOT' RELYI NG ON FAlI R USE.

| F THE EDI TOR WERE NERVOUS ABOUT PROCEEDI NG THAT
WOULD THEN BE DI SCUSSED W TH THE EDI TORI AL DI RECTOR AND THE
PUBLI SHER, AND | F THEN THERE WASN' T AN AGREEMENT AS TO WHAT
CONSTI TUTED A SENSI BLE WAY TO PROCEED, WE WOULD DRAW ON OUR
LEGAL COUNSEL | N-HOUSE, AND I F THEN THERE WAS STI LL SOVE DOUBT,
VE WOULD GO TO OUR EXTERNAL LEGAL COUNSEL FOR ADVI CE.
Q SO | S THE SHORT ANSWER THAT YES, SOVETI MES YOUR AUTHORS DO
USE MATERI AL FROM ANOTHER EVEN WHEN THEY THOUGHT THEY SHOULD
GET PERM SSI ON AND THEY COULDN T OBTAIN THE PERM SSI ON, AND YQU
HAVE PUBLI SHED BOOKS WHERE THAT | S STATED I N THE BOOK, CORRECT?

A YES, IF VE THHNK IT IS CRITICAL TO THE SCHOLARSH P AND
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WE' VE EXHAUSTED ALL THE AVENUES, WE W LL PROCEED, YES.

MR HARBIN:  YOUR HONOR, W TH THESE AGREEMENTS |

BELI EVE WE' VE WORKED QUT, 1'M X' | NG THROUGH PAGES.

BY MR HARBI N

Q

| BELI EVE YOQU SAI D THAT OXFORD S CUSTOM PUBLI SHI NG AT

PRESENT 1S SOVEWHAT LI M TED BECAUSE YOU HAVE DO HAVE THE

REQUI REMENT OF USI NG ONLY OXFORD APPROVED MATERI AL?

A

Q

THAT' S RI GHT.

AND | N REGARD TO G VI NG AVWAY BOCKS, YQU G VE AVWAY SOVE

200, 000 COPI ES OF TEXTBOOKS EACH YEAR FREE TO PROFESSORS?

A

| DONT KNOWIF IT'S 200,000. | KNOWIT' S 1.5, 1.6

M LLION, AND, AGAIN, THAT'S JUST OUR H GHER EDUCATI ON

DVISION. |F I T WERE PRESS WDE |IT WOULD BE A SI GNI FI CANTLY

LARGER NUMBER.

Q

| WLL REPRESENT TO YQU -- DO YOU RECALL FILING A

DECLARATI ON | N CONJUNCTI ON W TH RESPONDI NG TO SUMVARY JUDGVENT

OR BRI EFI NG ON SUWVARY JUDGMVENT | N TH S CASE?

A

Q
A

Q

YES.
AND | REPRESENT YQU PUT THAT FI GURE IN THERE OF 200, 000 - -
IN THAT CASE, YEAH, ABSCOLUTELY | WOULDN T REFUTE THOSE.

NOW I N REGARD TO CERTAI N BOOKS HAVI NG ETERNAL LI FE, OXFORD

AND ALL ACADEM C PUBLI SHERS | N YOUR EXPERI ENCE DO COMVE QUT W TH

NEW EDI TI ONS TO WORKS, CORRECT?

A

Q

YES.

AND SOMVETI MES MULTI PLE EDI Tl ONS?
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A YES, CONSECUTI VE EDI TI ONS, SO FOR FOUR, FIVE, SIX

EDI TI ONS, YES.

Q AND YQU BELI EVE THAT THE NEW EDI TI ON CONTAI NS NEW MCRE
CURRENT | NFORVMATI ON THAN THE PRI OR EDI Tl ON?

A YES, THAT'S THE | DEA OF A REVI SED EDI Tl ON, CORRECT.

Q AND OXFORD PROMOTES | T THAT WAY TO THE PROFESSCRS THAT
THEY SHOULD BUY THE CURRENT EDI TI ON?

A YES, WE DO

Q BY THE WAY | N REGARD TO YOUR BOOKS, DCES OXFORD TRACK THE
AVAI LABI LI TY OF YOUR BOOKS NOT' ON THE AMAZON SERVI CE WHERE
SOMEONE | S LOOKI NG AT A PORTI ON BUT JUST ANYBODY | N THE PUBLI C
GO NG TO AMAZON AND LOGKI NG UP ONE OF YOUR BOCKS, A USED BOOK;
DO YOU TRACK THAT AT ALL?

A DO YOU W TRACK THE SEARCHES, |S THAT YOUR QUESTI ON? DO
WE TRACK HOW PECPLE SEARCH OUR BOCOKS ON ANAZON?

Q NOT SEARCHI NG BOOKS - -

A SEARCH FOCR A BOOK?

Q JUST BUYI NG A BOOK, DO YOU TRACK THE PRI CES, FOR EXAMPLE,
OF USED BOOKS THAT OXFORD HAS PUBLI SHED, SPECI FI CALLY USED
ACADEM C BOOKS THAT OXFORD HAS PUBLI SHED?

A WE' RE CERTAINLY AWARE OF THEM | DON T KNOW THAT |' D SAY
WE TRACK THEM IT'S A VERY COMMON PHENOVENON THAT W THI N

M NUTES OF A PUBLI CATI ON THERE IS A USED BOOK AVAI LABLE ONLI NE
ON AVAZON.

Q WOULD YOU AGREE THAT THE CRABGRASS BOOK YQOU TESTI FI ED
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ABQUT COULD BE PURCHASED AS A USED BOOK ON AMAZON FOR AS LI TTLE
AS $3.50 NOWP
A | WOULD | MAG NE THAT' S ABSOLUTELY THE CASE.
Q AND THAT THE SLAVE COVMUNI TY BOOK YOQU TALKED ABOUT COULD
BE PURCHASED FOR AS LI TTLE AS FOUR DOLLARS OR SO?
A YEP. AGAIN, | DON T KNOW THAT FOR A FACT, BUT
EXTRAPCLATI NG FROM MY EXPERI ENCE, | WOULD SAY THAT' S LI KELY.
Q NOW | WANT TO TALK ABOUT FI NANCI AL | SSUES AND THE
QUESTI ON OF HARM OR POTENTI AL HARM BY THE ACTI ONS THAT
PROFESSORS AT GSU HAVE UNDERTAKEN.

DO YOU RECALL THAT YOU WERE PRODUCED AS A W TNESS BY
THE PLAI NTI FFS ON BEHALF OF OXFORD UNI VERSI TY PRESS?
A DO | RECALL THAT? |'M NOT SURE | UNDERSTAND THE QUESTI ON.
Q DO YOU RECALL G VI NG A DEPOSI TI ON I N THE CASE?
A YES, |'VE G VEN A DEPCSI TI ON, CORRECT.
Q DO YOU RECALL THAT YOU WEREN T JUST TESTI FYI NG
| NDI VI DUALLY, YOU WERE DESI GNATED AS A REPRESENTATI VE OF
OXFCRD?
A YES, THAT' S CORRECT.
Q AND DO YOQU RECALL THAT YOU WERE DESI GNATED TO TESTI FY - -
AND BY THE WAY | F YOU NEED TO LOOK AT IT IT'S I N THE NOTEBOX |
JUST GAVE YOU AS DEFENDANT' S EXH BI T 1.

YOU WERE DESI GNATED, AMONG OTHER THI NGS, TO TESTI FY
ON THE | SSUE OF WHETHER PLAI NTI FF CONTENDS THE MARKETS OR

POTENTI AL MARKETS FOR PLAI NTI FFS' COPYRI GHTS HAVE SUFFERED OR
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ARE SUFFERI NG FROM THE POSTI NGS OF EXCERPTS OF WORKS COVERED BY
SUCH COPYRI GHTS ON ERES, ULEARN AND/ OR COURSE AND FACULTY

VEBSI TES AT GSU; DO YOU RECALL THAT?

A YES.

Q AND THAT | T | NCLUDED BUT WAS NOT LIM TED TO, QUOTE, THE
AMOUNT OF HARM IN U. S. DOLLARS AND HOW SUCH AMOUNT WAS
CALCULATED, CLOSED QUOTE, DO YOU RECALL THAT?

A YES.

Q NOW YQU RE NOT AWARE OF ANY ANALYSI S ON MARKET HARM THAT
HAS BEEN CONDUCTED OTHER THAN APPLYI NG PERM SSI ON FEES TO THE
LEVEL OF USAGE AT GSU, CORRECT?

A CORRECT.

Q AND THAT MEANS SI MPLY TAKI NG THE NUMBER OF PAGES THAT WERE
USED AND MULTI PLYING I T BY THE PER PAGE PRI CE THAT YOU WOULD

LI KE TO CHARGE AND THE NUMBER OF STUDENTS THAT ACTUALLY WERE | N
THE CLASS, CORRECT?

A CORRECT.

Q BY THE WAY, YOU WERE QUESTI ONED ABOUT | F EACH STUDENT
WANTED TO BUY TH S EXCERPT THAT WOULD COST THAT STUDENT X OR
WORDS TO THAT EFFECT, DO YOU RECALL THAT?

A YES.

Q BUT IS IT YOUR UNDERSTANDI NG THAT THE WAY THE PERM SSI ONS
IS 1S YOU LOCK AT THE CLASS | F A PROFESSOR CONTACTS YOQU AND THE
CHARGES ARE FOR ANTI Cl PATED NUMBER OF STUDENTS | N THE CLASS?

A THAT' S RI GHT.
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Q YOU GENERALLY DON T GET PERM SSI ONS REQUESTS FROM

I NDI VI DUAL STUDENTS?

A NO, YOU DON T.

Q NOW YQU MADE NO MENTI ON I'N YOUR DEPGSI TI ON AS THE

DESI GNATED REPRESENTATI VE OF OXFCRD WHEN YOUR DEPOSI TI ON WAS
TAKEN ABOUT ANY | SSUE OR CONCERN ABQUT LOST SALE OF BOOKS, DI D
YQU, SIR?

A I'T WAS LONG DAY. | DON T RECOLLECT EVERYTHI NG | SAI D, BUT
| F THE RECORD SHONS THAT | DI D NOT, | DI D NOT.

Q AND YOU DON' T RECALL G VI NG ANY SUCH TESTI MONY, DO YQU,
SIR, I N YOUR DEPCSI TI ON?

A I DO NOT.

Q AND YQU TESTI FIED -- AS YOU TESTI FI ED YOU RE NOT AWARE OF
ANY ANALYSI S OXFORD HAS PERFORMED TO DETERM NE WHETHER GSU S
USE OF OXFORD S WORKS HAS CONTRI BUTED TO A BROADER NMARKET

| MPACT AFFECTI NG YOUR COPYRI GHT GENERALLY?

A THAT' S CORRECT.

Q OXFORD HAS CONDUCTED NO FORMAL SURVEYS OR STUDI ES,
CORRECT?

A CORRECT.

Q AND YOU RE NOT' QUALI FI ED TO G VE SUCH AN CPI Nl ON ABQUT ANY
DEGREE OF MARKET HARM YOURSELF, ARE YQU, SIR?

A AS PHRASED, NO

Q AND YOU HAVE NO EVI DENCE OF YOUR PERSONAL KNOW.EDGE THAT

ANY CONDUCT BY GSU OR | TS PROFESSCRS HAS CAUSED OXFORD TO LCSE
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THE SALE OF A SI NGLE BOCK, DO YQU?
A I THINK THAT' S A DI FFI CULT ONE TO ANSWER. | THINK | F THE
PERCENTAGE OF USE OF THE BOCOK, THE MORE OF THE BOOK THAT IS
USED THE MORE LI KELY I T WOULD BE THAT WERE | T NOT USED IN THI S
WAY THAT A STUDENT WOULD PURCHASE |1 T.

IF ONE | S USI NG 12 CHAPTERS OF A BOOK SAY
HYPOTHETI CALLY OF A 14 CHAPTER BOCOK, | T SEEMS TO ME THAT THAT' S
A LI KELY PRESUMPTI ON THAT BARRI NG AN ALTERNATI VE THE BOOK WOULD
BE PURCHASED.

I THINK THAT' S ONE OF THE REASONS WHY WE HAVE THE
PCLI CY OF WHEN PECPLE ARE USI NG MORE AND MORE OF A BOOK WE WANT
TO ENCOURAGE PECPLE TO BUY THE BOOK AS MJCH SO THAT THE BOOXX | S
ACTUALLY IS THEIRS AND IS PART OF THEI R LI BRARY AND PRESUMABLY
PART OF THEI R | NTELLECTUAL LANDSCAPE.

[N MANY WAYS ONE COULD MAKE THE ARGUMENT THAT TRYI NG
TO ENCOURAGE THE PURCHASE OF THE BOOK JUST ADDS TO THE USED
BOOK MARKET, BUT | THI NK WE HAVE AT LEAST UNTIL VERY RECENTLY
BEEN I N THE BUSI NESS OF PRI MARI LY SELLI NG BOOKS. SO | TH NK
THAT BE -- | WOULDN T WANT TO MAKE THAT KI ND OF UNEQUI VOCAL
STATEMENT.
Q FOLLOW NG UP ON YOUR HYPOTHETI CAL, AND | DON' T WANT TO
BELABOR THI S BECAUSE THE STI PULATION IS I N THE RECORD, YOU RE
NOT AWARE OF ANY | NSTANCE IN TH S CASE WHERE ANY GSU PROFESSOR
COPI ED AND USED I N A CLASS 12 OR 14 CHAPTERS OF AN OXFORD, ARE

YOU?
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A CORRECT, THAT WAS A HYPOTHETI CAL.

Q RIGHT. AND TO GO BACK TO My QUESTI ON, YOU DON T HAVE ANY
PERSONAL KNOWLEDGE YOURSELF THAT ANY CONDUCT BY GSU OR ANY OF

I TS PROFESSORS HAS CAUSED OXFORD TO LOSE THE ACTUAL SALE OF ANY
BOOK, DO YQU?

A AS PHRASED NO.

Q AND OXFORD HAS NOT SEEN A DECLINE IN I TS REVENUE, |ITS

PERM SSI ONS REVENUE SI NCE THE | NCEPTI ON OF ELECTRONI C RESERVES,

HAS | T?

A I THI NK THAT' S ACTUALLY FALSE.

Q IT WAS TRUE AS OF 2009, WASN T I T?

A | DON' T ACTUALLY KNOW THE TRAJECTCORY OF THOSE PERM SSI ONS

REVENUES. | T'S DIFFICULT-- I'T'S NOT A LI KE-ON- LI KE MEASURE.
BECAUSE THE FACT IS WHEN A PRESS IS GRON NG WE SOMVETI MES MAKE
ACQUI SI TIONS.  WE CERTAINLY ARE BUI LDI NG UP OUR PUBLI SHI NG
PROGRAM

| T"S POSSI BLE THAT THE PERM SSI ONS REVENUE WOULD GROW
AS A RESULT OF NATURAL GROMH BUT STILL BE DECLI NI NG BUT -- |
DON' T ACTUALLY KNOW THE TRAJECTORY FROM MEMORY, THE TRAJECTORY
OF THE PERM SSI ONS REVENUE OF 2009.
Q BUT YOU AGREE AS PART OF YOUR REVENUE OVERALL AS OF 2009
OXFORD HAD NOT SEEN A DECLINE IN I'TS REVENUE SI NCE THE
I NCEPTI ON OF ELECTRONI C RESERVES?
A WHEN YOU SAY REVENUE, YOU MEAN PERM SSI ONS REVENUE?

Q REVENUE OVERALL?
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A.  REVENUE OVERALL? YOU MEAN TOP LI NE REVENUE?
Q  YES.
A YES, THAT IS ABSOLUTELY TRUE.

IN FACT OXFORD HAS GROMN ENORMOUSLY | N THE PAST 15 YEARS

AT LEAST UP TO 2009, CORRECT?

A THAT | S TRUE.

Q YOU SAI D ROUGHLY DOUBLE I N SI ZE?

A SI NCE 2009?

Q UP TO 20097

A FROM WHEN?

Q IN THE LAST 15 YEARS | BELI EVE BY YOUR TESTI MONY; |S THAT
Rl GHT?

A YEAH, AND TO BE CLEAR A SI GNI FI CANT AMOUNT OF THAT GROMH
'S ACTUALLY THROUGH ACQUISITIONS. I T'S NOT -- THE ACQUI SI TI ONS
SI DE MEANS WHEN YOU PURCHASE TEXTBOOKS OR OTHER PUBLI SHER' S
WORKS OR AN OCCASI ONAL CASE OF SMALL COVPANI ES, SMALL
PUBLI SHI NG COVPANI ES.

QUR BI GGEST ACQUI SI TION, FOR | NSTANCE, WAS GROVE
MJSI C VHI CH WAS AN ONLI NE REFERENCE PRODUCT AND THAT
CONTRI BUTED -- HAS CONTRI BUTED CONSI DERABLY TO OQUR GROWTH.
Q NOW YQU MENTI ONED | N YOUR DI RECT SOVE BOOKS THAT HAVE
HAD -- | TH NK YOU MENTI ONED VEENT THROUGH THE PERM SSI ONS
REVENUE FROM SLAVE COMMUNI TY AND THE CRABGRASS BOOK AND OTHERS?
A YES.

Q SOME OF THE BOOKS THAT OXFORD HAS COWVPLAI NED ABQUT IN THI' S
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CASE HAVE VERY SMVALL PERM SSI ON FEES REVENUE OVER THEI R LI FE,
CORRECT?

A I THINK THAT' S RI GHT LOCKI NG AT THAT SPREADSHEET, YES.

Q DO YOU RECALL, AS | BELI EVE WAS STATED I N YOUR DECLARATI ON
FOR THE SUWVARY JUDGMVENT, THE AWAKENI NG CHI LDREN S M ND BOOK
HAS GENERATED A TOTAL OF 75 DOLLARS I N PERM SSI ONS REVENUE?

A | DON' T RECALL THAT, BUT | COULD LOOX I T UP QU CKLY
ENOUGH | IMAGNE IT'S ON THE SPREADSHEET.

Q AND THAT SPREADSHEET WAS PLAINTIFFS' EXHIBIT 344. |IT S
ALSO IN THE NOTEBOOK | JUST GAVE YQU.

A "M SORRY, WAS | T 344? | DON T REMEMBER

Q DO YQU SEE PLAI NTI FFS' EXHIBIT 344 | N THE BOOK | GAVE YOU?
A YEP, |'M LOOKI NG UP THE PERM SSI ONS REVENUE FOR AWAKENI NG
CH LDREN S M ND. | WOULD SAY -- YEAH UNDER A HUNDRED DOLLARS.
Q AND | F YOU LOOK AT THE FI RST PAGE OF PLAINTIFFS EXH BI T
344, THE FIRST BOOK IS ROLE PLAY, AND IT DCESN T SHOW

ANYTHI NG I T HAS DI FFERENT CATEGORI ES PHOTOCOPY | NCOMVE, ET
CETERA, BUT I'T DCESN T HAVE PERM SSI ONS BRCOKEN QUT?

A Rl GHT.

Q DCES THAT MEAN I'T HASN T GENERATED ANY PERM SSI ONS
REVENUE?

A ITIS -- I T SAYS EXTRACTS;, |S THAT RIGAT? THAT' S LIKE A
CUSTOM  YES, THAT LOCKS TO BE THE CASE.

Q BECAUSE THERE' S A SEPARATE CATEGORY IN THI' S BUSI NESS

RECORD FOR PERM SSI ONS REVENUE, RI GHT?
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A THAT' S RI GHT.
Q | F YOQU LOOK AT THE BOOK DEMOCRACY ACCOUNTABI LI TY I N LATIN
AMERI CA AT THE BOTTOM OF THAT PAGE; DO YOU SEE THAT?
A YEP.
Q I F YOQU GO ONTO THE NEXT PAGE, THAT BOOK GENERATED OVER I TS
LI FE 30 DOLLARS I N PERM SSI ONS REVENUE?
A YEP, $30.29, YES.
Q I WON' T BELABOR THI'S BECAUSE I T'S IN THE RECORD, BUT |
BELI EVE YOU HAVE | NTRODUCED -- OXFORD THROUGH | TS COUNSEL HAS
| NTRCDUCED SOVE DETAI L RECORDS, AND | JUST WANT TO LOOK AT ONE
OF THEM

THIS IS PLAINTIFFS EXH BIT 362. THIS IS IF I
UNDERSTAND I T, TELL ME IF I'MVWRONG | F YOU LOOK AT THE TOP
LEFT I'T"S NOT' NECESSARI LY THE LI FE OF THE BOOK, | T'S A REPORT
OF PERM SSI ONS FEE REVENUE OF AT LEAST CERTAI N KI NDS.

MY FI RST QUESTION IS FROM JULY 1, 2004 THROUGH
DECEMBER 1, 2010 --
A DO I HAVE A COPY OF THAT?
Q I T"S PLAINTI FFS EXH BI T 362.
A YEP, |'VE GOT IT.
Q THIS IS A REPORT OF CERTAI N PERM SSI ONS | NCOVE, FEE | NCOVE
TO OXFORD FROM THE WORK BEHAVI OR, SOCI ETY AND NUCLEAR WAR?
A Rl GHT.
Q AND | T"S A REPORT FROM JULY 1, 2004 THROUGH DECEMBER 1,

20107
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A CORRECT.

Q IS TH'S A REPORT FROM CCC?

A I T SAYS IN THE UPPER RI GHT- HAND CORNER ORDER | NFORNMATI ON
FROM COPYRI GHT CLEARANCE CENTER, SO I PRESUME THAT WOULD BE THE
CASE, YES.

Q SO TH' S | NDI CATES THAT I N THOSE FI VE AND A HALF YEARS THAT
BOOK BEHAVI OR, SOCI ETY | N NUCLEAR GENERATED $193.80 IN -- LET
ME REPHRASE THAT. THE FI RST GROUP | S APS REVENUE?

A Rl GHT.

Q AND BRI EFLY STATE WHAT APS | S?

A THAT IS ONE OF THE LI CENSI NG FORMATS OR LI CENSES THAT WE
GRANT CCC.

Q AND THEN ECC IS ANOTHER FORM THAT THEY GRANT TO THEI R
CUSTOMVERS?

A CORRECT.

Q AND SO FROM JULY 2004 THROUGH DECEMBER 2010 TH S WORK
BEHAVI OR, SOCI ETY AND NUCLEAR WAR GENERATED $231 | N APS | NCOVE?
A YEP.

Q AND $193.80 | F YOU LOOK AT THE BOTTOM OF THE PAGE I N ECC

I NCOVE?

A THAT' S RI GHT.

Q AND THI S WOULD BE THE TOTAL PERM SSI ONS FEE | NCOVE CCC
GENERATED FROM THI S BOOK FCOR THAT PERI OD OF TI ME?

A YES, THAT WOULD BE MY PRESUMPTI ON.

Q NOW THE PLAINTI FFS EXHI BIT -- AND AGAIN THAT' S
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PLAI NTI FFS' EXH BI T 362. THE PLAINTI FFS EXH BI T 344 WE WERE
LOOKI NG AT WHERE | T BREAKS OUT PERM SSI ONS | NCOVE, DOES THAT

I NCLUDE | NCOVE FROM CCC?

A THAT WOULD | NCLUDE | NCOVE FROM CCC. | T SHOULD | NCLUDE

I NCOVE FROM CCC, YES.

Q AND GO BACK TO PLAINTIFF S EXH BIT 362 BRI EFLY. CCC
ACTUALLY REPCRTS TO OXFORD THE DATE OF THE REQUEST, THE

I NSTI TUTI ON, THE CUSTOMER, THE PROFESSCOR, THE COURSE NAME, | T
PROVI DED ALL THAT | NFORVATI ON, CORRECT?

A YES.

Q NOW | BELI EVE YOU SAI D YOUR OVERALL PERM SSI ONS | NCOVE
WAS ABQUT ONE M LLION, $1, 050,000 IN 2009?

A CORRECT.

Q THAT' S NOT' JUST FROM PERM SSI ONS FOR PORTI ONS OF ACADEM C
BOOKS, THAT | NCLUDES JOURNALS, CORRECT?

A THAT' S A GOOD QUESTI ON.  THAT WOULD NOT | NCLUDE JOURNALS.
Q I T I NCLUDES PERM SSI ONS | NCOVE OTHER THAN FROM REQUESTS
FOR PORTI ONS OF ACADEM C BOCKS ElI THER THROUGH CCC OR DI RECTLY
TO OXFORD?

A CORRECT, |I'T WOULD | NCLUDE ALL PERM SSI ONS REQUESTS AS SUCH
PERM SSI ONS TO REPRI NT WORK, TO REUSE, REPRI NT, COPY, ET
CETERA.

Q OKAY. AND DO YQU RECALL -- WE CAN PULL QUT YOUR
DECLARATI ON | F WE NEED TO, BUT DO YOU RECALL THAT YOUR

PERM SSI ON FEE | NCOVE FROM CCC FCR THE THREE YEARS 2007, 2008

ANDRE G ASHLEY, O C R
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2009 WAS AS FOLLOWS A LI TTLE OVER 358, 000 DOLLARS | N PERM SSI ON
I NCOVE FROM CCC I N 20077

THAT SOUNDS RI GHT.

A LI TTLE OVER 380, 000 DOLLARS I N 20087

CORRECT.

AND 367 ALMOST 368, 000 | N 2009?

YEAH, THAT SOUNDS RI GHT, YES.

AND THAT AS YOQU VE TESTI FI ED WOULD BE THE VAST MAJORITY OF

o >» O » O >

THE PERM SSI ONS | NCOVE FROM EACH OF THOSE YEARS THAT OXFORD
RECEI VED FROM ACADEM C BOCKS?
A YES. THE VAST MAJORI TY MAYBE NOT, BUT, YES, THE MAJCORITY.
Q VELL, WE LL LOOK AT THE RECORD TO WHAT YOQU TESTI FI ED TO
PREVI QUSLY, BUT THE FACT IS YOUR PERM SSI ON FEES FOR ACADEM C
BOOKS FOR EACH OF THOSE YEARS HAS BEEN WELL LESS THAN 1 PERCENT
OF YOUR OVERALL | NCOVE?
A YES.

MR HARBIN: THAT'S ALL | HAVE, YOUR HONCR  THANK
YQU.

THE COURT: WLL THAT DO IT FOR TH' S W TNESS?

MR RICH |IT WLL, YOUR HONOR

THE COURT: YQOU CAN STEP DOMW, SIR  THANK YQU.

ALL RIGHT. WE' LL GO AHEAD AND STCP FOR THI' S
AFTERNOON.  WE' LL START AT 9:30 IN THE MORNI NG AND WE' LL RUN
UNTIL 2:30 TOMORROW AFTERNCON. YOU ALL HAVE A NI CE EVEN NG

( PROCEEDI NGS ADJOURNED)
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REPORTER S CERTI FI CATI ON

I CERTIFY THAT THE FOREGO NG | S A CORRECT TRANSCRI PT FROM THE

RECORD OF PROCEEDI NGS | N THE ABOVE-

DATE:

ENTI TLED MATTER.

ANDRE G ASHLEY

OFFI G AL COURT REPORTER

UNI TED DI STRI CT COURT
NORTHERN DI STRI CT OF GEORG A
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