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PROCEEDI NGS

( ATLANTA, FULTON COUNTY, GECRG A; MAY 25, 2011
I N OPEN COURT. )

THE COURT: ARE YOQU READY?

MR ASKEW  YES.

THE COURT: YQOU MAY PROCEED.

YOUJI N KIM
HAVI NG BEEN PREVI QUSLY DULY SVWORN, WAS EXAM NED AND TESTI FI ED
AS FOLLOWE:
CROSS- EXAM NATI ON ( CONTI NUED)

BY MR ASKEW
Q PROFESSOR KIM | WANT TO TAKE A FEW M NUTES THI S MORNI NG
AND GO BACK THROUGH THI' S FI RST GROUP OF BOOKS THAT WE HAVE
REVI EWED, AND | WANT YQU TO | DENTI FY FOR ME A COUPLE OF PI ECES
OF | NFORVATI ON QUI CKLY SUCH AS THE NUMBER OF PAGES IN THE BOOK
AND THE NUMBER OF PAGES THAT WERE USED I N YOUR EXCERPTS.

SO | F YOU COULD LOOK AT THE BACHVAN AND PALMER BOOK
FI RST, THE LANGUAGE TESTI NG I N PRACTI CE, HOW MANY PAGES ARE I N
THAT BOCK.

THE COURT: EXCUSE ME, JUST A M NUTE, | MEANT TO SAY,
I JUST FORGOT TO SAY, YOU RE REM NDED YOQU RE STILL UNDER QATH.
THANK YOQU. GO AHEAD.
BY MR ASKEW
Q HOW MANY PAGES ARE | N THAT BOOK, DR KI M?

A 377 PAGES.
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Q AND HOW MANY PAGES ARE IN THE THREE CHAPTERS THAT YQOU
CHOSE TO USE AS AN EXCERPT?

A 126 PAGES FROM CHAPTERS 2 AND 3, AND 9 PAGES FROM
CHAPTER 5.

Q WHAT WOULD THAT TOTAL BE?

ABQUT 35 PAGES.

IS THAT ALL OF THE PAGES THAT WERE USED?

> O >

RI GHT, ALL OF THEM

MR ASKEW THE PLAI NTlI FFS REPORT THAT AS 14.8
PERCENT, YOUR HONOR, BUT | THI NK WE DI SPUTE THAT NUMBER  THEY
COUNT 54 PAGES. SHE' S COUNTI NG 35.
BY MR ASKEW
Q LET' S LOOK AT THE NEXT BOCOK, PROFESSOR KIM THAT WOULD BE
ASSESSI NG LANGUAGE FOR SPECI FI C PURPCSES, THAT' S THE DOUGLAS
BOOK.  HOW MANY PAGES ARE I N THAT BOOK?
A 311 PAGES.
Q AND HOW MANY PAGES I N THE CHAPTER THAT YOU CHOSE FOR AN
EXCERPT?
A 16 PAGES.

MR ASKEW THAT' S REPORTED AS 6 PERCENT BY THE

PLAI NTI FFS, YOUR HONOR.
BY MR ASKEW
Q THE NEXT BOOK |I'S THE FUNDAMENTAL CONSI DERATIONS I N
LANGUAGE TESTI NG, THAT'S THE BOOK BY BACHVAN.

A YES.
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Q HOW MANY PAGES | N THAT BOOK?
A 408.
Q AND THEN HOW MANY PACGES I N THE CHAPTER THAT YOU CHOSE AS
AN EXCERPT, | TH NK THAT' S CHAPTER 47
A 20 PAGES -- SCRRY, 30 PAGES.
Q 30 PAGES?
A YES.

MR ASKEW THAT' S REPORTED AS 8.3 PERCENT BY THE
PLAI NTI FFS, YOUR HONOR.
BY MR ASKEW
Q BY THE WAY W TH RESPECT TO THE BACHVAN AND PALMER BOOK
THAT YOU LOOKED AT FIRST, DI D YOU COUNT THE PAGES | N CHAPTERS
2, 3 AND 5? | WANT TO BE SURE THAT YOU GOT THE CORRECT COUNT ON
THE NUMBER OF PAGES THAT YOU USED I N YOUR EXCERPTS?
A CHAPTERS 2 AND 3 WERE 43 PAGES, AND CHAPTER 5 WAS 9 PAGES.
Q SO THE TOTAL OF THAT WOULD BE HOW MJCH?
A 52 PAGES.

MR ASKEW THAT | S REPORTED BY THE PLAI NTI FFS AS
14. 8 PERCENT, YOUR HONOR
BY MR ASKEW
Q LET"S LOOK AT THE -- DID WE FI Nl SH THE BACHVAN BOOK? YQOU
HAD 30 PACGES | BELI EVE YOU SAI D WERE USED AS AN EXCERPT?
A YES.

MR ASKEW THAT WAS REPORTED BY THE PLAI NTI FFS AS

8. 3 PERCENT.
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BY MR ASKEW
Q LET" S LOOK AT ASSESSI NG GRAMVAR BY PURPURA, | TH NK YQU

USED CHAPTERS 3 AND 57?

A YES.

Q HOW MANY PAGES DOES THAT REPRESENT?

A CHAPTER 3 WAS 33 PAGES. CHAPTER 5 WAS 45 PAGES.
Q AND THE TOTAL OF THAT WOULD BE?

A 78 PAGES.

MR ASKEW THAT' S REPORTED BY THE PLAI NTI FFS AS 29. 2
PERCENT, YOUR HONOR
BY MR ASKEW
Q LET" S LOOK AT THE ASSESSI NG VOCABULARY BOOK BY READ; HOW
MANY PAGES | N THAT BOOK?
A 279 PAGES.
Q AND HOW MANY PAGES I N THE EXCERPT WHICH | THINK IS CHAPTER
67?
A 32 PAGES.

MR ASKEW THAT' S REPORTED AS 15.1 PERCENT BY THE
PLAI NTI FFS.
BY MR ASKEW
Q THOSE ARE THE BOOKS | THI NK WE COVERED YESTERDAY.
A YES.
Q NOW I WANT TO START W TH THE EVALUATI ON OF THE RENMAI NI NG
BOOKS THAT YOQU USED, ALL RI GHT?

A OKAY.
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Q LET" S LOOK FI RST AT THE NATI ON BOOK LEARNI NG VOCABULARY | N

ANOTHER LANGUAGE.

THE COURT: WHAT'S THAT EXH BI T NUMBER?

MR ASKEW  THAT EXH BI T NUMBER - -

MR LARSON. | BELIEVE IT'S PX-125.

THE COURT: 1S | T ALREADY | N EVI DENCE?

MR ASKEW YES, IT'S I N EVI DENCE PX-125.

THE COURT: BUT IT'S NOI, AS | RECALL, ONE OF THE
ONES THAT | HAD A CHANCE TO LOOK AT UP AT THE BENCH, RI GHT?

MR ASKEW |'M NOT SURE.

THE COURT: | DON T RECALL SEEING IT. THAT' S OKAY,
VE MAY COME BACK TO THI S.
BY MR ASKEW
Q PROFESSOR KIM | T'S BEEN | NDI CATED THAT YOU USED CHAPTER
10 FROM THI S BOOK AS AN EXCERPT; IS THAT WHAT YOQU RECALL?

A YES.

Q COULD YQU FI RST TELL ME WHAT WAS THE SUBJECT OF YOUR CLASS

THE DAY THAT THI S EXCERPT WAS ASSI GNED FOR REVI EW BY YOUR
STUDENTS?

A I T WAS COVERED DURI NG WEEK 7, AND THE GOAL OF THE

PARTI CULAR WEEK OF THE CLASS WAS TO HELP MY STUDENTS TO
UNDERSTAND HOW TO MAKE VOCABULARY TESTS | N CLASSROOM CONTEXT.
Q WHAT DOES THI S EXCERPT HAVE -- WHAT' S THE SUBJECT MATTER
OF TH S EXCERPT, PROFESSOR KI M?

A SO I N CHAPTER 10 NATI ON DESCRI BED DI FFERENT TYPES OF
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QUESTI ONS THAT TEACHERS WHERE STANDARDI ZED TESTS USED TO
MEASURE STUDENTS' VOCABULARY KNOW.EDGE AND USE.
Q AND VHY DI D YOU SELECT THI S EXCERPT FOR REVI EW BY YOUR

STUDENTS FOR THI S CLASS?

A BECAUSE THI S PARTI CULAR CHAPTER | NTRODUCES DI FFERENT TYPES

OF | TEM5, AND I T I NTROCDUCES DI FFERENT EXAMPLES FROM DI FFERENT

SOURCES.

Q WAS THI S EXCERPT A REQUI RED READI NG OR WAS | T AN OPTI ONAL

READI NG?

A FIRST I T WAS REQUI RED, THE ENTI RE CHAPTER WAS REQUI RED

WHEN | DESI GNED THE SYLLABUS, BUT, AGAIN, JUST LIKE WTH OTHER

CHAPTERS THAT | TALKED ABOUT YESTERDAY, | PI NPO NTED A COUPLE
OF EXAMPLES FROM THI S BOOK FOR STUDENTS TO TAKE A LOOK AT
BEFORE COM NG TO THE CLASS.

Q  CAN YOU I DENTI FY FOR THE COURT WHAT PORTI ON OF THI S
EXCERPT YOU LEFT AS A REQUI RED READI NG FOR THE STUDENTS?

A. 1T S DIFFICULT TO SAY WHAT PORTION, BUT CAN | JUST

PI NPOl NT SOMVE EXAMPLES HERE?

Q  JUST G VE US THE PAGE NUVBERS?

A. SO LIKE PAGE 344, 345, THESE ARE EXAMPLES, AND 347, 352,
353, 359, 360, 368, 369, 372, 376, 377.

Q  THOSE WERE REQUI RED OR WERE THEY OPTI ONAL?

A. | ASKED THEM TO TAKE A LOOK AT THE EXAMPLES. |T WAS
REQUI RED.

Q W TH RESPECT TO THI S EXCERPT, DID YOU DO A FAI R USE
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ANALYSI S, PROFESSOR KI M?
A YES.
Q AND | S THAT ANALYSI S REPORTED | N THE CHECKLI ST THAT YQU
DD FOR TH S EXCERPT?
A YES.
Q AND | N THE COURSE OF DO NG THAT FAIR USE ANALYSIS, DID YQU
CONSI DER EACH AND EVERY ONE OF THE FACTORS WHI CH YOU WOULD
EVALUATE FOR FAI R USE?
A YES.
Q AND AS A RESULT OF THAT EVALUATION DI D YOU REACH A
CONCLUSI ON AS TO WHETHER YOU THOUGHT THE USE OF THI S MATERI AL
QUT OF TH S EXH BIT WAS A FAI R USE?
A I T WAS FAI R USE.
Q LET'S GO TO THE NEXT BOOK, DR. KIM AND THAT WOULD BE
ASSESSI NG READI NG BY ALDERSQON; DO YOU HAVE THAT?
A YES.

WHAT' S THAT EXH BI T NUMBER?

29.

PLAI NTI FFS' EXH BI T 29. HOW MANY PAGES ARE IN TH S BOCK,

Q

A

Q

DR KI M
A 398.
Q  AND HOW MANY PAGES ARE | N THE CHAPTER WH CH YOU USED AS AN
EXCERPT?

A 68 PAGES.

MR ASKEW THAT |'S REPORTED BY THE PLAI NTI FFS AS
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19. 3 PERCENT, YOUR HONOR

BY MR ASKEW

Q WHAT WAS THE SUBJECT OF THE CLASS TH S DAY, DR KIM WH CH
I THINK IS WEEK 87?

A DURI NG WEEK 8 AFTER COVERI NG VOCABULARY, WE MOVED TO
ASSESSI NG READI NG SO THE PURPCSE OF THIS CLASS WAS TO

| NTRODUCE MY STUDENTS DI FFERENT TYPES OF READI NG TESTS, EXAM

| TEM5S AND HOW TO SCORE TEST | TEM5 ON THE READI NG TEST.

Q AND VWHAT WAS THE SUBJECT OF THI S EXCERPT THAT YOU CHOSE TO
USE FOR THE STUDENTS I N THE CLASS THAT DAY?

A VERY SIM LAR TO OTHER CHAPTERS. THE Tl TLE OF THE CHAPTER
'S CALLED TECHNI QUES FOR TESTI NG READI NG. SO THI S PARTI CULAR
CHAPTER | NTRODUCES DI FFERENT TYPES OF | TEMS ON THE TESTS

I NCLUDI NG MJLTI PLE CHO CE QUESTI ONS OR OPEN- ENDED QUESTI ONS.

Q AND VHY IS I T THAT YOU CHOSE THI S EXCERPT FOR THE STUDENTS
TO REVI EWAS A PART OF YOUR CLASS THAT DAY?

A ACTUALLY | ALSO ASSI GNED ONE CHAPTER FROM THE REQUI RED
TEXTBOOK; HOWNEVER, THI S CHAPTER WAS | MPORTANT BECAUSE THI S
CHAPTER PROVI DED A LOT OF EXAMPLES THAT STUDENTS CAN TAKE A
LOOK AT BEFORE THEY ACTUALLY DESI GN THEIR OMN TEST | TEMs. SO
THAT' S THE REASON WHY | CHOSE THI S CHAPTER.

Q TELL ME THE PAGE NUMBER OF THE EXAMPLES YQU USED FROM THI S
BOOK, AND I'LL PUT THAT ON THE OVERHEAD PRQJECTOR FOR THE COURT
TO SEE?

A STARTI NG FROM PACGE 207, SO THI S CHAPTER BASI CALLY GO OVER
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7 - 10

DI FFERENT TYPES OF | TEMS, THE CLOSE TEST AND GAP TEST ARE
EXPLAI NED, AND ON THE NEXT PAGE ON 208 | T SHONS EXAMPLE.
Q I'S THAT THE | NTENDED PORTI ON THAT WE SEE THERE?
A YES, THAT'S AN EXAMPLE OF CLOSED TEST.
Q HAVE YQU GOT SOME OTHER EXAMPLES?
A YES, ON PAGE 211, TH S CHAPTER DESCRI BES MJLTI PLE CHO CE
TECHNI QUE WHICH IS WDELY USED | N READI NG EXAM AND THE AUTHOR
PROVI DED EXAMPLE I N | TALI CS WH CH WAS TAKEN FROM ANOTHER BOCK
BY EDI SON.
Q ARE THERE OTHER EXAMPLES?
A ON PAGE 213, AGAI N EXAMPLE QUESTI ONS FROM A DI FFERENT
BOOK, AND NEXT PAGE ON 214, ANOTHER EXAMPLE ON MJULTI PLE CHO CE
QUESTI ONS, AND NEXT EXAMPLE ON PAGE 215, WHICH | S THE NEXT
PAGE, AFTER TALKI NG ABOUT MULTI PLE CHO CE QUESTI ONS, NOW I T
| NTRCDUCES MATCHI NG TECHNI QUES.

SO ON PAGE 216, AND THI S I S EXAMPLE OF THE MATCHI NG
TECHNI QUE TAKEN FROM CERTI FI CATI NG ADVANCED ENGLI SH TEST WH CH
'S AVAI LABLE PUBLI CLY ONLI NE, AND ON PAGE 220, THAT' S ANOTHER
EXAMPLE, TOO

ON PAGE 220 ANOTHER TASK TYPE WHICH | S CALLED
ORDERI NG TASK, AND AGAIN THI'S TASK I'S AN EXAMPLE OF PUBLI SHED
EXAMS VWHI CH IS WDELY USED | N STANDARDI ZED TESTS, AND ON PAGE
223 ANOTHER EXAMPLE WHICH | S CALLED DI CHOTOMOUS | TEM5. THIS IS
ALSO TAKEN FROM A DI FFERENT BOCK. SO THE ENTI RE CHAPTER KI ND

OF GOES OVER DI FFERENT TYPES OF | TEMS.
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7 - 11

Q THANK YOQU. BEFORE ASSI GNI NG THI S EXCERPT AND UPLQADI NG
IT, DID YOU UNDERTAKE A FAIR USE ANALYSI S W TH RESPECT TO THAT
EXCERPT?
A YES.
Q AND DI D YOU DO THAT AND COVMPLETE A CHECKLI ST OF THE
PROCESS?
A YES.
Q AND VWHEN YOQU DI D THAT DI D YOU CONSI DER EACH AND EVERY ONE
OF THE FACTORS TO BE EVALUATED IN A FAIR USE ANALYSI S?
A YES.
Q AS A RESULT OF THAT ANALYSI S DI D YOU REACH A CONCLUSI ON AS
TO WHETHER YOU THOUGHT THE USE OF THI S EXCERPT WAS A FAI R USE?
A YES, I T WAS FAI R USE.
Q WHAT WAS YOUR CONCLUSI ON?
A IT WAS FOR FAI R USE.

THE COURT: TELL ME AGAI N WHAT THE EXHI BI T NUMBER OF
THE DOCUMENT |S THAT' S ON THE SCREEN?

MR LARSON: PX-519, YOUR HONCR

THE COURT: THANK YQU.
BY MR ASKEW
Q LET"S GO TO THE NEXT BOOK FROM WHI CH AN EXCERPT WAS TAKEN,
PROFESSOR KIM I T''S ASSESSI NG LI STENI NG BY BUCK. FI RST WOULD
YOU TELL ME HOW MANY PACGES ARE | N THAT BOCK?
A 274 PAGES.

Q AND HOW MANY PAGES ARE IN THE EXCERPT THAT YOU USED?
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A 39 PAGES.

MR ASKEW THAT | S REPORTED AS 14.8 PERCENT BY THE
PLAI NTI FFS, YOUR HONOR.

THE COURT: IS IT 14 PERCENT?

MR ASKEW 14.8 PERCENT IS WHAT THEY HAVE REPORTED

IN THE --

THE COURT: RIGHT, | UNDERSTAND. [|'M JUST CURI QUS DO

YOU ALL AGREE THAT IT'S 14.8 PERCENT?

MR ASKEW WE HAVE A DI SAGREEMENT.

THE COURT: YOU DO ON THAT ONE. OKAY.

MR ASKEW WELL, WE DI SAGREE ON THEI R CALCULATI ON.
WE COUNT THE | NTRCDUCTORY MATERI AL. ACTUALLY TAKE THE WHOLE
BOOK. THEY TEND TO TAKE THE TEXT.

THE COURT: OKAY. THANK YQU.
BY MR ASKEW
Q YOU LL SEE THAT IN WEEK 9 | S WHERE THE BOOK BY BUCK WAS
BEI NG USED; IS THAT CORRECT?
A YES.
Q WHAT WAS THE SUBJECT OF YOUR CLASS ON WEEK 9, PROFESSOR
KI M
A DURI NG VEEK 9, AGAI N, THE PURPOSE OF THE CLASS WAS TO
| NTRCDUCE HOW TO MAKE LI STENI NG TESTS. WE COVERED READI NG AND
VWE MOVED TO LI STENI NG TESTS.
Q AND VWHAT WAS THE SUBJECT OF THE CHAPTER FROM THE BOCOK BY

BUCK THAT WOULD BE CHAPTER 5 THAT YOU HAD THE STUDENTS REVI EW



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

7 - 13

BEFORE CLASS?

A SO CHAPTER 5 THE TI TLE WAS CREATI NG TASKS, AGAI N CREATI NG
TEST | TEM5. SO VERY SIM LAR TO THE OTHER CHAPTERS THAT |

ASSI GNED FOR DI FFERENT SKI LLS, TH S CHAPTER | NTRODUCES

DI FFERENT TYPES OF TEST | TEMS FOR LI STENI NG TESTS.

Q AND VHY IS I T YOU CHOSE THAT CHAPTER FOR THE STUDENTS TO
REVI EW PROFESSOR Kl M?

A OKAY. TH' S CHAPTER SHOWNED DI FFERENT EXAMPLES OF EXI STI NG
LI STENI NG TEST | TEM5 FROM DI FFERENT STANDARDI ZED TESTS OR FROM
DI FFERENT PUBLI SHED TEXTBOOKS | N OQUR Fl ELD.

Q CAN YQU | DENTI FY FOR US WHAT PORTI ON OF THAT EXCERPT WAS
REQUI RED AND WHAT PORTI ON WAS OPTI ONAL?

A SO ORALLY AT THE END OF WEEK 8, A WEEK BEFCRE THE COURSE,
I AGAIN PI NPO NT EXAMPLES SUCH AS PAGES 132, 133, 134, 135,
136, 137, 138, 139, 140, 141, 142, 143, 144, 145, 146, 149 AND
150.

Q GENERALLY SPEAKI NG WHAT WAS YOUR UNDERSTANDI NG OF THE
SOURCE OF THOSE EXAMPLES THAT ARE REPCRTED IN THAT ARTI CLE BY
BUCK?

A SO THE AUTHOR BUCK ADCPTED A LOT OF TEST | TEMS USED I N
STANDARDI ZED TESTS. BECAUSE THE PURPOSE OF THI S CHAPTER WAS TO
DESCRI BE DI FFERENT TYPES OF TEST | TEM5 USED I N LI STENI NG
TESTS. SO HE USED A LOT OF EXAMPLES FROM PUBLI SHED
STANDARDI ZED TESTS OR PUBLI SHED TEXTBOOKS AVAI LABLE.

Q BEFORE UPLOADI NG THI S CHAPTER FROM THE BUCK BOCOK, DI D YQU
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UNDERTAKE A FAI R USE ANALYSI S, PROFESSOR KI M?

A YES.

Q D D YOQU DO THAT AS A PART OF COVPLETI ON OF A CHECKLI ST FOR
THI S EXCERPT?

A YES.

Q AND | N THE PROCESS OF DA NG THAT ANALYSIS, DID YQU

CONSI DER EACH AND EVERY ONE OF THE FACTORS AS REPORTED ON THAT
CHECKLI ST I N MAKI NG YOUR DETERM NATI ON W TH RESPECT TO FAI R
USE?

A YES.

Q WHAT WAS YOUR CONCLUSI ON AS TO WHETHER THE USE OF THI' S
EXCERPT WAS A FAI R USE?

A T VEIGHAS I N FAVOR OF A FAI R USE.

Q LET" S LOOK AT THE NEXT BOOK WHI CH | S ASSESSI NG SPEAKI NG BY

LUOVA. | THI NK THAT' S REPORTED AT THE VERY BOTTOM OF TH S
EXH BI T.

A YES.

Q DO YOU HAVE THAT BOCK?

A YES.

Q WHAT IS THAT EXHI BI T NUMBER?

A 34.

Q YES. WHAT WAS THE SUBJECT OF YOUR CLASS ON WEEK 10 WHERE

THE LUOVA EXCERPT WAS USED?
A THE SUBJECT OF THE COURSE WAS HOW TO DESI GN SPEAKI NG

TESTS, AND SI NCE SPEAKI NG | S SOVEVWHAT DI FFERENT FROM READI NG
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AND LI STENI NG WHI CH | NVOLVES STUDENTS' PERFORMANCE, ORAL
SPEAKI NG THE FOCUS WAS TO CREATE RATI NGS, HOW TO RATE STUDENTS
SPEAKI NG SAMPLES AS WELL AS HOW TO CREATE SPEAKI NG | TEM5, THE
PROVMPT THAT |'S PROVI DED TO STUDENTS.
Q WHAT DOES THE CHAPTER -- THE TWO CHAPTERS I N LUOVA CONCERN
THAT HAD TO DO W TH YOUR CLASS ON WEEK 107?
A SO | ASSI GNED CHAPTERS 4 AND 7. CHAPTER 4 THE TITLE IS
SPEAKI NG SCALES. SO THAT'S ONE OF MY OBJECTI VES FOR THE
COURSE. SO | WANTED TO | NTRODUCE DI FFERENT SPEAKI NG SCALES
USED | N STANDARDI ZED TESTS. SO | WANTED TO AGAI N PROVI DE SQOVE
EXAMPLES TO MY STUDENTS SO THAT THEY ARE FAM LI AR W TH THESE
EXI STI NG SCALES.
Q BEFORE | CGET FURTHER WTH TH' S, HOWN MANY PACGES ARE IN THI S
BOOK, PROFESSOR KI M?
A 212 PAGES.
Q AND HOW MANY PAGES ARE | NCLUDED W THI N THE TWD CHAPTERS
THAT YOU USED AS AN EXCERPT?
A CHAPTER 4, 36 PACES. CHAPTER 7, 31 PAGES.
Q WHAT' S THE TOTAL OF THAT?
A 67 PAGES.

MR ASKEW  YOUR HONOR, THAT IS REPORTED AS 35. 6
PERCENT BY THE PLAI NTI FFS.
BY MR ASKEW
Q NOW BACK TO YOUR EVALUATION. WHY IS IT THAT YOU ASS|I GNED

THESE TWO CHAPTERS FROM ASSESSI NG SPEAKI NG TO YOUR STUDENTS,



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

7 - 16

AND | HAVE A COPY OF THE BOOK SO | CAN DI SPLAY PAGES TO THE
COURT, |IF YQU D LI KE?
A My STUDENTS ARE NOVI CE TEACHERS, AND CREATI NG A SPEAKI NG
SCALE |'S REALLY DI FFERENT FOR THEM SO, AGAIN, | WANTED TO
SHOWS EXAMPLES OF SCALES WHI CH ARE USED | N THE FI ELD.

| F YOQU CAN TAKE A LOCK ON PACGE 61 -- ACTUALLY
STARTI NG FROM PACGE 60, | T SAYS EXAMPLES OF SPEAKI NG SCALE. SO
THE AUTHOR GOES THROUGH DI FFERENT TYPES OF SCALES WH CH ARE
AVAI LABLE PUBLI CLY ONLI NE.

SO THE FI RST EXAMPLE WAS THE NATI ONAL CERTI FI CATE
SCALE. SO THE ENTI RE SCALE 1S PROVIDED IN PAGE 4.1, AND NEXT
PAGE ON PAGE 62, THE NEXT EXAMPLE | S THE ACTFL SPEAKI NG SCALE
VWH CH IS ONE OF THE WDELY USED SCALES IN THE WORLD, AND THE
AUTHCOR PROVI DED THE ENTI RE SCALE IN TH S CHAPTER STARTI NG FROM
PAGES 63. SO THIS | S THE SCALE THAT ACTFL USED, AND I T
CONTI NUES ON PAGE 64, PACES 65, 66 AND PAGE 67. SO BASI CALLY 6
TO 7 PAGES OF EXAMPLES WAS | NCLUDED HERE FOR THE ACTFL
SPEAKI NG

THE NEXT SCALE | S STARTI NG FROM PACGE 68. NEXT
EXAMPLE | S THE TEST OF SPOKEN ENGLI SH SCALE. THI S SCALE IS
DEVELOPED BY EDUCATI ONAL TESTI NG SERVI CE THAT | TALKED ABOUT
YESTERDAY.
Q THAT' S A GROUP AGAI N THAT - -
A GRE AND S. A T. SO THE COVPANY DEVELOPS DI FFERENT TYPES OF

STANDARDI ZED TESTS, AND THAT'S ONE OF THE W DELY REFERRED
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COVPANY | N OQUR FI ELD.

AGAI N ON PAGE 69 THE ENTI RE SCALE DEVELOPED BY TH S
COVPANY |'S I NCLUDED IN TH S CHAPTER. NEXT PACGE PACGE 70, THE
ENTI RE SCALE 1S I NCLUDED IN TH' S CHAPTER, AND THE NEXT EXAMPLE
IS THE COMMON EURCPEAN FRAMEWORK OF SPEAKI NG SCALE STARTI NG
FROM THAT PAGE 71, AND THE DESCRI PTI ON STARTI NG FROM THAT PAGE
VWHCH IS 72. 73 THE EXAMPLE CONTI NUES. THAT'S 73. 74 THE
TABLE CONTI NUES, AND THE NEXT ONE IS 75 ANOTHER EXAMPLE, AND
THE NEXT ONE NOW THE AUTHOR DESCRI BES ANOTHER SPEAKI NG SCALE
VWH CH | S DEVELOPED | N MELBOURNE.
Q WHAT PACE IS THAT?
A PAGE 76 AND THE EXAMPLE | S PAGE 77, YES. AND THEN 77 IS
AN EXAMPLE OF THAT SCALE, AND THE NEXT PAGE ON PAGE 78 AGAIN
MOVE TO ANOTHER PUBLI CLY AVAI LABLE SCALE, AND TABLE 4.8 VH CH
IS ON PAGE 79 THAT'S AN EXAMPLE, AND THEN THE AUTHOR - -
Q JUST A SECOND.
A AND THEN ON PAGE 87, SO NOW THE AUTHOR STARTS TALKI NG
ABQUT HOW TO MEASURE FLUENCY I N SPEAKI NG. SO AGAIN THE TABLE
4.9 EXAMPLE OF FLUENCY SCALE. SAME AS |IN TABLE 4.10 EXAMPLE OF
FLUENCY SCALE. 4.10 CONTI NUES ON PAGE 88.

AND AFTER TALKI NG ABOUT FLUENCY ON PAGE 94, NOW THE
AUTHOR MOVES TO THE | DEA OF GRAMMAR | N SPEAKI NG SO AGAI N
ANOTHER EXAMPLE OF HOW TO MEASURE GRAMVAR | N SPEAKI NG SAMPLES
I N SUMMARY, YES.

Q NOW VW MOVE TO CHAPTER 77?
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A YES. SO THE PURPOCSE OF CHAPTER 7 WAS DEVELOPI NG SPEAKI NG
TASKS. SO IN ORDER TO GET STUDENTS CRAL QUTPUT, TEACHERS NEED
TO PROVI DE PROVPT OR EXERCI SE. SO TH S PARTI CULAR CHAPTER
DESCRI BES DI FFERENT TYPES OF ACTI VI TY THAT TEACHERS PROVI DE TO
STUDENTS, AND VERY SIM LAR TO THE OTHER CHAPTERS IN THI S
CHAPTER SHE PROVI DES VARI QUS ACTI VI TIES THAT IS USED I N
CLASSROOM

SO I T STARTS WTH EXAMPLES OF SPEAKI NG TASKS. THAT
SAME PAGE. | F YOU CAN TAKE A LOCK AT PACGE 140, EXAMPLES,
| NTERACTI ON QUTLI NE FOR PAIR TASK I'N AN I NTERVI EW TEST. SO
AGAI N THESE ARE THE EXAMPLES THAT TEACHERS PROVI DE STUDENTS SO
THAT THEY CAN TALK ABOQUT THESE PI CTURES AND PRACTI CE THEI R
SPEAKI NG I N A SECOND LANGUAGE.
Q AND VWHAT DO YOU UNDERSTAND TO BE THE SOURCE OF THI S
I NFORVATI ON THAT' S ON PAGE 1407?
A AS YQU CAN SEE ON PACGE 140, | T SAYS ADAPTED FROM HEATON,
1991. SO A LOT OF TIMES THESE AUTHORS WHEN THEY DESCRI BE
DI FFERENT ACTIVI TI ES OR TASKS, THEY TAKE EXAVPLES FROM
DI FFERENT SCQURCES LI KE TEXTBOOKS OR TEST DEVELOPED EXERCI SES.
Q DO YOU HAVE A FEW MORE EXAMPLES FROM THI S CHAPTER?
A SURE, ON PACE 141 NARRATI VE TASKS GO NG OVER DI FFERENT
ACTIMITIES. SO FOR TH' S ACTIVITY TEACHERS ASK STUDENTS CKAY
DESCRI BE THESE PI CTURES, THEN STUDENTS DESCRI BE THESE PI CTURES
IN A SECOND LANGUAGE.

AND THE NEXT ONE 142, NOW FACE- TO- FACE PAI RED
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| NTERACTI ON CLASS. AGAI N ANOTHER EXAVPLE FROM DI FFERENT
TEXTBOOKS.

ON PAGE 143 AGAIN HERE THERE' S A COPYRI GHT SI GN
THERE. SO TH S AUTHOR AGAI N TOOK THE EXAMPLES FROM A DI FFERENT
VOLUME AND | NTRODUCES THESE AS AN EXAMPLE FCOR FACE- TO- FACE
PAI RED | NTERACTI ON TESTS.
Q WHAT DO YOU UNDERSTAND TO BE THE SOURCE OF THE | NFORVATI ON
THAT' S ON PAGE 1437
A I T"S FROM NORWAY, AND ONE PUBL| SHED TEXTBOOK, SO THE
AUTHOR USED PI CTURE PROWPTS FROM THE TEXTBOCK.
Q DO YOU HAVE A FEW MORE EXAMPLES?
A "M JUST GO NG THROUGH THE PI CTURES BECAUSE I T'S EASY TO
SEE. STARTI NG FROM 144 | NTERACTI ON QUTLI NE FOR ONE- ON- ONE
I NTERVI EW YES, AND THEN THE NEXT PAGE AGAI N ANOTHER EXAMPLE OF
A FACE- TO- FACE PAI RED | NTERACTI ON TEST, AND NOW STUDENTS HAVE
THCOSE PI CTURES AND THEY WERE ASKED TO CARRY OUT THESE
ACTIVITIES, AND THE AUTHOR PROVI DES EXAMPLES.

| F YOQU TAKE A LOOK AT PAGE 146, AGAIN YOU CAN SEE
WHERE THE AUTHOR TOOK THE EXAVMPLE FROM NORWAY TEXTBOOK, AND THE
NEXT ONE | S AGAI N DESCRI BI NG DI FFERENT TASKS WHI CH | S CALLED
COVPARI NG AND CONTRASTI NG TASKS. SO PREVI QUS EXAMPLES WERE
BASI CALLY RELATED TO NARRATI ON, HAVE STUDENTS TO DESCRI BE THE
Pl CTURES, BUT NOW FCOR THI S EXAMPLE, YOU KNOW TEACHERS ASK
STUDENTS TO COMPARE THE SI TUATI ON.

SO THE AUTHOR AGAI N PROVI DE EXAMPLES. ON PAGE 147
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THAT' S A PI CTURE, THE BI CYCLI NG PI CTURES. AGAIN THIS ONE IS
EXAMPLE FROM THE STANDARDI ZED TESTS WHI CH | S CALLED UCLES, AND
NEXT ONE AGAIN, SO LET'S TAKE A LOOK AT THE FIGURE WVHICH IS ON
149, AGAIN THE AUTHOR NOW GO NG TO DI FFERENT TYPES OF
ACTIVITIES WHI CH | S USED ON THE TESTS.

EDUCATI ON TESTI NG SERVI CE WHI CH | MENTI ONED EARLI ER,
SO THERE I'S THE PUBLI CLY USED SAMPLE | TEM TEST DEVELOPED BY
ETS, AND THE AUTHOR PROVI DES THE EXAVMPLE FROM THAT WEBSI TE.
Q AND YOU UNDERSTAND ETS TO STAND FCR - -
A EDUCATI ONAL TESTI NG SERVI CE, AND THE NEXT PAGE 150, AFTER
TALKI NG ABOQUT COVPARI SON AND CONTRAST TASKS, NOW THE AUTHOR
MOVES TO DECI SI ON TASKS. AGAI N ANOTHER EXAMPLE HOW TO MAKE
DECI SI ON TASKS, AND PACE 151, SO IT ALSO SAYS THE EXAMPLE
DECI SI ON TASKS TAKEN FROM UCLES.

SO A LOT OF TIMES TH S CHAPTER JUST LI KE THE OTHER
CHAPTERS FOLLOAS A VERY SIM LAR PATTERN COWPI LI NG ALL THE
EXAMPLES WHI CH ARE USED | N THE TESTI NG BOOKS OR SAMPLES FROM
THE PUBLI C WEBSI TE. SO THAT' S THE EXAMPLES | N THESE CHAPTERS.
Q BEFORE YOU POSTED THESE EXCERPTS FROM THE LUOVA BOCK, DI D
YOU UNDERTAKE A FAI R USE ANALYSI S, PROFESSCOR KI M?
A YES.
Q AND | S THAT REPORTED I N THE CHECKLI ST FOR THI S EXCERPT?
A YES.
Q AND VWHEN YQU DI D THAT FAI R USE ANALYSIS, DI D YOU CONSI DER
EACH AND EVERY ONE OF THE FACTORS FOR EVALUATI NG FAI R USE AS
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REPORTED ON THAT CHECKLI ST?
A YES.
Q AND VWHAT CONCLUSION DI D YOU REACH W TH RESPECT TO WHETHER
YOUR USE OF THESE TWD CHAPTERS WAS A FAI R USE?
A | BELIEVE IT WAS FAI R USE.
Q LET"S GO TO THE NEXT BOOK WHI CH | S ASSESSI NG WRI TI NG BY
VEI GLE. HOW MANY PACGES ARE IN TH S BOCK?

THE COURT: EXCUSE ME JUST A M NUTE, WH CH BOOK ARE
VE TALKI NG ABQUT?

MR ASKEW TH S IS THE BOOK ASSESSI NG WRI TI NG

THE COURT: THANK YQU.

MR ASKEW SHE DCESN T HAVE THE Tl TLE OF THE BOCKS.
SHE HAS THE AUTHOR OF THE BOOKS. YQOU HAVE TO GO BACK TO THE
LI ST OF ASSI GNED READI NG TO GET THE TI TLE OF THE BOOK.

THE WTNESS: 268 PAGES.
BY MR ASKEW
Q AND HOWN MANY PAGES | N THE CHAPTER THAT YOU HAVE ASS| GNED
AS AN EXCERPT?
A | ASSI GNED CHAPTERS 5 AND 6, 73 PAGES.

MR ASKEW THAT' S REPCORTED AS 25. 8 PERCENT, YOUR
HONOR, BY THE PLAI NTI FFS.
BY MR ASKEW
Q WHAT PORTI ON OF THI S EXCERPT, PROFESSOR KIM DI D YQU
ASSI GN AS REQUI RED READI NG AND WHAT PORTI ON WAS OPTI ONAL

READI NG?
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A BECAUSE THE PURPOSE OF THE CLASS WAS AGAI N | NTRODUCI NG
TASK MATERI ALS AND HOW TO SCORE STUDENTS' WRI TI NG SAMPLES. SO
ON CHAPTER 5 -- DID YOU WANT ME TO GO THROUGH THE PAGES?
Q FI RST | WANT TO KNOW WHAT YOUR CLASS WAS LI KE THAT DAY,
THE SUBJECT MATTER OF YOUR CLASS THAT DAY?
A SO AFTER TALKI NG ABQUT SPEAKI NG FOR THAT WEEK, | WANTED TO
I NTRCDUCE HOW TO MAKE WRI TI NG TESTS AND HOW TO SCORE STUDENTS'
WRI TI NG SAMPLES. SO THOSE ARE THE TWD MAI N PURPCSES FOR THE
COURSE.
Q AND HOWN DO THE TWDO CHAPTERS FROM THE WEI G_LE BOOK RELATE TO
THE SUBJECT OF THE CLASS ON WEEK 117
A SO CHAPTER 5 THE TI TLE 1S DESI GNI NG WRI TI NG ASSESSMENT
TASKS. SO THE REASON WHY | CHOSE THI S CHAPTER WAS AGAIN TO
SHOW DI FFERENT EXAMPLE OF TASKS USED | N WRI TI NG TESTS.

CHAPTER 7 | LLUSTRATI VE TEST OF WRI TING, TH S CHAPTER
SHOWS DI FFERENT SCALES THAT ARE USED BY TEACHERS WHO ARE
STANDARDI ZED EXPERT WRI TERS. SO | WANT MY STUDENTS TO TAKE A
LOOK AT THESE PUBLI CLY USED SCALES SO THAT THEY CAN ADAPT
THESE | DEAS WHEN THEY CREATE THEI R OMN SCALES USI NG THEI R
CLASSROOVS.
Q COULD YQU | DENTI FY FOR THE COURT JUST THE PAGE NUMBERS OF
THOSE PAGES IN THI S ARTI CLE THAT HAVE THESE EXAMPLES THAT
YOU RE REFERRI NG TO RATHER THAN TAKI NG THE TI ME TO GO THROUGH
ANOTHER SERI ES OF THESE EXEMPLARY PAGES?

A OKAY. SO ON PAGE 84 THE AUTHOR TALKED ABOUT HOW TO WRI TE
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TASK SPECI FI CATI ON FORVMAT AGAIN WHICH | S ADAPTED FROM A
DI FFERENT SOURCE. SO BEFORE SHOW NG THE EXAVPLES, THE AUTHOR
ACTUALLY TALKED ABQUT THE STEPS AND THE FACTORS THE TEACHERS
SHOULD TAKE | NTO CONSI DERATI ON.

SO STARTI NG FROM THERE ON PAGE 85 WRI TI NG MULTI
PARAGRAPH ESSAYS AGAI N TAKEN FROM DI FFERENT TEXTBOOKS AND
TALKED ABOQUT THE STEPS AND THE EXAMPLES, AND ON PAGE 87, THAT'S
ONE OF THE EXAMPLES, THE WRI TI NG TEST EXAMPLES, TEST LEVEL
STI MJLUS AND RESPONSE, SO THE AUTHOR SHOWED EXAMPLES.

AND THE PROTOTYPE TASK, AGAIN THAT'S ANOTHER EXAMPLE
ADAPTED FROM A DI FFERENT LI KE PLACEMENT TESTS, AND THEN THE
AUTHOR EXPLAI NED THESE TASKS.

AND | F YOU GET THE NEXT PAGE PAGE 88, AGAIN THE
AUTHCR | DENTI FI ED THESE FI GURES FOR PLACEMENT TESTS. SO THE
AUTHCOR DESCRI BES THESE EXAMPLES WHICH | S A SAMPLE | TEM FROM THE
PUBLI SHED WORK.
Q WHAT DO YOU UNDERSTAND TO BE THE SOURCE OF THE | NFORVATI ON
ON TH' S PAGE?
A THAT" S FROM BUTLER SOURCE. SO ACTUALLY WHEN DR. WEI GLE,
WHO | S MY COLLEAGUE, SHE WORKED AT LOS ANGELES UCLA, SO BUTLER
ET AL. IS FROM THE TESTS DEVELOPED BY UCLA, AND THEY ALSO HAVE
DOCUMENTS W TH EXAVMPLES FOR THE TESTS.
Q DO YOU HAVE ONE OF TWDO OTHER EXAMPLES THAT YOU D LI KE TO
G VE US?

A SURE. SO PAGE 96 IN THIS CHAPTER A LOT OF TI MES STUDENTS
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WERE PROVI DED W TH STI MULUS LI KE READI NG MATERI ALS OR LI STENI NG
MATERI ALS AS RESOURCES BEFORE THEY ACTUALLY WRI TE ABOUT
DI FFERENT TOPICS. SO FOR TH' S PART THE AUTHOR AGAI N PROVI DED
ALL THE EXAMPLES FROM THE LOS ANGELES READER WHI CH | S THAT
EXAMPLE ABOVE, BEFORE THAT, CAN YOU SHOAP YES.

SO THAT' S THE EXAVPLE FROM THE LOS ANGELES READER
SO BASI CALLY THE AUTHOR | S DESCRI Bl NG OKAY, STUDENTS W LL BE
PROVI DED WTH THI S READER, AND THEN THEY ARE GO NG TO BE ASKED
TO WRI TE ABOQUT THESE READI NG MATERI ALS. SO THAT' S THE EXAMPLE
FOR THAT PART.
Q WHAT ABOUT ONE MORE EXAMPLE?
A PAGE 99, AGAIN THE AUTHOR IS EXPLAI NI NG DI FFERENT WRI TI NG
TASKS. SO THESE ARE THE MATERI ALS THAT STUDENTS WERE SOVETI MES
PROVI DED. POSTCARD ONE, POSTCARD TWD THAT' S WRI TI NG TASKS FOR
SECONDARY LEARNERS.
Q ARE THERE ADDI TI ONAL EXAMPLES I N THI S BOOK BEYOND THOSE
YQU VE | DENTI FI ED FOR US?
A ALMOST ALL PAGES KIND OF PROVI DED EXAMPLES AND DESCRI BE
WHERE THESE TEST | TEMS ARE USED | N DI FFERENT CONTEXT.
Q BEFORE YOQU POSTED THI S EXCERPT FOR CONSI DERATI ON BY YOUR
STUDENTS, DI D YOU UNDERTAKE A FAIR USE ANALYSIS, DR KI M?
A YES.
Q AND | N THE COURSE OF DO NG THAT, DID YQU FILL OQJT A
CHECKLI ST FOR TH S PARTI CULAR EXCERPT?

A YES.
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Q IN DO NG THAT DI D YOU CONSI DER EACH AND EVERY ONE OF THE
FAI R USE FACTORS | N REACH NG YOUR DETERM NATI ON AS TO WHETHER
THE USE OF TH S EXCERPT WAS A FAI R USE?
A YES, | BELIEVE I T WAS FAI R USE.
Q WHAT WAS YOUR CONCLUSI ON?
A I T WAS FAI R USE.
Q LET" S LOOK AT THE LAST EXCERPT THAT YOU HAVE USED FOR THI S
CLASS. | T'S THE BROAN AND HUDSON BOOK WHICH | BELIEVE | S
| DENTI FI ED AS CRI TERI ON REFERENCED LANGUAGE TESTI NG?
A YES.
Q HOW MANY PAGES ARE | N THAT BOOK, PROFESSCOR KI M?
A 320 PAGES.
Q AND HOWN MANY PAGES I N THE EXCERPT? | TH NK YOU USED
CHAPTER - -
A 48 PACES.

MR ASKEW AND THAT' S REPORTED BY THE PLAI NTI FFS AS
16. 5 PERCENT, YOUR HONOR
BY MR ASKEW
Q WHAT WAS THE SUBJECT OF YOUR CLASS ON WEEK 147?
A SO AFTER TALKI NG ABOUT DI FFERENT AREAS OF ASSESSIMENT,
STUDENTS ARE DA NG FI NAL PROJECT. SO WE MET IN A COMPUTER LAB,
AND | EXPLAI NED OR | DEMONSTRATED HOW TO ANALYZE TEST RESULTS.
SO AFTER MAKI NG THEM PROCTOR THE EXAM AND NOW I T WAS TI ME FOR
THEM TO ANALYZE THEI R TEST RESULTS ON COVPUTER

Q WHAT WAS THE SUBJECT MATTER OF THE EXCERPT FROM THE BROWN
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AND HUDSON BOOK ENTI TLED CRI TERI ON REFERENCED LANGUAGE TESTI NG
VWHCH IS | TH NK IS PLAINTIFFS' EXH BI T 85, WHAT WAS THE
SUBJECT OF THAT EXCERPT?
A SO | N ASSESSVENT WE HAD DI FFERENT TYPES OF TESTS, FOR
I NSTANCE, ONE REFERENCE WAS CRI TERI ON REFERENCE, THAT' S
BASI CALLY WHETHER OR NOT YQU HAVE CUTOFF SCORE. FOR | NSTANCE,
I F YOQU GET BEYOND 70 PERCENT, YOU RE ACTUALLY PASSI NG THE
COURSE OR FAI LI NG THE COURSE.

SO BASI CALLY | WAS TRYI NG TO EXPLAI N HON THEY CAN
COME UP WTH THI'S CRI TERI A FAI LI NG VERSUS PASSI NG WH CH | S VERY
| MPORTANT TOPI C I N CLASS FOR THEI R STUDENTS.

SO FOR THI' S CHAPTER I T DESCRI BES DI FFERENT
DESCRI PTI VE | TEM STATI STICS. SO WE MET | N THE COVPUTER LAB AND
VE RAN DI FFERENT STATI STI CS.
Q AND CAN YQU | DENTI FY FOR US WHAT OF THI S EXCERPT WAS A
REQUI RED READI NG AND WHAT WAS OPTI ONAL?
A ACTUALLY THIS I S ONE OF THOSE CHAPTERS THAT | HAD TO
CANCEL A LOT OF PAGES BECAUSE | REALIZED THAT MY STUDENTS WERE
I N- SERVI CE AND PRE- SERVI CE TEACHERS, THEY ARE NOT
STATI STICIANS, SO | ONLY PI CKED A COUPLE OF PAGES HERE.
SO, FOR | NSTANCE, PAGES 104, 105, 106, 111, 115, 116, 117 AND
118.
Q THOSE ARE THE PAGES THAT YOU ASSI GNED AS REQUI RED READI NG?

YES.

Q AND THE REST OF THAT EXCERPT WAS REPORTED TO STUDENTS AS



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

7 - 27

OPTI ONAL?

A YES, |F THEY NEED THI S CONTENT FOR THEI R FI NAL PRQJECT, |
SAID THEY CAN TAKE A LOOX AT | T AS A REFERENCE.

Q NOW BEFORE YOU ASSI GNED THI S EXCERPT, PROFESSOR KIM DI D
YOU UNDERTAKE A FAIR USE ANALYSI S OF THI S EXCERPT?

A YES.

Q AND DI D YU COVPLETE A CHECKLI ST AS A PART OF THAT
ANALYSI S?

A YES.

Q AND | N THE COURSE OF DO NG THAT, DI D YQU CONSI DER EACH AND
EVERY ONE OF THE FACTORS FOR FAI R USE | N EVALUATI NG THE USE OF
TH S CHAPTER?

A YES.

Q AND VWHAT WAS YOUR CONCLUSI ON W TH RESPECT TO WHETHER THE
USE OF TH S CHAPTER WAS A FAI R USE?

A IT WAS | N FAVOR OF FAI R USE.

Q JUST A FEW MORE QUESTIONS, DR. KIM | HAVE NOTI CED ON A
NUMBER OF YOUR CHECKLI STS, PARTI CULARLY CHECKLI STS CARRYI NG
PLAI NTI FF'' S EXH BI T NUMBERS 595, 647, 648, 654, 655, 649, 650,
651 AND 652, YOU HAVE CHECKED THE BOX THAT | NDI CATES YQU
THOUGHT -- IT'S UNDER FACTOR 4 THAT YOU THOUGHT THAT THE USE
WOULD STI MULATE THE MARKET FOR THESE PARTI CULAR BOOKS THAT WERE
I NVOLVED?

A YES.

Q WOULD YOU EXPLAIN TO THE COURT WHY YOU CHECKED THAT BOX;
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IN OTHER WORDS, WHY DO YOU THI NK THAT THE USE OF THESE EXCERPTS
W TH THE STUDENTS WOULD STI MULATE THE MARKET FOR THESE BOOKS?
A BECAUSE WHEN | STARTED COWVPLETI NG THI S CHECKLI ST, AGAI N |
WAS A NOVI CE TEACHER AT GEORG A STATE AND THE ONLY EXPERI ENCE
THAT | HAD WAS AS A STUDENT. OF COURSE, | TAUGHT CLASSES AS A
TEACH NG ASSI STANT AT NORTHERN ARI ZONA UNI VERSI TY. SO A LOT OF
EXPERI ENCE THAT | HAD WAS AS A STUDENT.

SO WHEN | TOOK ASSESSMENT COURSES W TH MY PROFESSOR
AT NORTHERN ARI ZONA UNI VERSI TY, THE SYLLABUS WAS BASI CALLY VERY
SIM LAR. MY SYLLABUS IS REALLY SIM LAR TO WHAT MY PROFESSOR
HAD, AND AS A STUDENT MY PROFESSCR ASSI GNED THESE CHAPTER
EXCERPTS TO READ BESI DES THE MAI N TEXTBOOKS.

AND AS A STUDENT | WAS REALLY | NTERESTED | N ASSESSI NG
SPEAKI NG, ASSESSI NG WRI TI NG AND | READ THESE CHAPTERS, AND
THAT' S ONE WAY THAT My TEACHER | NTRODUCED THESE REFERENCES, AND
| REALLY LIKED THEM AND | THOUGHT I T WOULD BE REALLY USEFUL SO
| BOUGHT THESE TEXTBOOKS AND ALSO | TALKED W TH My CLASSMATES.
SO I T WAS JUST BASI CALLY BASED ON My EXPERI ENCE.

SO THAT' S WHY | THOUGHT | T COULD STI MULATE THE MARKET
BECAUSE THAT WAS MY EXPERI ENCE AND MY CLASSMVATES EXPERI ENCE.

MR LARSON: YCOUR HONOR, |'D OBJECT AND MOVE TO
STRI KE THAT LAST TESTI MONY AS | RRELEVANT AND HEARSAY AS TO THE
LAST PART OF IT.

THE COURT: OVERRULED.

MR ASKEW | HAVE NO FURTHER QUESTI ONS FOR THE
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W TNESS, YOUR HONCR

REDI RECT EXAM NATI ON
BY MR LARSON
Q G0OD MORNI NG, PROFESSCR KI'M
A GOOD MORNI NG,
Q A FEW QUESTI ONS FOR YOU FOLLOWN NG UP ON MR, ASKEW S
QUESTI ONS.  CAN YOU TURN I'N YOUR BI NDER TO PX-649, AND THAT'S A
RECREATED CHECKLI ST FOR THE DOUGLAS EXCERPTS; IS THAT CORRECT?
A YES.
Q CAN YOU CONFI RM FOR ME THAT ON THAT CHECKLI ST YOU CHECKED
20 BOXES ON THE LEFT- HAND SI DE WVEI GHI NG | N FAVOR OF FAI R USE
AND ZERO BOXES ON THE RI GHT- HAND SI DE WEI GHI NG AGAI NST FAI R
USE?
A YES.
Q AND COULD YQU TURN TO 650, PX-650, THAT'S A CHECKLI ST FOR
ASSESSI NG SPEAKI NG | S THAT RI GHT?
A YES.
Q AND CAN YQU CONFI RM FOR US THAT YOU CHECKED AGAI N 20 BOXES
IN THE WAYS | N FAVOR OF FAIR USE COLUW AND ZERO I N THE WAYS
AGAI NST FAI R USE COLUWMN?
A YES.
Q I F YOU TURN TO PX- 651 PLEASE, THAT'S THE RECREATED
CHECKLI ST FOR LEARNI NG VOCABULARY | N ANOTHER LANGUAGE; | S THAT
Rl GHT?

A YES.
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Q CAN YOU CONFI RM THAT YOU CHECKED 20 BOXES ON THE WAYS I N
FAVOR OF FAI R USE CCLUW AND ZERO BOXES | N THE WAYS AGAI NST
FAI R USE COLUMN?

A YES.

Q CAN YQU TURN TO PX- 653 PLEASE, THAT'S THE CHECKLI ST FOR
ASSESSI NG VOCABULARY; |'S THAT RI GAT?

A 6537 THAT' S ASSESSI NG WRI TI NG

Q ["M SORRY, 652. THAT'S THE CHECKLI ST FOR ASSESSI NG
VOCABULARY?
A YES.

Q CAN YOQU CONFI RM THAT ON THAT CHECKLI ST YOU CHECKED 20
BOXES | N WAYS | N FAVOR OF FAIR USE COLUW AND ZERO I N THE WAYS
AGAI NST FAI R USE?

A YES.

Q NOW YOQU TOLD MR ASKEW I N RESPONSE TO HI S QUESTI ONS THAT
YQU FI LLED QUT A CHECKLI ST FOR EVERY SI NGLE WORK THAT YOU PUT
ON ULEARN; | S THAT CORRECT?

A NO, AS | SAI D YESTERDAY, | M SSED ONE OF TWO. OTHER THAN
THAT OUT | FILLED OUT ONE.

Q SO YOU CAN' T SAY FOR SURE THAT YQU FI LLED QUT A CHECKLI ST
FOR EVERY WORK THAT YOU PUT ON ULEARN, CORRECT?

A YES.

Q AND YOU ALSO SAI D THAT YOU CONSI DERED EVERY SI NGLE FACTOR
ON EACH OF THESE CHECKLI STS AS YOU WALKED THROUGH THE QUESTI ONS

WTH MR ASKEW DO YOU RECALL THAT?
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A YES.
Q ITS TRUE, ISNT IT, FOR SOVE OF THE FACTORS YOU ACTUALLY
LEFT THEM BLANK BECAUSE YOU DI DN' T KNOW WHAT THEY MEANT,
CORRECT?
A | CONSIDERED I'T ENOUGH, BUT | DIDN T KNOW WHAT TO DO, SO |
LEFT THEM BLANK.
Q LET' S LOOK AT PX-519, |F WE COULD, THAT'S YOUR SYLLABUS,
AND |'D LIKE TO TURN TO PAGE 3. |IN THE M DDLE SECTION THERE | S
SUBSECTI ON 3, DO YOQU SEE THAT?

MR ASKEW ASKED YOU SOVE QUESTI ONS ABOUT THESE WORKS
THAT YOU PLACED BOTH ON HARDCOPY RESERVE AND ALSO ON ULEARN, 1S
THAT CORRECT, DO YOU REMEMBER?
A YES.
Q AND THE SECOND WORK ON THAT LIST IS A WORK BY M LLER, LINN
AND GRONLUND; DO YOU RECALL THAT OR DO YOQU SEE THAT?
A YES.
Q | F YOU COULD TURN OVER -- YQU | NDI CATED THAT AN EXCERPT OF
TH S WORK WAS PLACED ON ULEARN AS WELL, CORRECT?
A YES.
Q COULD VWE TURN TO PAGE 7 PLEASE AND LOCKI NG AT WEEK 5, CAN
YOU CONFI RM THAT THE M LLER, LI NN AND GRONLUND EXCERPT WAS
CHAPTER 6 AND APPENDI CES G AND H WERE PLACED ON ULEARN?

MR ASKEW [|'M GO NG TO OBJECT AGAIN. THAT'S A WORK
THAT' S NOT ON THE ACCUSED LI ST OF | NFRI NGEMENTS.

MR LARSON: YOUR HONOR, MR ASKEW OPENED THE DOCOR
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AND ASKED QUESTI ONS ABQUT THI S WORK BEI NG ON ULEARN TO THE
W TNESS YESTERDAY.

THE COURT: | S THAT TRUE? | DON T REMEMBER

MR ASKEW | THOUGHT | WAS ASKI NG HER ABOUT EACH OF
THOSE BOOKS THAT HAD EXCERPTS POSTED.

THE COURT: | THINK THAT IT IS CORRECT THAT OUR FOCUS
HERE SHOULD BE ON THE CLAI MED | NFRI NGEMENTS. | ALSO THHNK IT
I'S PROPER AND RELEVANT FOR THERE TO BE | NQUI RY ABOUT WHAT THE
REGULAR TEXTBOCOKS WERE THAT WERE ASSI GNED AND MY RULI NGS HAVE
REFLECTED THAT.

BUT |F MR ASKEWVENT | NTO | T YESTERDAY, YQOU RE
RI GHT, HE OPENED THE DOOR, AND | TAKE IT YOU RE SURE THAT HE
DD AND MR- ASKEW IS SAYI NG HE' S NOT' SURE WHETHER HE DI D OR
NOT; 1S THAT CORRECT?

MR ASKEW | DIDN' T INTEND TO | | NTENDED TO ASK
HER ABQUT EACH OF THOSE BOOKS. |F | MENTIONED IT | DI D THAT
| NADVERTENTLY. MY PURPCSE WAS TO SHOW THE EXCERPTS CAME FROM
THE SAVE BOOKS THAT THEY POSTED IN THAT SECTI ON.

THE COURT: WHAT WERE THE QUESTI ONS HE WAS ASKI NG
ABOUT PLANNI NG AND DESI GNI NG TABLE OF SPECI FI CATI ONS?

MR LARSON: MR ASKEW PO NTED TO THE SECTI ON OF THE
SYLLABUS WE WERE JUST LOCKI NG AT WHI CH ESTABLI SHED OR SHOWED
THAT THE WORKS WERE PLACED ON HARDCOPY RESERVE, AND THEN HE
ASKED THE W TNESS | F EXCERPTS FROM THOSE BOCOKS WERE ALSO PLACED

ON ULEARN - -
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THE COURT: | THINK YOU MAY BE RIGHT. |'LL OVERRULE
THE OBJECTI ON.
BY MR LARSON
Q PROFESSOR KIM CAN YOU CONFI RM THAT THESE EXCERPTS THAT WE
SEE HERE I N WEEK 5 WERE PROVI DED W THOUT ANY PAYMENT OR
PERM SSI ON FROM THE AUTHOR OR PUBLI SHER?
A YES.
Q IF WVE LOOK DOMN TO WEEK 12 WHICH | THINK IS ON THE NEXT
PAGE, AGAIN THI S SHOAS THAT FOR THI S BOOK YOU ASSI GNED AND
DI STRI BUTED THROUGH ULEARN CHAPTER 19; IS THAT RI GHT?
A YES.
Q AND THAT WAS DONE W THOUT ANY PERM SSI ON FROM THE
PUBLI SHER, CORRECT?
A YES.
Q AND W THOUT ANY PAYMENT BEI NG MADE, CORRECT?
A YES.
Q LOOKI NG AT WEEK 13, DOES THI S REFLECT I N WEEK 13 YQU
ASSI GNED | S CHAPTERS 5 AND 14, PACGES 361 TO 366, APPENDI X A
FROM THE M LLER, LI NN AND GRONLUND HANDBOOK TO THE STUDENTS?
A YES.
Q AND THAT WAS ON ULEARN?
A YES.
Q AND THAT WAS DONE W THOUT ANY PAYMENT BEI NG MADE TO THE
PUBLI SHER, CORRECT?

A YES.
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Q LOOKI NG DOWN TO WEEK 16, YOQU SEE THERE' S AN ENTRY FOR
STOYNOFF AND CHAPELLE;, DO YOU SEE THAT?

A YES.

Q THAT' S ANOTHER WORK THAT WAS ON THAT LI ST THAT YQU

DI SCUSSED W TH MR, ASKEW CORRECT?

A YES.

Q AND YQU ASSI GNED CHAPTER 4 FROM THAT WORK | N WEEK 16; | S
THAT RI GHT?

A YES.

Q AND THAT WAS DONE W THOUT ANY PAYMENT TO THE PUBLI SHER,
CORRECT?

A YES.

Q | F WVE COULD GO BACK TO PAGE 7 AND LOCK AT WEEK 2 PLEASE,

DCES THAT REFLECT THAT I N WEEK 2 YOQU ASSI GNED CHAPTER 1 OF THE

STOYNOFF AND CHAPELLE BOOK TO YOUR STUDENTS?

A I T WAS AN OPTI ONAL READI NG

Q BUT THE READI NG WAS PLACED ON ULEARN, CORRECT?

A YES.

Q AND THAT WAS DONE W THOUT ANY PAYMENT TO THE PUBLI SHER; | S
THAT RI GHT?

A YES.

Q NOW EVEN WHEN YOU PLACED THE BOOKS ON HARDCOPY RESERVE,

YOU ALSO PUT EXCERPTS OF THEM ON ULEARN, 1S THAT RI GAT?

A

Q

YES.

AND THAT' S BECAUSE ULEARN SERVES A DI FFERENT PURPOSE THAN
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HARDCOPY RESERVES, CORRECT?

A I THINK THE PURPCSE | S THE SAME.

Q VELL, LET'S ME ASK YOU A FEW QUESTI ONS ABOUT THAT. WTH
HARDCOPY RESERVES THERE' S JUST ONE COPY, CORRECT?

A YES.

Q AND EACH STUDENT WOULD HAVE TO PHYSI CALLY GO TO THE

LI BRARY TO CHECK OUT THAT COPY I N ORDER TO READ | T, CORRECT?
A NOT NECESSARI LY. BECAUSE SOVETI MES STUDENTS CAN MAKE ONE
COPY AT THE LI BRARY, AND CLASSVATES CAN BORROW THE COPY AND
MAKE CCPIES WH CH | S BEYOND MY CONTROL.

Q ALL RIGHT. BUT IN ORDER TO ACCESS THE COPY FROM THE
HARDCOPY RESERVES, | T HAS TO BE CHECKED OUT ONE AT A TIME, IS
THAT RI GHT?

A YES.

Q AND YOQU ELECTED TO USE HARDCOPY RESERVES | N THOSE

SI TUATI ONS WHERE YOU WANTED A SI NGLE STUDENT OR A SVALL NUMBER
OF STUDENTS TO HAVE ACCESS TO THE ENTI RE BOOK FOR THEI R FI NAL
PRQIECTS?

A COULD YOQU REPEAT THE QUESTI ON AGAI N?

Q YES. YOQU ELECTED TO USE THE HARDCOPY RESERVES | N THOSE
SI TUATI ONS WHERE YOU WANTED ElI THER A SI NGLE STUDENT OR MAYBE A
SMALL NUMBER OF STUDENTS TO HAVE ACCESS TO THE BOOK TO USE FOR
THEIR FI NAL PRQIECTS; IS THAT RI GHT?

A OR CGROUP PRESENTATI ONS.

Q I N SI TUATI ONS WHERE YOU WANTED THE ENTI RE CLASS TO HAVE
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ACCESS TO THE ASSI GNED READI NGS, YOU USED ULEARN OR ERES,
CORRECT?

A YES.

Q AND THAT' S BECAUSE FOR THE ASSI GNED READI NGS 16 STUDENTS
REALLY NEED 16 COPI ES OF THE READI NG CORRECT?

A CAN YOU REPEAT THE QUESTI ON?

Q YES. YOQU DID THAT YOU PUT I'T ON ERES OR ULEARN BECAUSE
FOR ASSI GNED READI NGS 16 STUDENTS REALLY NEED 16 COPIES OF THE
READI NG | S THAT RI GHT?

A YES.

Q NOW MR ASKEW SHONED YOU SQOVE | NSTANCES WHERE BOOKS ON
ULEARN OR THE EXCERPTS THAT YOU PLACED ON ULEARN | NCORPORATED
OR DI SCUSSED SOVE THI RD- PARTY MATERI AL; |S THAT RI GHT?

A YES.

Q AND | THI NK ONE OF THE FI RST ONES THAT HE WALKED THROUGH

WAS THE PURPURA BOCOK; DO YOU RECALL THAT? I T S PX-15, |

BELI EVE.
A YES.
Q I F YOU WANT TO TAKE A LOOK AT THAT, | TH NK YQU | NDI CATED

THAT YOU ASSI GNED PAGES 49 TO 82 AND 100 TO 145; ISN T THAT

Rl GHT?

A CHAPTERS 3 AND 5.

Q "M GO NG TO SHOW YOU PAGE 114 -- START AT 113, YQU LL SEE
AT PAGE 113 | THINK THIS I S THE SECOND ONE YOU DI SCUSSED W TH

MR ASKEW | S THAT RI GAT?
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A 1137

Q  YES

A YES.

Q  THE BACHVAN AND PALMER FRAVEWORK?

A YES.

Q  AND YOU PO NTED TO THE TABLE THAT WE SEE HERE ON 114,
CORRECT?

A YES.

Q THAT TABLE IS ACTUALLY A TABLE PREPARED BY THE AUTHOR OF
TH'S MR PURPURA, CORRECT?
A YES. HOWEVER, ALL OF THESE MATERI ALS THEY USE BACHVAN AND
PALMER FRAMEWORK AND MODI FI ED THE FRAMEWORK FOR THE PARTI CULAR
SKILLS LI KE GRAMVAR AND SPEAKI NG

SO THE | DEA HERE THE STRUCTURE, FORMAT, CHANNEL, IT'S
LI KE ALMOST A WORD- BY- WORD WORK FROM BACHVAN AND PALMER, NOT
THE AUTHOR CREATI NG THI S | DEA.
Q BUT MR PURPURA HERE IN THI S EXAMPLE | S TAKI NG BACHVAN AND
PALMER AND ANALYZING IT OR APPLYING IT TO H'S DI SCUSSI ON; | S
THAT RI GHT?
A PARTLY, YES.
Q IN OTHER WORDS, THIS ISN' T JUST A ROTE COPY OF BACHVAN AND
PALMER?
A BUT THE | TEMS ARE ALL THE SAME.
Q RI GHT, SOVE | TEM5 ARE THE SAME.

LET" S LOOK AT PAGE 127. | TH NK THAT WAS ANOTHER
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SECTI ON THAT YQU DI SCUSSED W TH MR ASKEW | S THAT RI GHT?
A YES.
Q AND, AGAIN, THIS I S A TABLE PREPARED BY THE AUTHOR MR
PURPURA; |S THAT RIGHT? | T 'S NOT JUST A QUOTE FROM SOVE THI RD-
PARTY SOURCE OR STRAI GHT COPY?
A THE SI M LAR TABLES WERE I N OUR MAI N TEXTBOOK, AND THESE
TASKS ARE USED W DELY I N OTHER TEXTBOOKS. SO THE AUTHOR
CREATED THE TABLE, BUT THE CONTENT IS NOT ACTUALLY FROM THE
AUTHOR
Q RIGHT. SO IT S MR PURPURA' S EXPRESSI ON OF SOVE | DEAS OR
CONTENT FROM SOVE THI RD- PARTY SOURCE; IS THAT RI GHT?
A YES.
Q AND JUST | F WE CAN LOOK AT PAGE 135 -- |I'M SORRY, LOOK AT
141 AGAIN. YQU LL SEE HERE TH S SAYS ADAPTED FOR PURPURA AND
Pl NKLY, CORRECT?

WE SAW THAT | N A NUMBER OF EXAMPLES WHERE | T
| NDI CATED THE MATERI AL WAS ADAPTED FROM SQOVE THI RD- PARTY
SOQURCE, RI GHT?
A YES.
Q THAT" S NOT JUST A STRAI GHT COPY OF THAT THI RD- PARTY WORK,
BUT I T'S AN ADAPTATI ON BY THI S AUTHOR OF THAT TH RD- PARTY WORK?
A I CANNOT SAY THAT BECAUSE SOMVETI MES THESE AUTHORS WHEN
THEY SAI D ADAPTED FROM SOVETI MES THEY COPY EXACTLY THE SAME
MATERI ALS. SO ADAPTED IS PRETTY VAGUE TERM IN TH S KI ND OF

CONTEXT.
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Q SO FOR THI' S EXAMPLE YOU ACTUALLY DON'T KNOWIF THIS IS A
STRAI GHT COPY FROM SOMVE THI RD- PARTY SOURCE, CORRECT?

A I HAVEN T CHECKED THE ORI G NAL SOURCE.

Q NOW THE EXCERPTS, | TH NK YOU SAI D THAT THE EXCERPTS FROM
THE PURPURA BOOK WERE 68 OR 70 PAGES; |S THAT RI GHT?

A YEAH, WHEN | CALCULATED IT IN MY HEAD, YES.

Q NOW BY MY COUNT THE ONLY EXAMPLES | SEE | N THOSE CHAPTERS
OR TABLES WHERE THERE' S A LI TERAL COPYI NG OR | NCLUSI ON OF SOVE
THI RD- PARTY SOURCE IS ON PAGES 119 AND 517?

A 119 AND - -

Q I F YOQU WANT TO FLIP THROUGH | T AND LET ME KNOW I F YOU SEE
ANY OTHERS - -

A WHAT WERE THE PAGES, SORRY?

Q 51 AND 119. HERE S 51.

A OKAY.

Q THAT' S FROM LADO, | S THAT RI GHT?

A YES.

Q AND THEN 119 | TH NK YOU TALKED ABOQUT THIS WTH MR ASKEW

TH S IS FROM THE UCLA ESLPE?

A YES.

Q SO QJT OF THIS 68 OR 70 PAGES THAT ARE I N TH S EXCERPT
THAT YOU PROVI DED, WELL OVER 70 ARE ACTUALLY MR PURPURA' S
EXPRESSI ON AND WRI TI NG CORRECT?

A I TS D FFI CULT TO SAY BECAUSE THE NATURE OF TH S CHAPTER

REVI EW6 THE EXI STI NG TESTS. SO FOR THE CONVEN ENCE | JUST
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Pl NPO NTED EXAMPLES HERE LI KE TAKEN FROM TABLES. HOAEVER VWHEN
YOU ACTUALLY READ THE ENTI RE CHAPTER, I T'S NOT LI KE DR PURPURA
CREATED ALL OF THESE MATERI ALS, AND AS YOU CAN TELL THERE ARE A
LOT OF REFERENCES. SO PURPURA REPORTED THESE REFERENCES.

SO THINK I T'S REALLY HARD TO SAY BY QUANTITY LIKE
WHAT PERCENTAGE | S FROM PURPURA AND WHAT PERCENTACE |'S FROM
SOMEBODY ELSE BECAUSE OF THE NATURE OF THESE CHAPTERS.
Q AND SO JUST WE' RE CLEAR, WHAT YOU RE SAYING IS THAT IT' S
MR PURPURA' S WRI TING HI S EXPRESSI ON, BUT HE' S DESCRI Bl NG
THI RD- PARTY CONTENT OR | DEAS OF OTHER PARTI ES, CORRECT?
A THAT M GHT BE BETTER WAY TO SAY IT THAT HE DESCRI BES OTHER
WORKS.
Q AND THAT'S THE CASE W TH THE OTHER WORKS WE LOCKED AT AS
VELL, CORRECT?
A YEAH, BECAUSE THE PURPOSE OF THI S SERI ES | S ASSESSI NG
MATERI ALS | GUESS ADDRESS THE SAME PURPCSE.
Q AND GENERALLY WHEN THEY | NCORPCRATE TH RD PARTY EXAMPLES,
THEY DO SO TO DESCRI BE OR ANALYZE OR DI SCUSS THOSE EXAMPLES,
CORRECT?
A YES, DESCRI BE THE EXI STI NG EXAMPLES.
Q ALL RIGHT. NOW YQU | NDI CATED ON YOUR EXAM NATI ON W TH MR
ASKEW THAT FOR SOVE OF THE EXCERPTS YQU | NSTRUCTED STUDENTS TO
FOCUS | N ON CERTAI N PACGES, CORRECT, PINPO NT CERTAI N PAGES?
A Pl NPO NT EXAMPLES | N CERTAI N PAGES.

Q NOW I F W COULD LOOK BACK AT PX-519, GO TO PAGE 7 PLEASE.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

7 - 41

NOW YOQU START -- CORRECT ME IF I' M WRONG BUT AT THE BEG NNI NG
OF THE SEMESTER WHEN YOQU PUT THE SYLLABUS TOGETHER, YOU PUT
STARS NEXT TO | TEM5 THAT YOU CONSI DERED OPTI ONAL, CORRECT?

A YES.

Q AND FOR CERTAIN OF THE READI NGS WHI CH YOU SUBSEQUENTLY

Pl NPO NTED PAGES, AT THE BEG NNI NG OF THE SEMESTER THEY ARE

| NDI CATED HERE AS BEI NG REQUI RED, CORRECT?

A YES.

Q AND | N THOSE SI TUATI ONS YQU SCANNED AND PUT ON ULEARN THE
ENTI RE CHAPTERS; | S THAT CORRECT?

A THAT' S THE PRACTI CE THAT | DI D TO PREPARE FOR THE COURSE.
Q AND VWHEN STUDENTS ACCESS THESE READI NGS, THEY ACCESSED THE
ENTI RE CHAPTERS, CORRECT?

A | F THEY DECI DE TO READ. BECAUSE | REALIZED A LOT OF Tl MES
STUDENTS DI DN' T READ THESE CHAPTERS.

Q ALL RIGHT. BUT IF THEY ACCESSED THEM THEY WOULD HAVE
RECEI VED THE ENTI RE CHAPTER, NOT JUST THOSE PAGES YOU

Pl NPO NTED, CORRECT?

A YES, WHEN THEY OPEN THE FI LE THEY WERE ABLE TO SEE THE
ENTI RE CHAPTER

Q JUST GO NG BACK FOR A SECOND TO THE | SSUE OF THE AUTHORS
OF THESE BOCKS | NCORPCRATI NG OR DI SCUSSI NG SOVE TH RD- PARTY
MATERIAL, | TAKE IT IF TH'S MATERI AL | S PUBLI CLY AVAI LABLE
ELSEVWHERE YQU COULD HAVE ACTUALLY GONE TO THOSE THI RD PARTI ES

YOURSELF AND OBTAI NED THOSE EXAMPLES OF THE TEST QUESTI ONS OR
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WHATEVER, CORRECT?
A YES AND, IN FACT, | DID THAT I N CLASS, TOO
Q BUT FOR THOSE - -

THE COURT: | DIDN T UNDERSTAND YOUR ANSWER. SAY IT
AGAI N.

THE WTNESS: I N FACT | ACTUALLY, YOU KNOW BROUGHT
SOVE EXAMPLES QUTSI DE OF THESE READI NGS TO SHOW FURTHER
EXAMPLES FOR DI FFERENT EXAMPLES.
BY MR LARSON
Q YOU ALSO COULD HAVE DONE THAT FOR THE EXAMPLES THAT ARE
W THI N THESE READI NGS, CORRECT?
A | COULD HAVE DONE I T, BUT BASED ON My EXPERI ENCE, AGAI N MY
PROFESSOR USED THESE MATERI ALS SO | KIND OF FOLLOWNED WHAT |
RECEI VED AS A STUDENT, BUT | HADN T THOUGHT ABQUT ACTUALLY
GETTI NG ALL THESE MATERI ALS.
Q | TAKE | T THAT I T WAS VALUABLE TO YOU THAT THE AUTHCRS OF
THESE BOOKS VENT TO THE EFFORT OF COWPI LI NG THOSE DI FFERENT
EXAMPLES | N THESE BOCKS; |S THAT RI GHT?
A YES.
Q NOW YOQU CLAI M THAT I T WAS YOUR VI EW THAT STUDENTS I N THE
CLASS M GHT PURCHASE WORKS BECAUSE OF YOUR USI NG THEM I N THE
CLASS; 1S THAT RI GHT?
A YES.
Q AND | THI NK I N YOUR DEPCSI TI ON YOU MENTI ONED -- | ASKED
YOU FOR SOVE EXAMPLES OF WHERE YOU THOUGHT THAT M GHT HAVE
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HAPPENED, AND YOU REFERENCED CRI TERI ON REFERENCE LANGUAGE
TESTI NG, ASSESSI NG GRAMVAR AND ASSESSI NG VOCABULARY AS THREE
EXAMPLES WHERE YOU THOUGHT THAT M GHT HAVE HAPPENED;, DO YQU
RECALL THAT?
A NOT FOR THE CRI TERI ON REFERENCE, BUT THE OTHER SKI LL AREAS
TEXTBOOKS.
Q OKAY. NOW FOR ASSESSI NG GRAMVAR AND FOR ASSESSI NG
VOCABULARY YOU CAN T SAY FOR SURE WHETHER THE STUDENTS THAT YQOU
SPOKE TO ABOUT THESE BOOKS ACTUALLY BOUGHT THEM BECAUSE OF THE
USE IN YOUR CLASS, CORRECT?
A I DODN' T HAVE A FOLLOM UP DI SCUSSI ON, BUT BECAUSE OF THE
NATURE OF THI'S CLASS, | REQUI RED STUDENTS TO COME TO MY OFFI CE
AND HAVE A MEETI NG BEFORE THEY ACTUALLY PRESENTED THESE
MATERI ALS TO CLASS.

SO, YOU KNOW | HAD A PERSONAL CONVERSATI ON, | NFORVAL
CONVERSATI ON | N MY OFFI CE, AND THEY EXPRESSED HOW MJUCH THEY
LI KED THESE READI NGS, HOW MJCH THEY THI NK | T WAS REALLY
VALUABLE TO READ THESE CHAPTERS, BUT, AGAIN, | DI D NOT ASK THEM
DD YOU BUY TH S BOCK.
Q AND YOU DON'T KNOW I F THEY DI D OR NOT, CORRECT?
A | DON' T KNOWWHETHER THEY DID I T OR NOT.
Q AND | N THE Sl TUATI ON THAT YOU RE DESCRI BI NG THAT WAS ONE
OR TWO STUDENTS OQUT OF A CLASS OF 16; IS THAT RI GHT?
A NO, BECAUSE | MET W TH ALMOST EVERYBODY BECAUSE THERE WAS

A REQUI REMENT FOR THEM TO COVE TO MY OFFI CE AND DI SCUSS THESE



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

7 - 44

SKILLS. SO | CANNOT SAY I T WAS ONLY ONE OF TWD BECAUSE | MET
W TH ALMOST EVERYBODY.
Q  YOU MET W TH ALMOST EVERYBODY, BUT YOU DON T KNOW WHETHER
ANY OF THESE 16 ENDED UP BUYI NG THE BOOK, CORRECT?
A. | DON T HAVE THE DATA.

MR LARSON: THAT'S ALL | HAVE, YOUR HONOR

MR ASKEW THE W TNESS CAN BE EXCUSED, YOUR HONOR

THE COURT: YOU ARE EXCUSED. THANK YOU. THAT' S
ALL. LET'S TAKE A 15-M NUTE BREAK.

(A RECESS WAS TAKEN.)

MR RICH MY | ADDRESS ONE ASPECT OF THE COWMVENTS
YOUR HONOR MADE BEFORE THE BREAK ABOUT YOUR THOUGHTS ABOUT
ALLON NG | N CERTAI N TEXTBOOK SALE MATERI AL AND JUST G VE YOU A
BI T OF PERSPECTI VE FROM OUR SI DE SI NCE WE HAVE A WAYS TO GO I N
THE CASE.

| T'S EVI DENT THAT THE DEFENDANTS WANT TO PUT I N THE
| NFORMATI ON ON SALES OF TEXTBOOKS TO CONTEXTUALI ZE | N SOVE
FASH ON, WHI CH WE' LL LEARN ABOUT AS THE CASE PROGRESSES, THE
UNAUTHORI ZED SALES. SO THEY WANT TO SHOW SOVEHOW THE CONTEXT
OF IT.

| NTERESTI NGLY THE CASE LAW BASI CALLY | NDI CATES I T' S
COVPLETELY | RRELEVANT HOW MUCH A DEFENDANT DOESN T TAKE OF
SOVEBODY ELSE' S | NTELLECTUAL PROPERTY | N EVALUATI NG WHETHER THE
TAKI NG THEY DI D MAKE | N FACT ARE OR ARE NOT FAIR USE.

SO ARGUABLY, ALTHOUGH I'M NOT QUARRELI NG W TH YOUR
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HONOR ALLOWNG I'T I'N, ARGUABLY I'T'S MARG NAL TO | RRELEVANT, BUT
CONVERSELY THE CASES AND THE CLASSROOM GUI DELI NE AND THE HOUSE
REPORT, THE 1967 HOUSE REPORT DEALI NG W TH COPYRI GHT MADE QUI TE
EVI DENT THAT THE CONTEXT I N WH CH UNAUTHCRI ZED COPYING | S
OCCURRI NG ACCOVPANI ED BY ACTUAL AND POTENTI AL OTHER ACTS OF
UNAUTHCRI ZED COPYI NG | NCLUDI NG WHERE THE | MPACT NMAY BE TO
CREATE COWPI LATI ONS, COLLECTI VE WORKS, ANTHOLOG ES, COURSEPACKS
IN THE VERNACULAR IN THE PAPER SETTING IS A DI RECTLY RELEVANT
ELEMENT I N THI NKI NG ABOUT THE VI CLATI ON, IN THI NKI NG ABOUT I TS

| MPACT | N TERVG OF W DESPREAD USE.

AND THE ONLY REASON WE' VE BEEN ATTEMPTI NG TO
CONTEXTUALI ZE OQURSELVES THE WORKS OF THE PLAINTIFFS HERE IS TO
ALLOW US TO CREATE A FULL RECORD ON FACTOR 4, AND AS WE READ
THE CASES TO ALLON US TO MAKE A ROBUST SHOW NG THAT THE | NJURY
'S NOT' SI MPLY BY VIRTUE OF THE ACTUAL | NFRI NGEMENTS, ALTHOUGH
CLEARLY THERE |'S ACTUAL | NFRI NGEMENT WE BELI EVE OF EACH OF
THESE WORKS PROVABLY, ET CETERA, AND WE' RE NOT' SAYI NG YOUR
HONOR SHOULDN T EVALUATE I T.

BUT WE FEEL PART OF THE EVALUATI ON AND PART OF THE
FULL RECORD THAT QUGHT TO BE AVAI LABLE HERE IS A SHOW NG OF THE
CONTEXT FROM OUR PERSPECTIVE INVWHI CH IT'S OCCURRING VHICH | S
PART OF THESE SYLLABI, PART OF THESE BROADER OFFERI NGS, AND
I TS REALLY BEEN AT THE HEART OF A NUMBER OF THESE CASES.

THE HOUSE REPORT SAI D, YOUR HONOR, | N | SOLATED

I NSTANCES OF M NOR | NFRI NGEMENTS, ALTHOUGH THESE ARE NOT M NOR
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BY ANY MEANS, WHEN MULTI PLI ED MANY TI MES BECOMVE | N THE
AGGREGATE A MAJOR | NROAD ON COPYRI GHT THAT MJST BE PREVENTED,
AND VE THI NK THAT GOES RI GHT TO THE HEART OF WHAT FACTCR 4
LOOKS AT, AND | SI MPLY WANTED TO EXPLI CATE BECAUSE PERHAPS

VWE' VE NOT BEEN AS CLEAR AS VEE QUGHT TO THE BASI S ON VWH CH WE' VE
BEEN MAKI NG THESE PROFFERS AND URGE THE COURT AT LEAST TO
CONSIDER I'T IN LI GHT OF THAT.

THE COURT: | AGREE W TH EVERYTHI NG THAT YOU HAVE
SAI D EXCEPT THE WAY IN WHICH I T APPLIES TO QUR CASE. WY
PERCEPTI ON | S THAT THE PLAINTIFFS VIEWIS THAT THE USE OF THE
EXCERPTS HAS BEEN SO -- THAT THE EXCERPTS HAVE BEEN USED TO
REPLACE WHAT OTHERW SE M GHT HAVE BEEN TEXTBOOKS.

AND THE DEFENDANTS POSITION IS NO, WE HAD TEXTBOOKS
FOR THESE COURSES, OR | DON T ACTUALLY KNOW I F THEY HAD THEM
FOR ALL OF THEM |'M NOT SURE AT TH S PO NT, BUT CERTAI NLY MOST
I F NOT' ALL, AND THEIR POSI TION IS THAT THE EXCERPTS WERE JUST
ADD-ONS.  THAT THEY WERE JUST SORT OF FILL I N THE GAPS FOR THE
COURSES.

AND TO THAT END I THI NK THE CONTEXT IS -- THAT IT IS
| MPORTANT TO KNOW DI D EACH OF THESE CLASSES HAVE ASSI GNED
TEXTBOOKS, AND THEN TO WHAT EXTENT WERE THESE TEXTBOCKS
AUGVENTED BY THE EXCERPTS THAT ARE AT | SSUE IN THI S CASE.
THAT' S WHY |' VE BEEN LETTI NG THAT EVIDENCE IN. | DON T HAVE
ANY M SPERCEPTI ON THAT | F TEXTBOOKS WERE USED THAT | T WOULD

CURE WHAT OTHERW SE WOULD BE VI OLATI ONS OF THE FAI R USE
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DOCTRI NE. THAT' S WHERE |' M COM NG FROM

AND VWHAT YOU RE SAYI NG ABOUT THE COURT' S NEED TO LOCK
MORE BROADLY THAN JUST THE CLAI MED | NFRI NGEMENTS I N THI S CASE
I'S TRUE AT A CERTAIN PO NT, BUT BEFORE YOU GET TO THE PO NT OF
THI NKI NG ABOUT WHAT IS THE OVERALL MARKET | MPACT | F ONE LOCOKS
BEYOND JUST WHAT THESE DEFENDANTS WERE DOING | THINK IT I'S
VERY HELPFUL TO PI N DOMN EXACTLY WHAT THE CLAI MED | NFRI NGEMENTS
WERE AND WHAT THE EXTENT OF THEM MAY HAVE BEEN AND, | NDEED,
WHAT THE LI KELY AFFECT ON THE MARKET WAS W TH RESPECT TO THE
CLAI MED | NFRI NGEMENTS.

I THHNK I F YOU START WTH A NARROW FOCUS WE' RE MJUCH
MORE APT TO WND UP WTH A CASE THAT | S DECI DED ON THE FACTS AS
VE KNOW THEM VERSUS SPECULATI ON, AND | REALI ZE AT SOVE PO NT
THE DI FFERENCE BETWEEN | NFERENCE AND SPECULATION | S HARD, BUT
THAT' S WHERE |' M COM NG FROM ON THESE RULI NGS. | WANT TO MAKE
BOTH SI DES ADDRESS THE SPECI FI C FACTS OF OUR PARTI CULAR CASE
FI RST, AND THEN WE' LL GO FROM THERE.

MR RICH | FULLY APPRECI ATE THAT AND APPRECI ATE
YOUR CLARI FI CATION.  IF I MAY JUST ADD ONE ASPECT TO THAT FOR
CONSI DERATI ON,  YOUR HONOR, WHICH I S THROUGH OQUR PLAI NTI FFS W\E
ATTEMPTED TO DEMONSTRATE A VARI ETY OF HARM CERTAI NLY NOT JUST
SUBSTI TUTI ONS OF TEXTBOOK SALES PER SE. CERTAI NLY YOU VE HEARD
AMPLY ABOUT PERM SSI ONS | NCOVE AS A DERI VATI VE MARKET WVHICH I S
HARMED. THAT'S A MAJOR AND ESTABLI SHED BRANCH NOW OF FOURTH

FACTOR HARM | DON' T THI NK THAT' S REALLY DEBATABLE.
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BUT I N ADDI TI ON YOU HEARD TESTI MONY FROM Ms5. RI CHMOND
AND OTHERS ABOUT CUSTOM PUBLI SHI NG ACTI VI TIES. YOU VE HEARD
ABQUT OTHER FORMB OF HI GHER EDUCATI ON TEXTBOOKS MR, PFUND
TESTI FI ED TO WH CH ARE THEMSELVES COLLECTI ONS OF WORKS AND
COVPI LATI ONS OF WORKS, AND | T WAS VERY MJCH QUR CLI ENT' S VI EW
THAT I N TERVG OF DI SPLACEMENT OF SALES, IT'S NOT NECESSARI LY
PER SE EVEN SI MPLY THE WORK VWHI CH M GHT HAVE BEEN BOUGHT OR
LI CENSED, BUT THERE IS A REAL POTENTI AL AS WELL AND WE FEEL
WE' D LI KE TO BE ABLE TO PRESERVE THE RECORD ON THAT. THAT IF A
WORK OF OUR CLIENT IS TAKEN AND ASSEMBLED TOGETHER EFFECTI VELY
I NTO A DI G TAL COURSEPACK WHICH IS A SERI ES OF COURSE READI NGS
THAT | TSELF CAN SUBSTI TUTE FOR A DI FFERENT CCOLLECTI VE WORK SCOLD
BY ONE OR MORE OF OUR PUBLI SHERS, A DI FFERENT COWPI LATI ON, A
CUSTOM PUBLI SHI NG PROJIECT WHI CH YOUR HONOR HEARD TESTI MONY.

THERE ARE PUBLI SHERS WHO LI TERALLY GO | NTO THE MARKET
AND COME | NTO ACADEM A SAYI NG PROFESSOR SO AND SO | F YOU WANT
TO USE PRECI SELY THESE WORKS, | WLL ASSEMBLE THE PERM SSI ONS,
WE' LL ASSEMBLE | T TOGETHER, AND WE' LL SELL IT AS A CUSTOM
TEXTBOOK THAT CAN HAVE YOUR NAME AS EDI TOR OR SOVETHI NG
THAT' S A DI RECT MARKETPLACE HARM

AND | T SEEM5 TO US THAT | F THE EVI DENCE FOCUSES
ALMOST EXCLUSI VELY ON THE ASPECT OF THE USES OF THE WORKS THAT
ONLY SHONS OUR WORKS BUT NOT THE CONTEXT I N WHI CH THEY ARE
ANTHOLOG ZED OR CREATED | NTO CCOLLECTI VE WORKS, |I'T WON' T FULLY

OR ADEQUATELY PRESERVE, WE' RE CONCERNED IS THE ARGUMENT, THAT
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THERE' S THI S OTHER POTENTI AL DI SPLACEMENT WHI CH | S WHY THE
CASES TALK ABQUT AND FROWN ON WHERE THE TOTAL AFFECT OF TAKI NGS
THE PLAI NTI FFS' WORKS AS WELL AS NONPLAI NTI FF TAKI NGS HAVE THE
AFFECT OF CREATI NG AN ANTHOLOGY.

THAT' S VWHY THE CLASSROOM GUI DELI NE SAYS THAT' S WHERE
VWE DRAW THE LI NE. THAT'S WHY THE HOUSE REPCRT SAYS THAT' S
DANGERQUS.  THAT' S VWHY PRI NCETON UNI VERSI TY PRESS SAID IN I TS
ANTHOLOG CAL CHARACTER THAT WAS ANOTHER FACTOR VEI GHI NG
AGAI NST, NOT DI SPCSI TI VE | N | TSELF, ANOTHER FACTOR WEI GHI NG
AGAI NST, AND ALL WE WANT TO DO IS BE ABLE TO MAKE THOSE
ARGUMENTS ON A RECORD THAT ALLOWS US TO - -

THE COURT: WHAT YOU WANT TO DO IS BROADEN THE FI ELD
OF CLAI MED | NFRI NGEMENTS BY TALKI NG ABOUT CR BY | NTRODUCI NG
EVI DENCE THROUGH THE W TNESSES OF WHEN THE PROFESSOR, FOR
EXAMPLE, USED AN EXCERPT FROM A WORK WHI CH | S NOT' COPYRI GHTED
BY ONE OF THE PLAI NTI FFS, AND THE PROBLEM W TH THAT IS I T ONLY
G VES US HALF A LOAF IN TERVB OF EVIDENCE. | THINK I T'S VERY
| MPORTANT FOR PURPOSES OF FAI RNESS TO BOTH SI DES THAT WE ALL
FOCUS ON THE SAME CLAI MED | NFRI NGEMENTS.

NOW GETTI NG BACK TO THE PO NT THAT YOQU ARE -- YQU
KEEP TALKI NG ABOUT ANTHOLOG ES. | HAVEN T HEARD THE ANTHOLOGY
EVI DENCE YET. | TH NK WHAT YOU RE SAYING | S THAT I T WOULD BE
PCSSI BLE FOR THERE TO BE ANTHOLOG ES CREATED | F ONE GOT HOLD OF
THE LI ST OF EXCERPTS THAT EACH PROFESSOR | S USI NG BUT |

HAVEN T HEARD ANYTHI NG YET TO SUGGEST THAT ANYBODY | S DA NG
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THAT AT GECRG A STATE, AND AS | UNDERSTAND THE EVI DENCE AT THE
END OF EACH COURSE, THE MACHI NE ERASES WHAT' S I N THERE ABOUT
THE EXCERPTS THAT WERE USED FOR THE LAST SEMESTER

I TH NK WHAT YOU RE DA NG IS REACHI NG QUT TO TRY TO
DRAW MCRE COVPARI SONS BETWEEN THE PRI NTED COURSEPACKS THAT WERE
THE SUBJECT OF SOVE VERY DEFI NI TI VE APPELLATE RULI NGS, AND, YQU
KNOW THAT MAY BE A FAIR ARGUMENT. WE' LL GET THERE EVENTUALLY,
BUT | THI NK YOUR ARGUMENT IS A REAL STRETCH AT THI'S PO NT.

MR RICH  YOUR HONOR, JUST TO BE CLEAR, WE' RE NOT
SEEKI NG TO ESTABLI SH AND | WOULDN' T PRESUME TO WANT TO
ESTABLI SH OTHER | NFRI NGEMENTS. | T SUFFI CES FOR PURPCSES OF OUR
CASE, CERTAINLY OUR APPROACH TO THE CASE, AND IT'S SUFFI CED AS
WE READ OTHER AUTHORI TY SI MPLY TO SHOW THAT OTHER WORKS WERE
COMBI NED W TH THE PLAI NTI FFS' WORKS TO CREATE UNAUTHCRI ZED
ANTHOLOG ES. I N OTHER WORDS, | F SOMVEBCDY - -

THE COURT: WHAT DO YOU MEAN BY AN UNAUTHCRI ZED
ANTHCOLOGY? YOU MEAN THE FACT THAT ON THE COURSE GUI DE THAT THE
PROFESSOR PUTS QUT TO THE CLASS | T SAYS READ EXCERPTS A, B AND
c?

MR RICH  YES

THE COURT: AND LET'S SAY B AND C ARE PLAI NTI FFS',
FROM PLAI NTI FFS' WORKS, AND THEN YOU RE CALLING A, B AND C AN
ANTHOLOGY; |S THAT RI GHT?

MR RICH WE COULD CALL IT A COWI LATION. WE COULD

CALL I'T A COURSEPACK. BY LAWWHAT I'T MEANS | S THE ASSEMBLY,
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AND | DON T KNOW THAT THE PHYSI CAL ASSEMBLY |'S RELEVANT, THE
ASSEMBLY OF PREEXI STI NG COPYRI GHTED MATERI ALS | NTO A WHOLE; I N
OTHER WORDS, THAT'S WHAT A COURSEPACK |I'S AN ANTHOLOGY, AND IT'S
JUST PRODUCED I N PAPER FORM BY THE PROFESSOR ASSEMBLI NG I T.

| F SOVEBODY SEEKS A PERM SSI ON FROM A PUBLI SHER, YOUR
HONOR, THE PUBLI SHER SAYS HOW ARE YOU GO NG TO USE I T, AND
THERE IS A DI FFERENCE AND CAN BE A DI FFERENCE BETWEEN SAYI NG |
WANT TOUSE I T IN ISCLATION PAGES 5 TO 7, ORI WANT TO PUT I T
| NTO AN ANTHOLOGY.

MR PFUND TESTIFIED, IT IS IN THE RECORD, MR PFUND
TESTI FI ED THAT OXFORD SECURES PERM SSI ONS | NCOVE REGULARLY BY
LI CENSI NG TO THI RD- PARTY CUSTOM PUBLI SHERS WHO ARE CREATI NG
ANTHCOLOG ES FOR SALE TO THE UNI VERSI TI ES USE OF OXFORD EXCERPTS
I NTO THOSE ANTHOLOGQ ES. EFFECTI VELY WHAT' S HAPPENI NG HERE | S
THAT' S HAPPENI NG W THOUT PAYMENT TO OXFCRD AS PART OF CREATI NG
THE ANTHOLOG ES.

I DON T THINK I T APPROPRI ATE THAT WE EXALT FORM OVER
SUBSTANCE AS TO WHAT' S OCCURRI NG HERE, AND THERE W LL BE MCRE
TESTI MONY VH CH YOUR HONOR W LL EVALUATE ON THAT SUBJECT HERE
COM NG UP SHORTLY, BUT THE PO NT IS THAT WHERE YOU HAVE THE
AFFECT OF TAKI NG A DI SCRETE NUMBER OF COPYRI GHTED WORKS BUT
THEY END UP CONSTI TUTI NG A LARGE PROPORTI ON OF THE REQUI RED
COURSE READI NG AS | THI NK THE EVI DENCE | S | NCREASI NGLY
DEMONSTRATI NG TO BE THE CASE, THAT REALLY IS I N THE PARLANCE OF

COPYRI GHT LAW THAT' S AN ANTHOLOGY.
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EVEN THOUGH I'T MAY NOT BE VELO BOUND I N THE
ELECTRONI C SETTING, | T HAS THE SAME POTENTI AL OF MARKET
DI SPLACEMENT THAT THE OTHER CASES FOUND TO BE THE CASE THERE,
AND ALL WE' RE SUGGESTING | S -- AND |I' M SORRY TO BURDEN THI S.
ALL WE' RE TRYI NG TO DO | S CREATE THAT CONTEXTUAL BACKGROUND FOR
THE USE, AND | F YOUR HONOR DETERM NES WE' VE FAI LED TO
DEMONSTRATE THAT ANALOGY SO BE I T, BUT WE WOULD LI KE THE
COPPORTUNI TY OF SHOW NG CONTEXT, NOT' TO PROVE THAT THE OTHER
WORKS HAVE BEEN | NFRI NGED BUT SOLELY THAT OUR WORKS HAVE BEEN
OFFERED TOGETHER WTH A SERIES OF OTHER COPYRI GHTED WORKS | N
A FASH ON THAT WE BELI EVE IS TANTAMOUNT TO CREATI NG AN
ANTHCOLOGY.

THE COURT: | THINK I UNDERSTAND YOUR PCSI TI ON, AND
ALL | CAN SAY IS |I'LL JUST RULE ON THE EVI DENCE AS | T COVES I N

MR RICH THAT'S FAIR  THANK YOQU VERY MJCH MR
BLOOM | S GO NG TO TAKE THE NEXT W TNESS WHO | S PROFESSOR ORR.

MR SCHAETZEL: YOUR HONOR, |IF WE M GHT HAVE BUT A
BRI EF REBUTTAL?

THE COURT: OKAY. GO AHEAD.

MR SCHAETZEL: MR HARBI N

MR HARBIN:. | THINK IT'S BEEN CLEAR I N THE BRI EFI NG
IN TH 'S CASE THAT THE DEFENDANTS BELI EVE THE PLAI NTlI FFS ARE
RELYI NG OVERLY ON OLD EXCERPTS OF HOUSE REPORTS AND THE
CLASSROOM GUI DELI NES VERSUS WE THI NK MORE CONTRCLLI NG CASE LAW

BUT WE DON' T NEED TO BELABOR THAT.
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JUST A FEW PO NTS. WE DO DI SAGREE WTH THI' S | SSUE
ABOQUT ANTHOLOGQ ES LEGALLY AND FACTUALLY AND AGAI N
PROCEDURALLY. PARTI CULARLY I N THE EDUCATI ON CONTEXT | F A
PROFESSOR TAKES, APPROPRI ATELY TAKES EXCERPTS OF WORKS THAT ARE
| NDI VI DUALLY OR APPROPRI ATELY FAI R USE AND ASSEMBLES THOSE | NTO
PART OF A LARGER CLASS, WE THI NK THAT' S ENTI RELY APPRCPRI ATE,
AND, I'N FACT, | SUBM T CAN BE TRANSFORVATI VE OF THE | NDI VI DUAL
WORKS BECAUSE THEY' RE TALKI NG ABOUT A NEW PO NT.

BUT CLEARLY WE THINK I'T CAN BE -- IT IS STILL PROPER
FAI R USE, AND THE FACT THAT SOVEBODY M GHT OFFER THI S THAT |
CAN SELL YOU THESE IS WE THINK I F AT ALL RELEVANT MARG NALLY
RELEVANT, | F NOT | RRELEVANT, AND WE' LL BRI EF THAT FURTHER
LATER, BUT | JUST WANTED TO MAKE THAT PO NT.

BUT | ALSO AGAI N WOULD MENTI ON THAT WE TOOK THE
30(B) (6) DEPOSI TI ON OF THE PLAINTI FFS ON THI S | SSUE, CAMBRI DGE
AND OXFORD, AND REVI EWNED THE TESTI MONY AND THEY WERE ASKED TO
BE -- THEY WERE PRESENTED AS REPRESENTATI VES ON AMONG OTHER
| SSUES MARKET HARM AND YOUR HONOR HEARD THE TESTI MONY, WHAT
DI D THEY BOTH SAY? WELL YOQU CAN ADD UP THE PERM SSI ON | NCOVE
AND DO THE CALCULATI ON.

AND | SUBMT TH S IS AT LEAST I N PART WHAT
PLAI NTI FFS' COUNSEL WAS SAYI NG | S AN ATTEMPT TO GO BACK AND
REORDER THEI R CASE LI KE THEY' RE TRYI NG TO DO W TH THE
I NDI VI DUAL WORKS WHEN | T'' S BEEN CLEARED EVERYBCODY HAS TREATED

THE WORKS AS THE PUBLI CATI ON OF BOOKS AS A WHOLE 2 PERCENT, 5
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PERCENT, 7 PERCENT. NOW THEY' RE SAYI NG WELL WAIT A M NUTE, NOW
THAT WE' RE INTO THS TRIAL I T'S A HUNDRED PERCENT OF AN
I NDI VI DUAL CHAPTER.

WE DON T AGREE W TH THAT LEGALLY AGAIN ElI THER, BUT WE
REALLY OBJECT TO THEM NOW TRYI NG TO SAY WELL THIS I S ALSO NOW
NOT JUST PERM SSI ONS FEE | NCOVE FROM GEORG A STATE.  YOU KNOW
ARGUABLY PERM SSI ONS FEE | NCOVE EVERYWHERE, OTHER PLACES | F
I TS MORE BROADLY ADCPTED THEY WOULD SAY.

THEN THEY STARTED TRYI NG TO SAY SALE OF BOCOKS WHI CH
THESE 30(B) (6) W TNESSES DI DN T ADDRESS. NOW THEY' RE TRYI NG TO
ADD AND COURSEPACKS, THE CUSTOM PUBLI SHI NG AND NOT ONLY DI D
THESE 30(B) (6) W TNESSES NOT ADDRESS I T, YOUR HONOR, BUT THEY
DI D HAVE AN EXPERT FROM CCC, AND THE ONLY THI NG SHE OPI NED ON
WAS AS | UNDERSTAND | T THE PERM SSI ONS FEES | NCOVE WAS RI SI NG
BUT IT WASN T RI SI NG AT THE LEVEL OF OTHER | NCOVE. NOTHI NG
ABQUT WE' RE LOSI NG DI G TAL CUSTOM PUBLI SHE NG OR FOR THAT MATTER
SALES OF BOOKS. THANK YQU.

THE COURT: LET'S PROCEED, MR, BLOOM

MR BLOOM  GOCD MORNI NG, YOUR HONOR.  PLAI NTI FFS
CALL AS THEI R NEXT W TNESS DR LEE ORR

N. LEE ORR,

HAVI NG BEEN FI RST DULY SWORN, WAS EXAM NED AND TESTI FI ED AS
FOLLOWG:

THE CLERK: | F YOU WLL HAVE A SEAT, PLEASE, AND

STATE YOUR FULL NAME FOR THE RECORD AND SPELL YOUR LAST NAME
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THE W TNESS: NATHANI EL LEON ORR.

MR BLOOM  YOUR HONOR, MAY | APPROACH W TH THE

W TNESS BI NDER?

THE COURT: YES, YOU MAY.

MR BLOOM  YOUR HONOR, BEFCORE | START |I'D LIKE TO

MOVE | NTO EVI DENCE A COUPLE OF EXHI BI TS THAT |'LL BE REFERRI NG

TO AS TO WHI CH |' M NOT AWARE OF ANY OBJECTION. THOSE ARE
PX- 523, PX-524 AND DX-521.

THE COURT: THEY ARE ADM TTED.

DI RECT EXAM NATI ON

BY MR BLOOM
Q G0OD MORNI NG, DR ORR
A GOOD MORNI NG,
Q "M JONATHAN BLOOM | REPRESENT THE PLAINTIFFS. |'LL BE

ASKI NG YOU SOVE QUESTI ONS THI 'S MORNI NG

DR ORR, YOU RE A PROFESSOR IN THE MJSI C H STORY AND

LI TERATURE DEPARTMENT AT GSU; |S THAT CORRECT?

A
Q
A
Q
A
Q

YES, SIR

AND YQU VE TAUGHT AT GSU SI NCE 1978?

YES, SIR

AND VHEN DI D YOU RECEI VE TENURE, |F YOU RECALL?

| BELIEVE IT WAS FI VE YEARS MAYBE SI X, 1983 MAYBE

AND YOQU HAVE A PH. D. FROM THE UNI VERSI TY OF NORTH

CARCLI NA; |'S THAT CORRECT?

1984.
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A YES.
Q AND YOU TAUGHT A COURSE DESI GNATED MJSI C 8860 WHI CH WAS

ROVANTI C PERI GD 1800 TO 1900 I N THE SUMVER OF 2009; 1S THAT

CORRECT?

A YES.

Q AND WAS THAT AN UNDERGRADUATE COURSE?

A NO | T WAS A GRADUATE COURSE.

Q AND YOU PREPARED A SYLLABUS FOR THE COURSE, CORRECT?

A YES.

Q AND | F YOU TURN I N YOUR Bl NDER AND YQU LL ALSO BE ABLE TO

FOLLOWIT ON THE SCREEN TO WHAT' S BEEN MARKED PX-523 ALREADY | N

EVI DENCE, YOQU LL SEE THE TABS | N YOUR BI NDER ARE NUVBERED, AND
IS TH'S THE SYLLABUS THAT YOU PREPARED FOR MJSI C 8860 FOR THE
FALL 2009 SEMESTER?

A YES.

Q AND | F YOU TURN TO THE SECOND PAGE OF THE DOCUMENT, YOU
SEE WHERE | T SAYS TEXTS THERE TOMRD THE BOTTOM OF THE FI RST
PART OF THE DOCUMENT, AND IT | DENTIFIES TWD BOOKS. ONE | S
PLANTI NGA, ROVANTI C MJSI C AND ANOTHER |'S TODD, 19TH CENTURY
Pl ANO MJSI C, DO YOU SEE THAT?

A YES.

Q AND THOSE WERE TEXTS THAT YOU REQUI RED STUDENTS TO
PURCHASE; IS THAT CORRECT?

A YES.

Q AND THEN I T SAYS OTHER READI NGS ARE ONLI NE AT AND THEN I T
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HAS A WEBSI TE ADDRESS; DO YQU SEE THAT?

A YES.

Q AND THOSE OTHER READI NGS WERE AVAI LABLE THRCOUGH ERESERVES;
I S THAT CORRECT?

A YES.

Q THAT WEBSI TE ADDRESS | S FOR ERESERVES, CORRECT?

A YES.

Q AND THOSE OTHER READI NGS THAT WERE PLACED ON ERESERVES FOR
THE STUDENTS I N THE CASE WERE REQUI RED READI NGS FOR THE COURSE,
CORRECT?

A YES.

Q LET" S JUST LOOK BACK TO THE FI RST PAGE OF THI S DOCUMENT
FOR A MOMENT, AND JUST DI RECTI NG YOUR ATTENTI ON TO THE COURSE
DESCRI PTI ON SECTI ON TOMRD THE TOP, |IT SAYS I N THAT SECTI ON
THAT THE COURSE, QUOTE, | NVOLVES READI NG THE REQUI RED

MATERI ALS, CLOSED QUOTE; DO YOU SEE THAT?

A YES.

Q AND THEN LOAER DOWN ON THE SAMVE PAGE, THERE' S A SECTI ON
DESI GNATI NG GRADES, AND I T SAYS THERE, QUOTE, ALL THE

ASSI GNMVENTS MUST BE READ BEFORE CLASS; DO YQU SEE THAT?

A Rl GHT, YES.

Q THAT' S THE LAST SENTENCE | N THAT SECTI ON ALL THE

ASSI GNMENTS MUST BE READ BEFORE CLASS. SO YOU MADE CLEAR TO
STUDENTS THAT THEY WERE EXPECTED TO READ THE NMATERI ALS POSTED

ON ERES FOR THE CORRESPONDI NG CLASS SESSI ONS, CORRECT?
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A YES.
Q OKAY. AND THEN | F WE JUST TURN TO THE SECOND PAGE OF THE
DOCUMENT AND THEN PAGE THROUGH YQU | NDI CATE FOR EACH CLASS
SESSI ON WHAT THE PORTI ONS OF THE TEXTBOOKS AND THE PORTI ONS OF
THE EXCERPTS THAT WERE PLACED ON ERES THAT THE STUDENTS WERE TO
READ FOR THOSE CLASS SESSI ONS, CORRECT?
A YES.
Q LET" S JUST BRING UP JX-5. WE' RE GO NG TO BE REFERRI NG TO
PAGES B-3 AND B-4. TH S IS A DOCUMENT, PROFESSOR ORR, THE
PARTI ES HAVE STI PULATED TO THAT REFLECTS WORKS THAT WERE PCOSTED
ON ERES DURI NG PORTI ONS OF THE 2009 CLASS YEAR, AND YQU LL SEE
THE SECOND COLUWN | DENTI FI ES YOUR NAME, THE FI RST COLUWN
| DENTI FI ES THE COURSE, AND THERE ARE SEVERAL READI NGS THAT YQU
POSTED ON ERES FOR MJSI C 8860 DURI NG THE SUMVER 2009 THAT WE' LL
BE DI SCUSSI NG AND | JUST WANT TO | DENTI FY THEM  THEY ARE ON
TH S PAGE LI ST --
A I'S THAT I N HERE?
Q TS UP ON THE SCREEN. | DO NOT BELIEVE THAT THHS IS I N
YOUR BOOK. WE CAN ENLARGE THI S | F YOU HAVE TROUBLE READI NG
ANYTHI NG

SO THERE' S THE LI ST SONATA IN B MNOR WHICH I S A BOOK
PUBLI SHED BY CAMBRI DGE. THE NEXT ONE IS THE CAMBRI DGE
COVPANI ON TO MENDELSSCHN WHI CH | S ALSO PUBLI SHED BY CAMBRI DGE,
AND THEN ON THE NEXT PAGE CAMBRI DGE COVPANI ON TO SCHUNANN, AND

BELOW THAT THE CAMBRI DGE COVPANI ON TO BEETHOVEN AND FI NALLY THE
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MJSI C OF BERLIOZ WHICH | S PUBLI SHED BY OXFORD.

I F WE SORT OF BACK QUT, YQU CAN SEE THERE' S A COLUWN
VWH CH | NDI CATES HOW MANY STUDENTS WERE IN A CLASS. THE CLASS
SI ZE | NDI CATES THERE WERE TEN STUDENTS I N THE CLASS; DO YOU SEE
THAT?
A YES.
Q NOW YQU DI D NOT OBTAI N PERM SSI ON FROM CR MAKE ANY
PAYMENT TO THE PUBLI SHER OR AUTHOR OF ANY OF THE WORKS WE JUST
| DENTI FI ED TO PLACE EXCERPTS FROM THOSE WORKS ON ERESERVES; | S
THAT CORRECT?
A YES.
Q AND THAT' S BECAUSE YOU DETERM NED THAT POSTI NG EXCERPTS
FROM THESE WORKS ON ERES WAS FAI R USE;, | S THAT CORRECT?
A YES.
Q AND SO AS A RESULT OF THAT DETERM NATI ON AND YOUR REQUEST
THAT THESE WORKS BE POSTED ON ERES, YOUR STUDENTS HAD FREE
ACCESS TO THESE EXCERPTS ON ERES; IS THAT CORRECT?
A YES.
Q AND | T WAS YOUR UNDERSTANDI NG THAT THI S WAS PERM TTED BY
GSU S COPYRI GHT POLI CY, CORRECT?
A YES.
Q NOW I T WAS YOUR UNDERSTANDI NG, DR ORR, | TAKE I T AND
AGAIN WE' RE TALKI NG ABQUT THE 2009 TI MEFRAME, THAT YOU WERE
REQUI RED TO FOLLOW CERTAI N PROCEDURES BEFORE PLACI NG MATERI AL

ON ERES; |'S THAT CORRECT?
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A YES.

Q AND |' M SHOWN NG YOU WHAT' S BEEN MARKED AS JX-4. THIS IS
ALREADY IN EVIDENCE. THIS IS IN YOUR BINDER. |I'LL ASK YQU TO
| DENTI FY THI S DOCUMENT?

A YES.

Q VWHAT IS THI' S DOCUMENT?

A TS THE POLI CY ON THE COPYRI GATED WORKS FOR EDUCATI ON
RESEARCH.

Q OKAY. AND DO YOQU RECALL HOW YQU FI RST BECAVE AWARE OF

TH S DOCUMENT?

A YES, WHEN THEY REVI SED THE POLI CY TWD YEARS AGO, THEY SENT
THIS QUT, AND IT WAS EITHER -- | CAN T RECALL WHETHER | READ I T
ONLINE WHI CH | MAY HAVE, OR WHETHER | GOT | T FROM THE LI BRARY,
BUT | READ IT.

Q AND YQU KI ND OF SKI MVED THROUGH THE DOCUMENT; | S THAT
CORRECT?

A YES.

Q OKAY. AND AT THE TI ME THAT YOU RECEI VED TH S DOCUMENT,
WHAT, |IF ANYTHI NG WERE YOU TOLD ABQUT YOUR OBLI GATI ONS UNDER
TH S NEW PQLI CY?

A TO READ THE DOCUMENT AND GO THROUGH THE CHECKLI ST FAI R USE
PCLI CY.

Q OKAY. AND | F WE GO AHEAD TO PAGE 7 OF THI S DOCUMENT, THI S
I'S THE CHECKLI ST; IS THAT CORRECT?

A YES.
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Q AND YOU UNDERSTOOD THAT YOU WERE TO FOLLOW THI S | N MAKI NG
YOUR FAI R USE DETERM NATI ON?

A YES.

Q AND LOOKI NG THROUGH THE CHECKLI ST, | TAKE I'T AT THE TI ME
YOU FOUND THAT THE TERM NOLOGY ON THE CHECKLI ST WAS REASONABLY
CLEAR TO YQuU?

A YES.

Q OKAY. SO YOU DIDN' T FEEL AS | F YOU NEEDED ANY SPECI AL

HELP I N UNDERSTANDI NG THE TERM NOLOGY AT THE TIME; | S THAT

CORRECT?

A NO.

Q THE ANSVER | S NO?

A DI D | NEED UNDERSTANDI NG?

Q YOQU FELT AT THE TI ME THAT YOU DI D NOT' NEED ANY SPECI AL

HELP I N UNDERSTANDI NG THAT?

A CORRECT.

Q AND YQU DI D NOT ATTEND ANY TRAI NI NG SESSI ONS CONCERNI NG
THE NEW PQOLI CY; |'S THAT CORRECT?

A YES.

Q AND | TAKE IT AT THE TIME YOU DIDN' T FEEL I T WAS NECESSARY
TO DO SO, | T SEEMED REASONABLY CLEAR TO YQU?

A YES.

Q OKAY. AND DO YOQU RECALL EVER BEING TOLD THAT I'T WAS
MANDATCRY FOR YOU TO ATTEND SOVE KIND OF A TRAI NI NG SESSI ON?

A NO.
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Q AND | TAKE I T YOU VE NEVER STUDI ED COPYRI GHT LAW | S THAT
CORRECT?

A YES.

Q AND AT THE TIME | TAKE IT YOU WERE NOT AWARE OF ANY OTHER
RESOURCES AT GSU BEYOND THI S WRI TTEN PCLI CY TO ASSI ST YQU I N
MAKI NG FAI R USE DETERM NATI ONS; | S THAT CORRECT?

A YES.

Q OKAY. AND ALTHOUGH I T STATES ON THE FI RST PAGE OF THE
CHECKLI ST HERE JUST ABOVE FACTOR 1 THAT YOU ARE REQUI RED TO
RETAIN A COVMPLETE CHECKLI ST FOR EACH FAI R USE OF A COPYRI GHTED
WORK, YOU DI D NOT ACTUALLY FILL OUT A CHECKLI ST PHYSI CALLY FOR
THE EXCERPTS OF THE WORKS THAT WE JUST | DENTI FI ED THAT YOQU HAD
POSTED ON ERES FOR MJSI C 8860 I N THE SUMMER OF 2009; |S THAT
CORRECT?

A YES.

Q AND | TAKE IT, IT DIDN T SEEM NECESSARY TO YQU TO

PHYSI CALLY FILL I'T QUT SO LONG AS YOU THOUGHT THROUGH THE
FACTORS; | S THAT CORRECT?

A YES.

Q AND YOU WERE NOT REQUI RED TO TURN I N COVPLETED CHECKLI STS,
Rl GHT?

A YES.

Q AND SO WHEN YOU WERE DO NG YOUR FAI R USE EVALUATIONS, DI D
YOU GO FACTOR BY FACTOR AND THOUGHT ABOUT THEI R APPLI CATION TO

THE READI NG | N QUESTI ON?
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A SAY THAT AGAI N?

Q YES, VWHEN YOU WERE MAKI NG YOUR FAI R USE EVALUATI ONS, DI D
YOU GO THROUGH FACTOR BY FACTOR IN YOUR M ND AS TO WHETHER | T
APPLI ED OR NOT TO THE PROPCSED READI NGS?

A YES, | HAD PRINTED TH S QUT AND HAD A COPY THAT I HAD TO
REM ND MYSELF AS | LOOKED AT THE BOCKS.

Q OKAY. AND YOUR REVI EW OF THE CHECKLI ST LED YQU TO
CONCLUDE THAT THE READI NGS THAT WE JUST LOCKED AT ON JX-5 WERE
FAI R USE, CORRECT?

A YES.

Q OKAY. AND DI D YOU REPRESENT TO LI BRARY RESERVES THAT YQU
HAD COWPLETED A FAI R USE CHECKLI ST AND THAT YOU FOUND THOSE

READI NGS TO BE FAI R USE?

A IT SAID USE THHS AND, YES, | HAD. | DIDN T FILL I T OQUT AS
YQU SAI D.
Q I F YOQU WOULD FLI P TO DEFENDANTS' EXH BI T 521 I N YOUR

BINDER AND THI S |'S ALREADY | N EVI DENCE?
A. VH CH ONE?

Q  DX-521.

A.  YES, | HAVE IT.

Q OKAY. THIS IS A SERIES OF E-MAI LS BETWEEN YOU AND LI BRARY
RESERVES. THE FI RST ONE |'S DATED JUNE 5TH, 2009; DO YOU SEE
THAT?

A YES.

Q THIS | S A RESPONSE TO YOUR REQUEST TO HAVE READI NGS PLACED
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ON ERESERVES, CORRECT?

A

Q

YES.

OKAY. AND FOR EACH OF THE READINGS IN THI' S FI RST E- MAI L,

| F YOU COULD JUST SCROLL DOM, YOU LL SEE I'T SAYS I N YOUR

COWMUNI CATI ON TO LI BRARY RESERVES THAT YQU | NDI CATE FOR EACH

WORK THERE THAT I T FALLS UNDER FAI R USE ACCCRDI NG TO THE FAIR

USE CHECKLI ST | COWPLETED, CORRECT?

A YES.

Q AND | F WE GO TO THE NEXT PAGE, THE BOTTOM OF THE PAGE 2,
YOQU SEE I T LI STS THE CAMBRI DGE COVMPANI ON TO BEETHOVEN?

A YES.

Q AND THEN ON THE NEXT PAGE THERE' S AN E- MAI L FROM LI BRARY
RESERVES TO YOQU DATED JUNE 22, 2009; DO YOU SEE THAT?

A YES.

Q OKAY. AND | F WE SCROLL DOWN TO THE BOTTOM OF THAT PAGE,
WE' LL SEE THE LI ST SONATA IN B M NOR BY KENNETH HAM LTON I S
LI STED?

A YES.

Q AND | F WE GO BACK TO THE TOP OF THE PACE -- ACTUALLY LET' S

STAY THERE. | T SAYS COPYRI GHT STATUS IT IS PUBLI C DOVAI N OR

ALLONED UNDER CREATI VE COMMONS LI CENSE, DO YOU SEE THAT?

A

Q

YES.

THE LI BRARY HAS FLAGGED FOR YOU THE FACT THAT YQU

I NDI CATED I T WAS I N THE PUBLI C DOVAI N?

A

YES.
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Q AND THAT WAS JUST AN ERROR ON YOUR PART, CORRECT?

A THAT WAS M STAKE.

Q RI GHT, YOU MEANT TO I NDI CATE THAT I T FALLS UNDER FAlI R USE,

CORRECT?
THE COURT: WHAT'S THI'S EXHI BI T NUVBER?
MR BLOOM |'M SORRY, YOUR HONOR, THI'S IS DX- 521.
THE WTNESS: THAT WAS AN ERROR ON MY PART.
BY MR BLOOM
Q  OKAY. BUT THE LIBRARY FLAGGED THI'S ERROR I T DI D NOT
| NDI CATE THAT YOU WERE PROPOSI NG TO USE MORE PAGES THAN WAS
ALLOAED UNDER FAIR USE, DID I T?
A HUH UH ( NEGATI VE).
THE COURT: WHAT DI D YOU SAY?
THE WTNESS: TH'S WAS A M STAKE. | CHECKED THE
VIRONG BOX.
BY MR BLOOM
Q  RIGHT, AND THEN | ASKED YOU WHETHER THE LI BRARY HAD
FLAGGED WHETHER YOU USED MORE THAN FAI R USE ALLOMED, AND |
THI NK YOUR ATTENTI ON WAS NO, CORRECT?
A RIGHT.
Q NOWIF | COULD DI RECT YOUR ATTENTI ON TO AN EXHI BI T WHI CH
| S ALREADY | N EVI DENCE THAT' S PX-130, AND YOU LL SEE I N YOUR
BI NDER WVE HAVE JUST THE COVER AND THE TABLE OF CONTENTS, AND
' M GO NG TO G VE YOU A COPY OF THE BOCK.

MR BLOOM  YOUR HONOR, MNAY | APPROACH?
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THE COURT:  YES.

MR BLOOM  THANK YOU.
BY MR BLOOM
Q SO I'VE HANDED YOU A COPY OF PLAINTIFFS EXH BI T 130 WH CH
|'S THE BOOK TI TLED LI SZT SONATA INB MNOR. THIS IS A
MONOGRAPH BY KENNETH HAM LTON, CORRECT?
A U HUH (AFFI RVATI VE) .
Q AND | F VE GO BACK TO JX-5 AT PAGE B-3, TH'S | NDI CATES THAT
YOU POSTED -- YOU HAD PAGES 28 TO 48 POSTED ON ERESERVES; DO
YOU SEE THAT?
A YES.
Q  OKAY. SO THAT'S 21 PAGES, AND AM | CORRECT THAT THERE ARE
84 PAGES OF TEXT IN THE BOOK; CAN YOU JUST CONFI RM THAT,
PROFESSOR ORR?
A.  LET'S SEE, | ALWAYS GO TO THE BEG NNI NG W TH THE PREFACE
AND THE ACKNOALEDGMVENTS. FROM THE VERY BEG NNI NG, LET' S SEE,
THAT' S 12 PLUS 89.
Q  OKAY.
A, THE PAGES IN THE BOCK.
Q  OKAY. AND THE TEXTURAL PORTI ON OF THE BOOK | THINK IS
SOVEWHAT SMALLER?
A YES.
Q  OKAY. |F VE LOOK JUST AT THE TEXT YOU USED APPROXI MATELY
A QUARTER OF THE BOOK; |S THAT CORRECT?

A THAT'S NOT HOWI DIDIT. SO AT THE TIME | THOUGHT | WAS
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ARCUND 20 PERCENT.
Q OKAY. AND | F YOQU COULD JUST REFER TO THE TABLE OF
CONTENTS OF THE BOOK, AND CAN YQU CONFI RM FOR ME THAT PAGES 28
TO 48 CORRESPOND TO CHAPTER 3 WHI CH | S UNDERSTANDI NG THE SONATA
IN B M NOR?
A YES.
Q OKAY. AND | F WE COULD GO BACK TO THE SYLLABUS WHICH I S
PLAI NTI FFS' EXH BI T 523 ALREADY I N EVI DENCE, AND IF WE GO TO
THE JUNE 24TH CLASS TOMRD THE M DDLE, AM | CORRECT THAT TH S
I'S REQUI RED READI NG FOR THE JUNE 24TH CLASS?
A YES.
Q OKAY. AND WHY DI D YQU ASSI GN TH S CHAPTER FOR THAT CLASS,
PROFESSOR ORR?
A TH S CHAPTER DEALS WTH THE -- | T TREATS DI FFERENT
THEORI ES OF THE FORM OF THE B M NOR SONATA. THERE ARE VARI QUS
| NTERPRETATIONS OF THE FORM I T'S ONE LONG PIECE. IT'S NOT IN
FOUR SEPARATE MOVEMENTS, AND THERE ARE VARI QUS CONTRASTI NG
| NTERPRETATI ONS OF THE FORM

SO BASI CALLY THIS I S A REVI EW OF THOSE THREE OR FOUR
VARI QUS THEORIES. I N FACT HE HAS A CHART -- G VE ME ONE SECOND
PLEASE -- PAGE 32 THAT HE LI STS H'S THREE MAJOR SOURCES FOR
THOSE THEORI ES.
Q OKAY. AND LET'S TURN BACK TO JONT EXH BIT 4 TO PAGE 7,
THIS IS THE CHECKLI ST, AND I'D LI KE TO WALK THROUGH W TH YQU

HOW YOU THOUGHT THROUGH THE CHECKLI ST W TH RESPECT TO TH S
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EXCERPT.

A OKAY.

Q SO JUST FOCUSI NG FI RST ON THE LEFT-HAND COLUMN, | TAKE I T
THAT YOU MENTALLY CHECKED NONPRCFI T EDUCATI ONAL BECAUSE THAT' S
THE NATURE OF GSU, I'T'S A NONPROFI T | NSTI TUTION; | S THAT
CORRECT?

A YES.

Q AND YOU MENTALLY CHECKED TEACHI NG BECAUSE THAT WAS YOUR
PURPOSE | N USI NG THE WORK, CORRECT?

A YES.

Q OKAY. AND YOU MENTALLY CHECKED RESEARCH AND SCHOLARSHI P
BECAUSE THI S PORTI ON OF THE BOOK WAS AN EXAMPLE OF RESEARCH AND
SCHOLARSHI P, CORRECT?

A YES.

Q AND YOU MENTALLY CHECKED CRI TI CI SM COMMVENT, NEWS

REPORTI NG PARCDY BECAUSE THE CHAPTER HAD CRITI Gl SM CORRECT?
A YES.

Q AND YOU ALSO MENTALLY CHECKED PERSONAL STUDY BASED ON THE
FACT THAT THE STUDENTS WERE TO TAKE THE BOOK AND USE | T FOR
STUDY QUTSI DE OF CLASS, CORRECT - -

A YES.

Q -- | N CONNECTI ON WTH THE CLASS? AND YQU CHECKED USE AS
NECESSARY TO ACHI EVE YOUR EDUCATI ONAL PURPOSE BECAUSE YQU HAD
SELECTED I'T AS BEI NG A WORK THAT YQU NEEDED TO COVER THE

SUBJECT MATTER I N CLASS, CORRECT?
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A YES.

Q OKAY. AND LOCKI NG AT THE RI GHT-HAND SI DE, | BELI EVE YQU
MENTALLY CHECKED NONTRANSFORMATI VE; |'S THAT CORRECT?

A YES.

Q OKAY. BUT | TAKE I T THAT NO ONE AT GSU TOLD YOU THAT AN
EXACT DIG TAL COPY OF A PORTION OF A BOOK | N CONNECTI ON W TH
ERES WAS NONTRANSFORVATI VE, CORRECT?

A YES.

Q AND SO YOQU THOUGHT THAT THROUGH ON YOUR OMN, AND, | NDEED,
YOQU TESTI FI ED AT YOUR DEPGSI TI ON YOU PUZZLED OVER IT A BIT,
CORRECT?

A YES.

Q OKAY. BUT YOU ULTI MATELY CONCLUDED IN YOUR OAN M ND THAT
I T WAS NONTRANSFORMATI VE, CORRECT?

A IT WAS | N FAVOR OF FAIR USE, IS THAT WHAT YOU RE SAYI NG?
OKAY. YES, |I'T'S NONTRANSFORMATI VE.

Q THANK YOQU. HOWEVER, AS YOU RAN THROUGH THI S ANALYSI S BACK
I N 2009 THAT FACTOR NONTRANSFORMATI VE ON THE RI GHT- HAND SI DE
WAS QUTWVEI GHED BY THE MENTAL CHECKS ON THE LEFT-HAND SIDE; | S
THAT CORRECT?

A YES.

Q AND THE TALLY WAS SI X TO ONE UNDER FACTOR 1, CORRECT?

A YES.

Q AND W TH RESPECT TO THE FACTORS NONPROFI T EDUCATI ONAL

TEACH NG AND USE | S NECESSARY TO ACH EVE YOUR | NTENDED
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EDUCATI ONAL PURPOSE, THOSE THREE FACTORS WOULD APPLY TO ANY
READI NG THAT YQU DECI DED WAS APPROPRI ATE FOR YOUR CLASS AT GSU,
CORRECT?

A YES.

Q OKAY. AND THAT WOULD ALSO BE TRUE OF PERSONAL STUDY -- |
MEAN ANY READI NG YOU ASSI GNED WOULD BE | NTENDED FOR THE
PERSONAL STUDY OF YOUR STUDENTS, CORRECT?

A YES.

Q AND YOUR EVALUATI ON OF FACTOR 1 WAS THE SAME W TH RESPECT
TO THE FACTORS THAT YOU MENTALLY CHECKED FOR ALL OF THE

READI NGS THAT WE REVI EWVED PREVI QUSLY ON JX-5, CORRECT?

A SAY THAT AGAI N?

Q LET ME REPHRASE THAT. FOR ALL OF THE EXCERPTS FROM THE
BOOKS THAT WE | DENTI FI ED ON THE CHART YOUR REASONI NG UNDER
FACTOR 1 WAS THE SAME FOR ALL OF THOSE WORKS; |'S THAT CORRECT?
A YES.

Q LET"S TURN TO FACTOR 2. SO AS TO FACTOR 2 YOQU MENTALLY
CHECKED PUBLI SHED, CORRECT?

YES.

AND FACTUAL OR NONFI CTI ON, CORRECT?

YES.

AND | MPORTANT TO EDUCATI ONAL OBJECTI VES, CORRECT?

YES.

AND AS TO THE | MPORTANT TO EDUCATI ONAL OBJECTI VES, | TAKE

o »>» O » O >

I T YOUR THI NKI NG WAS THE SAME AS | T WAS UNDER FACTOR 1 FOR USE
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AS NECESSARY TO ACHI EVE THE | NTENDED EDUCATI ONAL PURPCSE,
CORRECT?

A YES.

Q AND YOUR REASONI NG UNDER FACTOR 2 WAS THE SAME W TH
RESPECT TO THI S WORK AS WTH THE OTHERS THAT WE | DENTI FIED, 1S
THAT CORRECT?

A YES.

Q OKAY. NOWALL OF THE READI NGS THAT WE' VE | DENTI FI ED ON
JX-5 ARE FACTUAL, NONFI CTI ON WORKS, CORRECT?

A YES.

Q BUT YOU WOULD AGREE, | TAKE IT, THAT THERE | S AN ELEMENT
OF CREATIVITY IN ALL OF THE WORKS, CORRECT, | NCLUDI NG THI S
CHAPTER FROM SONATA IN B M NOR?

A YES.

Q BUT AS BETWEEN FACTUAL OR NONFI CTI ON WORK AND HI GHLY
CREATI VE WORK, YOU MENTALLY CHECKED FACTUAL OR NONFI CTI ON AS
WE' VE SEEN?

A YES.

Q LET"S TURN TO FACTOR 3. YOU MENTALLY CHECKED SMALL
PORTI ON OF WORK USED, NOT NOTW THSTANDI NG THE FACT THAT THI S
WAS | N THE AREA OF 20 OR A BIT MORE PERCENT OF THE ENTI RE WORK,
CORRECT?

A YES. MAY | PO NT SOMETH NG QUT?

Q VELL, ISIT -- YES. GO AHEAD.

A A MAJOR QUALI FIER IN MY OPI NION AS YOU LOCK THROUGH THE
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EXAMPLES THERE ARE 1, 2, 3, 4, 5, 6 EXTENDED EXAMPLES FROM

LI SZT B M NOR SONATA WH CH ARE I N PUBLI C DOVAI N.

Q UNDERSTOOD. OKAY. BUT YOU WERE d VEN NO GUI DELI NES AS TO
HOW TO TH NK ABOUT WHETHER AN EXCERPT WAS A SMALL PORTI ON OF
THE WORK USED, WERE YQU?

A EVER SI NCE WE VENT ON ERESERVES 10, 12 YEARS AGO WHENEVER
THEY STARTED, 1'VE ALWAYS UNDERSTOOD TO NOT EXCEED 20 PERCENT,
BUT MY AVERAGE OVER THE LAST 10 OR 12 YEARS, | SUGGEST AS | --
THERE ARE A FEW EXCEPTI ONS OF COURSE, BUT WHEN | LOOK AT A BOOK
IF 1 CAN T KEEP I T AROUND 10 PERCENT, THEN | DON T USE THAT
BOOK.

Q AND THI' S WAS AN EXCEPTI ON BECAUSE YQU BELI EVED I'T WAS A
PARTI CULARLY EXCELLENT TREATMENT OF THE SUBJECT, CORRECT?

A YES, AND ALSO | FELT THAT SI NCE THE MJSI C WAS PUBLI C
DOVAIN, IT WAS -- | DIDN T INCLUDE IT IN THE 20 PAGES. THAT' S
A TECHNI CALI TY.

Q OKAY. LET'S TURN TO FACTOR 47

A YES.

Q AND LOOKI NG AT THE LEFT-HAND SI DE COLUMN, YQU MENTALLY
CHECKED NO SI GNI FI CANT EFFECT ON THE MARKET, CORRECT?

A YES.

Q AND YOU CHECKED STI MULATES MARKET, CORRECT?

A YES.

Q AS TO THAT CRI TERI ON YOU SURM SED THAT SOVE STUDENTS M GHT

GO OQUT AND BUY THE BOCK?
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| NDEED, THAT HAPPENS ON A -- NOT' A FREQUENT - -
THIS IS A YES OR NO QUESTI ON, PROFESSOR
YES.

o > O >

AND YQU DI D NOT MENTALLY CHECK LI CENSI NG OR PERM SS| ON
UNAVAI LABLE;, 1S THAT CORRECT?

A SAY THAT AGAI N?

Q YOU DI D NOT' MENTALLY CHECK LI CENSI NG OR PERM SS| ON

UNAVAI LABLE, YOU DIDN T KNOWWHETHER | T WAS OR NOT; | S THAT
CORRECT?

A YES.

Q OKAY. AND AM | CORRECT THAT YOU DI D NOT | NVESTI GATE
WHETHER LI CENSI NG WAS OR WAS NOT AVAI LABLE BECAUSE YOU DIDN T
BELI EVE | T WAS NECESSARY TO DO SO | F YOU CONCLUDED THAT THE
READI NG WAS FAI R USE; | S THAT CORRECT?

A YES.

Q OKAY. AND AM | ALSO CORRECT THAT AT THE TI ME YOU WERE NOT
FAM LI AR WTH THE COPYRI GHT CLEARANCE CENTER; IS THAT CORRECT?
A | DON' T KNOWWHEN | HEARD OF THE COPYRI GHT CLEARANCE
CENTER.

Q BUT, I N ANY EVENT, YQU DI D NOT | NVESTI GATE WHETHER THI S
WORK WAS AVAI LABLE THROUGH THE COPYRI GHT CLEARANCE CENTER WHEN
YOU WERE MENTALLY COMPLETI NG TH S CHECKLI ST, CORRECT?

A YES.

Q OKAY. AND YOQU DI D MENTALLY CHECK SUPPLEMENTAL READI NG

CORRECT?
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A YES.

Q BUT YOU DI D NOT UNDERSTAND THAT TO MEAN THAT I T WAS IN
ADDI TION TO THE -- THAT I'T WAS NOI' REQUI RED, | N OTHER WORDS,
YOU DI D NOT | NTERPRET SUPPLEMENTAL TO MEAN OPTI ONAL, CORRECT?
YOU | NTERPRETED I'T TO MEAN I N ADDI TI ON TO THE TEXTBOOK; 1S THAT
CORRECT?

A YES.

Q AND YOU MENTALLY CHECKED NO SI M LAR PRCDUCT MARKETED; | S
THAT CORRECT?

A YES.

Q AND WAS THAT BECAUSE YOU DETERM NED THAT THI S WAS THE ONLY
BOOK ON THE SUBJECT?

A VELL, DID IT -- ESPECI ALLY CERTAI NLY ONE BY CAMBRI DGE, BUT
THAT DID IT IN TH S FASH ON, YES.

Q OKAY. WAS | T YOUR UNDERSTANDI NG BASED ON A READI NG OF THE
CHECKLI ST THAT I F A WORK WAS NOT READI LY REPLACEABLE BY ANOTHER
WORK THAT THAT WEI GHED | N FAVOR OF FAI R USE?

A SAY THAT AGAI N?

Q | TAKE | T BASED ON THE ANSWER YQU JUST GAVE THAT | F YOQU
FOUND THAT A WORK WAS NOT READI LY REPLACEABLE BY ANOTHER WORK
THAT THAT WAS A FACTOR THAT WEIGHED I N FAVOR OF FAIR USE; IS
THAT CORRECT?

A YES.

Q AND YOU MENTALLY CHECKED RESTRI CTED ACCESS, CORRECT?

A YES.
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Q AND YOU MENTALLY CHECKED USER OMNS A COPY BECAUSE YQU DI D
OMN A COPY OF THE BOOK, CORRECT?

A YES.

Q OKAY. AND AM | CORRECT THAT THE ONLY CHECK ON THE

Rl GHT- HAND COLUWN AS YOU THOUGHT TH S THROUGH WAS REQUI RED
CLASSROOM READI NG, CORRECT?

A YES.

Q AND AM | CORRECT THAT YOUR THI NKI NG AS TO FACTOR 4 WAS THE
SAME W TH RESPECT TO THI S WORK AS FOR THE OTHER WORKS THAT WV\E

| DENTI FI ED ON JX- 57

A YES.

Q AND | F WE COULD TURN BACK TO JX-5 FOR A MOMENT, PAGE B-3,
AND SO BASED ON YOUR REVI EW OF ALL FOUR FACTORS YOU CONCLUDED
THAT HAVING THI S WORK POSTED ON ERES WOULD BE FAI R USE,
CORRECT?

A YES.

Q AND | F YOU LL LOOK AT THE COLUMN UNDER LI SZT SONATA B

M NOR THAT | NDI CATES THAT -- THIS I S A CALCULATI ON THAT WE' VE
STI PULATED TO, PROFESSOR ORR, THAT OBTAI NI NG A LI CENSE TO POST
EXCERPTS OF TH S WORK ON ERES FOR THE STUDENTS I N YOUR CLASS AT
THE TI ME WOULD HAVE BEEN $3. 10 PER STUDENT; DO YOQU SEE THAT

FI GURE?

A YES.

Q AND MY QUESTION IS I F AT THE TI ME YOUR STUDENTS WOULD HAVE

HAD TO I NCUR A COST OF $3.10 TO HAVE ACCESS TO THE PORTI ON OF
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TH S BOOK ON ERESERVES, WOULD YQU STILL HAVE ASSIGNED | T AT THE
TI ME?
A I MGHT HAVE DONE I T DI FFERENTLY. | WOULD HAVE RETURNED
TO WHAT | DI D BEFORE ERESERVES PGSSI BLY, OR |'D PUT THE
HARDCOPY | N THE LI BRARY WHICH | S WHAT WE DI D BEFORE ERESERVES,
THEY HAD TO GO OVER THERE, OR I T M GHAT NOT BE USED AT ALL.
BECAUSE I N SPI TE OF BEI NG THE TEACHER, IN SPITE OF A VI NG THE
GRADES, THE COWPLI ANCE USED TO GETTI NG STUDENTS TODAY TO WALK
TO THE LI BRARY AND READ MORE THAN A HANDFUL OF MATERIALS | S
VERY DI FFI CULT, AND YOUR CPTION THEN IS I T TO FLUNK
THREE- QUARTERS OF YOUR CLASS.

SO THE ONLY ANSWER | CAN G VE YQU | S THE BROAD ONE, |
WOULD GREATLY REDUCE THE NONTEXTBOOK READI NGS AND PUT THOSE
FOUR OR FI VE HARDCOPY BOCOKS ON RESERVE.
Q SO EVEN THOUGH YOU CONCLUDED THAT YOUR USE OF THI S EXCERPT
ON ERESERVES WOULD STI MULATE THE MARKET FOR THE WORK, YQOU WOULD
BALK AT ASKI NG YOUR STUDENTS TO PAY $3.10; IS THAT YOUR
TESTI MONY?
A YES, | WOULD TELL A STUDENT | F THEY SHOWED MORE | NTEREST
IN THE B M NCR SONATA TO GO LOOK AT THHS OR TO BUY I T.
Q LET"S TURN TO THE NEXT EXHI BIT IN THE BINDER WHICH | S
PLAI NTI FFS' EXH BI T 65 ALREADY IN EVIDENCE. THI S IS THE
CAMBRI DGE COVPANI ON TO BE MENDEL SSCHN?

MR BLOOM  YOUR HONOR, MNAY | APPROACH?

THE COURT: YES.
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BY MR BLOOM

Q PROFESSOR ORR, PLAINTIFFS EXH BI T 65, CAVMBRI DGE COVPANI ON
TO MENDELSSOHN, THI S IS A COWPI LATI ON OF ESSAYS BY DI FFERENT
AUTHORS. I T'S EDI TED BY PETER MERCER- TAYLOR; | S THAT CORRECT?
A YES.

Q | F WE COULD GO BACK TO JX-5 AT PACE B-3, WE SEE THAT YQU
PCSTED -- YQU HAD PAGES 96 TO 111 OF THI S WORK POSTED ON
ERESERVES; DO YOU SEE THAT?

A YES.

Q OKAY. AND | F YOU WOULD REFER TO THE TABLE OF CONTENTS,
CAN YOQU CONFI RM THAT THOSE PAGES -- YOU CAN OBVI QUSLY REVI EW
THE ACTUAL TEXT OF THE BOOK -- THAT THOSE PAGES CORRESPOND TO A

PORTI ON OF CHAPTER 6 WHICH | S SYMPHONY AND OVERTURE BY DOUGLASS

SEATON?

A YES.

Q AND THAT CHAPTER ACTUALLY STARTS ON PACE 91, CORRECT?
A YES.

Q AND DID YQU OM T THE FI RST FI VE PAGES OF THE CHAPTER I N

WHAT YOU HAD POSTED ON ERESERVES?

A LET ME LOOK ONE SECOND. YES, BECAUSE THOSE ARE EARLY
SYMPHONI ES.

Q OKAY. SO YOQU ASSI GNED APPROXI MATELY 80 PERCENT OF THE
CHAPTER FOR YOUR STUDENTS, CORRECT?

A YES.

Q AND | F WE CAN REFER BACK 523 ALREADY IN EVIDENCE, THIS IS
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THE SYLLABUS, AND | F WE LOOK AT JULY 13 WHICH I THINK I S DO
AT THE BOTTOM THERE, WAS THI S REQUI RED READI NG FOR THE JULY 13
CLASS SESSI ON?

A YES.

Q AND VHY DI D YOU ASSI GN THI S READI NG BRI EFLY?

A MENDELSSOHN WROTE THE FI RST | MPORTANT EARLY ROVANTI C
GERVAN SYMPHONI ES, OKAY, OR AMONG THE FI RST, AND THE
CHARACTERI STI C PI ECES ARE | MPORTANT ELEMENTS OF HI S OVERALL
WORK.  THERE ARE MANY OTHER ELEMENTS.

Q OKAY. AND | N RUNNI NG MENTALLY THROUGH THE FAI R USE
CHECKLI ST, | TAKE I T YOUR ANALYSI S W TH RESPECT TO TH S EXCERPT
WAS ESSENTI ALLY THE SAME AS WTH THE LI SZT BOOK THAT WE JUST
LOOKED AT?

A YES.

Q OKAY. AND | TAKE I'T I N TH NKI NG ABOUT WHETHER THE AMOUNT
TAKEN WAS SVALL IN RELATION TO THE WHOLE, YOU DI D NOT TH NK
ABQUT THAT I N RELATI ON TO THE SEATON ESSAY BUT RATHER I N
RELATI ON TO THE ENTI RE BOCK; 1S THAT CORRECT?

A YES, THAT'S MY PRACTI CE FOR EACH BOOK.

Q OKAY. AND YOU WOULD AGREE, | TAKE IT, THAT THERE | S SOMVE
ELEMENT OF CREATIVITY I N THE SEATON ESSAY?

A YES.

Q OKAY. AND | F WVE LOOK BACK AT JONT EXHIBIT 5, YOQU LL SEE
WE' VE CALCULATED THE COST PER STUDENT TO LI CENSE THE RI GHT TO

POST THI S EXCERPT FROM THE CAMBRI DGE COVPANI ON TO MENDEL SSOHN
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FROM THE COPYRI GHT CLEARANCE CENTER WOULD HAVE BEEN $2. 40 PER
STUDENT; DO YQU SEE THAT?
A YES.
Q AND | S YOUR ANSVWER THE SAME TO THE QUESTI ON OF WHETHER HAD
YOUR STUDENTS | NCURRED THAT COST AT THE TI ME YOU WOULD HAVE
STILL ASSI GNED THE WORK; WOULD YOUR ANSWER BE THE SAME?
A | WOULD STILL WHAT?
Q WOULD YOUR ANSVWER AS TO WHETHER YOU WOULD HAVE STI LL
ASSI GNED THI S CHAPTER HAD STUDENTS | NCURRED THI S CHARGE BE THE
SAME AS | T WAS W TH RESPECT TO THE LI SZT WORK?
A YES.
Q LET"S TURN TO THE NEXT EXHI BI' T WHICH | S PLAI NTI FFS'
EXH BIT 75, THE CAMBRI DGE COVPANI ON TO SCHUVANN, THIS IS
ALREADY | N EVI DENCE.

MR BLOOM  MAY | APPRCOACH, YOUR HONOR?

THE COURT: YES.
BY MR BLOOM
Q I F WE LOOK AT THE SYLLABUS WHICH | S PLAINTI FFS' EXHI BI T
523 ALREADY I N EVI DENCE, PROFESSOR ORR, | WLL JUST ASK YQU I F
REVI EW NG THE SYLLABUS | T REFRESHES YOUR RECOLLECTI ON AS TO
WHAT PORTION OF THI'S BOOK YOU HAD POSTED ON ERESERVES FOR THI S
COURSE I N THE SUMVER OF 2009?
A WOULD WHAT?
Q | F YOQU COULD LOOK AT THE BOOK AND TELL ME I F I T REFRESHES

YOUR RECOLLECTI ON AS TO WHAT PORTI ON OF THE BOOK YOU PLACED ON



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

7 - 80

ERESERVES FOR YOUR STUDENTS FOR THI S CLASS?

A | BELI EVE SO YES.

Q OKAY. AND CAN YQU | DENTI FY WHAT PORTI ON YQU BELI EVE YQU
ASSI GNED?

A KNOW NG ABSOLUTELY HERE W THOUT SEEI NG THE PAGES LI STED,
NO. | CAN TELL YOU WHAT | THI NK | WOULD HAVE DONE.

Q THAT" S FI NE.

A OKAY. | PROBABLY WOULD HAVE -- PROBABLY PAGE 105 TO PACGE
119, 14 PAGES.

Q SO THAT' S A PORTI ON OF CHAPTER 6, CORRECT?

A YES, AS | RECALL.

Q OKAY. AND THAT' S A CHAPTER THAT'S TI TLED WHY SI NG LI EDER
AND SONG CYCLES BY JONATHAN DUNSBY, CORRECT?

A YES.

Q AND YQU BELI EVE YQU ASSI GNED 15 PAGES FROM THAT CHAPTER;
I'S THAT CORRECT?

A TO THE BEST OF My RECOLLECTI ON.

Q OKAY. AND AM | CORRECT THAT THERE ARE 291 PAGES OF TEXT
IN THE BOCK?

A VELL, | WOULD HAVE COUNTED FROM THE BEG NNI NG 302 PLUS

5 -- WHATEVER THE PREFATORY MATTER I S.

Q OKAY. BUT IF YOQU GO TO THE END OF THE TEXT, | THINK IT' S
291; 1S THAT FAIR?

A YES.

Q AND, AGAIN, AS WTH THE MENDELSSOHN BOOK THIS | S A
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COVPI LATI ON OF ESSAYS EACH SEPARATELY AUTHORED AND EDI TED BY
BEATE PERREY; |S THAT CORRECT?
A YES.
Q AND | TAKE I'T I N WORKI NG THROUGH THE FAI R USE CHECKLI ST AS
TO TH S WORK, YQOUR THI NKI NG WAS THE SAME AS W TH THE WORKS WE
JUST LOOKED AT?
A YES.
Q OKAY. AND | TAKE I T YOU WOULD AGREE THAT THERE IS AN
ELEMENT OF CREATIVITY I N THE DUNSBY ESSAY, CORRECT?
A YES.
Q AND |F WE -- AND I F | ASK YOU WHETHER | F YOUR STUDENTS HAD
TO INCUR A SMALL FEE OF SAY IN THE 3 TO 5 DOLLAR RANGE TO
ACCESS TH S EXCERPT AT THE TI ME, WOULD YOUR ANSWER BE THE SAME
AS TO WHETHER YOU WOULD HAVE STILL ASSI GNED | T?
A YES.
Q LET"S TURN TO THE NEXT WORK. THI S | S PLAINTI FFS' EXH BI' T
53 ALREADY IN EVIDENCE. TH S IS THE CAMBRI DGE COVPANI ON TO
BEETHOVEN.

MR BLOOM  YOUR HONOR, MNAY | APPROACH?

THE COURT: YES.
BY MR BLOOM
Q AND LET' S REFER BACK TO JO NT EXH BIT 5 AT PAGE B-4,
AND THI S REFLECTS THAT YOQU PLACED PAGES 165 TO 185, 21 PAGES
ON ERESERVES FOR MUSI C 8860 I N THE SUMVER 2009; DO YOU SEE

THAT?
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A YES.

Q OKAY. AND BY OUR COUNT THERE ARE 305 PAGES OF TEXT IN THE
BOOK, THAT'S UP TO THE NOTES AT THE END; DO YOQU SEE THAT?

A YES.

Q AND AGAIN THI S BOX - -

A I NEED TO SAY | WOULD HAVE COUNTED TO THE END - -

Q NO, | UNDERSTAND. AND THI'S BOOK I'S ALSO A COWPI LATI ON OF
SEPARATELY AUTHORED CHAPTERS EDI TED BY GLENN STANLEY, CORRECT?
A YES.

Q AND CAN YQU CONFI RM THAT PAGES 165 TO 815 CORRESPOND TO
CHAPTER 10 WHI CH AN ESSAY SOUND AND STRUCTURE | N BEETHOVEN S
ORCHESTRAL MJSI C BY LEON BOTSTEI N?

A YES.

Q OKAY. AND | F WE LOOK BACK AT THE SYLLABUS WHICH | S

PLAI NTI FFS' EXH BI T 523, AND IF WE LOOK AT -- | THINK IT'S ON
THE SECOND PAGE, THE JUNE 8TH AND 10TH CLASS SESSI ONS, TH S
DCES NOT' APPEAR AS A READI NG THERE, DCES I T, PROFESSOR ORR?
NO, .

DI D YOU DECI DE NOT' TO ASSI GN THE WORK?

My SYLLABI ARE FLUI D G VEN VARI QUS Tl ME CONSTRAI NTS.

o > O >

YOU VWERE THI NKI NG OF ASSIGNING | T, AND AS WE SAW | F WE CAN
REFER BACK TO DX-521, THE BOTTOM OF THE SECOND PAGE, WE SAW
BEFORE YOU ACTUALLY DI D MAKE THE REQUEST THAT THE WORK BE
POSTED ON ERESERVES, CORRECT?

A YES.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

7 - 83

Q AND | N WORKI NG THROUGH THE FAI R USE CHECKLI ST, | TAKE I T
YOUR THI NKI NG AS TO THE BOTSTEI N ESSAY BEI NG PLACED ON
ERESERVES WAS THE SAME AS W TH THE WORKS WE' VE ALREADY LOOKED
AT IN TERMS OF YOUR FAI R USE ANALYSI S?
A YES.
Q AND YOU CONCLUDED THAT WAS A FAI R USE, CORRECT?
A YES.
Q AND | TAKE I'T AGAIN AS YOQU HAVE TESTI FI ED YOU WERE
CONSI DERI NG I N TERMS OF THE PORTI ON OF THE WORK THE WORK AS A
WHOLE RATHER THAN JUST THE BOTSTElI N ESSAY?
A YES.
Q AND YOU WOULD AGREE THAT THERE' S AN ELEMENT OF CREATIVITY
IN THE BOTSTEI N ESSAY?
A YES.
Q OKAY. TURNI NG TO PLAINTI FFS' EXH BIT 427, THHS IS THE
MJUSI C OF BERLICQZ. TH S | S ALREADY | N EVI DENCE.
MR BLOOM  YOUR HONOR, MNAY | APPROACH?
THE COURT: YES.
BY MR BLOOM
Q I WLL TELL YOQU I LISTENED TO SOVE OF THI S MJSI C WHI LE |
WAS PREPARI NG FOR TH S EXAM NATION. | T WAS VERY ENJOYABLE.
THIS IS A MONOGRAPH BY JULI AN RUSHTON; | S THAT
CORRECT?
A YES.

Q I F WVE LOOK BACK AT JONT EXH BIT 5 AT PAGE B-4, |IT
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| NDI CATES THAT YOU PLACED PAGES 250 TO 267 ON ERESERVES; DO YQU
SEE THAT?
A YES.
Q  OKAY. AND SO THAT'S 18 PAGES, AND | BELI EVE THERE ARE 347
PAGES OF TEXT IN THE BOOK. MAYBE JUST TO MOVE THI NGS ALONG
' LL ASK YOU TO ACCEPT MY REPRESENTATI ON | N THAT REGARD.

CAN YOU REFER TO THE TABLE OF CONTENTS AND CONFI RM
THAT PAGES 250 TO 267 CORRESPOND TO TWD SECTI ONS OF CHAPTER 9?
A YES.
Q  SYMPHONI E FANTASTI QUE AND BRI GANDS | N THE MOUNTAI NS,
HAROLD EN | TALI E?
A. 1T GOES UP TO THAT, YES.
Q OKAY. SO IT S THOSE TWD SECTI ONS?
A VELL, THEY DID 267, BUT THE READI NG THAT | | NTENDED FOR
THEM STOPPED AT 266.
Q | SEE
A, THE OTHER ONE GOT | NCLUDED SOVEHOW
Q SO IT WAS THE SYMPHONI E FANTASTI QUE WAS THE SECTI ON THAT
YOU ASSI GNED?
A YES.
Q  AND I N WORKI NG THROUGH THE FAI R USE CHECKLI ST YOUR
ANALYSI S WAS THE SAME AS W TH THE OTHER WORKS, CORRECT?
A YES.
Q  OKAY. AND |IF WE JUST REFER BACK TO JX-5, YOU SEE THAT THE

COST OF LI CENSING TH S EXCERPT FROM CCC WOULD HAVE COST $2. 16
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PER STUDENT, AND | TAKE I T YOUR THI NKI NG AS TO WHETHER YQU
WOULD HAVE ASSI GNED THI' S HAD YOUR STUDENTS HAD TO | NCUR THAT
CHARGE WOULD HAVE BEEN THE SAME AS YOU DESCRI BED EARLI ER W TH
RESPECT TO THE LI SZT WORK?

A YES.

Q TURNING TO A COURSE THAT YOU TAUGHT I N THE FALL OF 2009 IN
MJSI C 8840 BAROQUE MJUSI C, DO YOU RECALL TEACHI NG THAT I N THE
FALL 20097

A YES.

Q AND WAS THAT ALSO A CGRADUATE CLASS?

A YES.

Q AND | F WE LOCK AT JX-5 AT PAGE G- 14, YQU LL SEE THERE WERE
18 STUDENTS I N THAT CLASS?

A YES.

Q OKAY. AND | F WE LOOK AT A DOCUMENT THAT' S BEEN MARKED
PX-524, THI S IS THE NEXT DOCUMENT IN YOUR BINDER. THIS IS
ALREADY IN EVIDENCE, AND THIS I S YOUR SYLLABUS FOR THAT COURSE,
CORRECT?

A YES.

Q AND | N THE FI RST PARAGRAPH THE LAST SENTENCE READS THE
ASSI GNED READI NGS PARALLEL THE CLASS WORK AND ARE EXPECTED TO
BE READ PRI OR TO CLASS MEETI NGS; DO YOQU SEE THAT?

A YES.

Q AND DI D YOU PLACE REQUI RED READI NGS ON ERESERVES FOR THI S

CLASS?
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A YES.

Q OKAY. AND | F WE LOCK BACK AT JONT EXHIBIT 5, PAGE C 14,
THE ROWFOR THIS -- YOQU LL SEE THAT | T REFLECTS THAT YOQU POSTED
EXCERPTS FROM THE ORGAN AS A M RROR OF I TS TI ME;, NORTH EURCPEAN
REFLECTI ON 1600 TO 2000 WHI CH |'S PUBLI SHED BY OXFORD AND NCRTH
GERVAN CHURCH MJUSIC IN THE AGE -- | S | T BUXTEHUDE?

A VERY GOCD, VYES.

Q THANK YOQU, SIR  YOQU SEE THAT. CAN WE HI GHLI GHT THAT? |
BELI EVE THAT 1S RI GHT UNDERNEATH - -

A SIR?

Q I JUST WANT TO HI GHLI GHT THAT, AND THAT' S ALSO A BOXX
PUBLI SHED BY OXFORD, AND | F YOU TURN BACK TO PX-521, THIS IS
THE SERI ES OF E- MAI LS TO LI BRARY RESERVES, THERE |S AN E- MAI L
DATED AUGUST 26TH, 2009. THI S IS THE PAGE THAT' S NUMBERED THE
GEORG A STATE NUMBER | S 0065662, SO I T'S ABOQUT 7 PAGES I N

A YES.

Q AT THE BOTTOM OF THE PACGE YOU LL SEE BOTH OF THESE WORKS
LI STED W TH AN | NDI CATI ON THAT YOU FOUND EACH OF THEM FALLS
WTH N FAIR USE; DO YOU SEE THAT?

A YES.

Q OKAY. AND THI S | NDI CATES THAT YOU HAD PORTI ONS OF BOTH OF
THESE WORKS POSTED ON ERESERVES W THOUT OBTAI NI NG PERM SS| ON
FROM OR PAYI NG ANY FEE TO THE PUBLI SHER OR AUTHOR OF THE WORKS,
CORRECT?

A YES.
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Q OKAY. NOWJUST CETTING TOMRD THE END HERE, LET'S LOOK TO
PLAI NTI FFS' EXHI BIT 441. TH S 1S THE SECOND TO THE LAST TAB I N
THE Bl NDER.

MR BLOOM  YOUR HONOR, |F | NAY APPROACH?

THE COURT: YOU MAY.
BY MR BLOOM
Q AND THIS BOOK IS A COVPI LATI ON OF SEPARATELY AUTHORED
ESSAYS EDI TED KERALA J. SNYDER, CORRECT?
A YES.
Q OKAY. AND | F VE LOCK BACK AT JONT EXHI BIT 5 AT PAGE
C 14, |IT IND CATES YOU HAD PAGES 78 TO 91 POSTED ON ERESERVES
VWH CH IS 14 PAGES, AND CAN YOU CONFI RM THAT THOSE PAGES
CORRESPOND TO CHAPTER 6 WVHICH IS TI TLED THE ORGAN | N
SEVENTEENTH- CENTURY COSMOLOGY BY HANS DAVI DSSON?
A YES.
Q AND ACCORDI NG TO QUR CALCULATI ON THERE ARE 346 PAGES OF
TEXT IN THE BOOK. LET'S JUST LOOK BACK AT PX-524 ALREADY IN
EVI DENCE WVHI CH IS THE SYLLABUS, AND CAN YOU CONFI RM THAT THI S
WAS A REQUI RED READI NG FOR THE SEPTEMBER 28TH CLASS?
A YES.
Q AND | N WORKI NG THROUGH THE FAI R USE CHECKLI ST, | ASSUME
YOUR ANALYSI S OF THE FOUR FACTORS WAS THE SAME AS WTH THE
OTHER WORKS?
A YES.

Q OKAY. AND UNDER FACTOR 4 -- ACTUALLY | MEANT TO ASK YQU
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TH'S WTH RESPECT TO THE READI NGS FOR THE SUMVER CLASS MUSI C
8860. | F WE COULD JUST PULL UP JONT EXHI BIT 4 AT PAGE 8, JUST
THE SECOND PACGE OF THE CHECKLI ST AGAIN, AND YQU LL SEE ON THE
Rl GHT- HAND COLUWN ABOUT HALFWAY DOWN UNDER FACTOR 4, THERE IS A
FACTOR THAT SAYS REPEATED OR LONG TERM USE THAT DEMONSTRABLY
AFFECTS THE MARKET FOR THE WORK; DO YOU SEE THAT?
A YES.
Q AND YQU DI D NOT MENTALLY CHECK THAT FOR ANY OF THE WORKS
THAT WE DI SCUSSED, DI D YQU?
A NO.
Q REFERRI NG BACK TO THE MJSI C 8860, | S THAT A COURSE THAT
YOU HAD TAUGHT BEFCRE?
A YES.
Q HAD YOU PLACED ANY OF THE SAME EXCERPTS THAT WE REVI EVED
EARLI ER ON ERESERVES FOR THOSE PRI OR SEMESTERS?
A PROBABLY AS FAR AS | REMEMBER

MR SCHAETZEL: YOUR HONOR, VWE WOULD OBJECT. | THI NK
VE ARE MOVI NG QUTSI DE OF THE TI MEFRAME IN 2009 THAT IS AT | SSUE
IN THE CASE.

THE COURT: YOUR RESPONSE?

MR BLOOM  WELL, YOUR HONOR, | BELI EVE THAT THERE
ARE MANY FLAWS | N THE CHECKLI ST, BUT I NCLUDI NG THI'S FACTOR | S
NOT ONE OF THEM | BELIEVE IT'S DI RECTLY RELEVANT TO THE
| NTERPRETATION OF TH S FACTOR AS TO WHETHER THE WORK WAS

ASSI GNED | N PRI OR SEMESTERS. THAT'S THE REASON | ASKED.
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THE COURT: OBJECTI ON SUSTAI NED.

MR BLOOM  THANK YQU, YOUR HONOR.
BY MR BLOOM
Q AND YOU WOULD AGREE, | TAKE I T, THERE IS AN ELEMENT OF
CREATIVITY | N THE DAVI DSSON ESSAY?
A YES.
Q OKAY. AND | F VE TURN BACK TO JO NT EXHI BIT 5 AT PAGE
C 14, |IT IND CATES THAT | T WoULD HAVE COST YOUR STUDENTS I N
THI S CLASS A $1. 68 API ECE TO HAVE ACCESS TO THI S WORK ON
RESERVES BY LI CENSE FROM CCC; DO YOQU SEE THAT?

A YES.

Q AND YOUR ANSVER, | TAKE IT, IS THE SAME AS TO WHETHER THAT

WOULD HAVE CAUSED YOU TO RECONSI DER ASSI GNI NG | T, CORRECT?
A YES.
Q OKAY. FINALLY IF VE TURN I N YOUR BI NDER YQU HAVE THE

COVER PAGE AND TABLE OF CONTENTS TO PLAI NTI FFS' EXH BI T 437

ALREADY IN EVIDENCE. THI S I'S NORTH GERVAN CHURCH MUSI C | N THE

AGE OF BUXTEHUDE?

MR BLOOM  YOUR HONOR, |F | CAN APPRCACH?

THE COURT: YOU MAY.
BY MR BLOOM
Q PROFESSOR ORR, THI'S BOOK WHI CH | S PUBLI SHED BY OXFORD
UNI VERSI TY PRESS | S A MONOGRAPH BY GEOFFREY WEBBER, CORRECT?
A YES.

Q AND | F WE TURN BACK TO JONT EXHIBIT 5, PAGE C15, TH S
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| NDI CATES THAT YOU HAD PACES 9 TO 26 POSTED ON ERESERVES,

THAT' S 18 PAGES;, DO YOU SEE THAT?

A YES.

Q AND BY OUR CALCULATI ON THERE ARE 224 PAGES IN THI S BOOK,
AND | F YOU WOULD REFER TO THE BOOK AND THE TABLE OF CONTENTS,
CAN YOU CONFI RM THAT THOSE PAGES CORRESPOND TO CHAPTER 1 WHI CH
I'S ENTI TLED MJSI C IN RELI G QUS THOUGHT | N EDUCATI ON?

A YES.

Q OKAY. AND | F WE LOOK BACK AT THE SYLLABUS WHICH | S

PLAI NTI FFS' EXHI BI T 524 ALREADY | N EVI DENCE, CAN YOU CONFI RM
THAT THI'S ALSO WAS AN ASSI GNED READI NG FOR THE SEPTEMBER 28TH
CLASS SESSI ON?

A YES.

Q AND YOUR FAI R USE ANALYSI S WAS THE SAME AS W TH THE OTHER
WORKS WHEN YOU MENTALLY RAN THROUGH THE CHECKLI ST FOR THI S
EXCERPT, | TAKE | T?

A YES.

Q OKAY. AND LOCKI NG BACK AT JONT EXHIBIT 5 AT PAGE C 15,

| T I NDI CATES THAT | T WOULD HAVE COST STUDENTS $2.16 EACH TO

LI CENSE TH S WORK OR ACCESS TH S WORK THROUGH THE CCC, DO YQU
SEE THAT?

A YES.

Q AND YOUR ANSWER | S THE SAME AS TO WHETHER THAT WOULD HAVE
CAUSED YQU TO RECONSI DER ASSI GNI NG TH S BOOK EXCERPT, | ASSUME,

CORRECT?
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A YES.

Q NOW PROFESSOR ORR, YQU COULD HAVE MADE THE SAME EXCERPTS
FOR EACH OF THESE CLASSES THAT YOU POSTED ON ERESERVES

AVAI LABLE TO STUDENTS I N A BOUND PHYSI CAL PAPER COURSEPACK,
CORRECT?

A YES.

Q BUT | NSTEAD YOU PLACED THEM ON ERESERVES SO STUDENTS COULD
ACCESS THEM FOR FREE, CORRECT?

A YES.

Q AND YQU COULD I N THECRY HAVE PLACED THESE BOOKS ON LI BRARY
RESERVES, HARDCOPY RESERVES AT THE LI BRARY, CORRECT?

A YES.

Q BUT THAT WOULD NOT HAVE G VEN ALL THE STUDENTS ACCESS TO
THE MATERI AL AT THE SAME TI ME, CORRECT?

A YES.

Q DO YOU RECALL EVER SEEI NG STUDENTS CARRYI NG PHYSI CAL

PRI NTQUTS OF THE PORTI ONS OF THESE BOOKS THAT YOU POSTED

ON ERESERVES FOR ElI THER OF THESE COURSES WE' VE BEEN

DI SCUSSI NG?

A YES.

Q AND | S THAT TRUE W TH RESPECT TO BOTH CLASSES?

A YES.

MR BLOOM  NO FURTHER QUESTI ONS AT THE MOMENT, YOUR

THE COURT: HOWLONG WLL YOUR EXAM NATI ON TAKE, MR
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SCHAETZEL?

MR SCHAETZEL: NOT VERY LONG

THE COURT: GO AHEAD.

CROSS- EXAM NATI ON

BY MR SCHAETZEL:
Q PROFESSOR ORR, |'M STEVE SCHAETZEL. I T'S GOOD TO SEE YQU
AGAI N.
A G00D TO SEE YQOU.
Q IF YOQU CAN, SIR, PLEASE TURN TO THESE LI STS WHICH I S
DEFENDANTS' EXH BI T 743. DURI NG THE EXAM NATI ON YOU MENTI ONED
THAT I N THE PAGES THAT YOU PROVI DED ACCESS TO FOR THE STUDENTS
THAT THERE WERE CERTAI N SCORES, | BELI EVE YOU REFERRED TO
COULD YQU | DENTI FY A PAGE FOR ME THAT CONTAI NS ONE SUCH SCORE?
A PAGE 43.
Q WHEN YOU USED THE TERM SCORE, SIR, DID YOU MEAN AS IN A
MUSI CAL SCORE LI KE A STAFF?
A SAY THAT AGAI N?
Q YES. WHEN YOU USED THE WORD SCORE, DI D YOU MEAN A MJSI CAL
SCORE SUCH AS WE SEE HERE LI KE A STAFF?
A YES.
Q WHAT IS THE TI ME PERI OD OF THE MJSI C THAT IS BEI NG TAUGHT
IN YOUR CLASS?
A ABQUT 1815 TO ABQUT 1860.
Q WOULD THAT BE TRUE FOR BOTH CLASSES, BOTH THE ROVANTI CS

AND THE BAROQUE?
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A NO, THE BAROQUE WOULD BE ABCQUT 1580 TO ABQUT 1730.

Q THE BAROQUE | S SUBSTANTI ALI TY EARLIER, IS IT NOT, A COUPLE
OF HUNDRED YEARS?

A YES.

Q YOQU TALKED ABOUT THAT YOU RE A PROFESSOR I N THE MJSI C
SCHOOL. COULD YQU DESCRI BE FOR THE COURT WHERE THE MUSI C
SCHOOL 1S AT GEORA A STATE?

A TS IN THE FAI RLI E POPLAR DI STRI CT, TWD BLOCKS OVER FROM
PEACHTREE AND WOODRUFF PARK, AND IT'S THE BLOCK W TH THE
RIALTO THE MJUSIC SCHOOL IS -- THE RIALTO IS IN THE GROUND
FLOOR OF THE HAAS HOAELL BUI LDING WHICH IS M NE, AND ON THE
OTHER SIDE | S THE STANDARD BUI LDI NG AND WE ALSO HAVE USE OF
THE RECI TAL HALL ON THE MAI N CAMPUS, AND WE HAVE SOMVE
CLASSROOMS | N THE ADERHOLD CLASSROOM BUI LDI NG

Q YOU MENTI ONED THAT I'T WAS YOUR PRACTI CE TO TRY TO STAY
AROUND 10 PERCENT IN TERMS OF THE AMOUNT THAT YOU HAD USED FROM
ANY G VEN WORK; DO YOU RECALL THAT?

A YES.

Q LOOKI NG FOR EXAMPLE, AT MENDELSSOHN, THI S | S DEFENDANTS'
EXH BIT 798, 1'M NOT' SURE WH CH ONE YOU HAVE THERE, ARE YQU
ABLE TO CALCULATE OFF THE TOP OF YOUR HEAD APPROXI MATELY HOW
MJUCH BY TERMS OF PERCENTAGE WAS USED I N THI S WORK?

A REM ND ME THE PAGES?

Q SURE. I T S PAGES 96 -- LET ME USE THE SAME CHART.

A 96.
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Q THROUGH 111.
A TO 111, OKAY, THAT WOULD BE 15 PAGES.
Q AND | BELI EVE YOU SAI D HOWWOULD YOU CALCULATE THE NUMBER
OF PAGES?
A "D GO TO THE END OF THE BOOK, 314 PLUS PREFATORY MATTER
VWH CH IS JUST AN ESTI MATI ON FI VE OR SI X PAGES, 320 PAGES.
Q SO I T WULD BE 15 QUT OF 320 PAGES. JUST OFF THE TOP OF
YOUR HEAD WOULD THAT BE UNDER YCOUR 10 PERCENT THRESHOLD?
A YES.
Q I'S THAT AN EXAMPLE, SIR, OF HOW YQU WOULD DO THESE
CALCULATI ONS WHEN YOU TRI ED TO DETERM NE HOW MJCH OF A G VEN
WORK TO USE?
A YES.
Q YOU MENTI ONED TO MR BLOOM THAT ON THE CHECKLI ST THAT YQU
HAD AT ONE PO NT THOUGHT THAT THE USE OF THE WORK COULD
STI MULATE THE MARKET FOR THE WORK; VWHY DI D YOU THI NK THAT?
A ON A REGULAR BASI S, THOUGH NOT FREQUENTLY, STUDENTS W LL
READ THE ORGAN AS THE M RROR OF THE TI ME AND PURCHASE I T.
OFTEN I T'S A VOCALI ST BECAUSE WE DO THE ROVANTI C CLASS. WE DO
A GREAT DEAL ABQUT 19TH CENTURY GERMAN SONG, AND MOST, YOU
KNOW STUDENTS W LL SAY WELL, | LIKE TH S DI SCUSSI ON THAT WE
HAD SO MJUCH | BOUGHT THE BOCK. THAT |I'S NOT | NFREQUENT.

MR SCHAETZEL: ONE SECOND, YOUR HONOR. | NAY BE
COVPLETED.

(PAUSE I N THE PROCEEDI NGS. )
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MR SCHAETZEL: WE HAVE NO FURTHER QUESTI ONS FOR THI S
W TNESS, YOUR HONOR.

THE COURT: SHALL THE W TNESS BE EXCUSED?

MR BLOOM YES, YOUR HONOR.

THE COURT: YOU ARE EXCUSED, SIR  THANK YOU.

LET'S TAKE A LUNCH BREAK UNTIL 1:45.

( NOON RECESS)

THE COURT: WHO S NEXT?

MR KRUGVAN: MARNI DAVIS, YOUR HONCR

MARNI ELLEN DAVI S,

HAVI NG BEEN FI RST DULY SWORN, WAS EXAM NED AND TESTI FI ED AS
FOLLOWB:

THE CLERK: |F YOU WLL HAVE A SEAT, PLEASE, AND
STATE YOUR FULL NAME FOR THE RECORD AND SPELL YOUR LAST NAME
ALSO

THE WTNESS: MY FULL NAME |'S MARNI ELLEN DAVI S.

DI RECT EXAM NATI ON

BY MR KRUGMVAN:
Q  GOOD AFTERNOON, PROFESSOR DAVIS.  YOU RE CURRENTLY AN
ASSI STANT PROFESSOR | N THE DEPARTMENT OF HI STORY AT GEORG A
STATE; |S THAT CORRECT?
A1 AM
Q  AND YOU BECAME AN ASS| STANT PROFESSCR | N THE HI STORY
DEPARTMENT AT GEORG A STATE AROUND 2008; |'S THAT CORRECT?

A THAT' S CORRECT.
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Q AND | F YOU COULD JUST VERY BRI EFLY JUST TELL THE COURT
WHAT YOUR AREA OF FOCUS | S WTHI N THE HI STORY DEPARTMENT?

A AMERI CAN HI STORY AND ETHNI C AND | MM GRATI ON HI STORY

SPECI FI CALLY JEW SH HI STORY I N THE UNI TED STATES.

Q WHEN YOU CAME TO WORK AT THE UNI VERSI TY, PROFESSOR HUGH
HUDSON WAS THE DEPARTMENT HEAD FOR THE DEPARTMENT OF HI STORY;
I'S THAT CORRECT?

A THAT' S CORRECT.

Q AND HE REMAI NS THE HEAD OF THE DEPARTMENT TODAY; |S THAT
CORRECT?

A TODAY. HE' S QUTGO NG

Q AND | N 2008 WHEN YOU CAME TO WORK YQU AND DR, HUDSON HAD
SOMVE DI SCUSSI ONS ABOUT HOW MJUCH OF A WORK WOULD BE PERM SSI BLE
TO POST ON THE ELECTRONI C RESERVE SYSTEM AT CGEORG A STATE THAT
WOULD BE ACCESSED BY STUDENTS, CORRECT?

A YES.

Q AND YOU UNDERSTOOD FROM THOSE DI SCUSSI ONS THAT THERE WAS A
12 PERCENT LIMT ON THE AMOUNT OF WORK YQU COULD USE?

A YES.

Q | F YQU COPI ED LESS THAN 12 PERCENT, |IT WAS FAIR USE;, 1S
THAT CORRECT?

A AS | UNDERSTOOD I T, THERE WERE MJULTI PLE CATEGORI ES UNDER
VWH CH | HAD TO APPLY MY OMN -- THE DOCUMENTS THAT | CHOSE, FOR
I NSTANCE, THE 12 PERCENT WAS THE VOLUME AMOUNT. BEYOND THAT I T

HAD TO BE FOR NONCOMMVERCI AL USE. | COULDN T SELL THE DOCUMENTS
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TO My STUDENTS. THAT SEEMED TO BE A BI G ONE AS WELL.

OFFHAND, | THI NK THAT THAT WAS THE EXTENT OF THE
CONVERSATI ON THAT HE AND | HAD HAD, BUT 12 PERCENT WAS THE
BENCHVARK NUMBER THAT HE GAVE ME.

Q OKAY. AND YOQU CERTAINLY BELI EVED AT THAT TI ME THAT I F YQU
USED MORE THAN 12 PERCENT THEN THAT WOULD BE | MPERM SSI BLE AT
LEAST AS COMMUNI CATED TO YQU BY DR, HUDSON?

A CORRECT.

Q OTHER THAN WHAT DR HUDSON MAY HAVE RELATED TO YOQU, YQU
HAD NO OTHER | NSTRUCTI ONS W TH RESPECT TO COPYRI GHT LAW AND
FAI R USE WHEN YOU BECAME AN ASSI STANT PROFESSCR AT GECRG A
STATE, 1S THAT CORRECT?

A THAT' S CORRECT.

Q AND YOQU VE HAD NO SPECI AL TRAI NI NG I N COPYRI GHT LAW HAVE
YOU?

A NONE.

Q AND AT LEAST TO YOUR KNOALEDGE DR. HUDSON HAS NOT El THER;
I'S THAT CORRECT?

A NOT TO MY KNOALEDGE.

Q IN EARLY 2009, FEBRUARY OF 2009, YOU LEARNED THAT A NEW
PCLI CY ON COPYRI GHT HAD BEEN ADOPTED FOR GEORG A STATE

UNI VERSI TY; IS THAT CORRECT?

A YES.

Q AND YQU RECEI VED AN E- MAI L THAT REFERENCED THE NEW PCOLI CY

AND CONTAINED A LINK TOIT; 1S THAT CORRECT?
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A YES, | BELIEVE THAT I T WAS I N FEBRUARY OF 2009, BUT I
DON T REMEMBER SPEC! FI CALLY.

MR KRUGVAN: | F | MAY APPRCACH THE W TNESS, YOUR

THE COURT: YOU MAY.
BY MR KRUGVAN:
Q DR DAVIS, |'VE HANDED YOU A NOTEBOCK WH CH HAS SOMVE OF
THE DOCUMENTS THAT WE' LL BE LOOKI NG AT TODAY JUST TO MAKE IT A
LI TTLE BIT EASI ER FOR YOU, AND I F YQU COULD BRI NG UP JO NT
EXH BIT 4, AND YOU RECALL RECEI VI NG AT LEAST A DOCUMENT THAT
APPEARED SIM LAR TOJONT EXHI BIT 4 WTH THE E- MAI L THAT YQU
RECEI VED ADVI SI NG YQU THAT A NEW POLI CY HAD BEEN ADOPTED?
A THAT' S CORRECT.
Q WHEN YOU RECEI VED THE E-MAI L, YOU READ THROUGH THE PQOLI CY,
AND YQU PAI D ATTENTI ON TO THE CHECKLI ST THAT WAS | N THE PCLI CY,
I'S THAT CORRECT?
A THAT' S CORRECT.
Q WHEN YOU RECEI VED THE NEW POLI CY, YOU WERE | NVI TED BY THE
UNI VERSI TY TO ATTEND A TRAI NI NG SESSI ON ON THE NEW PQLI CY; IS
THAT CORRECT?
A THAT' S CORRECT.
Q YOU DI D NOT' UNDERSTAND THAT THERE WAS A REQUI REMENT THAT
YOU AS A PROFESSOR AT THE UNI VERSI TY ATTEND ONE OF THE TRAI NI NG
SESSI ONS; |'S THAT CORRECT?

A THAT' S CORRECT, | WAS UNDER THE | MPRESSI ON THAT I T WAS
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VOLUNTARY.

Q OKAY. YQU SAI D YOU HAVE NO SPECI AL TRAI NI NG | N COPYRI GHT
LAW CORRECT?

A THAT' S CORRECT.

Q AND NOTW THSTANDI NG THE LACK OF ANY SPECI AL TRAI NI NG

I N COPYRI GHT LAW YQU DECI DED NOT TO ATTEND ANY OF THE

TRAI NI NG SESSI ONS THAT WERE AVAI LABLE TO PROFESSORS; |'S THAT
CORRECT?

A THAT' S CORRECT.

Q NOW TODAY | F YOU HAD ANY QUESTI ONS ABQUT COPYRI GHT POLI CY
AT GEORG A STATE, YOU WOULD GO TO YOUR DEPARTMENT HEAD DR. HUGH
HUDSON, 1S THAT CORRECT?

A YES, | WOULD.

Q AND YOU WOULD DO THAT NOTW THSTANDI NG AT LEAST TO YOUR
KNONLEDGE HE HAS NO SPECI AL TRAI NI NG I N COPYRI GHT LAW | S THAT
CORRECT?

A THAT' S CORRECT. | UNDERSTAND -- | T WOULD BE WY
UNDERSTANDI NG THAT | F HE DIDN T KNOW THE ANSWER TO ONE OF MY
QUESTI ONS, HE COULD DI RECT ME TOMRD SOVEONE WHO WOULD.

Q YOU RE NOT' SURE WHO THAT SOVEONE WOULD BE, CORRECT?

A NO, NOT OFFHAND.

Q NOW YOU HAVE POSTED OR YOU VE REQUESTED THE RESERVE STAFF
AT THE LI BRARY TO POST IN ELECTRONI C FORM MATERI ALS THAT YQU
WANT TO USE | N CONNECTI ON W TH CLASSES THAT YOU HAVE TAUGHT AT

GEORG A STATE; 1S THAT CORRECT?
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A YES.

Q AND VHEN YOU MAKE THAT REQUEST, | T'S DONE ELECTRONI CALLY
THROUGH YOUR COWPUTER; | S THAT CORRECT?

A YES.

Q | F YOQU CAN BRI NG UP DEFENDANTS' EXHI BIT 160 WHICH I N

EVI DENCE, AND THI S EXH BI T CONTAINS A SERI ES OF SCREENSHOTS
THAT A PROFESSOR LI KE YOU WOULD SEE WHEN REQUESTI NG A WORK TO
BE PLACED ON ERESERVE; |S THAT CORRECT?

A YES.

Q AND PAGE 1 IS THE ELECTRONI C RESERVES REQUEST FORM VHI CH
TELLS YOQU THAT BEFORE SUBM TTI NG A REQUEST FORM YOU MJST
DETERM NE UNDER WHAT Cl RCUMSTANCES EACH | TEM CAN BE PLACED ON
ELECTRONI C RESERVES; | S THAT CORRECT?

A YES.

Q AND NUMBER 1 IS TO CHECK TO SEE | F THE LI BRARY ALREADY HAS
A LI CENSE FOR THE ELECTRONI C VERSI ON OF THE JOURNAL OR BOCK; 1S
THAT CORRECT?

A YES.

Q AND MANY OF THE WORKS THAT YOU ASSI GNED TO STUDENTS AND
THE COURSES THAT YOU TEACH AT GEORA A STATE ARE ARTI CLES FROM
JOURNALS FOR WHI CH THE LI BRARY HAS A LI CENSE TO USE THE
ELECTRONI C VERSI ON; |'S THAT CORRECT?

A THAT' S CORRECT.

Q AND YOQU ALSO ASSI GNED STUDENTS CHAPTERS FROM BOOKS FOR

VWH CH THE LI BRARY DOES NOT HAVE A LI CENSE TO USE THE ELECTRONI C
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VERSI O\, | S THAT CORRECT?

A | SUPPCSE. | MEAN | DON' T KNOW-- YES, IT' S TRUE

Q OKAY. AND THEN UNDER | TEM 2 THAT TALKS ABCUT PUBLI CATI ONS
OR BOOKS THAT MAY BE I N THE PUBLI C DOVAI N, YOU SEE THAT?

A I DO

Q AND AM | CORRECT THAT | F THE BOOK THAT YOU RE SEEKI NG TO
HAVE PCORTI ONS OF COPI ED ONTO ERES AND MADE AVAI LABLE TO
STUDENTS I'S NOT I N THE PUBLI C DOVAI N, THE FORM DI RECTS YQU TO
USE THE BOARD OF REGENTS FAI R USE CHECKLI| ST TO DETERM NE | F
YOUR USE OF THE | TEM FOR THE COURSE | S CONSI DERED FAIR USE; | S
THAT CORRECT?

A THAT' S CORRECT.

Q AND THERE IN BOLD I N PARAGRAPH 3 YOU AS A PROFESSOR ARE

I NSTRUCTED TO PRI NT AND SAVE A COPY OF THE COVPLETED CHECKLI ST
FOR YOUR RECORDS; | S THAT CORRECT?

A THAT' S CORRECT.

Q AT THE TOP, |F YOU CAN SCROLL UP A LITTLE H GHER, | T TALKS
ABOUT PROVIDING -- | THINK IT'S ON THI S FORM -- BI BLI OGRAPHI C

| NFORVATI ON FOR ALL MATERI AL THAT YOU RE SUBM TTING | S THAT
CORRECT?

A YES.

Q YOU UNDERSTAND THAT' S | NFORMVATI ON THAT YOU NEED TO PROVI DE
TO THE LI BRARY | N ORDER TO HAVE A PARTI CULAR WORK POSTED ON THE
ERESERVE SYSTEM | S THAT CORRECT?

A YES.
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Q AND THEN THE FORM STATES -- THERE' S A PLACE WHERE YQU CAN
CLI CK AGREED THAT YOU AGREE TO FOLLOW THE COPYRI GHT GUI DELI NES
ESTABLI SHED BY THE BOARD OF RECGENTS OF THE UNI VERSI TY SYSTEM OF
GEORG A, THEN YOQU CHECK | AGREE;, 1S THAT CORRECT?

A YES.

Q AND VWHEN YOU HAVE POSTED WORKS ON ELECTRONI C RESERVES, YQU
HAVE CLI CKED THAT BOX THAT | AGREE TO FOLLOW THE COPYRI GHT

QUI DELI NES; |'S THAT CORRECT?

A YES.

Q AND VWHEN YQU CLI CK THAT | AGREE THEN THAT TAKES YQU TO A
DI FFERENT SECTI ON ON THE WEBSI TE?

A YES.

Q OKAY. |IF VE COULD TURN TO PAGE 9 OF THHS EXH BI T
DEFENDANTS' EXH BI T 160, AND AM | CORRECT THAT THI S IS THE
SCREEN YQU FILL I N FOR EACH PORTI ON OF A BOOK THAT YOU REQUEST
OR REQUESTI NG TO BE POSTED ON ELECTRONI C RESERVE?

A YES.

Q AND YQU SEE YOU HAVE TO FI RST OF ALL KIND OF I N THE M DDLE
AREA YOQU HAVE TO PROVI DE CERTAI N | NFORVATI ON ABOUT THE WORK,
THE AUTHOR, THE TI TLE, THE PUBLI SHER, THE YEAR PUBLI CATI ON AND
THE CHAPTER OR PAGE NUMBERS THAT YOU ARE REQUESTI NG BE COPI ED
ONTO ELECTRONI C RESERVES AND PROVI DED TO STUDENTS?

A YES.

Q NO OTHER | NFORVATI ON ABOUT THE PARTI CULAR WORK | S

REQUI RED; IS THAT CORRECT?
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A OTHER THAN THE | NFORMATI ON THAT' S REQUESTED ON THI S PAGE,
YES.
Q UP AT THE TOP YOU HAVE TO CLI CK WHETHER THE BOXX I S
LI BRARY OMNED, AND | F NOT THE DATE THAT YOU AS THE PROFESSOR
WHO PRESUMABLY OWNS THE COPY WOULD DELIVER | T TO THE LI BRARY;
I S THAT CORRECT?

THE COURT: HASN T THI'S FORM BEEN GONE OVER BEFORE?
VWHY DO YOU NEED TO READ ALL THI S | NTO THE RECORD?

MR KRUGVAN: |'M ABQUT DONE - -

THE COURT: | NMEAN THERE' S A BOTTOM LI NE QUESTI ON
HERE SOVEVHERE.
BY MR KRUGVAN:
Q THE BOTTOM LI NE IS THAT YOU RE THEN REQUI RED TO CLICK - -
BASI CALLY CHECK ONE OF THOSE BOOKS FOR BEI NG PERM TTED TO
PROVI DE A COPY OF THE WORK ON ERESERVES TO EACH OF YOUR
STUDENTS; | S THAT CORRECT?
A YES.
Q AND AM | CORRECT FOR THE WORKS THAT YOQU POSTED TO

ELECTRONI C RESERVES DURI NG 2009 THAT ARE NOT' COVERED BY A

LI CENSE AND FOR WHI CH YOU CHECKED THAT YOU HAD COVPLETED A FAIR

USE CHECKLI ST THAT WAS NOT' TRUE, CORRECT?

A | HADN T PHYSI CALLY FI LLED OQUT A CHECKLI ST AND SAVED I T
FOR MY RECORDS.

Q NOW YOU RE FAM LI AR W TH THE CONCEPT OF PERM SSI ONS; ARE

YOQU NOT?
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| AM

AND YOU UNDERSTAND THAT | F YOU RE SEEKI NG TO USE A

COPYRI GHTED WORK YQU HAVE TO OBTAI N PERM SSI ON FROM THE

COPYRI GHT OMNER, CORRECT?

A

Q

YES.

AND YOU ARE AWARE THAT COLLECTI VE LI CENSI NG AGENCI ES EX

VWH CH GRANT PERM SSI ONS FOR WORKS THAT MAY BE OMNED BY MANY

DI FFERENT PUBLI SHERS OR AUTHORS; |'S THAT CORRECT?

A

Q

YES.
BUT AT LEAST --
THE COURT: WHAT WOULD BE SOMVE EXAMPLES OF THOSE?

THE WTNESS: THE EXAMPLE THAT COMES TO M ND

| MVEDI ATELY | S SOVETHI NG LI KE ASCAP OR BM FOR MUSI C.

BY MR KRUGVAN:

Q

BUT AT LEAST WHEN YCOUR DEPGCSI TI ON WAS TAKEN I N TH S CAS

BELI EVE ON APRIL 13TH YOU WERE NOT' AWARE OF THE EXI STENCE OF

COPYRI GHT CLEARANCE CENTER, 1S THAT CORRECT?

A

Q

THAT' S CORRECT.

AND THAT WAS THE CASE NOTW THSTANDI NG THE FACT THAT, |F

YOU CAN BRING UP JO NT EXH BIT 4 AGAIN ON PACGE 15, THAT

COPYRI GHT CLEARANCE CENTER WAS EXPRESSLY REFERENCED | N THE

PCLI CY THAT YOQU HAD BEEN PROVI DED | N FEBRUARY OF THAT YEAR

THAT CORRECT?

A

Q

ITS ONTH S PAGE. | SEE IT, YES

NOW DURI NG THE FALL 2009 SEMESTER, YOU TAUGHT A HI STORY

| ST

E |

IS
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COURSE HI STORY 2010, CORRECT?

A NO.

Q ITS NOT -- | APOLOG ZE. BAD TYPING  H STORY 70107

A YES.

Q AND THAT WAS A GRADUATE SEM NAR | SSUES AND | NTERPRETATI ONS

I N AMERI CAN HI STORY, CORRECT?

A THAT' S CORRECT.

Q AND YOU WERE ORI G NALLY SCHEDULED TO TEACH TWD SECTI ONS OF
THE CLASS THAT SEMESTER, BUT YQU DI D NOT HAVE SUFFI Cl ENT
ENROLLMENT FOR THE TWD SECTI ONS, AND YOU ENDED UP TEACHI NG ONE;
I S THAT CORRECT?

A THAT' S CORRECT.

Q AND THERE WERE APPROXI MATELY 15 STUDENTS ENROLLED I N THE
SECTI ON THAT YOU TAUGHT THAT SEMESTER, | S THAT CORRECT?

A THAT' S CORRECT.

Q AND | F YOU COULD TAKE A LOOK AT PLAINTIFFS EXH BI T 512,
AND | S PLAINTI FFS' EXHI BI' T 512 THE FI NAL SYLLABUS THAT YQU USED
FOR THE SEM NAR?

A THIS IS MY SYLLABUS, YES.

Q AND YOU HAD A HARDCOPY OF THE SYLLABUS AVAI LABLE FOR
STUDENTS ON THE FI RST DAY OF CLASS; | S THAT CORRECT?

A THAT' S CORRECT.

Q AND YOU ALSO POSTED THE SYLLABUS ON ULEARN; IS THAT
CORRECT?

A THAT' S CORRECT.
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Q AND THAT MADE | T AUTOVATI CALLY AVAI LABLE TO STUDENTS WHO
HAD ENROLLED I N THE CLASS; |S THAT CORRECT?
A YES, THAT' S CORRECT.
Q ON PAGE 1 YOU WROTE UNDER OBJECTI VES THAT THIS SEM NAR | S
A READI NG COURSE THAT EXAM NES A SELECTI ON OF SCHOLARLY WORKS
ABQUT THE SOCI AL, CULTURAL, POLITI CAL AND ECONOM C HI STORY OF
THE UNI TED STATES FROM COLONI ZATI ON TO THE PRESENT; |S THAT
CORRECT?
A YES.
Q DCES THAT DESCRI BE THE SEM NAR?
A YES, | T DOCES.
Q AND | N THE NEXT PARAGRAPH UNDER OBJECTI VES, YOU WROTE THAT
THE M SSION OR QUR M SSION IN THE SEMNAR IS TWOFOLD. ONE | S
TO READ EACH OF THESE MONOGRAPHS AND ARTI CLES CLOSELY AND
CAREFULLY AND TO EVALUATE THEI R ARGUMENTS. | HAVE CHOSEN THESE
READI NGS NOT' ONLY BECAUSE THEY REPRESENT A TOPI CAL RANGE BUT
ALSO BECAUSE THEY W LL HELP US TO THI NK ABOUT DI FFERENT WAYS OF
DA NG HI STORY.

NOW THE READI NGS THAT YOU ASSI GNED TO STUDENTS I N THE
CLASS IN YOUR VIEWWERE A CRITI CAL PART OF THE CLASS, CORRECT?
A YES.
Q AND, IN FACT, YQU BELI EVED THAT THE READI NGS WERE THE MOST
| MPORTANT PART OF THE CLASS?
A I'T WAS MOST | MPORTANT TO ME THAT STUDENTS LEARN HOW TO

READ CLOSELY AND CAREFULLY AT THE GRADUATE LEVEL.
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Q AND THOSE READI NGS WERE EXTREMELY | MPORTANT FOR THAT?

A YES.

Q AND YOU THOUGHT THE WORKS YOU ASS|I GNED WERE SUFFI Cl ENTLY
| MPORTANT TO MAKE THEM ALL REQUI RED READI NGS W TH ONE

EXCEPTI ON, CORRECT?

A YES.

Q AND ULTI MATELY STUDENTS GRADES WERE | N PART BASED UPON
WHETHER THEY HAD ACTUALLY READ THE WORKS AND OTHER ASS|I GNMENTS
THAT YOU HAD @ VEN THEM?

A I N PART, YES.

Q AND AT VARI QUS TI MES THROUGHOUT THE SEMESTER THE STUDENTS
WERE EXPECTED TO PREPARE A TIMELINE OF U. S. H STORY, SHORT
ESSAY AND THREE PAPERS EACH BASED UPON VARI QUS WORKS ASS| GNED
TO THEM 1S THAT CORRECT?

A YES, THE FI RST THREE ASSI GNVENTS, THE TI MELI NE AND SHORT
ESSAY, EACH OF THOSE WERE OBLI GATORY. THE THREE PAPERS THAT
THEY WROTE OVER THE COURSE OF THE SEMESTER WAS OF THEI R

CHOOSI NG

Q THEY COULD SELECT WHI CH WORKS TO WRI TE PAPERS ON BUT WERE
EXPECTED TO READ ALL OF THEM CORRECT?

A CORRECT.

Q AND THE STUDENTS' GRADES ULTI MATELY WERE BASED AT LEAST IN
PART ON YOUR EVALUATI ON OF THEIR WRI TTEN WORK PRODUCT AFTER
HAVI NG READ THE WORKS ASSI GNED TO THEM?

A THAT' S CORRECT.
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Q AND THE STUDENTS WERE REQUI RED TO BRI NG WTH THEM A

DI SCUSSI ON QUESTI ON FOR THE CLASS BASED UPON EACH DAY' S

READI NGS, CORRECT?

A YES, THAT' S CORRECT.

Q AND THEY WERE ALSO REQUI RED TO BRI NG TO CLASS A COPY OF
EACH OF THE WORKS ASSI GNED FOR EACH WEEK, CORRECT?

A YES.

Q TURN TO PAGE 3 OF EXHIBIT 512 UNDER THE THI RD BULLET PO NT
AT THE BOTTOM YOU WROTE THAT YOU MUST ALWAYS BRI NG THAT DAY' S
ASSI GNED TEXT TO CLASS. THI S IS CRUCI AL SINCE THE BULK OF OUR
TI ME TOGETHER W LL BE SPENT DI SCUSSI NG THE LANGUAGE THESE TEXTS
AND YOU WLL NEED TO BE ABLE TO REFER DI RECTLY TO THEM I N ORDER
TO PARTI Cl PATE | NTELLI GENTLY; 1S THAT CORRECT?

A THAT' S WHAT I T SAYS.

Q NOW THI S SEM NAR AND PRESUMABLY OTHERS THEY' RE TAUGHT IN A
TECHNOLOGY FREE ENVI RONMENT?

A I CAN T SPEAK FOR OTHERS. ALL | KNOWIS THAT WTH

THE EXCEPTI ON OF STUDENTS WHO HAVE SOVE SCRT OF DI SABILITY
THAT REQUI RES THEM TO HAVE ELECTRONI C DEVI CES, NO LAPTOPS
ALLOWED.

Q My QUESTI ON MAY HAVE BEEN LI TTLE BI T VAGUE, BUT AT

LEAST FOR YOUR COURSES YQU LI KE TO HAVE A TECHNOLOGY FREE
CLASSROOW?

A I DO

Q AND AS STATED ON PAGE 2 OF THE SYLLABUS, THE LAST BULLET
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PO NT ON PAGE 2 -- |'M SORRY, THE SECOND TO THE LAST BULLET
PO NT, THAT ALL CELLPHONES, BLACKBERRI ES, COVPUTERS, | PODS AND
OTHER ELECTRONI C DEVI CES MUST BE TURNED OFF FOR THE ENTI RETY OF
THE CLASS MEETI NG

AND TO THE EXTENT THAT STUDENTS ACCESSED ANY OF THE
ASSI GNED TEXTS USI NG THE ERESERVE SYSTEM AT GECRG A STATE I T
WAS YOUR EXPECTATI ON THAT THOSE STUDENTS WOULD PRI NTOUT THE
ASSI GNED WORK AND BRI NG THAT WORK W TH THEM TO CLASS; | S THAT
CORRECT?
A FOR THE ESSAYS ASSI GNED, NOT' FOR THE BOOKS.
Q THEY HAD SOVE BOOKS THEY WOULD PURCHASE, BUT THEN THERE
WERE READI NGS AVAI LABLE ON ELECTRONI C RESERVE THAT YOU EXPECTED
THE STUDENTS TO PRI NT THOSE QUT AND BRI NG THE PHYSI CAL COPY
WTH THEM TO CLASS?
A YES.
Q AND, I'N FACT, THE STUDENTS DI D THAT, 1S THAT CORRECT,
BASED ON YOUR OBSERVATI ONS?
A BASED UPON My CBSERVATI ON, YES.
Q NOW ALL OF THE READI NGS LI STED ON THE SYLLABUS W TH THE
EXCEPTI ON OF A BOOK THAT' S REFERENCED ON PAGE 3 IN THE M DDLE
THE GREAT REPUBLIC, A H STORY OF AMERI CAN PECPLE, WERE REQUI RED
READI NGS?
A YES.
Q AND THAT WAS SI MPLY RECOMMVENDED FOR THE STUDENTS; | S THAT

CORRECT?
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A THAT' S CORRECT.

Q AND THEN AT THE FI NAL BULLET PO NT ON PAGE 3, YOQU ADVI SE
THE STUDENTS THAT ALL OF THE ASSI GNED BOOKS ARE AVAI LABLE FOR
PURCHASE AT THE GEORA A STATE BOOKSTORE. THEY ARE ALSO ON
RESERVE AT THE UN VERSI TY LI BRARY, AND THEN ANY ADDI Tl ONAL
READI NGS ARE AVAI LABLE AT ERESERVE OR WLL BE DI STRI BUTED AS
HANDQUTS?

A THAT' S CORRECT.

Q AND ALL THOSE ADDI TI ONAL READI NGS WERE REQUI RED READI NGS
FOR THE COURSE, | S THAT CORRECT?

A YES.

Q NOW I F YOU COULD TURN TO PAGE 5 OF THE SYLLABUS, AND ONE
OF THE -- THHS IS FOR THE CCTOBER 7TH CLASS. ONE OF THE
REQUI RED READI NGS WAS A PORTI ON OF A BOOK BY LAWRENCE LEVI NE;
I S THAT CORRECT?

A THAT' S CORRECT.

Q AND THI S WAS A CHAPTER OF THAT BOCK ENTI TLED SLAVE SONGS
AND SLAVE CONSClI QUSNESS, AN EXPLORATI ON I N NEG_ECTED SOURCES;
I'S THAT CORRECT?

A THAT' S CORRECT.

Q AND TAMARA HAREVEN WAS THE EDI TOR OF THAT BOCK; 1S THAT
CORRECT?

A THAT M GHT BE AN ERROR ON MY PART. | T'S DEFI NI TELY FROM
THE UNPREDI CTABLE PAST.

MR KRUGVAN: | F | MAY APPRCACH THE W TNESS?
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THE COURT: YOU MAY.
BY MR KRUGVAN:
Q AND | S PLAINTI FFS' EXH BI T 948 A COPY OF THE UNPREDI CTABLE
PAST?
A YES, ITIS
Q I T"S NOT | MPORTANT ABOQUT THE EDI TOR HERE, BUT | T WAS
PUBLI SHED BY OXFORD UNI VERSI TY PRESS; |'S THAT CORRECT?
YES.
AND YQU ASSI GNED PAGES 35 TO 587
YES.
AND THAT WAS A COWLETE CHAPTER OF THE BOCOK, CORRECT?

YES.

o »>» O » O >

| F YOU CAN NOW TAKE A LOOK AT PLAI NTI FFS' EXHI BI T 945, AND
TELL ME WHEN YOU RE READY?

A | AM READY.

Q THS IS A COPY OF AN E- MAI L EXCHANGE BETWEEN YOQU AND THE
LI BRARY RESERVE STAFF AT GECRG A STATE W TH RESPECT TO THE
MATERI ALS THAT YOU REQUESTED BE MADE AVAI LABLE TO STUDENTS ON
ELECTRONI C RESERVE FOR THI' S CLASS THAT WE' RE TALKI NG ABOQUT FOR
THE FALL OF 2009; |S THAT CORRECT?

A THAT' S CORRECT.

Q THE TOP E-MAIL IS DATED JUNE 9TH OF 2009, AND THAT CAME
FROM THE RESERVE STAFF AND PROVI DED YOU W TH THE PASSWORD FOR
STUDENTS TO ACCESS THE MATERI ALS; | S THAT CORRECT?

A YES.
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Q BELOW THAT I N THE PORTI ON DATED APRI L 28TH, 2009 AND THEN
BELOW THAT | S BASI CALLY THE VAR QUS WORKS THAT YOU REQUESTED
THE LI BRARY TO POST ON ERESERVE FOR THI S COURSE; | S THAT
CORRECT?

A YES, THAT'S CORRECT.

Q AND | F YOU TURN TO THE THI RD PAGE OF TH S EXH BI T UNDER
ELECTRONI C BOOK, THERE' S | NFORVATI ON FOR THE CHAPTER PROVI DED
FROM THE LAWRENCE LEVI NE WORK THAT WAS A REQUI RED READI NG FOR
THE COURSE, | S THAT CORRECT?

A YES.

Q AND | F YOU LL SCRCLL BACK TO THE PAGE RI GHT BEFORE THAT AT
THE VERY BOTTOM OF PAGE 2 THAT LAST LINE WHERE I T SAYS UNDER
COPYRI GHT STATUS I'T FALLS UNDER FAI R USE ACCORDI NG TO THE FAI R
USE CHECKLI ST | COVPLETED; DO YOU SEE THAT?

A YES.

Q AND, I'N FACT, YOU HAD NOT COVPLETED A CHECKLI ST?

A I HADN' T WRI TTEN QUT A CHECKLI ST, BUT | DI D USE THE
CHECKLI ST I N THE PROCESS OF PUTTI NG THI NGS ONLI NE.

Q NOW W TH RESPECT TO THE LEVI NE WORK YOU RE NOT AWARE OF
ANY PAYMENT HAVI NG BEEN MADE TO THE PUBLI SHER FOR THE

PERM SSI ON TO PROVI DE COPIES OF THI S WORK TO STUDENTS ON
ELECTRONI C RESERVE; |'S THAT CORRECT?

A [" M NOT AWARE.

Q AND YOU CERTAINLY DI DN T MAKE ANY PAYMENT?

A NO, | DIDN T.
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Q AND YQU DI D NOT SEEK PERM SSI ON FOR | TS USE EI THER

DI RECTLY FROM THE PUBLI SHER OR THROUGH A LI CENSI NG AGENCY,
CORRECT?

A NO | DIDN T, THAT' S CORRECT.

Q TURN BACK TO PAGE 4 OF THE SYLLABUS, |F YOU WOULD PLEASE,

VWH CH IS PLAI NTI FFS' EXHI BI T 552?

A 5527
Q I"MSORRY, 948 -- NO IT IS 512, PAGE 4 OF THE SYLLABUS.
A OKAY.

Q AND ONE OF THE REQUI RED READI NGS FOR THE SEPTEMBER 16TH
CLASS WAS A WORK BY BARBARA JEANNE FI ELDS, | DEOLOGY AND RACE IN
AMERI CAN HI STORY; |'S THAT CORRECT?

A THAT' S CORRECT.

Q AND THAT WAS FROM A BOOK PUBLI SHED BY OXFORD UNI VERSI TY
PRESS REG ON RACE AND RECONSTRUCTI ON ESSAYS I N HONOR OF C. VANN

WOODWARD; |'S THAT CORRECT?

A YES.

Q EDI TED BY KOASER AND MCPHERSON?

A YES.

Q AND YQU ASSI GNED PAGES 143 TO 177 OF THI'S BOOK; 1S THAT
CORRECT?

A YES.

Q AND THAT WAS A COWLETE CHAPTER OF THE BOCK; 1S THAT
CORRECT?

A T WAS AN ESSAY IN A COLLECTI ON OF ESSAYS.
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Q AND THOSE PAGES THAT WAS THE ONLY ESSAY THAT WAS AUTHORED
BY BARBARA JEANNE FI ELDS IN THE BOOK; IS THAT CORRECT?
A THAT' S CORRECT.
Q AND YQU DI D NOT COMPLETE A FAI R USE CHECKLI ST PHYSI CALLY
FOR TH S WORK?
A THAT' S CORRECT, PHYSI CALLY | DI D NOT.
Q AND FOR THI'S NO PERM SSI ONS WERE PAI D FOR USE OF THE WORK;
I S THAT CORRECT?
A AS FAR AS | KNOW
Q AND AS YQU VE | NDI CATED STUDENTS WERE EXPECTED TO PRI NT
AND BRI NG A COPY OF THI S WORK.

| F YOU CAN TURN TO PAGE 4 OF THE SYLLABUS FOR THE
SEPTEMBER 23RD CLASS, YQU ASSI GNED A WORK BY GARY NASH ENTI TLED
SOCI AL CHANGE AND THE GROWH OF PREREVOLUTI ONARY URBAN
RADI CALI SM IS THAT CORRECT?

MR MLLER  OBJECTION, YOUR HONOR, THI S I'S QUTSI DE
THE SCOPE OF THE WORKS ON THE JO NT FI LI NG

MR KRUGVAN:  YOUR HONOR, WE' RE OFFERING I T FOR THE
PO NT THAT MR RI CH MADE AFTER THE FI RST BREAK I N THE MORNI NG
TO DEMONSTRATE THAT ESSENTI ALLY WHAT THE PROFESSOR HAS DONE | S
CREATED A DI G TAL COURSEPACK CR ANTHOLOGY BY USI NG THE
PLAI NTI FFS' WORKS ALONG W TH THE WORKS OF OTHER PUBLI SHERS.

THE COURT: OBJECTI ON SUSTAI NED.

MR KRUGVAN: AND JUST TO MAKE THE RECORD, THERE' S

ANOTHER WORK BY MR, NASH THAT' S REFLECTED ON THE SYLLABUS.
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MR MLLER  SAVE OBJECTI ON.

THE COURT:  SUSTAI NED.
BY MR KRUGVAN:
Q YOU CURRENTLY HAVE NO UNDERSTANDI NG OF WHO ENFORCES
COPYRI GHT PCLI CY AT GEORG A STATE; IS THAT CORRECT?
A THAT' S CORRECT. | ASSUME THAT I T'S LEGAL AFFAI RS, BUT I
DON' T KNOW FOR SURE.
Q AND YOU DON' T KNOW WHAT THE CONSEQUENCES WOULD BE FROM A
FAI LURE TO FOLLOW THE POLI CY; | S THAT CORRECT?
A NO, | DON T, THAT'S CORRECT.
Q BUT I T'S TRUE THAT | F THE PRESI DENT OF THE UNI VERSI TY OR
THE PROVOST OR THE DEAN OF LI BRARIES OR THE BOARD OF REGENTS
DI RECTED YOU TO REMOVE CERTAI N WORKS FROM THE ELECTRONI C
RESERVE SYSTEM YOU WOULD COVPLY W TH THAT DI RECTI VE, CORRECT?
A THIS IS SOVETH NG THAT WE HAD TALKED ABOUT I N MY
DEPGCSI TI ON, AND WHAT | SAID AND | STILL FEEL THIS TO BE THE
CASE | S THAT THE FI RST THI NG THAT | WOULD | S COWPLY, AND THEN I
WOULD GO TO HUGH HUDSON, THE CHAI R OF MY DEPARTMENT, AND
I NVESTI GATE FURTHER HOW 1 HAD FAI LED TO COVPLY AND TO, YQU
KNOW JUST SEE IF | COULD LEARN SOVETHING OR I F I N FACT | HAD
COVPLI ED AND | F | NEEDED TO ACT FURTHER
Q BUT THE FI RST THI NG YOU WOULD DO IS COWPLY?
A THAT' S TRUE.
Q YOU ARE FAM LI AR W TH COURSEPACKS, ARE YOU NOT?
A

YES, | AM
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Q IT"S A SELECTI ON OF READI NGS CHOSEN BY A PROFESSOR
COLLECTED AND PRI NTED BOUND TOGETHER AND MADE AVAI LABLE TO
STUDENTS FOR PURCHASE AT BOOKSTORES; | S THAT CORRECT?

A YES.

Q YOU HAVE NOT USED COURSEPACKS AS A PROFESSOR, | S THAT
CORRECT?

A NEVER HAVE.

Q AND THE REASON | S THAT ELECTRONI C RESERVES WERE AVAI LABLE
AND YQU LI KE PROVI DI NG READI NGS TO STUDENTS ELECTRONI CALLY; IS
THAT CORRECT?

A THAT' S CORRECT.

Q NOW OTHER THAN THE FACT THAT ONE IS MADE AVAI LABLE
ELECTRONI CALLY AND THE OTHER IS BOUND I N HARDCOPY, YOU SEE NO
FUNCTI ONAL DI FFERENCE BETWEEN PROVI DI NG READI NGS TO STUDENTS
USI NG ELECTRONI C RESERVE AND PROVI DI NG THE READI NGS AS A

PHYSI CAL COURSEPACK, CORRECT?

A THAT' S TRUE.

Q AND DO YOU UNDERSTAND THAT W TH RESPECT TO A PHYSI CAL
COURSEPACK THAT PERM SSI ONS ARE PAI D TO THE COPYRI GHT HOLDER
FOR PERM SSI ON TO USE THOSE WORKS | N THE PHYSI CAL COURSEPACK?
A HONESTLY | HAVEN T | NVESTI GATED THE COURSEPACK S| TUATI ON
DEEPLY ENOUGH TO KNOW HOW THAT WOULD WORK.

Q BUT YOU KNOW W TH RESPECT TO THE ELECTRONI C RESERVES USE
OF EXCERPTS FROM COPYRI GATED MATERI ALS, BOCKS, I T'S YOUR

UNDERSTANDI NG THAT PERM SSI ONS ARE NOT PAID; |S THAT CORRECT?
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A THAT' S My UNDERSTANDI NG

Q NOW YOQU VE USED THE ULEARN SYSTEM AT GEORA A STATE, HAVE
YOQU NOT?

A | HAVE.

Q AND YOU WERE ABLE AS A PROFESSCR TO POST COPI ES OF

ARTI CLES AND OTHER WORKS ON THE ULEARN SYSTEM IS THAT CORRECT?
A THAT' S CORRECT.

Q AND ULEARN PCOSTI NGS ARE SOVETHI NG THAT YOU DO PERSONALLY
W THOUT ANY | NVOLVEMENT BY THE LI BRARY?

A THAT' S TRUE, THERE' S NO MEDI ATOR.

Q I F YOU WANT TO POST NMATERI AL, AN ARTI CLE ON ULEARN, YQU
SCAN THE ARTI CLE, DOWNLOAD THE PDF AND THEN UPLCAD THE PDF TO
THE ULEARN SYSTEM |S THAT CORRECT?

A THAT' S CORRECT.

Q AND YOU FOLLOW THE SAME PROCESS | F YOU WANT TO POST A
CHAPTER OF A BOOK ON ULEARN, YQU SCAN IT, CREATE THE PDF AND
THEN UPLOAD I T; IS THAT CORRECT?

A YES.

Q NOW I T'S YOUR UNDERSTANDI NG THAT THE CHECKLI ST APPLIES TO
ALL COPYRI GHTED MATERI ALS THAT ARE BEI NG POSTED AND MADE

AVAI LABLE TO STUDENTS WHETHER ON ERES OR ULEARN, CORRECT?

A THAT' S HOW I NMADE THE CHO CES OF WHAT | PUT ON ULEARN,
YES.

Q BUT I T'S ALSO YOUR UNDERSTANDI NG THAT YOU RE NOT REQUI RED

TO COVPLETE A CHECKLI ST PRI OR TO POSTI NG MATERI ALS ON ULEARN,
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I'S THAT CORRECT?
A YES, ALTHOUGH MY UNDERSTANDI NG | S THAT SI NCE THE RULES
APPLY REGARDLESS OF THE MEDI UM THE RULES APPLY. SO THOUGH I'M
NOT PHYSI CALLY OBLI GATED TO FI LL OQUT THE CHECKLI ST FOR ULEARN,
"M OBLI GATED TO FOLLOW THOSE RULES.
Q | UNDERSTAND AND, I N FACT, WHEN YQU VE POSTED MATERI ALS ON
ULEARN, COPYRI GHTED MATERI ALS ON ULEARN YOU VE NOT ACTUALLY
PHYSI CALLY FILLED QUT A CHECKLI ST FOR THOSE MATERI ALS; | S THAT
CORRECT?
A THAT | S CORRECT.
Q FOR ONE OF YOUR COURSES YQU POSTED A COWPLETE SHORT STORY
ON ULEARN; | S THAT CORRECT?
A THAT | S CORRECT.
Q THE SHORT STORY IS FROM PHI LLI P ROTH S BOOK GOOD- BYE
COLUMBUS I'T IS ENTI TLED DEFENDER OF THE FAI TH, | S THAT CORRECT?
MR MLLER  OBJECTI ON, YOUR HONCR, SAME OBJECTI ON
TH'S WORK | S QUTSI DE THE SCOPE OF THE WORKS ON THE JO NT
FI LI NG
MR KRUGVAN:  YOUR HONOR, THE PROFESSOR -- |'LL TELL
YOU WHAT THE PO NT IS AND THEN YOUR HONOR CAN RULE. PROFESSOR
DAVI S UTI LI ZED THE ULEARN SYSTEM TO POST A COVMPLETE SHORT
STORY, A FI CTI ONAL WORK ON THE ULEARN SYSTEM AND MADE | T
AVAI LABLE TO ALL THE STUDENTS | N THE CLASS.
THE CHECKLI ST, THE FAIR USE CHECKLI ST SEEMS TO MAKE A

CONTRAST BETWEEN WORKS OF NONFI CTI ON AND WORKS OF FI CTI ON, AND
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THAT' S A PO NT THAT DEFENDANTS HAVE MADE THROUGHOUT THE CASE,
AND | THI NK |'M ENTI TLED TO AT LEAST PROVI DE THE EVI DENCE OF
TH S PROFESSOR DAVI S HAVI NG -- BASED ON HER OMN TESTI MONY
CONSI DERED THE FAI R USE CHECKLI ST AND NONETHELESS POSTED THI S
MATERI AL ON ULEARN FOR ONE OF HER CLASSES.

THE COURT: NOWI TAKE IT THHS I S NOT A PUBLI CATI ON
THAT WAS PUT OUT BY ONE OF OUR PLAI NTI FFS?

MR KRUGVAN:  NO, YOUR HONOR.

THE COURT: AND SO YOUR PONT IN THIS IS JUST TO SHOW
WHAT HER UNDERSTANDI NG OF THE FI CTI ON VERSUS NONFI CTI ON
CATEGORY?

MR KRUGVAN: REALLY TO PROVI DE FURTHER EVI DENCE THAT
TO THE EXTENT THAT THE PROFESSOR DI D I N FACT COVPLETE MENTALLY
THE CHECKLI ST THAT EVEN W TH A CREATI VE WORK OF FI CTlI ON SHE
STILL CONCLUDED THAT | T COMPORTED W TH FAI R USE.

MR MLLER YOUR HONOR, | THINK I F THEY WANT TO
ESTABLI SH HOW SHE THI NKS ABOUT THE FAI R USE CHECKLI ST, THEY CAN
JUST ASK HER HOW SHE THI NKS ABOQUT THE FAI R USE CHECKLI ST. |
DON' T THI NK THERE' S ANY NEED TO GO TO WORKS QUTSI DE THE JO NT
FI LI NG AND QUTSI DE THE SCOPE OF THIS COURT' S CRDER ON MOTION | N
LI M NE TO DO SO

THE COURT: OBJECTI ON SUSTAI NED.

MR KRUGVAN: JUST TO COVPLETE MY PRCOFFER, THE
TESTI MONY WOULD BE THAT SHE DI D NOT COWPLETE A FAI R USE

CHECKLI ST FOR THE WORK AS REQUI RED BY THE PQOLI CY, BUT SHE HAD
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LOOKED AT THE CHECKLI ST I N THE PAST AND FELT CONFI DENT THAT THE
CHAPTER WAS COWPLI ANT.

THE COURT: ALL RIGHT. THANK YQU.
BY MR KRUGVAN:
Q YOU VE WRI TTEN A BOOK THAT IS SCHEDULED FOR PUBLI CATI ON
LATER THI S YEAR, | S THAT CORRECT?
A THAT' S CORRECT.
Q I F YOQU CAN TAKE A LOCK AT PLAINTIFFS EXH BIT 944 AND | S
THIS A COPY OF YOUR CV AT LEAST AS OF -- | T SHON5 REVI SED
JANUARY 11, 2011 WHI CH WAS JANUARY OF TH S YEAR?
A THAT' S CORRECT.
Q AND | F YOU LOOK UNDER PUBLI CATI ONS, YOUR CV SHOAS THAT YQU
HAVE A PUBLI CATI ON THAT WLL BE COM NG QUT | N LATE 2011, A BOXK
CALLED JEWS AND BOOZE, ETHNICI TY AND COMMVERCE | N THE
PROHI Bl TI ON ERA TO BE PUBLI SHED BY NEW YCORK UNI VERSI TY PRESS;
I'S THAT CORRECT?
A THAT' S CORRECT. THE SUBTI TLE HAS CHANGED SI NCE JANUARY
BUT JEWS AND BOOZE REMAI NS.
Q | WLL REFRAIN FROM COMMVENTI NG ON I T, YOUR HONCR

YOU SI GNED A CONTRACT W TH THE PUBLI SHER OF THE BOOK
NEW YORK UNI VERSI TY PRESS; | S THAT CORRECT?
A | DI D.
Q AND AS REFLECTED ON YOUR CV, WHEN YQOU ENTERED | NTO THE
CONTRACT THE TI TLE WAS TO BE JEWS AND BOOZE, ETHNI CI TY AND

COMMVERCE IN THE PRCHI BI TI ON ERA;, 1S THAT CORRECT?
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AND BY THE TI ME OF PUBLI CATI ON THAT TI TLE HAS CHANGED

VELL, THE PUBLI CATION I S GO NG TO BE HAPPENI NG I N

DECEMBER, BUT | T CHANGED ARCUND MARCH.

Q AROUND MARCH OF THI S YEAR?

A YES.

Q SO FROM THE TI ME OF CONTRACTI NG UNTIL THE DATE OF
PUBLI CATI ON THE NAME OF THE WORK CHANGED?

A YES, THAT HAPPENS FREQUENTLY.

Q NOW THE TI TLE 1 S NOW BECOM NG AMERI CAN I N THE AGE OF
PROH Bl TI ON - -

A JEWS AND BOOZE BECOM NG AMERI CAN I N THE AGE OF

PROHI Bl TI ON.

Q AND THE SUBJECT OF THIS WORK IS THE HI STORY OF JEW SH
I NVOLVEMENT | N THE AMERI CAN ALCOHOL TRADE?

A I N PART, YES.

Q AND | TS ALSO I N PART ABOQUT THE H STORY AND THE

| NTERACTI ONS BETWEEN AMERI CAN JEWS AND TEMPERANCE AND

PROH Bl TI ON MOVEMENTS; IS THAT CORRECT?

THAT' S CORRECT.

AND HOW ANTI ALCOHCL | DEOLOGY AFFECTED AMERI CAN JEW SH

CULTURATI ON OVER THE PERI OD OF THE AMERI CAN REVCLUTI ON,

A
Q

CORRECT?
A NO

IN THE LATE 19TH AND EARLY 20TH CENTURY.

IS THAT
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Q OKAY. NOW YQU CONSIDER THI'S BOOK TO BE A WORK OF
NONFI CTI ON, CORRECT?
A YES.

Q I T CONTAINS YOUR ORI G NAL ANALYSI S ON THE SUBJECT MATTER,

CORRECT?

A YES.

Q I T"S NOI' SIMPLY A RECI TATI ON OF FACTS, CORRECT?

A THAT' S CORRECT.

Q AND YOU WOULD DESCRI BE THE EXPRESSI ON AND ANALYSIS IN THI' S

BOOK AS CREATI VE, CORRECT?

A SURE, | GUESS |IT DEPENDS ON HOW YOU DEFI NE CREATI VE,
THOUGH.

Q HOW WOULD YQU DEFI NE CREATI VE W THOUT REFERENCE TO THE
CHECKLI ST?

A OKAY. W THOUT REFERENCE TO THE CHECKLI ST, THEN, YES, |IT
I'S I NTERPRETATI VE | GUESS | WOULD SAY I N THAT | T REQUI RES SOVE
AMOUNT OF CREATI VI TY.

Q AND YOU WOULD AGREE THAT THE FACT THAT I'T°'S NONFI CTI ON
DCES NOT' DI SQUALI FY | T FROM BElI NG CREATI VE AT LEAST UNDER YOUR
DEFI NI TI ON?

A YES.

Q NOW THE PUBLI SHER OF THE BOCK | S NEW YORK UNI VERSI TY
PRESS. THAT'S A UNIVERSI TY PRESS; |S THAT CORRECT?

A THAT' S CORRECT.

Q ALONG THE LI NES OF TWO OF THE PLAINTIFFS IN TH S CASE
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CAMBRI DGE UNI VERSI TY PRESS AND OXFCRD UNI VERSI TY PRESS; |S THAT
CORRECT?
A YES.
Q AND | N YOUR VI EW NEW YORK UNI VERSI TY PRESS | S PROVI DI NG A
VALUABLE SERVI CE THAT WLL ALLOW YOUR BOOK TO BE NMADE AVAI LABLE
TO OTHERS | N ACADEM A?
A YES.
Q BOTH STUDENTS AND FACULTY?
A YES.
Q AND A LARGE PERCENTACGE OF ACADEM C WORKS THAT ARE USED BY
PROFESSORS SUCH AS YOURSELF ARE PUBLI SHED | N UNI VERSI TY PRESSES
SUCH AS NYU, OXFCRD AND CAMBRI DGE?
MR MLLER  OBJECTI ON, YOUR HONCR, ASKI NG FOR
SPECULATI ON.
BY MR KRUGVAN:
Q I TS YOUR UNDERSTANDI NG | S | T NOTI, PROFESSCR DAVI'S, THAT
A LARGE PERCENTAGE OF ACADEM C WORKS THAT ARE USED BY
PROFESSORS SUCH AS YOURSELF ARE PUBLI SHED | N UNI VERSI TY PRESSES
SUCH AS OXFORD, CAMBRI DGE - -
THE COURT: WHAT DO YOU MEAN BY SUCH AS, THAT'S --
MR KRUGVAN: OKAY. THERE ARE SCORES OF UNI VERSI TY
PRESSES AND THAT' S ALL "M ASKING IT'S NOT' A CRITI CAL PO NT.
THE COURT: YOU MEAN THAT A LOT OF ACADEM C WORKS ARE
PUBLI SHED I N - -

MR KRUGVAN:  UNI VERSI TY PRESSES.
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THE COURT:  OKAY.
MR KRUGVAN: MAYBE THAT' S A BETTER WAY. |S THAT
CORRECT BASED ON YOUR UNDERSTANDI NG?
THE WTNESS: COULD YOU REPEAT THE QUESTI ON?
BY MR KRUGMVAN:
Q IS 1T YOUR UNDERSTANDI NG THAT A LARGE PERCENTAGE OF
ACADEM C WORKS THAT ARE USED BY PROFESSORS SUCH AS YOURSELF ARE
PUBLI SHED BY UNI VERSI TY PRESSES?
A. A LARGE PERCENTAGE | CAN T SAY. | MEAN | DON T KNOW EXACT
STATI STI CS BECAUSE ACADEM CS DO PUBLI SH ON TRADE PRESSES AND SO
ON, BUT | WOULD SAY THAT THERE ARE -- YOU KNOW THAT IS
SOVETHI NG THAT HAPPENS FREQUENTLY.
MR KRUGVAN: |F | NMAY APPROACH, YOUR HONOR?
THE COURT:  YES.
BY MR KRUGMVAN:
Q |I'VE HANDED YOU A COPY OF YOUR DEPCSI TION IN THI S CASE,
AND YOU RECALL YOUR DEPCSI TI ON BEI NG TAKEN | N THI S CASE ON
APRI L 13TH, 20112
A YES.
Q |F YOU COULD TURN TO PAGE 22, LINES 13 TO 19, AND YOU VERE
ASKED THE FOLLON NG QUESTI ON.
(EXCERPT OF VI DEOTAPED DEPCSI TI ON WAS PLAYED | N OPEN
COURT. )
BY MR KRUGMVAN:

Q WAS THAT YOUR TESTI MONY I N YOUR DEPGSI TI ON?
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A YES.

Q YOU ARE HOPEFUL THAT THI S BOOK THAT IS COM NG QUT AT THE
END OF 2011 A CREATI VE WORK OF NONFI CTI ON W LL ENHANCE YOUR
REPUTATI ON AND HELP YOU ATTAI N TENURE AS A PROFESSOR OF HI STORY
AT GEORG A STATE; IS THAT CORRECT?

A YES.

Q AND | T"S A BENEFIT TO YOU AS A PROFESSCR TO HAVE

UNI VERSI TY PUBLI SHERS SUCH AS NYU, OXFORD, CAMBRI DGE AVAI LABLE
TO PUBLI SH AND RELEASE THE COWPI LATI ON OF CHAPTERS THAT MAKE UP
THE BODY OF WORK THAT 1S CONTAI NED I N YOUR FORTHCOM NG BOCK?

A YES.

Q NOW | F PUBLI SHERS WERE NOT AVAI LABLE, IF THE UNI VERSI TY
PUBLI SHERS AND OTHERS WERE NOT AVAI LABLE TO PUBLI SH AND RELEASE
ACADEM C BOOKS SUCH AS YOURS, ONE OPTI ON YOU WOULD HAVE WOULD
BE TO SEEK TO PUBLI SH THE | NDI VI DUAL CHAPTERS | N ACADEM C
JOURNALS; | S THAT CORRECT?

A THAT' S CORRECT.

Q AND, I'N FACT, TWD OF THE CHAPTERS I N YOUR UPCOM NG BOOK
ALREADY ARE FREESTANDI NG JOURNALS -- EXCUSE ME, ARE ALREADY
FREESTANDI NG ARTI CLES | N JOURNALS; | S THAT CORRECT?

A ONE IS IN A JOURNAL. ONE WLL BE IN A COLLECTI ON OF
ESSAYS THAT W LL BE RELEASED NEXT YEAR

Q OKAY. SO ONE OF THOSE 1S IN A JOURNAL.  WHAT IS THAT
JOURNAL?

A AMERI CAN JEW SH HI STCRY.
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Q AND | F LET' S SAY THAT NEW YORK UNI VERSI TY PRESS WENT UNDER
AND WAS NOT AVAI LABLE TO PUBLI SH YOUR BOOK, WHAT YOU WOULD DO
'S TURN THE REST OF THE CHAPTERS | N THE BOOK | NTO FREESTANDI NG
ARTI CLES; IS THAT CORRECT?

A THAT WOULD BE ONE OPTI ON.

Q NOW CERTAI NLY HAVI NG TO SEEK TO HAVE EACH OF THE CHAPTERS
OF TH'S BOOK PUBLI SHED I N JOURNALS WOULD BE A VERY DI FFERENT
PROJECT FOR YOQU THAN HAVI NG ALL OF THOSE CHAPTERS PUBLI SHED
COLLECTI VELY I N ONE BOOK; |S THAT CORRECT?

A THAT' S CORRECT.

Q AND YOU WOULD AGREE THAT THE UNI VERSI TY PUBLI SHERS SUCH AS
NYU PRESS IN THI S | NSTANCE PROVI DE A TREMENDOUS BENEFI T TO THE
ACADEM C WORLD?

A YES.

Q WHAT IS THE CHAPTER FROM YOUR BOOK THAT WAS PUBLI SHED
PREVI QUSLY | N AMVERI CAN JEW SH HI STORY?

A THE TITLE OF THE ESSAY IS -- IT'S ON MY CV -- NO WH SKEY
ANMAZONS I N THE TENTS OF | SRAEL, AMERI CAN JEWS AND THE G LDED
AGE TEMPERANCE MOVEMENT.

Q OKAY. THAT'S THE PEER REVI EW ARTI CLE NO WHI SKEY ANAZONS
IN THE TENTS OF | SRAEL, OKAY.

A THAT' S I T.

Q AND | T WAS PUBLI SHED I N SEPTEMBER OF 20087

A THAT' S THE | SSUE, YES.
Q

DO YOU KNOW WHETHER THE GEORG A STATE UNI VERSI TY LI BRARY
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LI CENSED DATABASE THAT PROVI DES THAT JOURNAL | N ELECTRONI C
FORM - -

A THIS IS A FAIRLY RECENT DEVELOPMENT. | THINK IT'S ON
EBSCO. | THI NK.

Q HAVE YQU ASSI GNED THAT PARTI CULAR WORK TO STUDENTS | N
CLASSES THAT YOQU HAVE TAUGHT AT CGECRG A STATE?

A | HAVE.

Q AND HOW WAS THAT PARTI CULAR WORK MADE AVAI LABLE TO THE
STUDENTS TO WHOM YOU ASS|I GNED THAT WORK?

A VELL, TH S WAS NOT I N THE CLASS THAT' S UNDER DI SCUSSI ON.
I'T WAS | N ANOTHER SECTI ON OF 7010 THAT | TAUGHT A YEAR LATER,
AND | T WAS MADE AVAI LABLE VI A ERESERVES.

Q AND WAS THAT BECAUSE |I'T WAS AVAI LABLE I N AN ELECTRONI C
DATABASE?

A YES.

Q THAT THE LI BRARY HAD LI CENSED?

A | BELI EVE SO

Q NOW ONCE YOUR BOOK | S PUBLI SHED, AS | UNDERSTAND | T THAT
ESSAY NO WHI SKEY AMAZONS |N THE TENTS OF | SRAEL THAT W LL
BECOVE A CHAPTER OF YOUR BOCK; 1S THAT CORRECT?

A YES, BUT UNDER A DI FFERENT TI TLE, AND THERE W LL BE SOVE
MODI FI CATI ONS, BUT MORE OR LESS, YEAH.

Q MORE OR LESS THE ESSAY THAT CURRENTLY IS IN THE AVERI CAN
JEW SH HI STORY JOURNAL; IS THAT CORRECT?

A YES.
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Q HOW MANY CHAPTERS ARE THERE I N THE BOOK?

A THERE' S AN | NTRCDUCTI ON AND A CONCLUSI ON AND SI X BODY
CHAPTERS.

Q SO | NTRO, CONCLUSI ON AND THEN SI X CHAPTERS | N BETWEEN?

A YES, AND ALSO | MEAN THERE' S ACKNOALEDGMVENTS, AND |'M
ACTUALLY PUTTI NG TOGETHER THE | NDEX LATER THI S SUMVER

Q YOU RE STILL WORKING ON I T?

A IT"S AT I TS VERY LAST STAGES.

Q W TH RESPECT TO THE | NTRODUCTI ON AND CONCLUSI ON AND THE
SI X CHAPTERS, CAN YOQU TELL ME APPROXI MATELY HOW MANY PACES ARE
IN THE BOCK?

A | BELIEVE THAT I T'S LI STED I N THE CATALOG AS 272 PAGES,
BUT THAT' S AGAI N W THOUT ACKNOW.EDGVENTS AND TI TLE PAGES AND

| NDEX AND ALL THAT.

Q AND DO YOU KNOW WHAT PORTI ON OF THE BOOK | S REPRESENTED BY
THE ESSAY NO WHI SKEY AMAZONS I N THE TENTS OF | SREAL

APPROXI MATELY?

A | DON' T ACTUALLY.

Q DO YOU THHNK I T'S LESS THAN 10 PERCENT?

A HONESTLY | DON T KNOW  BECAUSE THE PAG NATI ON THAT I'M
VORKI NG ON NOWVWHI CH IS A WORD DOCUMENT 1S GO NG TO BE

DI FFERENT FROM THE PAG NATION WHEN | T GOES | NTO GALLI ES, AND |
DON' T KNOW THE RATIO. SO | REALLY CAN T SAY.

Q I F YOU COULD BRING UP JONT EXH BIT 4, AND THIS I S THE

PCLI CY AGAI N, PROFESSOR DAVIS, AND | F YOU CAN GO TO PAGE 7 AND
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8. THI S IS THE BLANK FAI R USE CHECKLI ST; DO YOU SEE THAT?

A YES, | DO

Q ONCE THI' S ESSAY BECOMES A PART OF YOUR BOXX | F A PROFESSOR
SQUGHT TO USE THAT CHAPTER THAT WAS PUBLI SHED PREVI QUSLY AS AN
ESSAY, THE PROFESSOR WOULD NEED TO FI LL OQUT A FAIR USE

CHECKLI ST FOR THAT; 1S THAT YOUR UNDERSTANDI NG?

A YES.

Q NOW LET' S LOOK AT THI'S UNDER FACTOR 1, FOR PURPOSE AND
CHARACTER OF THE USE, | F A PROFESSCR AT GECRG A STATE WERE
SEEKI NG TO USE THAT CHAPTER, THAT ESSAY, FOR TEACH NG PURPOSES
I T WOULD BE NONPRCFIT -- | T WOULD BE TEACH NG | NCLUDI NG

MULTI PLE COPI ES FOR CLASSROOM USE AND THEN NONPRCFI T EDUCATI ON;
'S THAT CORRECT?

A YES.

Q AND AM | CORRECT THAT I T WOULD NOT' BE COMMERCI AL ACTI VI TY?
A THAT | S CORRECT.

Q I'T WOULD NOT' BE PROFI TI NG FROM USE?

A ALSO CORRECT.

Q WOULD NOT BE ENTERTAI NMENT; |S THAT CORRECT?

A | SUPPOSE THAT' S TRUE.

Q SKI PPI NG NONTRANSFORMATI VE, | T WOULD NOT BE FOR

PUBLI CATI ON OR FOR PUBLI C DI STRI BUTI ON?

A CORRECT.

Q AND THEN OBVI QUSLY THE PROFESSCR WOULD HAVE TO DECI DE

WHETHER THE USE | S NECESSARY OR WHETHER | T EXCEEDS, BUT
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ASSUM NG THE PROFESSOR CONCLUDED | T WAS NECESSARY, YOU WOULD
AGREE THAT FACTOR 1 WOULD VI GH | N FAVOR OF FAI R USE?

MR MLLER YOUR HONOR |'M GO NG TO OBJECT TO TH' S
LINE OF QUESTIONING  RATHER THAN HAVI NG HER TESTI MONY ABOUT
WHAT SOME OTHER PROFESSOR THI NKS, PERHAPS HE SHOULD ASK HER
WHAT SHE THI NKS.

MR KRUGVAN: | N TERVMB OF WHAT YQU -- LET'S TALK
ABOUT WHAT YOU THINK. | WLL REPHRASE THE QUESTI ON.
BY MR KRUGMVAN:
Q IF YOU VERE USING THI S WORK FOR YOUR CLASS, YOU WOULD
AGREE THAT | T WOULD BE NONPROFI T, EDUCATI ONAL AND TEACH NG?

MR MLLER YOUR HONOR |'M GO NG TO CONTI NUE W TH
THE OBJECTION. WHY DOESN T HE ASK ABOUT ONE OF THE WORKS THAT
THI S PROFESSOR ACTUALLY DI D PERFORM A FAI R USE ANALYSI S ON
RATHER THAN SORT OF AN ABSTRACT SERI ES OF QUESTI ONS ABOUT A
WORK THAT' S NOT EVEN COVPLETED YET.

MR KRUGVAN: TH'S ESSAY |'S COVPLETED AND HAS BEEN
PUBLI SHED, AND | WANT TO PO NT OUT --

THE COURT: 1S TH'S ALL LEADI NG UP TO A QUESTI ON OF
WHETHER SHE FEELS | F SOVEBODY HAD USED THI S EXCERPT WHETHER SHE
THI NKS | T WOULD BE FAI R USE?

MR KRUGVAN: NO, I'M NOT GO NG TO ASK HER THAT
QUESTI ON.

THE COURT: WHAT' S THE PO NT OF THE EXAMPLES THEN?

MR KRUGVAN:  THE PO NT OF THI'S, YOUR HONOR, | THI NK
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AS WE GO THROUGH THI S THE CONCLUSI ON W LL BE THAT PROFESSOR
DAVI S WOULD CONCLUDE THAT IT IS A, QUOTE, FAI R USE, BUT BECAUSE
I T APPEARS I N A BOOK, THE PROFESSCOR |'S ABLE TO PROVI DE COPI ES
FREE OF CHARGE W THOUT THE PAYMENT OF PERM SSI ONS TO STUDENTS
IN THE CLASS - -

THE COURT: WELL THAT PO NT IS MADE AMPLY BY
QUESTI ONS THAT YQOU VE BEEN ASKI NG OTHER W TNESSES.

MR KRUGVAN:  AND THAT' S CONTRASTED WTH I TS
APPEARANCE | N AN ACADEM C JOURNAL WHERE THE UNI VERSI TY LI CENSES
A DATABASE FOR USE OF THAT JOURNAL AND THE PUBLI SHER | N THOSE
I NSTANCES WOULD ACTUALLY RECEI VE PAYMENT.

THE COURT: WE KNOW THAT'S A COVWON THREAD W TH THESE
OTHER W TNESSES, TOO. THE ONLY THING I CAN SEE -- WHERE |
REALLY THOUGHT YOU WERE GO NG WTH THI S WAS TO GO OVER THI S
FAI R USE CHECKLI ST WTH HER, AND THEN SAY | F SOVEBODY HAD USED
AND PUBLI SHED CHAPTER WHATEVER I T WAS ON SOVETHI NG LI KE ERES
WOULD YOU FEEL THAT THAT WAS A PERM SS| BLE FAI R USE, BUT YQU
SAY THAT' S NOT WHERE YQU RE GO NG?

MR KRUGVAN:  NO, THAT'S NOTI. I TS MERELY --

THE COURT: | F THAT'S NOT WHERE YOU RE GO NG WTH I T,
WHAT PURPCSE DCES I T SERVE?

MR KRUGVAN: | T WLL BECOVE APPARENT AS UN VERSI TY
W TNESSES TESTI FY, BUT GECRG A STATE HAS AN ENORMOUS, HUGE
BUDGET AVAI LABLE FOR LI CENSI NG ACADEM C JOURNALS, BUT FOR

PROFESSOR DAVI S AND OTHER PROFESSORS AT THE UNI VERSI TY, THERE
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I'S ZERO DOLLARS ALLOCATED FOR CBTAI NI NG PERM SSI ONS FOR
EXCERPTI NG CHAPTERS AND AS YOU VE SEEN MULTI PLE CHAPTERS OF
BOOKS W THOUT OBTAI NI NG PERM SSI ON.

THE COURT: | DON'T SEE HOWTH S TIES IN WTH THE
QUESTI ONS THAT YOU RE ASKI NG ABOUT THI S FAI R USE CHECKLI ST,
THOUGH. IT DOESN T --

MR MLLER YOUR HONOR, THI S | S STARTI NG TO SOUND A
LI TTLE BI'T LIKE CLOSI NG ARGUVENT. HE' S GOT' A W TNESS HERE WHO
TAUGHT A CLASS AND HAS DONE SOVE WORK, AND HE CAN ASK HER
QUESTI ONS ABQUT THAT, BUT HYPOTHETI CALS AND STARTI NG TO LEAD
TOMRD QUESTI ONS ABOUT PERM SSI ON FEES AVAI LABLE - -

THE COURT: | DON T KNOWWHAT THE W TNESS MAY BE I N A
PCSI TION TO TESTIFY TO | JUST QUESTI ON WHY WE' RE GO NG OVER
TH'S FAIR USE CHECKLI ST WTH HER I F I T DOESN T COVE TO SOVE
BOTTOM LI NE QUESTI ON.

MR KRUGVAN: BOTTOM LINE IS | F SHE AS A PROFESSOR
COWPLETED THE CHECKLI ST, THEN SHE COULD USE I T W THOUT THE
PAYMENT OF ANY PERM SSI ONS, AND THAT' S CONTRASTED W TH
SI TUATI ONS THAT EXI ST MERELY BECAUSE THAT SAME, VERY SAME ESSAY
APPEARED | N AN ACADEM C JOURNAL AND THE - -

THE COURT: WE ALREADY KNOW THAT | T WAS ALREADY
PUBLI SHED I N A JOURNAL.

MR KRUGVAN:  WVE DO

THE COURT: SO THAT DCOESN T REALLY HAVE ANYTHI NG TO

DO WTH YOUR QUESTI ONS HERE EI THER, BUT YOU DON' T WANT TO HER
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WHETHER SHE THINKS | T WOULD BE A FAIR USE, | S THAT WHAT YOU RE
SAYI NG?

MR KRUGVAN:  WELL, | THINK I WAS GO NG TO ESTABLI SH
THAT SHE CONSIDERED I T. USING THE GEORGA A STATE CHECKLI ST THAT
WE' VE SEEN THAT HER ANALYSI S WOULD END UP AT FAI R USE, BUT
THERE |'S NO RATI ONAL DI STI NCTI ON MERELY BECAUSE OF THE FACT
THAT | T APPEARS IN A BOOK AS DI STI NGUI SHED FROM AN ACADEM C
JOURNAL THAT PERM SSI ONS WOULD NOT BE PAI D.

MR MLLER YOUR HONOR, WE' RE NOT' SURE WHAT THE
RELEVANCE IS OF THE FACT THAT I T APPEARS IN A JOURNAL VERSUS
WHETHER A FAI R USE - -

THE COURT: | DON T SEE WHERE TH S LI NE OF
QUESTIONING I S GO NG LET'S GO ON TO SOVETHI NG ELSE. THAT 1S,
I DONT HOWI T S GO NG ANYWHERE THAT WOULD HELP YQU.

MR KRUGVAN:  THEN | HAVE NO FURTHER QUESTI ONS.

CROSS- EXAM NATI ON
BY MR M LLER
Q GO0D AFTERNOON, PROFESSOR DAVI S.
A HELLO.
Q MY NAME IS RICH M LLER, AND I'M HERE ON BEHALF OF THE
DEFENDANTS I N THI S CASE, AND | BELI EVE WE' VE MET BEFORE?
A VE HAVE.

MR MLLER IF | MY, YOUR HONOR, | WLL BEG N JUST
BY ADDRESSI NG A FEW THI NGS THAT MR KRUGVAN AND YOU ALL WERE

DI SCUSSI NG JUST A MOMENT AGO.
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BY MR M LLER

Q FI RST OF ALL, MR KRUGVAN WAS ASKI NG YOU A LITTLE BIT
ABQUT YOUR BOOK; | S THAT CORRECT?

A YES.

Q AND HE WAS ASKI NG YOU ABOUT A CHAPTER YQU USED IN YOUR
BOOK; DO RECALL THAT?

A THE - -

Q "M SORRY, THE CHAPTER THAT WAS PUBLI SHED. @THE CHAPTER
THAT YOU HAD TAKEN OQUT OF YOUR BOOK, AND THEN HE WAS ASKI NG YQU
A LITTLE BIT ABOUT YOUR BOOK, HOWN MANY CHAPTERS WERE | N, THAT
KIND OF THI NG?

YES.

YOUR BOOX | S NOT' QUI TE COVWPLETE YET, IS IT?

THAT CORRECT.

BUT IS YOUR BOCK GO NG TO HAVE A PREFACE?

YES.

AND | S YOUR BOOK GO NG TO HAVE AN | NDEX?

YES.

AND | S YOUR BOOK GO NG TO HAVE A TABLE OF CONTENTS?

YES.

VWHO | S GO NG TO CREATE THOSE THI NGS FOR YOUR BOOK?

> o0 » © » O » O > O >

| WLL CREATE THE INDEX -- | SHOULD SAY THE DI FFERENCE
BETWEEN A PREFACE AND ACKNOALEDGVENTS |'M NOT QU TE SURE. IT
WLL HAVE ACKNOALEDGVENTS. THAT'S WHAT I T WLL SAY ON THE TOP

OF THE PAGE, AND THE TABLE OF CONTENTS | S BEI NG FORVATTED BY
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THE PRESS, BUT THE CHAPTER TI TLES ARE ALL OF MY OMN DEVI SI NG
SO | WROTE IT.
Q OKAY. WOULD YOU CONSI DER THOSE CONTRI BUTI ONS TO THE WORK,
THE TABLE OF CONTENTS, THE | NDEX, THE ACKNOALEDGVENTS PART OF
YOUR ORI G NAL CONTRI BUTI ON TO THE WORK?
A YES.
Q OKAY. NOW MOVI NG ON TO YOUR SYLLABUS WHI CH | BELI EVE MR
KRUGVAN WAS USI NG AT PLAINTI FFS' EXH BI T 512 I N THE Bl NDER THAT
HE GAVE YOQU, AND |'LL JUST CONTI NUE TO REFER TO THAT NUMBER.
A OKAY.
Q HE WAS TALKI NG ABOUT THE READI NGS THAT YQU ASSI GNED I N
YOUR COURSE; DO YOU RECALL THAT?
A YES.
Q AND | N YOUR VI EW THE READI NGS THAT YOQU ASSI GNED TO YOUR
STUDENTS ARE REQUI RED;, 1S THAT RI GAT?
A YES.
Q "D LIKE TO EXPLORE THAT JUST A LITTLE BIT. SO IF YQU LL
TURN TO PAGE 4 OF YOUR SYLLABUS AT PLAINTIFFS EXH BIT 512 --
"M SORRY, LET ME BACK UP A LITTLE BIT.

LET" S START WTH PAGE 1, AND CAN YQU JUST TELL ME A
LI TTLE BI T ABOUT HOW YOU ESTABLI SH THE GRADE FOR THE STUDENTS
IN YOUR CLASS?
A I HAVE THE STUDENTS WRI TE THREE BOOK REVI EW5, AND ON WEEKS
THAT STUDENTS ARE READI NG BOTH A BOOK AND OTHER READI NG

MATERI ALS, |1 T'S SUPPCSED TO BE A SYNTHESI S. THEY' RE WRI TI NG
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THREE OF THOSE PAPERS OVER THE COURSE OF THE SEMESTER. THAT IS
ALTOGETHER WORTH 60 PERCENT OF THEI R GRADE.

THEY HAVE TO CHOSE AMONG WEEKS 5 THROUGH 15. FOR THE
FI RST THREE WEEKS OF THE CLASS WHERE THEY' RE ACTUALLY READI NG
TEXTS, THEY' RE OBLI GATED TO PUT TOGETHER A Tl MELI NE BASED ON
SORT OF GRAND NARRATI VE SURVEYS OF AMERI CAN H STORY. THEY' RE
PUTTI NG TOGETHER A TI MELI NE BASED ON THE BOOK AND THEN WRI TI NG
AN ESSAY ABQUT THEIR CHO CES. THEY ARE OBLI GATED TO DO ALL
THREE OF THOSE.

THE REST OF THE SEMESTER THEY ARE FREE TO CHOOSE, AND
THEN 10 PERCENT FOR THAT AND THAT' S 10 PERCENT EACH AND THAT
COVES TO 90 PERCENT, AND THE REMAI NI NG 10 PERCENT | S
PARTI Cl PATI ON AND THAT COMES TO A HUNDRED.
Q "M GA NG TO BREAK THAT DOMN A LITTLE BIT SO IT'S VERY
CLEAR LET'S GO TO PAGE 4 OF YOUR SYLLABUS.
A YES.
Q THERE ARE THREE WEEKS LI STED I N PART ONE, THREE SURVEYS;
DO YOU SEE THAT THERE?
A I DO
Q SO TELL ME ABQUT HOW YOU HAVE YOUR STUDENTS READ AND WRI TE
ABQUT THAT SECTI ON, THE BOOKS | N THAT SECTI ON OF YOUR SYLLABUS,
AND HOW THAT CALCULATES | NTO THEI R GRADE?

MR KRUGVAN:  OBJECT, YOUR HONOR, THE MATERI ALS THAT
HE' S ASKI NG PROFESSCR DAVI S ABOUT ARE NOT AMONG THE ONES THAT

ARE ON THE JO NT EXH BI T.
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THE COURT: OVERRULED.
BY MR M LLER
Q YOU CAN GO AHEAD AND ANSWER
A SURE. JUST TO CLARI FY, YOQU RE ASKI NG ME WHAT | EXPECT OF
THE STUDENTS WHEN THEY WRI TE THESE THREE PAPERS?
Q THE QUESTION | S WHAT |S THE ASSI GNVENT AS TO WEEKS 2, 3
AND 4 I N YOUR COURSE?
A THEY ARE TO COVE TO CLASS HAVI NG READ THE TEXT ASSI GNED,
AND ALSO PREPARE TO HAND | N A SHORT ESSAY, ONE OR TWD PACGES
DOUBLE SPACED ABOUT A TI MELI NE THAT THEY HAVE CREATED BASED ON
EACH OF THESE TEXTS, AND THEY ALSO ARE SUPPOSED TO HAND I N THE
TI MELI NE.

AND My EXPECTATION IS OVER THE COURSE OF READI NG
THESE THREE BOOKS, THEY W LL SEE HOW DI FFERENT HI STORI ANS
CREATE GRANDVASTER NARRATI VES I N AMERI CAN HI STORY AND DI FFERENT
WAYS OF LOCKI NG AT H STCRY.
Q OKAY. AND THEY ARE REQUI RED TO READ EACH OF THESE WEEKS
AND THAT ADDS UP TO 30 PERCENT OF THEI R GRADE; IS THAT CORRECT?
A CORRECT.
Q NOW THERE IS A 60 PERCENT PCRTI ON AND A 10 PERCENT PORTI ON
REMAI NI NG I N THE GRADE, RI GHT?
A YES.
Q SO FOR THE 60 PERCENT PORTI ON THAT COVES FROM PARTS 2, 3,
4 AND 5, IS THAT CORRECT, OF YOUR SYLLABUS?

A THAT' S CORRECT.
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MR KRUGVAN:  OBJECTI ON LEADI NG

THE COURT: |'LL ALLOWIT. | TH NK THERE' S ALREADY
BEEN TESTI MONY THAT' S THE EQUI VALENT OF THAT.
BY MR M LLER
Q HOW DO THE STUDENTS WRI TE ABOUT THE RENMAI NI NG WORKS FOR
THAT 60 PERCENT?
A BY THEI R OAN CHOOSI NG BASED ON MAYBE THEI R OAN | NTEREST,
BASED ON -- THEY ARE SUPPOSED TO HAVE | BELIEVE -- | WOULD HAVE
TO READ BACK I N MY SYLLABUS, BUT GENERALLY | HAVE THEM CHOOSE
WHAT THEY' RE GO NG TO WRI TE ABQUT | N ADVANCE | N THE BEG NNI NG
OF THE SEMESTER

SO BASED ON THEI R | NTEREST, |F THEY' RE | NTERESTED | N
GENDER HI STORY THEY W LL TAKE GENDER HI STORY BOCKS. | F THEY' RE
I NTERESTED I N PCLI TI CAL HI STORY, BOOKS OF PCLI TI CAL H STORY AND
SO ON.

THE COURT: AND THEN YOQU APPROVE THE TOPIC CHO CE I N
ADVANCE?

THE WTNESS: | TS BASI CALLY A BOOK REVI EW SO - -

THE COURT: |'M TALKI NG ABOUT THE 60 PERCENT NOW

THE W TNESS: YES.

THE COURT: THEY JUST PI CK A BOOK TO REVI EW?

THE WTNESS: THEY PI CK THREE BOOKS TO REVI EW

THE COURT: THEN |I'M CONFUSED. | THOUGHT YQU SAI D
WHEN THEY REVI EW THE THREE BOOKS THAT' S 30 PERCENT?

THE WTNESS: NOT EACH, IT'S 30 PERCENT ALTOGETHER.
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SO EACH OF THESE WEEKS | S 10 PERCENT, AND THEN EACH OF THE
SUBSEQUENT PAPERS | S 20 PERCENT EACH. SO THAT'S 60 PERCENT
ALTOGETHER FOR THESE BOOK REVI EW5.

THE COURT: ALL RI GHT.
BY MR M LLER
Q SO YOU WLL RECALL MR KRUGVAN MENTI ONED AN ESSAY TO YQU
BY FI ELDS | DEOLOGY AND RACE I N AMERI CAN HI STORY, WHAT WEEK DOES
THAT APPEAR | N?
A THAT' S | N WEEK 5.
Q AND THERE WAS ANOTHER ONE MENTI ONED BY LAWRENCE LEVI NE,
SLAVE SONGS; WHAT WEEK DI D THAT APPEAR | N?
A THAT' S WEEK 8.
Q SO READI NGS THAT APPEAR | N WEEK 5 AND WEEK 8, STUDENTS DO
NOT NECESSARI LY HAVE TO WRI TE ABQUT IT; IS THAT CORRECT?
A THAT' S CORRECT.
Q SO A STUDENT DCES NOT NECESSARI LY HAVE TO WRI TE ABOUT THE
FI ELDS READI NG OR THE LEVI NE READI NG IS THAT CORRECT?
A THAT' S CORRECT.
Q TO GET FULL PO NTS QUT OF THE 60 PERCENT, CORRECT?
A THAT' S TRUE.
Q NOW THERE' S A REMAI NI NG 10 PERCENT AND THAT' S DI SCUSSI ON,
Rl GHT?
A YES.
Q AND HOW DO YQU DECI DE WHAT THE SCCORI NG IS FOR DI SCUSSI ON?

A PART OF I T IS BASED ON OTHER REQUI REMENTS THAT STUDENTS
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COME TO CLASS EVERY WEEK W TH A DI SCUSSI ON QUESTI ON READY TO
POSE TO THE CLASS, AND WE WRI TE ALL THE DI SCUSSI ON QUESTI ONS UP
ON THE BOARD AND USE THOSE AS A SPRI NGBOARD FOR STARTI NG THE
SEM NAR CONVERSATION. THAT'S A BI G PART OF IT.
Q OKAY. SO ON WEEK 5 ALONG WTH THE FI ELDS ESSAY THERE | S
ANOTHER ASSI GNVENT; | S THAT CORRECT?
A YES.
Q A STUDENT COULD COVE W TH A DI SCUSSI ON QUESTI ON FOR THAT
OTHER READI NG | SN T THAT CORRECT?
A THAT' S CORRECT.
Q AND NOT' FROM THE FI ELDS - -
A I THNK IT"S FAIR TO SAY THAT MOST OF THEM DO COMVE W TH
DI SCUSSI ON QUESTI ONS BASED ON THE BOOK.
Q VWHY | S THAT?

MR KRUGVAN:  CBJECTI ON, LACK OF FOUNDATI ON.

THE COURT:  SUSTAI NED.
BY MR M LLER
Q BUT I T'S CORRECT THAT THEY DON T HAVE TO ASK A QUESTI ON
ABQUT THE FI ELDS ESSAY, RI GHT?
A THAT' S CORRECT.
Q AND | S THAT SAME THI NG TRUE FOR THE LEE ESSAY?
A YES.
Q SO PUTTING ALL THI' S TOGETHER, CAN A STUDENT GET AN A I N
YOUR CLASS W THOUT EVER READI NG LEVI NE OR FI ELDS?

A YES.
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CAN A STUDENT - -

ITS A TERRIBLE THI NG TO HAVE TO ADM T.

AND | AM SORRY TO ASK THAT.

> O >» O

I AM SURE IT'S ACTUALLY HAPPENED | N MY CLASS.
THE COURT: | T SOUNDED LI KE A YES NMAYBE.
THE W TNESS: YES.
BY MR M LLER
Q AND, I'N FACT, A STUDENT COULD GET FULL CREDI T, A HUNDRED
PERCENT I N YOUR CLASS W THOUT EVER READI NG FI ELDS OR LEVI NE,
CORRECT?
A YEAH.
Q LET ME MOVE ON TO SOVETHI NG ELSE HERE.
MR MLLER |'M NOI SURE THAT' S BEEN MOVED | NTO
EVI DENCE. | WOULD MOVE PLAI NTI FFS' EXHI BI'T 512, HER SYLLABUS,
I NTO EVI DENCE?
MR KRUGVAN:  NO OBJECTI ON, YOUR HONOR.
THE COURT: | T°S ADM TTED.
BY MR M LLER
Q OKAY. NOWI'D LIKE TO TALK TO YQU JUST A LITTLE BIT MORE
ABQUT THE LEVI NE AND FI ELDS ESSAY, IF | M GAT?
A OKAY.
MR MLLER IF | MAY APPROACH YOUR HONCR?
THE COURT: YES.
BY MR M LLER

Q FI RST BACK TO YOUR SYLLABUS, YQOU ASSI GNED THE FI ELDS ESSAY
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IN WEEK 5, CORRECT?
A YES.
Q WHAT WERE YOQU TEACHI NG I N WEEK 5?
A VELL, THE BOOK THAT THE WEEK WAS BASED ON | S MORGAN S
AMERI CAN SLAVERY, AMERI CAN FREEDOM WHI CH | S ABOUT THE CREATI ON
OF RACI AL | DEOLOGY I N THE UNI TED STATES I N THE COLONI AL
PERIOD. TH' S BOOK IS ABOUT VIRG NI A I N PARTI CULAR

SO THAT CLASS SESSION IS ABOUT RACI AL | DEOLOGY I N
AMERI CAN AND WHERE THEY COMVE FROM
Q OKAY. AND WHY DI D YQU SELECT THE ESSAY FROM FlI ELDS FOR
THAT CLASS?
A BECAUSE SHE DEALS W TH THE SAME SUBJECT FROM A DI FFERENT
ANGLE. | THOUGHT IT WAS A NICE -- THE FI ELDS ESSAY IS QUI TE
G00D, AND I T'S MORE THEORETI CAL THAN THE MORGAN BOXK I'S, AND SO
| THOUGHT IT WAS A NI CE WAY FOR STUDENTS TO GET SQOVE | DEA OF
HOW HI STORI ANS THEORI ZE ABOUT RACE THEORY BEFCRE THEY JUMP | NTO
A BOOK ABQUT -- BASED ON ARCHI VAL EVI DENCE WHI CH | S WHAT MORGAN
DCES.
Q OKAY. AND HOW MANY PAGES ARE I N -- THAT FI ELDS ESSAY
COVES FROM A TEXT, CORRECT?
A I T COVES FROM A CCOLLECTI ON OF ESSAYS.

MR MLLER  MAY | APPROACH, YOUR HONOR?

THE COURT: YOU MAY.
BY MR M LLER

Q I HAVE HANDED YOU WHAT' S MARKED DEFENDANTS EXHI BI T 769.
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CAN YQU TELL ME WHAT THAT | S?
A ITS A BOOK, A COLLECTI ON OF ESSAYS CALLED REG ON, RACE
AND RECONSTRUCTI ON ESSAYS IN HONOR OF C. VANN WOODWARD.
Q AND | S THAT THE EDI TI ON OF REG ON, RACE AND RECONSTRUCTI ON
FROM WHI CH YOU ASSI GNED THE FI ELDS ESSAY?
A YES.

MR MLLER YOUR HONOR, | MOVE DEFENDANTS' EXH BIT
769 | NTO EVI DENCE.

MR KRUGVAN:  NO OBJECTI ON.

THE COURT: REM ND WHO C. VANN WOODWARD | S?

THE WTNESS: HE IS AN H STORI AN OF THE AMERI CAN
SQUTH.  HE HAS WRI TTEN ABOUT THE CREATION OF JIM CRON HE' S
VWRI TTEN ABOQUT TOM WATSON. HE'S WRI TTEN ABOUT SOUTHERN HI STORY
RECONSTRUCTI ON, RACI AL | DEOLOG ES I N THE UNI TED STATES. A VERY
CRUCI ALLY | MPORTANT HI STORI AN OF THE SOUTH.
BY MR M LLER
Q WHAT PACGES OF THE READI NG THAT YQU ASSI GNED FROM THAT

TEXT?

>

143 THROUGH 177.
OKAY. ABOUT HOW MANY PAGES | S THAT?
34.

AND HOWN MANY PACGES ARE IN THE BOOK?

o > O

THE LAST PAGQ NATED PAGE IS 463, AND THEN PREVI QUS TO THAT,
THERE ARE ABOUT 25, 30 SOVE ODD PAGES OF | NTRODUCTI ON BEFCRE

THE ESSAYS BEG N AND Tl TLE PAGE AND SO ON.
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Q SO YOQU ASSI GNED ROUGHLY 34 PAGES QUT OF 463 PLUS 30
SOVETHI NG?
A ROUGHLY 500 PAGES.
Q I WON' T ASK YOU TO DO THE MATH ON THE STAND - -
A THANK YQU.
Q BUT CAN YOU TELL ME APPROXI MATELY HOW MUCH THAT | S; WHAT
PERCENTAGE THAT M GHT BE.

LET ME ASK A BETTER QUESTION. IS THAT LESS THAN 10
PERCENT?
A YES.

MR MLLER NOW YOUR HONOR, THE PLAI NTlI FFS' ASSERT
THAT 7.8 PERCENT WAS USED FOR FROM THI S BOCK.
BY MR MLLER
Q SO HOW DI D YOQU | NTEND FOR YOUR STUDENTS TO ACCESS THE
ESSAY, THE FI ELDS ESSAY?
A VI A ERESERVE.

THE COURT: |' M SORRY?

THE W TNESS: ERESERVE.
BY MR M LLER
Q AND DI D YQU ASK THE LI BRARY TO LOAD TH S EXCERPT ONTO
ERESERVES?
A YES, | DID
Q WHAT STEPS DI D YOU TAKE BEFORE YOQU ASKED THE LI BRARY TO
LOAD THAT ONTO ERESERVES?

A | CHOSE THE ESSAY. | WENT TO THE ERESERVE WEBSI TE AND - -
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I SHOULD SAY THAT AT THFS PONT | ALSO -- TO BE HONEST | DON T
REMEMBER | F | HAD A HARDCOPY OF THE CHECKLI ST OR | LINKED TO
THE CHECKLI ST. THERE' S A LI NK AVAI LABLE AT THE ERESERVE
VEBSI TE, BUT | KNOW THAT WHEN | WAS PUTTI NG STUFF UP ON
ERESERVES, | LOOKED AT THE CHECKLI ST AS | WAS DA NG SO

THEN ONCE | CLICKED ON, IT FALLS UNDER FAI R USE, THE
RESTRICTIONS OF FAIR USE. | CLICKED ON PART OF BOOK VHICH I S
ONE OF THE OPTIONS WHI CH TOOK ME TO A PAGE THAT ASKED ME FOR
THE | NFORMATI ON THAT WE' VE ACTUALLY ALREADY DI SCUSSED. SO THE
ClI TATI ONAL | NFORVATI ON, THE PAG NATI ON THAT | WANTED UP ONLI NE
AND THEN | SENT I T OFF.
Q OKAY. YQU MENTI ONED A CHECKLI ST. ARE WE TALKI NG ABQUT A
FAI R USE CHECKLI ST?
A YES.
Q I F YOQU LL LOCK I N THE BI NDER THAT | JUST HANDED YQU, THERE
I'S SOVETH NG MARKED DEFENDANTS EXHI BI T 473.
A YES.
Q JUST BEFORE | GET TO THAT, DI D YOU ACTUALLY PHYSI CALLY
FILL QUT A FAIR USE CHECKLI ST?
A NO, | DIDN T.
Q OKAY. HOWDI D YOU GO ABOUT ANALYZI NG FAIR USE THEN FOR
TH S WORK?
A | READ | T OVER BASED ON MY UNDERSTANDI NG OF THE TERMS | N
THE CHECKLI ST AND DETERM NED THAT TO THE BEST OF My ABILITY |

HAD DECI DED THAT | T FELL UNDER THE CATEGCRY OF FAI R USE.
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JUST SO I'M CLEAR, YQU HAD A CHECKLI ST THAT YOU LOOKED AT?
| DI D.

AND YOU ANALYZED EVERY FACTOR ON THE CHECKLI ST?

> O >» O

YES.

MR KRUGVAN:  OBJECTI ON, LEADI NG

THE COURT:  SUSTAI NED.
BY MR M LLER
Q ONCE YOQU HAD THE CHECKLI ST I N FRONT OF YOU, WHAT DI D YQU
DOWTH I T?
A | READ THROUGH THE CATEGORI ES THAT WEI GHED ElI THER I N FAVOR
OF FAIR USE OR AGAI NST FAI R USE AND MADE MY DECI SI ON BASED ON
MY UNDERSTANDI NG OF THE TERMS.
Q AND DO YQU FEEL LI KE YOU MADE A FULL EVALUATION OF ALL OF
THE FAI R USE FACTORS | N GOCOD FAI TH?
A YES.
Q AND VHAT WAS YOUR CONCLUSI ON AS TO WHETHER CR NOT YOUR USE
WAS FAI R?
A | DECI DED THAT THE USE WAS FAI R
Q OKAY. AND NOW LET ME DI RECT YOU TO DEFENDANTS' EXH BI T
473.
A OKAY.
Q WHAT |'S THAT DOCUMENT?
A THS IS THE FAI R USE CHECKLI ST THAT | FILLED QUT I N LATE
NOVEMBER OF 2010.

Q VWHY DI D YOU CREATE TH S DOCUMENT?
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I WAS ASKED TO

OKAY. AND WHY DI D YOU HAVE A NEED TO FILL I'T QUT?

BECAUSE - -

o > O >

THAT' S NOT A GOOD QUESTION. LET ME BACK UP.
WHEN YOU MENTALLY FI LLED OUT YOUR CHECKLI ST FOR THI'S

FI ELDS WORK, DI D YOU COMPLETE AND RETAIN A COPY OF THE FAI R USE
CHECKLI ST AT THE TI ME?

MR KRUGVMAN: OBJECTION, | DON T KNOW HOW YOU CAN
RETAIN A COPY OF SOVETHI NG THAT' S BEEN COMPLETED MENTALLY.

THE COURT: | DON T SEE HOW YOU CAN El THER

MR MLLER SO | TH NK WVE KNONWHAT THE ANSWER W LL
BE THEN.

THE COURT: | SEE. OKAY. GO AHEAD THEN
BY MR M LLER
Q GO AHEAD.
A.  REPEAT THE QUESTI ON?
Q  VHEN YOU MENTALLY FILLED OUT THE FAI R USE CHECKLI ST PRI OR
TO ASKI NG THE LI BRARY TO POST THE FI ELDS ESSAY ON ERESERVES,
DID YOU PRINT OUT A COPY OF THE COVPLETED CHECKLI ST?
A NO | DIDNT.
Q  OKAY.

THE COURT: AND THAT WOULD BE BECAUSE YOU HAD NOTHI NG
TO COPY?
THE WTNESS: |'M NOT SURE WHY | DIDN T FILL OUT A

CHECKLI ST. | FELT THAT BY HAVI NG DONE THI S | N GOOD FAI TH
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MENTALLY THAT | HAD FULFI LLED THE OBLI GATI ONS.

THE COURT: WE NEED TO MOVE FORWARD W TH MORE
DI SPATCH.

MR MLLER FAI R ENOUGH
BY MR M LLER
Q DO YQU BELI EVE THAT DEFENDANTS EXH BIT 473 1S A FAIR AND
ACCURATE REPRESENTATI ON OF THE FAI R USE EVALUATI ON THAT YQU
MADE AT THE TI ME YOU WERE PCSTI NG THE FI ELDS ESSAY ON
ERESERVES?

A YES, | DO

MR MLLER YOUR HONOR, | WOULD MOVE DEFENDANTS
EXH BI' T 473 | NTO EVI DENCE AS A RECREATED CHECKLI ST.

MR KRUGVAN:  YOUR HONOR, WE OBJECT BASED ON
RELEVANCE. | T WAS NOT CREATED AT OR ABQUT THE TI ME. BEST
EVI DENCE RULE, AND THAT ON I TS FACE I T SHONS THAT I T WAS NOT
PREPARED UNTI L NOVEMBER COF 2010.

THE COURT: |I'LL ADMT IT.

BY MR M LLER
Q [ JUST WANT TO LOCK VERY QUI CKLY AT A COUPLE OF THI NGS
THAT YOU CHECKED I N YOUR CHECKLI ST -- 1I'M GO NG TO MOVE ALONG

LET" S MOVE ONTO THE OTHER EXCERPT THAT YQOU USED | N
YOUR COURSE. IT'S INWEK 8 | BELIEVE. TURN NG BACK TO YOUR
SYLLABUS?

A UH HUH ( AFFI RVATI VE) .

Q AND THAT IS AN EXCERPT FROM THE UNFORGETTABLE PAST; IS
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THAT CORRECT?
A UNPREDI CTABLE PAST.
Q YES. CAN YOQU TELL ME GENERALLY WHAT THE BOOK |'S; WHAT THE
UNPREDI CTABLE PAST | S?
A IT 1S A COLLECTI ON OF ESSAYS BY LAWRENCE LEVINE. HE' S A
CULTURAL HI STORI AN, AND THE BOOK DEALS WTH A LOT OF DI FFERENT
TOPI CS.
THE ESSAY THAT | CHOSE WAS ABOUT NEGRO SPI RI TUALS
FROM THE SLAVE ERA AS A WAY OF TRYI NG TO UNDERSTAND WHAT LI FE
WAS LI KE FOR SLAVES UNDER SLAVERY, BUT THE BOOK ALSO | NCLUDES
ESSAYS ON THE DEPRESSI ON, THE NEW DEAL AND ANTEBELLUM NORTH.
SOIT S A COLLECTI ON OF ESSAYS THE OVERARCH NG THEME
OF VHICH IS CULTURAL HI STORY I N A VERY GENERAL SENSE.
Q OKAY. AND THEN SPECI FI CALLY YOU CHOSE AN ESSAY CALLED
SLAVE SONGS AND SLAVES CONSCI QUSNESS. WHAT |'S THAT ABQUT?
A TS ABOUT -- WELL, I T'S ABOQUT SLAVE SPI RI TUAL MUSI C, BUT
THE LARGER QUESTION THAT I T ASKS IS HOW I F VVE ARE TRYI NG TO
UNDERSTAND A CULTURE THAT LEFT BEHI ND SUCH LI TTLE WRI TTEN
RECORD, WHAT SORT OF EVI DENCE CAN WE USE, AND HOW CAN V\E
I NTERPRET I T. SO THE ESSAY | S BOTH ABQUT THE SUBJECT BUT I T S
ALSO ABOUT METHOD.
Q HOW DI D YOU ORI G NALLY BECOVE AWARE OF THE SLAVE SONGS
ESSAY BY LEVI NE?
A I T WAS | NTRODUCED TO ME AS A GRADUATE STUDENT WHEN | WAS

DA NG My COURSE WORK AT EMORY.
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Q  HOWWAS | T PROVI DED TO YOU AT THAT TI ME?
A, IN WHAT FORM CR - -
Q  YES.

| DON T RECALL IF I'T WAS HANDED TO ME AS A COLLECTI ON OF

Pl ECES OF PAPER OR I F | T WAS MADE AVAI LABLE TO ME ON AN EMORY
ERESERVE SITE, BUT I T WAS REQUI RED I N THE SYLLABUS BY MY
ADVI SOR AND SO | READ IT.
Q OKAY. AND AFTER I'T WAS ASSI GNED I N YOUR CLASS YOU VENT
QUT AND BOUGHT A COPY, RIGHT?

MR KRUGVAN:  OBJECTI ON, LEADI NG AND RELEVANCE.

THE COURT: SUSTAINED ON LEADING | DON T KNOW
WHETHER | TS RELEVANT OR NOT. [|'M NOT' SURE WHERE YOU RE GO NG
WTH TH'S. |1'M GJ NG TO NEED TO HEAR MORE.

MR MLLER  OKAY. THE SIMPLE DI RECTI ON, YOUR HONCR,
I'S THAT AS SHE JUST TESTI FI ED SHE WAS G VEN TH S EXCERPT WHEN
SHE WAS A GRADUATE STUDENT AND WENT OUT AND THEN PURCHASED | T
TO USE | N HER OAN TEACH NG AS A PROFESSCOR

THE WTNESS: JUST TO CLARIFY, | USED THE LI BRARY
COPY BECAUSE | DID BUY I T, AND THEN I LGANED IT QUT TO SOVEBCODY
AND NEVER SAWI T AGAI N, BUT | BOUGHT THE BOCK.

THE COURT: |I'M NOT SURE | SEE THE RELEVANCE. WHAT'S
THE RELEVANCE?

MR MLLER | TH NK THE RELEVANCE, YOUR HONOR, | S
THAT THERE ARE PROFESSORS WHO HAVE TESTI FI ED THAT THEY HAVE

SOVE KNOALEDGE OF STUDENTS PERHAPS BUYI NG WORKS. HERE' S AN
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I NSTANCE WHERE AN EXCERPT WAS G VEN TO A GRADUATE STUDENT, AND
THEY, IN FACT, WENT OUT AND PURCHASED THE WORK.

AND TO SOME DEGREE THAT'S THE KIND OF THI NG THAT
HAPPENS AS GRADUATE STUDENTS ARE I N THE PROCESS OF COLLECTI NG
WORKS FOR THEI R OMN LI BRARI ES WHEN THEY' RE GO NG TO BECOVE
PROFESSORS, THEY TAKE WHAT THEY LEARNED ABQUT | N UNDERGRAD TO
COWPI LE THOSE LI BRARI ES THEY USE.

MR KRUGVAN:  OBJECT AGAI N ON RELEVANCE GROUNDS.
WHAT TH S PROFESSCR MAY HAVE DONE AT ONE PO NT |'S | RRELEVANT
AND QUTSI DE THE Tl ME PERI OD THAT WE' RE FOCUSED ON.

THE COURT: |'LL SUSTAIN THE OBJECTI ON.

MR MLLER THANK YOU, YOUR HONCR
BY MR MLLER
Q NOW CAN YOU TELL ME WHY YOU ASSI GNED SLAVE SONGS AND SLAVE
CONSCl QUSNESS FOR WEEK 87
A VELL, THE MAIN TEXT FOR WEEK 8 WAS EUGENE GENOVESE THE
WORLD THE SLAVES MADE WHICH | S ALSO AN EXAM NATI ON, AN ATTEMPT
TO UNDERSTAND WHAT LI FE WAS LI KE FOR SLAVES UNDER SLAVERY I N
THE UNI TED STATES.

GENOVESE AND LEVI NE HAVE VERY DI FFERENT METHODS OF
DA NG THIS. THEY COME TO THEI R MATERI AL FROM | NTERPRETI VE
ANGLES, AND | WANTED MY STUDENTS TO SEE HOW HI STORI ANS LOCK AT
THE SAVE TCOPI C | N DI FFERENT WAYS.
Q SO I N THAT REGARD I T'S ACTUALLY SOVEVWHAT SI M LAR TO

THE REASON YOU ASS|I GNED THE PRI OR EXCERPT THAT WE WERE JUST
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TALKI NG ABOUT AS COVPLI MENTARY TO THE PRI MARY READI NG FOR THAT
WEEK?

MR KRUGVAN:  OBJECTI ON, LEADI NG

THE W TNESS: YES.

THE COURT:  SUSTAI NED.
BY MR M LLER
Q DO YQU BELI EVE THAT YOU ASSIGNED I'T FOR A SI M LAR REASON
AS THE PRI OR EXCERPTS WE JUST DI SCUSSED?

MR KRUGVAN:  OBJECTI ON, LEADI NG

THE COURT:  SUSTAI NED.
BY MR M LLER
Q HOW MANY PAGES ARE | N REG ON, RACE AND RECONSTRUCTI ON?
A 463. SO | TH NK WE HAD DECI DED THAT I'T WAS ABQUT
SOMVETHI NG JUST UNDER 500.
Q OKAY. AND YQU ASSI GNED WHAT PAGES QUT OF THAT?
A 143 THROUGH 177.
Q VWAIT AMNUTE. 1'M SORRY. | SWTCHED BOOK TI TLES.

QUT OF THE UNPREDI CTABLE PAST HOW MANY PAGES | S THAT
BOOK?
A I TS 372 PAG NATED PAGES, AND THEN ABOQUT 12, MAYBE A
LI TTLE BIT MORE MAYBE 14 PACGES IN ADDI TI ON, SO A LI TTLE LESS
THAN 400 PAGES.
Q AND VWHAT PAGES DI D YOU ASSI GN THE STUDENTS TO READ FROM
THAT TEXT?

A PAGES 35 THROUGH 58.
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Q OKAY. AND ROUGHLY DO YQU BELI EVE THAT'S LESS THAN 10
PERCENT?

A I DO

Q OKAY. NOW DI D YOU FOLLOW THE SAME PROCESS FOR LOADI NG
TH S EXCERPT ONTO ERESERVES AS YOU DI D FOR THE PRI OR EXCERPT?
A | DI D.

Q OKAY. DI D THAT | NCLUDE MENTALLY FI LLI NG A FAIR USE
CHECKLI ST?

A YES.

Q AND VHEN YQU FI LLED OQUT THAT FAIR USE CHECKLI ST, DI D YQU
EVALUATE ALL OF THE FACTORS ON THE FAI R USE CHECKLI| ST?

A YES.

Q AND DI D YOU ARRI VE AT A CONCLUSI ON AS TO WHETHER OR NOT
YOUR USE OF THE LEVI NE ESSAY WAS FAI R?

A | DI D.

Q AND VHAT WAS YOUR CONCLUSI ON?

A THAT I T WAS FAIR USE. | T FELL | NTO THOSE PARAMETERS.

Q OKAY. AND |'M GO NG TO SHOW YOU WHAT' S BEEN MARKED AS

DEFENDANTS' EXHI BIT 474. 1T'S I N YOUR Bl NDER

A YEP.

Q DO YOU RECOGNI ZE THAT DOCUMENT?
A YES.

Q VWHAT IS IT?

ITI1S THE FAIR USE CHECKLI ST THAT | FILLED QUT FOR THE

LEVI NE ESSAY SLAVE SONGS AND SLAVES CONSCI QUSNESS.
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Q AND YOU HAD NOT COVPLETED AND PRI NTED OQUT A FAI R USE
CHECKLI ST WHEN YOU ORI G NALLY DI D YOUR FAI R USE ANALYSI S FOR
SLAVE SONGS AND SLAVES CONSCI OQUSNESS WHEN YOU PCSTED I T
ORI G NALLY; IS THAT CORRECT?
A THAT' S CORRECT.
Q DCES DEFENDANTS EXHI BI T 474 -- DO YOQU BELI EVE THAT
DEFENDANTS' EXH BIT 474 1S A FAIR AND ACCURATE RECREATI ON OF
THE EVALUATI ON THAT YOU MADE PRI OR TO PCSTI NG THE LEVI NE
EXCERPT ONTO ERESERVE?
A YES.

MR KRUGVAN:  OBJECTI ON, LEADI NG

THE COURT:  SUSTAI NED.
BY MR MLLER
Q TELL ME HOW YOU VENT ABQUT CREATI NG THE DOCUMENT DX- 4747
A I HAD CHOSEN THE ESSAY. | GATHERED ALL OF THE ClI TATI ONAL
MATERI ALS. | WVENT TO THE ERESERVE WEBSI TE. AGAIN, AS | HAD
SAI D BEFCRE, ElITHER VI A A HARDCOPY OR VI A THE HYPERLI NK
AVAI LABLE ON THE ERESERVE WEBSI TE, | LOOKED OVER THE VARI QUS
CHECKLI STS AND DETERM NED THAT I T FELL W TH N THE PARAMETERS OF
FAIR USE, AND SO | CLICKED ON THE BOX THAT SAID SO THAT IT S
FAIR USE. | CLICKED ON THE SECTI ON THAT SAI D OR THE BOX THAT
SAI D SECTI ON OF BOXX -- PART OF BOOK, | TH NK ARE THE EXACT
WORDS, WHI CH TOOK ME TO THE PAGE WHERE | COULD ENTER THE
CI TATI ONAL MATERI AL, AND | CLICKED IT AND SENT I T TO THE

LI BRARY.
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Q OKAY. NOW SPECI FI CALLY WTH REGARD TO THE DOCUMENT
THAT' S MARKED DEFENDANTS EXH BI T 474, HOW DI D YOU GO ABOQUT
FI LLI NG QUT THE BOXES ON THI S DOCUMENT I N NOVEMBER OF 20107?
A ["M NOT SURE | UNDERSTAND THE QUESTI ON.
Q WHAT WAS YOUR THOUGHT PROCESS WHI LE YOU WERE FI LLI NG QUT
THI S ACTUAL DOCUMENT, THE ONE WE' RE LOOKI NG AT HERE?
A MY THOUGHT PROCESS WAS UNDERSTANDI NG THE DEFI NI TI ONS OF
THE TERMS AS BEST AS | DI D AND CHECKI NG THE BOXES. |'M REALLY
NOT SURE - -
Q D D YOU CHECK THE BOXES | N THE SAME WAY THAT YOU DI D WHEN
YOU DI D THE ANALYSI S THE FI RST TI ME ARCUND WHEN YOU POSTED THI S
WORK TO ERESERVES?
A BETWEEN 2009 WHEN | I NI TIALLY PUT TH S MATERI AL UP ON
ERESERVES AND THE END OF 2010 WHEN | FILLED OQUT THI S CHECKLI ST,
MY UNDERSTANDI NG OF THE TERVS DI D NOT CHANGE.
Q SO WAS YOUR ANALYSI S THE SAME FOR DX-474 AS I T WAS PRI OR
TO POSTI NG ON ERESERVES?
A YES.

MR KRUGVAN:  OBJECTI ON, LEADI NG

THE COURT:  SUSTAI NED.
BY MR M LLER
Q CAN YQU TELL ME WHETHER OR NOT YOU CHANGED YOUR ANALYSI S
BETWEEN THE TI ME YOQU PUT I T ON ERESERVES AND WHEN YQU FI LLED
QUT TH' S CHECKLI ST?

A | DI D NOT CHANGE MY ANALYSI S.
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Q OKAY. CAN YQU TELL ME WHETHER OR NOT DEFENDANTS EXH BI T
474 1S A FAIR AND ACCURATE RECREATI ON OF THE CHECKLI ST THAT YQU
MENTALLY CREATED PRI OR TO POSTI NG ON ERESERVES?
A YES.

MR MLLER YOUR HONOR, | WOULD MOVE DEFENDANTS
EXH BI' T 474 | NTO EVI DENCE AS A RECREATED CHECKLI ST.

MR KRUGVAN:  OBJECTI ON, RELEVANCE, LACK OF
APPRCPRI ATE FOUNDATI ON, BEST EVI DENCE.

THE COURT: | T'S ADM TTED.
BY MR M LLER
Q "D LIKE TO DI SCUSS THE TWD BOOKS TOGETHER SO WE CAN MOVE
THROUGH THIS QUI CKLY, IF YOU DON' T M ND, OR JUST AT LEAST WTH
RESPECT TO THESE FACTORS AT THE SAME TIME. THERE' S REALLY JUST
ONE THAT | WANT TO TALK ABQUT I N DETAI L.

I F YOQU LL LOCK AT THE FAI R USE CHECKLI ST DEFENDANTS'
EXH BIT 473, AND THHS IS -- I'M NOT TRYI NG TO CONFUSE YOQU OR
ANYONE ELSE, BUT THI S IS FLI PPI NG BACK TO THE EXCERPT FROM
RACE, REG ON AND RECONSTRUCTI ON.
A OKAY.
Q OKAY. YQU CHECKED UNDER FACTCOR 3 THAT THE PORTI ON USED
WAS NOT CENTRAL OR Sl GNI FI CANT TO THE ENTI RE WORK AS A WHOLE?
A CORRECT.
Q VWHY DI D YOU CHECK THAT?
A BOTH OF THESE BOOKS ARE COLLECTI ONS OF FREESTANDI NG

ESSAYS. THEY ARE NOT COLLECTI ONS OF CHAPTERS THAT MAKE AN
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ARGUMENT THAT ONE NEEDS TO READ FROM THE BEG NNI NG TO THE END
IN ORDER TO GET THE H STORIAN' S PO NT OF VIEW EACH ONE IS
SORT OF SELF- CONTAI NED.

AND SO | T SEEMED TO ME AND I T STILL SEEM5 TO ME THAT
El THER OF THESE ESSAYS COULD BE REMOVED FROM THE BOOK I N WHI CH
THEY ARE CURRENTLY BOUND, AND THE BOCK -- BOTH OF THESE BOOKS
WOULD STI LL BE TREMENDOUSLY VALUABLE AND STI LL CONTAI N ESSAYS.
THEY WOULD STILL BOTH BE COHERENT AND COGENT AS THEY ARE, YQU
KNOW W TH OR W THOUT THE ESSAYS IN THEM
Q | T SQUNDS LI KE YOUR ANSWER WAS DI SCUSSI NG BOTH YOUR VI EW
OF THE LEVI NE WORK AND THE - -
A "M SORRY, WE WERE JUST TALKI NG ABOQUT THE FI ELDS, BUT,
YES, THAT'S TRUE AS TO BOTH.
Q AT SOME PO NT YOU SW TCHED TO BOTH, AND | JUST WANT TO
MAKE SURE THE RECORD | S CLEAR
A YES.
Q NOW AS TO THE LEVI NE WORK, THAT IS A SINGLE BOOKX BY A
SINGLE AUTHOR, 1S THAT CORRECT?
A YES.
Q OKAY. AND YQU USED ONE ESSAY FROM THAT; 1S THAT CORRECT?
A YES.
Q NOW TURNI NG TO DEFENDANTS' EXH BIT 474 WHICH | S THE FAIR
USE CHECKLI ST FOR THE LEVI NE EXCERPT, YOU ALSO CHECKED THAT THE
PORTI ON USED IS NOT CENTRAL TO THE ENTI RE WORK AS A WHOLE.

CAN YOQU TELL ME WHY YOQU CHECKED THAT?
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A FOR THE SAME REASON THAT THE ESSAY COULD BE REMOVED FROM
THE BOOK ENTI RELY AND THE BOOK WOULD STILL -- AN H STORI AN WHO
READS THI S COULD GET A VERY GOOD | DEA ABQUT WHAT CULTURAL
H STORY | S.

I T"S NOTI' NECESSARY TO READ THAT PARTI CULAR CHAPTER I N
ORDER TO UNDERSTAND THE LARGER CLAI M5 THAT LEVI NE | S MAKI NG OR
THE BROADER STORY HE' S TRYI NG TO TELL.

THE COURT: LET ME ASK YOQU THIS. DI D YOU SAY THAT
LEVINE I S A BOOK OR A WORK?

THE WTNESS: OKAY. | THINK I SAI D BOOK, BUT NOWNI'M
NOT SURE. THERE IS A BOXK.

THE COURT: THERE | S A BOOK?

THE WTNESS: THERE IS A BOOK, BUT IT IS A COLLECTI ON
OF FREESTANDI NG ESSAYS.

THE COURT: | THOUGHT YQU SAID THE LEVINE BOOK | S A
SINGLE WORK BY A SI NGLE AUTHOR.

THE WTNESS: IT 1S, BUT THE ESSAYS ARE ALL
SEPARATE.

THE COURT: ALL OF THE ESSAYS ARE BY LEVI NE?

THE WTNESS: ALL OF THE ESSAYS ARE BY LEVINE, YES.

MR MLLER HERE' S THE BOOXX | F YOUR HONCR WOULD BE
| NTERESTED I N A QUI CK READ.

THE COURT: NOT AT THIS PONT | DON T THI NK.
BY MR M LLER

Q LET ME TALK ABQUT SOME OF THESE FACTORS THAT ARE COVWON TO
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YOUR ANALYSI S TO YOUR USE TOGETHER. FOR BOTH BOOKS | N BOTH
DX-473 AND 474 YOU CHECKED THAT UNDER FACTOR 1 THAT THEY

VERE FOR NONPROFI T EDUCATI ONAL AND TEACHI NG USE; | S THAT
CORRECT?

A THAT' S CORRECT.

Q VWHY | S THAT?

A BECAUSE | WAS USING I T FOR CLASSROOM USE, AND SO I T WAS
FOR EDUCATI ONAL PURPOSES, AND | T WASN T FOR PROCFI T.

Q OKAY. NOW UNDER FACTOR 2 FOR BOTH ESSAYS YOU CHECKED THAT
T WAS A PUBLI SHED WORK. |'M NOT GO NG TO GO | NTO THAT, BUT
YOQU DI D NOT' CHECK THAT THEY WERE FACTUAL OR NONFI CTI ON WORKS;
'S THAT RI GHT?

A THAT' S CORRECT.

Q VWHY | S THAT?

A TO BE QU TE HONEST I'M NOT QU TE SURE. HAD | TODOIT
AGAIN, | WOULD CERTAI NLY CHECK THAT BOX.

Q OKAY. AND NOW I NOTI CED THAT YOQU DI D NOT' CHECK I N ElI THER
ONE OF THESE | MPORTANT TO YOUR EDUCATI ONAL OBJECTI VES OR
NECESSARY TO YOUR EDUCATI ONAL OBJECTI VES, THOSE ARE | N FACTORS
2 AND 1 RESPECTIVELY; WHY | S THAT?

A MY UNDERSTANDI NG OF THOSE QUESTI ONS BOTH THE WORDS
NECESSARY AND | MPORTANT SUGGESTED TO ME THAT THE WORKS WERE |
GQUESS NECESSARY | S SORT OF A USEFUL WORD. THAT W THOUT THESE
SPECI FI C WORKS | COULDN T TEACH THE MATERIAL. | COULDN T TEACH

THE SUBJECT THAT | WANTED.
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AND AS | UNDERSTOOD I T, El THER OF THESE ESSAYS, |N
FACT ANY OF THE ESSAYS AND EVEN ANY OF THE BOOKS ON MY SYLLABUS
IF | COULDN T USE THEM | COULD REPLACE THEM W TH OTHER EQUALLY
EXCELLENT AND | MPORTANT HI STORI CAL WORKS. SO THAT WAS MY
| NTERPRETATI ON OF THE LANGUAGE OF | MPORTANCE AND NECESSI TY.
THE COURT: WE NEED TO TAKE A BREAK. LET'S TAKE A
15- M NUTE BREAK.
( RECESS)
MR MLLER JUST ONE LAST QUESTI ON AND THEN SOME
EXH BI TS AND CLEAN UP.
BY MR M LLER
Q  PROFESSOR DAVIS, |F YOU WOULD QUI CKLY TURN TO PLAI NTI FFS'
EXH BI T 512, THAT'S YOUR SYLLABUS?
A OKAY.
Q  LOOKI NG FROM YOUR SYLLABUS CAN YOU TELL ME WHI CH OF THE
BOOKS YOU REQUI RED YOUR STUDENTS TO PURCHASE FOR THI S COURSE?
MR KRUGVAN: OBJECTI ON, YOUR HONOR FOR THE REASONS
WE' VE STATED PREVI OUSLY THAT THESE ARE NOT WORKS ON THE JOI NT
EXH BI T.
THE COURT: OVERRULED.
THE WTNESS: THEY ARE -- WOULD YOU LI KE ME TO READ
THEMP
BY MR M LLER
Q  YES

A PAUL JOHNSON A HI STORY OF THE AMERI CAN PECPLE, ERI C FONER
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THE STORY OF AMERI CAN FREEDOM THOVAS BENDER A NATI ON AMONG
NATI ONS, AMERI CA'S PLACE IN WORLD HI STORY; EDMUNC MORGAN
AMERI CAN SLAVERY, AMERI CAN FREEDOM THE ORDEAL OF COLONI AL
VIRG NI A; GORDON WOOD THE RADI CALI SM OF THE AMERI CAN
REVOLUTI ON; DAVI D RCEDI GER THE WAGES OF WWHI TENESS, RACE AND THE
MAKI NG OF THE AMERI CAN WORKI NG CLASS; EUGENE GENOVESE ROLL
JORDAN ROLL, THE WORLD THE SLAVES MADE; EDWARD JONES THE KNOWN
WORLD; ROBERT W EBE THE SEARCH FOR ORDER;, GAI L BEDERVAN
MANLI NESS AND CI VI LI ZATI ON, A CULTURAL H STORY OF RACE AND
GENDER I N THE UNI TED STATES; JOHN KASSON AMUSI NG THE M LLI ON,
CONEY | SLAND AT THE TURN OF THE CENTURY; C. VANN WOODWARD THE
STRANGE CAREER OF JI M CROW KEVIN KRUSE WHI TE FLI GHT, ATLANTA
AND THE MAKI NG OF MODERN CONSERVATI SM AND Tl MOTHY TYSON BLOOD
DONE SI GN MY NAME.

MR MLLER THANK YOU. YOUR HONOR, JUST VERY
QUI CKLY WE TALKED ABOQUT HER CV. I T'S PLAINTIFFS EXH BI T 944.
' D OFFER THAT | NTO EVI DENCE.

MR KRUGVAN:  NO OBJECTI ON.

THE COURT: | T°S ADM TTED.

MR MLLER  AND THEN WE TALKED OR MR KRUGVAN
BROUGHT UP PLAINTIFFS'" EXHIBIT 945. | T'S THE E-MAIL FROM THE
ERES SYSTEM | WOULD MOVE | NTO THAT EVI DENCE.

MR KRUGVAN:  NO OBJECTI ON, YOUR HONOR.

THE COURT: | T°S ADM TTED.

MR MLLER  AND THEN FI NALLY THE TEXT AND WE' RE NOT
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SURE | F THE OTHER TEXT IS I N EVI DENCE THAT IS PLAI NTI FFS
EXH BI' T 477 AND DEFENDANTS' EXHI BIT 770 THAT' S THE
UNFORGETTABLE PAST, | MOVE THOSE | NTO EVI DENCE.

MR KRUGVAN:  NO OBJECTI ON, YOUR HONOR.

THE WTNESS: THE UNPREDI CTABLE PAST. SORRY.

MR MLLER DIDI SAY UNFORGETTABLE PAST AGAI N?

THE COURT: STATE THE EXH BI T NUMBER AGAI N?

MR M LLER  PLAINTI FFS' 477 AND DEFENDANTS EXH BI T
770.

THE COURT: THEY ARE ADM TTED. WHEN | SAI D THEY' RE
ADM TTED, YOU DON T WANT TO TENDER TWD COPI ES OF THE SAME
THI NG?

MR M LLER  NOT NECESSARILY, | JUST WANTED TO AVA D
CONFUSI ON.  WE' VE BEEN TALKING | BELI EVE ABQUT 770. IT S UP TO
YOUR HONOR. | JUST WANTED TO AVA D CONFUSI ON AND HAVE
EVERYTHI NG | N THE RECORD, AND THAT CREATES MORE CONFUSI ON,
DCESN T | T?

THE COURT: WHAT IS PLAINTI FFS' EXHI BI T 945; IS THAT
ALREADY | N EVI DENCE?

MR KRUGVAN: | T IS NOW 945 |S THE E-MAI L
EXCHANCE - -

THE COURT: ALL RIGHT. SO IT IS IN EVIDENCE, AND
THEN | N ADDI TI ON YOU RE TENDERI NG WHAT NOW MR M LLER?

MR M LLER  THE UNPREDI CTABLE PAST THAT IS -- | HAVE

THAT AS DEFENDANTS EXH BIT 770. WE WLL BE HAPPY TO TENDER
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JUST THAT ONE.

THE COURT: |I'LL ADMT IT.

MR KRUGVAN: 477 1S I N EVI DENCE ALREADY, AND, YOUR
HONOR, | THINK I M STAKENLY REFERRED TO | T AS 948 BECAUSE | WAS
USI NG ANOTHER COPY, BUT IT'S THE EXACT SAME BOOK AND IT'S IN
EVI DENCE.

THE COURT: I T'S THE SAME AS DEFENDANTS EXH BI T 770;
IS THAT WHAT YOU RE SAYI NG?

MR KRUGVAN: | BELI EVE SO

THE COURT: | F PLAINTIFFS 477 AND DEFENDANTS
EXH BIT 770 ARE THE SAME BOOK WVHICH | THI NK THEY ARE, THEN I
THINK I'T I'S SUFFI G ENT JUST TO HAVE PLAI NTI FFS' 477.

MR MLLER THAT'S CERTAINLY FINE WTH US. THE
OTHER THING I MOVED | NTO WAS HER CV WHI CH | S PLAI NTI FFS'
EXH BI T 944.

THE COURT: AND | THOUGHT | ADM TTED THAT.

MR MLLER YOU HAD. NOTH NG FURTHER FOR THI S
W TNESS.

MR KRUGVAN:  VERY, VERY BRI EF, YOUR HONCR

REDI RECT EXAM NATI ON

BY MR KRUGVAN:
Q PROFESSOR DAVI S, YOU WERE ASKED ON DI RECT OR YOU SAI D THAT
W TH RESPECT TO THE TWD CHECKLI STS THAT YOU PREPARED I N
NOVEMBER OF 2010 YOU WERE ASKED TO CREATE THOSE DOCUNMENTS.

AM | CORRECT THAT I'T WAS GEORG A STATE' S LEGAL
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AFFAI RS DEPARTMENT THAT ASKED YOU TO PREPARE THOSE TWO
DOCUMENTS?

A THAT' S CORRECT.

Q AND | S | T YOUR UNDERSTANDI NG THAT YOU WERE ASKED TO
PREPARE THOSE TWO DOCUMENTS BECAUSE YOU WOULD BE A W TNESS | N
TH' S LI TI GATI ON?

A THAT WAS UNKNOWN.

Q WERE YOQU ASKED TO PREPARE ANY CHECKLI STS OTHER THAN
DEFENDANT' S EXHI BI T 473 AND DEFENDANTS EXH BI T 4747

A | ASSUME THAT -- IN FACT, | AM PCSI TI VE THAT | WAS ASKED
TO FILL QUT CHECKLI STS FOR EVERYTH NG THAT | HAD PUT ON
ERESERVE.

Q FOR THE FALL 2009 COURSE?

A CORRECT.

Q VWERE YOU ASKED TO PREPARE CHECKLI STS FOR ANY OTHER
COURSES?

A TH'S WAS THE ONLY COURSE THAT | TAUGHT THAT SEMESTER, SO

NO

Q AND YOUR BEST RECCLLECTION | S THAT YOU PREPARED CHECKLI STS

FOR THE OTHER WORKS THAT YOU REQUESTED BE POSTED ON ERESERVE

FOR THE FALL 2009 CLASS THAT WE HAVE BEEN TALKI NG ABQUT?

MR MLLER  OBJECTI ON, THERE ARE NO OTHER WORKS FROM

HER HI STORY 7010 CLASS THAT ARE I N | SSUE AS FAR AS BEI NG PLACED

ON ERES | N THE CASE.

MR KRUGVAN: | BELI EVE THE W TNESS JUST TESTI FI ED
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AND | JUST WANTED TO CLARI FY THAT SHE SAI D SHE PREPARED SOVE
ADDI TI ONAL CHECKLI STS OTHER THAN THE TWD THAT RELATE TO THE TWO
SPECI FI CS WORKS THAT - -

THE COURT: SO YOUR QUESTI ON GOES TO CHECKLI STS THAT
SHE PREPARED FOR | TEM5 OTHER THAN THE | TEMS AT ISSUE IN TH S
LI TI GATI ON?

MR KRUGVAN:  WELL, CHECKLI STS THAT SHE PREPARED FOR
OTHER THAN THE TWD SPECI FI C WWORKS.

THE COURT: RIGHT, AND WHAT DO YOU THI NK THOSE OTHER

WORKS WERE?
MR KRUGVAN: | COULD GO TO THE SYLLABUS AND TELL YQU
WHAT THEY WERE. | MERELY WANTED TO FIND QUT | F SHE COVPLETED

OTHER CHECKLI STS THAN SI MPLY THE TWO FOR THE WORKS AT | SSUE.

THE COURT: SHE SAI D THAT SHE Di D.

MR KRUGVAN:  YES, AND I F SHE CAN TELL ME WHAT THOSE
OTHER WORKS ARE.

THE COURT: WHAT ARE THEY?

THE WTNESS: | F | RECALL CORRECTLY, THEY WOULD BE
GARY NASH SOCI AL CHANGE AND THE GROMH OF PREREVOLUTI ONARY
URBAN RADI CALI SM HERBERT G GUTMAN, BUT | BELI EVE THAT | USED
A DI FFERENT COPY, A DI FFERENT VERSI ON OF THI S ESSAY THAN THE
ONE THAT | HAVE PUT ON TH S SYLLABUS. JAMES GOCDVAN FOR THE
LOVE OF STORIES; JOAN SCOTT GENDER, A USEFUL CATEGORY OF
H STORI CAL ANALYSI S; NAN ENSTAD FASHI ONI NG POLI TCAL | DENTI TI ES,

CULTURAL STUDI ES AND THE HI STORI CAL CONSTRUCTI ON OF PCLI TI CAL
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SUBJECTS; HOWARD RABI NOW TZ MORE THAN THE WOODWARD THESI S,
ASSESSI NG THE STRANGE CAREER OF JI M CROW

THAT SHOULD COVER I T.

THE COURT: WHO WERE THE PUBLI SHERS OF THOSE | TEMS;
DO YOU KNOW?

THE WTNESS: MOST OF THEM WERE JOURNAL ESSAYS. THE
GARY NASH CAME FROM A COLLECTI ON OF ESSAYS THAT WAS PUBLI SHED
BY NORTHERN | LLINO S UNI VERSI TY PRESS.

THE COURT: LET ME SHORTEN IT UP A LITTLE BIT. WERE
ANY OF THEM CAMBRI DGE, OXFORD OR SAGE PUBLI CATI ONS?

THE WTNESS: NO THEY WERE NOT.

THE COURT: AT THIS PO NT |'LL SUSTAI N THE OBJECTI ON.
BY MR KRUGVAN:
Q | F YOU COULD BRI NG UP DEFENDANTS' EXHI BIT 473, AND THIS IS
THE CHECKLI ST THAT YOU PREPARED FOR THE ESSAY BY BARBARA

FI ELDS; 1S THAT CORRECT?

A YES.
Q I F YOQU CAN TURN TO THE SECOND PAGE OF THI S AND FOCUSI NG
ON -- | JUST WANT TO TALK ABOQUT FACTOR 4 WHI CH DEALS W TH THE

EFFECT ON MARKET FOR ORI G NAL, AND YOU CHECKED NO SI GNI FI CANT
EFFECT ON MARKET OR POTENTI AL MARKET FOR COPYRI GHTED WORK; IS
THAT CORRECT?

A THAT' S CORRECT.

Q AND THE MARKET YOU CONSI DERED WAS HI STORI ANS WHO WERE

| NTERESTED I N CULTURAL HI STORI CAL METHCDS AS WELL AS ASPI RI NG
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H STORI ANS; |'S THAT CORRECT?

A YES.

Q AND THE MARKET YOU CONSI DERED DI D NOT | NCLUDE PERM SSI ONS
FOR USE OF THI S WORK; | S THAT CORRECT?

A [" M NOT SURE | UNDERSTAND THE QUESTI ON.

Q LOOK ON THE RI GHT SIDE, THERE'S A BOX, THE SECOND BOX
THERE' S LI CENSI NG OR PERM SSI ON REASONABLY AVAI LABLE UNDER
FACTOR 4.

A YES.

Q AM | CORRECT THAT YOU MADE NO EFFORT TO DETERM NE WHETHER
LI CENSI NG OR PERM SSI ONS FOR THE FI ELDS WORK WERE REASONABLY
AVAI LABLE?

A YOU MEAN I N OTHER FORW?

Q NO.  YQU DI D NOT' CONTACT THE PUBLI SHER OF THE WORK OR THE
COPYRI GHT CLEARANCE CENTER TO DETERM NE WHETHER A LI CENSE TO
USE THE WORK OR PERM SSI ON TO USE THE WORK WAS AVAI LABLE,
CORRECT?

A THAT' S CORRECT, | DIDN' T MAKE THOSE CONTACTS.

Q AND THE MARKET YOU WERE LOOKI NG AT WAS THE MARKET FOR
SALES OF THE BOOK AS DI STI NGUI SHED FROM FEES THAT M GHT BE
NECESSARY | N ORDER TO OBTAI N PERM SSI ON TO USE THAT SELECTI ON?
A YES.

Q I'S THAT CORRECT?

A THAT' S CORRECT.

MR KRUGVAN:  THAT'S ALL | HAVE, YOUR HONOR
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THE COURT: SHALL THE W TNESS BE EXCUSED?

MR MLLER  SHE SHALL YOUR HONOR.

THE COURT: YOU ARE EXCUSED. THANK YOU. WHO S
NEXT?

M5. SINGER YOUR HONOR, AS OUR LAST W TNESS, AS I
KNOW YQU VE BEEN WAI TI NG TO HEAR US SAY, WE WOULD LI KE TO PLAY
SOVE DEPCSI TI ON EXCERPTS FROM PROFESSCR DI XON.

THE COURT: AND YOU RE GO NG TO FI LE SOVETHI NG?

M5. SINGER | AMGAONG TO FILE I T, AND | CAN EVEN
HAND A COPY UP.

THE COURT: ALL RIGHT. WE NEED TO MAKE IT A PART OF
THE RECORD. YQU HAVEN' T FILED TH S YET?

M5. SINGER WE WLL AT THE END OF THE DAY.

THE COURT: WHY DON' T YOU DO THAT. FILE IT AT THE
END OF THE DAY. | DON T NEED IT.

MR HARBIN:  YOUR HONOR, |F I MAY, THE DEFENDANTS AND
THE PLAI NTI FFS HAVE DI SCUSSED TH' S, AND WE EXPECT TO PUT ON
PROFESSOR DI XON LI VE AND AGREED THEY COULD CRCSS HER QUTSI DE
THE SCOPE OF OUR DI RECT BUT WOULD OBJECT TO PUTTI NG ON THE
DEPGSI TI ON WHEN WE BELI EVE SHE CAN TESTI FY LI VE ON FRI DAY.

THE COURT: WELL, WE ARE IN THE PLAI NTI FFS SIDE OF
THE CASE SO - -

MR HARBIN:. BUT SHE' S NOT A PARTY.

THE COURT: WELL THAT' S TRUE.

M5. SINGER YOUR HONOR, SHE WAS REPRESENTED TO US AS



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

7 - 169

BEI NG UNAVAI LABLE, AND THERE WAS NO OBJECTI ON TO THE DEPOCSI TI ON
DESI GNATI ONS THAT WERE PUT | N THE PRETRI AL ORDER

MR HARBIN. IF | MAY BRI EFLY RESPOND, YOUR HONOR, WE
TOOK AN EVI DENTI ARY DEPCSI TI ON OF HER BECAUSE WE UNDERSTOCD
UNAVAI LABI LI TY MAY BE AN | SSUE. AS SHE TESTI FI ED I N HER
DEPGSI TI ON SHE HAS A FAM LY MEMBER WHO HAS CANCER. SHE THOUGHT
SHE M GHT BE QUT OF TOMN, AND THEREFORE WE TOOK AN EVI DENTI ARY
DEPGCSI TION | N CASE WE HAD TO USE I T.

THE DEFENDANTS COBJECTED TO THE STATEMENT THAT SHE' S
UNAVAI LABLE, ALTHOUGH WE CAN PUT THAT ON THE RECORD W TH THE
DEPCSI TION.  WE LI STED HER AS A MAY CALL W TNESS AND SAI D WE
MAY HAVE TO USE THE DEPOSI TI ON. SHE HAS WORKED HER SCHEDULE
WHERE SHE CAN APPEAR FRI DAY. SO SHE WLL BE AVAI LABLE.

THE COURT: | GUESS WHAT CONCERNS ME MOST IS IS THERE
GO NG TO BE UNNECESSARI LY PROLONGATION OF THE TRIAL. | DON T
CARE OTHERW SE WHETHER HER DEPGCSI TION IS USED I N ADDI TION TO
HER LI VE TESTI MONY.

WHAT' S THE LENGIH OF THESE EXCERPTS?

M5. SINGER IT 1S, YOUR HONOR, 26 M NUTES AND 5. 078
SECONDS.

THE COURT: OKAY. |I'LL ALLOWIT.

M5. SINGER THANK YOQU, YOUR HONCR

(VI DECTAPED DEPCSI TI ON WAS PLAYED | N OPEN COURT.)

M5. SINGER YOUR HONOR, BY WAY OFF EXPLANATI ON

PROFESSOR DI XON ACTUALLY FI LLED QUT TWO SEPARATELY RECREATED
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1 CHECKLI STS.

2 I HAVE BY WHAT | CHOOSE TO BELI EVE | S POPULAR DEMAND
3 A LIST OF EXH BITS TO READ | NTO THE RECCRD AND THAT SHOULD BE
4 |IT.

5 THE COURT: LET"S DO IT FIRST TH NG I N THE MORNI NG
6 I"LL SEE YOU ALL AT 9: 30.

7 ( PROCEEDI NGS ADJOURNED)
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CERTI-F-1-CATE

UNI TED STATES OF AMERI CA

NORTHERN DI STRI CT OF GEORG A

I, ANDRE G ASHLEY, DO HEREBY CERTI FY THAT | AM A
U S. D STRICT REPORTER FOR THE NORTHERN DI STRI CT OF GEORG A,
THAT | REPORTED THE FOREGO NG AND THE SAME |S A TRUE AND
ACCURATE TRANSCRI PTI ON OF MY MACH NE SHORTHAND NOTES AS TAKEN
AFORESAI D.

I N TESTI MONY WHERECF | HAVE HEREUNTO SET MY HAND ON

TH S 20TH DAY OF JUNE, 2011.

ANDRE G ASHLEY
OFFI G AL COURT REPORTER
NORTHERN DI STRI CT OF GEORG A



