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PROCEEDI NGS

( ATLANTA, FULTON COUNTY, GECRG A; MAY 26, 2011
I N OPEN COURT. )

THE COURT: GOOD MORNI NG

MR KRUGVAN: | KNOW THAT | GUESS YESTERDAY AFTERNOON
M5. SINGER | NDI CATED VE HAD OUR FI NAL W TNESS.  WHEN WE GOT
BACK TO THE OFFI CE, WE HAD AN OPPORTUNI TY TO READ A FI LI NG THAT
THE DEFENDANTS MADE YESTERDAY WHI CH WAS A BENCH BRI EF ON
ELEVENTH AVENDMENT | MMUNITY | SSUES.

I T HAS BEEN FRANKLY -- WELL A COUPLE OF PO NTS.
NUMBER 1, OUR UNDERSTANDI NG HAS BEEN THAT -- FIRST OF ALL, THAT
THE COURT W LL BE CONSI DERI NG THE ENTI RE TRI AL RECORD W TH
RESPECT TO THAT | SSUE AS TO THEI R SOVEREI GN | MMUNI TY DEFENSE.

ALSO VE THINK W TH ALL THE STI PULATI ONS AND REQUESTS
TO ADM T THAT WE' VE MADE MORE THAN AN ADEQUATE RECORD UNDER THE
TEST OF THE SUPREME COURT AND ELEVENTH CIRCU T TO ALLOW THI' S
CASE TO PROCEED UNDER EX PARTE YOUNG

THE DEFENDANTS' FI LI NG YESTERDAY SEEMS TO SUGGEST
THAT THE PLAI NTI FFS HAD SOVE AFFI RVATI VE OBLI GATION | N
PRESENTI NG THEI R CASE - -

THE COURT: WHAT DO YOU WANT ME TO DO?

MR KRUGVAN:  WHAT WE' RE DA NG WE' RE PROPGSI NG TO
PLAY AT TH S PO NT BEFORE WE REST THE DEPCSI TI ON OF PRESI DENT
MARK BECKER. | T WAS A TESTI MONI AL DEPCSI TI ON TAKEN BY THE

PLAI NTI FFS. THEY ARE PLANNI NG TO PLAY | T AFTER WE REST, AND SO
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JUST OQUT OF AN ABUNDANCE OF CAUTI ON WE WANT TO GO AHEAD AND
PLAY |I'T NOW

I WLL TELL YOU THAT I N CONNECTI ON W TH THE PRETRI AL
ORDER, NEI THER SI DE HAD DESI GNATED AT THAT PO NT THE PORTI ONS
OF THE DEPGCSI TION TO READ. WE HAVE S| NCE REACHED AGREEMENT ON
THAT WHERE THE DEFENDANTS HAVE DESI GNATED A PORTI ON, WE HAVE
DESI GNATED, AND WE PROPCSE TO GO AHEAD AND PLAY | T NOW RATHER
THAN HAVI NG THE DEFENDANTS PLAY I'T AFTER WE REST JUST SO THERE
CAN BE NO QUESTI ON, AND THERE' S A PORTI ON OF PRESI DENT BECKER S
TESTI MONY THAT GOES TO SOVEREIGN | MMUNI TY | SSUE. SO AT TH' S
PO NT WVE WOULD PLAY HI S DEPCSI Tl ON.

MR SCHAETZEL: | F WE MAY BE HEARD, YOUR HONOR?

THE COURT: DO YOU OPPCSE | T?

MR SCHAETZEL: YES, YOUR HONCR

THE COURT: GO AHEAD AND MAKE A BRI EF PRESENTATI ON.

MR SCHAETZEL: | WLL MARK A PART OF I T, AND MR
HARBIN WLL MAKE THE SUBSTANTI VE PRESENTATI ON - -

THE COURT: | HAVE READ YOUR BRI EF.

MR SCHAETZEL: THANK YOU, YOUR HONCR | N REFERENCE
TO PROFESSCR BECKER S DEPGCSI TI ON VE WOULD LI KE FOR THE COURT TO
UNDERSTAND THAT I T'S NOT MERELY A TESTI MONI AL DEPGSI TI ON AS HAS
BEEN DESCRI BED. WHAT WAS DONE | S THAT --

THE COURT: WHEN YOU SAlI D PROFESSOR BECKER - -

MR SCHAETZEL: |'M SORRY, PRESI DENT BECKER  WHAT

WAS DONE AND THE COURT MAY RECALL THAT THE DEFENDANTS AND THE
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PLAI NTI FFS HAD NEGOTI ATED A CERTAIN LIM T ON THE NUMBER OF
DEPGSI TI ONS.  THAT LIM T WAS REACHED.

A CONCERN WAS G VEN TO US THAT THI S WOULD BE A TRI AL
W TNESS WHO WAS NOT' DEPCSED. SO I N LI EU OF A DI SCOVERY
DEPGSI TI ON, WE AGREED THAT THE CROSS- EXAM NATI ON COULD EXCEED
THE SCOPE. SO IT IS IN EFFECT PART DI SCOVERY DEPCSI TI ON AND
PART A TRUE CROSS TO OUR TESTI MONI AL DEPCSI TI ON.  THAT' S THE
PROCEDURAL ASPECT OF THIS. AS TO THE SUBSTANCE MR HARBIN W LL
ADDRESS THAT.

MR HARBIN.  YOUR HONOR, | WOULD JUST LI KE TO BRI EFLY
ADDRESS THE | SSUE OF |I'T BEI NG A DEFENSE. WE WOULD DI SAGREE
WTH THAT. WME THINK I'T IS THE PLAI NTI FFS' BURDEN TO SHOW A
SUFFI CI ENT CONNECTI ON OF THE DEFENDANTS UNDER PENNI NGTON AND
THE OTHER CASES WH CH THE COURT IS WELL AWARE OF. THIS IS NOT
A NEW I SSUE | N THE CASE.

THE COURT: YOU RE TALKI NG ABOQUT EX PARTE YOUNG AND
YOUR MOTION AS | READ I T JUST ADDRESSES THE EX PARTE YQOUNG
ASPECT OF THE CASE.

MR HARBIN: WELL, OTHERS ARE GO NG TO ADDRESS THE
DETAI LS, AND THEY' RE TELLI NG ME THAT' S CORRECT, YOUR HONCOR, BUT
ITS NOT -- AS| THINK I T I'S APPRCPRI ATE THAT THE PLAI NTI FF HAS
NOT MET THEI R BURDEN AT THI S PO NT OF PROVI NG THAT CONNECTI ON,
THOSE REQUI RED ELEMENTS UNDER EX PARTE YOUNG AND THE RELATED
CASES, THEN THE CASE SHOULD BE DI SM SSED.

THE COURT: |'M GO NG TO ALLONVWHAT THE PLAI NTI FFS

ANDRE G ASHLEY, O C R
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ARE ASKING | DOUBT -- OF COURSE | HAVEN T SEEN THE

DEPCSI TION, BUT | DOUBT THAT IT'S GO NG TO BE REALLY | MPORTANT
ONE WAY CR THE OTHER ON MY RULI NG BUT |I'M AWARE OF THE FACT
THAT 1' M NOT' THE ONLY FISH IN THE SEA. SO I DONT -- | VIEWIT
AS A PRETTY MODEST REQUEST AND | WLL ALLOWIT.

MR HARBIN:. WE WOULD ALSO LI KE TO BRI EFLY TAKE UP A
HOUSEKEEPI NG MATTER, YOUR HONOR, REGARDI NG THE DEPGCSI TI ON OF
CYNTHI A HALL WHICH | BELI EVE WLL BE OUR FI RST LI VE W TNESS.
I'T WAS TAKEN BY AGREEMENT YESTERDAY EVEN NG

DURI NG THE DEPCSI TI ON -- DURI NG THE PREPARATI ON FOR
THE DEPCSI TION I T''S MY UNDERSTANDI NG THERE WAS AN | NADVERTENT
VI OLATI ON OF THE SEQUESTRATI ON RULE. A VERY BRI EF COMVENT
AFTER A QUESTI ON WAS ASKED | UNDERSTAND, ALTHOUGH | WASN T
THERE, BUT | UNDERSTAND BY MR. ASKEW ABQUT -- A COMVENT ABQOUT
ONE OF THE W TNESS' TESTI MONY VERY BRIEFLY. |IT WASN T A SIT
DOMNN, GO OVER | T, ET CETERA, ET CETERA --

THE COURT: |'MJUST NOI' FOLLON NG YQU. YQU RE
SAYI NG THAT SOVETHI NG HAPPENED AT MS. HALL'S DEPGSI TI ON THAT
VI OLATED AN AGREED UPON RULE OF SEQUESTRATI ON FOR THE
DEPGSI TI ON?

MR HARBIN: NO [|'M SORRY, YOUR HONOR. IN THE
FI LES -- ACTUALLY JUST A CONVERSATI ON AFTER REALLY, | TH NK, |
WASN T THERE, THI S WAS BEFORE THE DEPOSI TI ON STARTED I N
PREPARATI ON FOR THE DEPGCSI T1 ON, | N CONVERSATI ONS BY DEFENSE

COUNSEL W TH MS. HALL THERE WAS A COMVENT ABOUT ONE OF THE
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W TNESS' TESTI MONY - -

THE COURT: YOU MEAN A COMMENT ABQUT ANOTHER W TNESS'
TESTI MONY?

MR HARBIN. YES, YOUR HONOR.

THE COURT: WHAT WAS THE COMMENT?

MR HARBIN:. | BELIEVE I T WAS ABQUT PROFESSOR
KAUFMANN' S TESTI MONY, AND | TH NK THERE' S A QUESTI ON ABQUT DI D
YOQU EVER BASI CALLY SAY THERE WAS SOVE NUMBER UNDER WHI CH YOU RE
SAFE AS FAR AS QUANTITY, AND | THI NK THERE WAS A COWMENT ABOUT
VELL PROFESSCR KAUFMANN SAID X, AND | THI NK THAT' S THE EXTENT
CFIT, NOT TOMNMZE IT, BUT IF | MAY JUST REVI EW BRI EFLY - -
AND BY THE WAY PROFESSOR KAUFMANN TESTI FI ED TO THAT BY
DEPGSI TI ON ALSO. SO HER TESTI MONY ON THE STAND WAS NOT NEW
VE VERY MJUCH APOLCA ZE TO THE COURT AND PLAI NTI FFS' COUNSEL FOR
TH S.

I WOULD ALSO PO NT QUT -- | MEAN, YOUR HONOR, | S
AWARE OF MR ASKEW AND HI S REPUTATI ON AND WORK | NCLUDI NG | N THE
RELEVANT AREAS OF ETHI CS, BUT ALSO WHAT COWPLI CATED THI S A
LITTLE BIT IS M5, HALL WAS AN | N- HOUSE ATTORNEY FOR SEVERAL
YEARS W TH GECRG A STATE AND WORKED W TH MR, ASKEW AND OTHERS
AND DI SCUSSED THE CASE. SO | THI NK THAT HELPS EXPLAIN THE - -

THE COURT: RIGHT, SO YOU RE GO NG TO BE CALLI NG HER
AS YOUR FI RST W TNESS, AND YOU ARE ANTI Cl PATI NG THAT THERE
M GHT BE AN OBJECTI ON TO HER TESTI MONY; | S THAT WHAT YOU RE

SAYI NG

ANDRE G ASHLEY, O C R
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MR HARBIN: | DON T KNOW ABOUT THAT. | TH NK UNDER
THE RULE I T JUST GOES TO THE WEI GHT, BUT WE WANTED TO | NFORM
THE COURT AND THE PLAI NTI FFS' COUNSEL. THERE WAS A QUESTI ON
ABOUT CONVERSATI ONS AT THE DEPCSI TI ON AND THE PRI VI LEGE WAS
ASSERTED AND WE CONFERRED | NTERNALLY ABQUT THI S AFTERWARDS. WE
DI SCUSSED | T AFTERWARDS AND WE FELT LI KE WE NEEDED TO | NFORM
THE COURT AND PLAI NTI FFS' COUNSEL WHETHER THERE' S AN OBJECTI ON
COR NOT.

M5. SINGER YOUR HONOR, | WOULD JUST NOTE THAT | DID
ASK SOMVE QUESTI ONS AT THE END OF THE DEPGSI TI ON Al MED AT - -

THE COURT: AT WHOSE DEPOCSI Tl ON?

M5. SINGER: AT MS. HALL'S DEPCSI TI ON LAST NI GHT

Al MED AT --
THE COURT: WHEN?
M5. SINGER: LAST NI GHT ABOQUT NINE O CLOCK - -
THE COURT: YOU WERE TAKI NG HER DEPGCSI TI ON LAST
NI GHT?

M5. SINGER WE SURE VERE.

THE COURT: WOW

M5. SINGER: AND YOU RE PROBABLY GO NG TO HEAR LATER
VW HAD A WHOLE BUNCH OF PRI VI LEGED QUESTI ONS WHICH WE DI DN' T
TH NK YOU D APPRECI ATE HEARI NG FROM US AT NI NE O CLOCK LAST
NIGHT ON, BUT | DI D ASK A FEW QUESTI ONS AT THE END OF THAT
DEPGSI TI ON Al MED AT THE SEQUESTRATI ON | SSUE AND WHETHER THE

RULE HAD BEEN FOLLOWED AND PRI VI LEGE WAS ASSERTED AND SHE

ANDRE G ASHLEY, O C R
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WASN T EVEN ALLONED TO ANSWER THOSE QUESTI ONS.

AND ACTUALLY EARLIER I'N THE DEPOSI TI ON | ASKED THE
QUESTI ON WHETHER SHE HAD PROVI DED -- | STARTED TO TRY TO ASK
SOVE QUESTI ONS ABOUT THE TRAI NI NG SESSI ONS W TH PROFESSOR
KAUFMANN AND WAS TOLD THAT PRI VI LEGE WAS GO NG TO BE ASSERTED
AS TO THOSE, THAT SHE WOULD BE | NSTRUCTED NOT TO ANSVER.

SO TO THE EXTENT THERE' S | NTENDED TO BE ANY TESTI MONY
ALONG THIS LINE, | TH NK I T SHOULD BE PRECLUDED. THAT WOULD
SEEM TO BE USI NG THE PRI VI LEGE AS A SWORD AND A SHI ELD HERE.

THE COURT: OKAY. LET'S DEFER TH S | SSUE, WHATEVER
THE |1 SSUE MAY BE, UNTIL WE GET TO RI GHT BEFORE HER TESTI MONY.
LET" S GO AHEAD AND FI NI SH UP THE PLAI NTI FFS' EVI DENCE AND THEN
WE' LL GO FROM THERE.

M5. SINGER. SURE THI NG YOUR HONOR

THE COURT: SO THE NEXT THI NG YOU HAVE | S WHAT, SOVE
EXH BI TS OR THE DEPCSI TI ON OR WHAT?

MR KRUGVAN:  YOUR HONCR, I T IS THE DEPGCSI TI ON OF
PRESI DENT BECKER, AND | DON T KNOW I F WE HAVE - -

THE COURT: YQU SAID IT WAS EXCERPTS FROM THE
DEPGSI TI ON, RI GHT?

MR KRUGVAN: | T'S PORTIONS OF IT. WE RE GO NG TO GO
AHEAD W TH WHAT THE PLAI NTI FFS DESI GNATED AND THEN WHAT WE
DESI GNATED AND PLAY |I'T NOW RATHER THAN LATER RATHER THAN TRY TO
DO IT IN BITS AND PI ECES.

THE COURT: ALL RIGHT.

ANDRE G ASHLEY, O C R
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(VI DECTAPED DEPCSI TI ON WAS PLAYED | N OPEN COURT.)

MR KRUGVAN: W TH THE COURT'S PERM SSI ON | N TERMS OF
THE NEXT PORTION, | T MAY BE HELPFUL | F THE COURT WOULD LI KE FOR
THE EXH BI TS THAT PRESI DENT BECKER | S BEI NG EXAM NED ON?

THE COURT: ALL RI GHT.

MR KRUGVAN:  AND FOR THE RECORD THEY ARE PLAI NTI FFS
TRIAL EXH BI' TS 970, 971, 972, 973, 974, AND THEN TRIAL EXH BI T
1002. THE PRETRI AL ORDER DCESN T -- THERE' S A SEPARATE ENTRY
ON THE PRETRI AL ORDER FOR ALL OF THESE EXH BI TS FOR PRESI DENT
BECKER S DEPCSI TI ON WHI CH | NCLUDES PLAINTI FFS' TRIAL EXH BI T
1002.

THE COURT: ARE YOQU OFFERI NG ME COPI ES?

MR KRUGVAN:  YES. | WLL GO AHEAD AND MOVE
I NTO EVI DENCE PLAI NTI FFS' TRI AL EXHI BI TS 970 THROUGH 974 AND
1002.

THE COURT: ANY OBJECTI ON?

MR SCHAETZEL: SUBJECT TO THE CHANCE TO LOCK AT THEM
I N SOVE DETAI L, NO

THE COURT: |I'LL ADMT THEM LET ME KNOWIF THERE S
A PRCBLEM

MR SCHAETZEL: YES, NA' AM

MR KRUGVAN:  THANK YQU, YOUR HONOR

(VI DECTAPED DEPCSI TI ON WAS PLAYED | N OPEN COURT.)

MR RICH YOUR HONOR, A LITTLE BIT OF HOUSEKEEPI NG

AND VE W LL REST QUR CASE. (GOOD MORNI NG

ANDRE G ASHLEY, O C R
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THE COURT: GOOD MORNI NG

MR RICH  SEVERAL DAYS AGO YOUR HONOR | NQUI RED OF US
WHETHER WE COULD VERI FY THAT THE WORKS ON THE JO NT EXH BI T
LI ST WERE ALL AVAI LABLE FOR LI CENSI NG THROUGH CCC. QOUR
COLLECTI VE NOTES AND RECOLLECTI ON | S REASONABLY CLEAR THAT THE
ANSWER | S YES, BUT WTHOQUT STILL THE AID OF THE WRI TTEN
TRANSCRI PTS WHI CH ARE STI LL BEI NG PREPARED, |'M NOT IN A
PCSI TI ON A HUNDRED PERCENT TO REPRESENT THAT TO YQU.

I T"S CERTAINLY OUR UNDERSTANDI NG THAT EACH ENTRY ON
THE JO NT EXH BI' T LI ST WHI CH | NDI CATED THE PER STUDENT FEE WAS
COVPUTED BASED ON | NFORVATI ON WE HAD OBVI QUSLY SECURED W TH THE
PLAI NTI FFS AS TO THE AVAI LABLE FEE, BUT WE WLL | N DUE COURSE,
I F YOUR HONOR WLL BEAR WTH US, PROVI DE YOU WTH FI RM
EVI DENCE.

SPEAKI NG OF THE JO NT EXH BI T LI ST, WE ARE --

THE COURT: LET ME JUST STOP YQU FOR A SECOND. THE
REASON | ASKED THAT IS IT'S D FFl CULT FOR ME TO GO BACK AND
REMEMBER WHERE WE WERE AT DI FFERENT STAGES OF THE LI Tl GATI ON,
BUT | WASN T SURE WHEN YOU ALL SUPPLI ED THE COST | NFORVATI ON
WHETHER THAT WAS BASED ON SI MPLY AN ASSUMPTI ON THAT I'T WAS
AVAI LABLE THROUGH CCC OR WHETHER YOU DETERM NED THAT I T WAS
AVAI LABLE THROUGH CCC.

MR RICH  HAVI NG BEEN DI RECTLY | NVCLVED I N THAT, |
CAN REPRESENT TO YOQU THAT I T WAS LATTER  AGAIN W TH ONE VERY

| MPORTANT FOOTNOTE TO THAT OR CAVEAT, YOUR HONOR, WHICH I S

ANDRE G ASHLEY, O C R
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W THOUT DOUBT EACH OF THOSE WORKS |'S AVAI LABLE FOR LI CENSI NG
AND | BELI EVE WTH A H GH DEGREE OF ASSURANCE AVAI LABLE THROUGH
CCC.

WHETHER A PARTI CULAR LEVEL OF TAKI NG M GHT HAVE
TRI GGERED THAT WHAT MS. ARMSTRONG CALLED SPECI AL CRDER PROCESS,
I N OTHER WORDS AS OPPOSED TO AUTQVATI C, AS CPPOSED TO COH,
BECAUSE | T EXCEEDED 20 PERCENT, GO BACK AND CHECK W TH THE
PUBLI SHER, | CAN T RULE OQUT THERE WERE SEVERAL | NSTANCES OF
THAT.

BUT THE CATEGORI CALLY CORRECT ANSWER |'M SURE | S YES,
EACH OF THOSE WORKS IS WTHI N THE CCC LI CENSI NG REPERTORY AT A
M NI MUM UNDER WHAT WE CALL THE APS AND ECCS SERVI CES MEANI NG
THE TRANSACTI ONAL -- APS WAS THE PAPER COURSEPACK RELATED
SERVI CE, AND THE ELECTRONI C COURSE CONTENT SERVI CE WAS THE
TRANSACTI ONAL EQUI VALENT.  ALL OF THOSE WORKS ARE AVAI LABLE
THROUGH CCC THERE - -

THE COURT: RIGHT, BUT | WAS TH NKI NG ABOUT THE DEAL
WHERE THE PROFESSCR CAN, YOU KNOW DI AL UP AND ORDER THI NGS.

MR RICH  THAT' S EXACTLY WHAT THOSE ARE, YOUR HONCR,
THROUGH THE WEBSI TE.

THE COURT: YOU RE TALKI NG -- THE PARTI CULAR SERVI CES
THAT YOU RE SPEAKI NG OF DO | NCLUDE THAT | NDI VI DUAL ORDER KI ND
OF THI NGS' .

MR RICH ALL OF THOSE WORKS, MANY OF WHI CH WOULD BE

| NSTANTANEQUSLY AVAI LABLE. THERE MAY BE THAT HANDFUL AS |

ANDRE G ASHLEY, O C R



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

8 - 12

| NDI CATED BECAUSE OF THE MAGNI TUDE OF THE PROPCSED TAKI NG THAT
WOULD HAVE REQUI RED GO NG THROUGH WHAT M5. ARMSTRONG
DESCRI BED.

"D LIKE TO BE CLEAR AGAI N THAT THAT REMAI NI NG
LI CENSI NG OPTION OF THE CCC WHICH | S THE SO CALLED ANNUAL
LI CENSE | S PRESENTLY SUBSCRI BED TO BY TWO OF THE THREE
PLAI NTI FFS AS YOUR HONOR HEARD OXFORD AND SAGE AND - -

THE COURT: | REMEMBER THE ANNUAL LI CENSI NG DEAL, AND
IN M M ND THAT OCCUPI ES A SEPARATE TI ER KIND OF THI NG

MR RICH  THE LAST TH NK | WANT TO MENTI ON - -

THE COURT: BUT LET ME SAY TH'S. | DO RECOGNI ZE THAT
WHATEVER | S IN THE RECORD IS I N THE RECORD, AND | JUST WAS
THI NKI NG YOU ALL M GHT CONVENI ENTLY RECALL, BUT | UNDERSTAND
WHAT YOU RE SAYING THANK YQU.

MR RICH AND WTH RESPECT TO THE WORKS RENAI NI NG | N
SU T FROM THE PLAI NTI FFS' PERSPECTI VE, THAT |IS, FROM THE JO NT
EXH BI' T AND HAVI NG NOW EXAM NED LABCRI QUSLY THROUGH ALL OF
THEM WE HAD PROVI DED LAST SUNDAY EVENI NG TO THE OTHER SI DE A
SOVEWHAT PARED DOMN LI ST, AND WE ARE PREPARI NG TO PROVI DE YOUR
HONOR W TH SI NGLE SHEETS AS WE DI D ONCE BEFORE FOR CONVEN ENCE
REFLECTI NG THAT NUMBER. | T'S STILL A VERY LARGE NUVBER
REFLECTI NG I N OUR VI EW A VERY LARGE NUMBER OF | NFRI NGEMENTS.

" M NOT PROPCSI NG ANY LONGER BASED ON CONVERSATI ON
WTH THE OTHER SIDE THAT I T BE IN THE FORM OF A, QUOTE, JO NT
LI ST BECAUSE THE OTHER Sl DE HAS | NDI CATED TO US A CONTI NUI NG

ANDRE G ASHLEY, O C R
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SERI ES OF TECHNI CAL OBJECTI ONS WHI CH THE RECORD NOW W LL REVEAL
WE BELI EVE TO BE W THOUT MERI T, BUT CERTAINLY THEY W LL PRESS
THEIR PO NTS AS THEY WLL, BUT FOR YOUR HONOR S PURPOSES AND
CERTAI NLY FOR QURS, WE W LL UNEQUI VOCALLY PROVI DE YOU AS WE
ALREADY HAVE TO THE OTHER SI DE THE REMAI NI NG WORKS VWHI CH V\E
BELI EVE HAVE BEEN SHOM TO BE PRI MA FACI E | NFRI NGED THROUGH THE
EVI DENCE WE' VE PRODUCED.

THE COURT: THANK YOU. LET ME JUST ASK YOQU TO DEFER
YOUR COMMENTS. WE DON' T NEED TO TALK ABOQUT THI S RI GHT NOW MR
HARBI N.

M5. SINGER: BECAUSE | GET ALL THE GLAMOROUS JOBS - -

THE COURT: YOU KNOW THE SAYI NG ABQUT LAST BUT NOT
LEAST.

M5. SINGER | KNOW THAT YOU ARE PROBABLY LOSI NG
SLEEP OVER THE FACT THAT WHEN WE PLAYED THE PROFESSOR DI XON
VI DEO YESTERDAY, THERE WAS ONE LI NE THAT SKI PPED. JUST BECAUSE
I'T WASN T PLAYED | N COURT, SHE WAS ASKED DI D THE GO SOLAR
HANDOUT THAT | NDI CATED THAT THERE WERE 59 STUDENTS -- THIS IS
PAGE 25, LINES 24 AND 25, QUESTION:. DCOES THAT SOUND RI GHT TO
YOU. ANSWER YES. IT'S ON THE FI LI NG WE MADE THAT THOSE WERE
PLAYED AND THEY WEREN T. SO NOW THEY ARE I N THE RECORD. THEY
WERE READ | N COURT.

AND THEN | HAVE A SERIES OF EXH BI TS TO READ I N.
PLAI NTI FFS' EXHI BI TS 27 AND 28 THERE WAS AN OBJECTI ON ON THESE

AS TO THE TI ME PERI GD AT | SSUE. THE OBJECTI ON WAS W THDRAWN AS

ANDRE G ASHLEY, O C R
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TO ALL OF THESE, ALL THE REST OF THESE. THESE ARE PERM SSI ONS
AND SALES REVENUES THAT | NCLUDED THE Tl ME PERI OD BUT EXCEEDED
THE TI ME PERI OD. WE WOULD MOVE THESE TWD | NTO EVI DENCE. THESE
ARE TWO CAMBRI DGE WORKS THAT - -

THE COURT: |'M SORRY, YOU RE MOVI NG | NTO EVI DENCE
PLAI NTI FFS' EXH BI TS 27 AND 287

M5. SINGER  YES.

THE COURT: | S THERE ANY OBJECTI ON; ARE YQU SAYI NG
THERE IS OR I SN T?

M5. SINGER THERE IS ON THE PRETRI AL ORDER.  THESE
VWERE W THDRAWN AS TO EVERY OTHER EXHI BI T I N THE CATEGORY.

MR SCHAETZEL: |'M NOT SURE WHI CH EXHI BI TS THESE
ARE?

M5. SINGER 27 AND 28, THESE ARE LI FE TO DATE SALES
REVENUE FOR ASSESSI NG LI STENI NG AND THE CCC PERM SSI ONS REVENUE
FOR ASSESSI NG LI STENI NG YOU OBJECTED TO THESE BECAUSE IT' S
MORE THAN 2009. THEY' RE SORT OF LI FE TO DATE SALES.

MR HARBIN. WE DON T HAVE ANY OBJECTI ON TO THOSE.

THE COURT: | WLL ADMT.

M5. SINGER: PLAINTIFFS EXH BI T 233, NO OBJECTI ON.

THE COURT: | T'S ADM TTED.

M5. SINGER: PLAINTIFFS EXH BIT 322 VHICH | S THE
PROFI T AND LOSS STATEMENT FOR THE SAGE HANDBOOK OF QUALI TATI VE
RESEARCH. THERE WAS AN OBJECTION. Ms. RI CHVAN TESTI FI ED

I N-DEPTH AS DI D PROFESSORS KAUFMANN AND ESPCSI TO ABQUT THE SAGE

ANDRE G ASHLEY, O C R
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HANDBOCK OF QUALI TATI VE RESEARCH, AND WE WOULD JUST LI KE TO
HAVE I N THERE THE PROFI T AND LOSS STATEMENT FROM THE BOOK.

MR HARBIN:  YOUR HONOR, WE WOULD OBJECT TO THAT. |
WOULD LI KE -- WHAT | WOULD ASK IS I F DURING A BREAK WE COULD
LOOK AT THI'S, BUT IT'S NOT LIKE A BUSI NESS RECORD, IT'S A
PRCFI T/ LOSS THAT SOVEBCDY CREATED. NOBODY HAS TESTI FI ED ABOUT
IT. | BELIEVE WE DO HAVE AN OBJECTI ON ABOUT THAT, BUT IF |
COULD LOCK AT I'T OVER THE MORNI NG BREAK - -

THE COURT: WVELL, |1'M GO NG TO BE NEEDI NG TO MAKE
SOME FI NAL RULINGS HERE. |'LL DEFER THAT ONE

M5. SINGER  PLAINTIFFS EXH BI T 342 NO OBJECTI ON.

THE COURT: | T'S ADM TTED.

M5. SINGER: PLAINTIFFS EXH BIT 343 | S THE OXFORD
FI SCAL YEAR 2010 STATEMENT OF | NCOVE. THE OBJECTI ON WAS THAT
I T LACKS RELEVANCE. YOUR HONOR HEARD MR PFUND TESTI FY THAT
THE OXFORD FI SCAL YEAR DOESN T GO TO THE CALENDAR YEAR. SO IT
COVERS APRI L 1ST, 2009 TO MARCH 31ST, 2010.

THE COURT: ANY OBJECTI ON?

MR HARBIN:. YES, YOUR HONOR, IT IS QUTSI DE THE
PERI OD. AGAIN WE HAVEN T HAD TESTI MONY ABOQUT IT. SO IT S NOT
A BUSI NESS RECORD OR AN ACCOUNTI NG RECORD THAT SOVE ACCOUNTANT
PREPARED, BUT WE HAVEN T BEEN ABLE TO EXAM NE I T.

THE COURT: | MAY NEED TO SEE IT.

M5. SINGER: SURE, YOUR HONOR, WE CAN DO THAT.

THE COURT: |'LL DEFER RULI NG ON THAT.

ANDRE G ASHLEY, O C R
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M5. SINGER. OKAY. PLAINTIFFS EXH BIT 436, THIS IS
THE CCC PERM SSI ONS REVENUE STATEMENT FOR THE OXFORD WORK
NEWSPAPERS. AGAI N THE OBJECTI ON WAS | T ENCOVPASSES MORE THAN
THE TI ME PERI OD.

MR HARBIN. | BELIEVE IT'S JUST A PERM SSI ONS FEE,
NO OBJECTI ON.

THE COURT: | T'S ADM TTED.

M5. SINGER: PLAINTIFFS EXH BIT 509, THHS IS THE
OXFORD U. S./ U. K. DI STRI BUTI ON AGREEMENT THAT MR PFUND
TESTI FI ED TO, AND WE JUST DI D NOT AT THAT TI ME TRY TO MOVE I T
I NTO EVI DENCE AND WOULD LI KE TO FI X THAT OVERSI GHT AT THI S
TI ME.

MR HARBIN.  YOUR HONOR, | BELI EVE MR PFUND S
TESTI MONY WAS HE WAS NOT FAM LIAR WTH I T, AND ALSO I T IS DATED
I N NOVEMBER COF 2010 AFTER THE RELEVANT TIME PERICD. SO | TH NK
I TS  RRELEVANT. WE COULD CONFER AMONG QURSELVES AND GET
BACK - -

THE COURT: |'LL DEFER RULI NG ON THAT.

M5. SINGER: A BUNCH OF EASY ONES TO WHICH THERE I S
NO OBJECTI ON, PLAI NTI FFS' EXHI BI TS 522, 528, 530, 533 THROUGH
537. NO OBJECTI ON TO ANY OF THOSE.

THE COURT: THEY ARE ADM TTED.

M5. SINGER PLAINTIFFS EXH BIT 539 IS A SYLLABUS
FROM PROFESSOR GAI NTY WHO | BELI EVE THE COURT W LL HEAR FROM AT

SOME PO NT FAIRLY SOON. THI'S SYLLABUS | S DATED 2010, BUT THERE

ANDRE G ASHLEY, O C R
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WAS TESTI MONY AT HI'S DEPOCSI TI ON THAT I T WAS EXACTLY THE SAME AS

THE FALL 2009 COURSE, AND HE COULDN T FI ND THE 2009 COURSE.

THE COURT:

ANY CBJECTI ON TO 5397

MR SCHAETZEL: TO THE EXTENT | T REFLECTS 2009, NQ

YOUR HONOR.

THE COURT:

OCBJECTION TO I T?

YOU VE GOT TO GOWTH IT OR NOT. ANY

MR SCHAETZEL: NO OBJECTI ON.

THE COURT:

ITS ADMTTED. DD |1 GO AHEAD AND ADM T

522, 28, 30, 33 THROUGH 5377

M5. SINGER  YES, YQU DI D.

THE COURT:

SO 539 IS IN TOO

M5. SINGER: ANOTHER SERI ES W TH NO OBJECTI ONS.

PLAI NTI FFS' EXHI BI TS 540, 542, 545, 549 THROUGH 550, 553 TO

555, 557 TO 558, 563, 570.

THE COURT:

THAT CORRECT?

HOLD ON JUST A M NUTE. 557 TO 558; IS

M5. SINGER  YES.

THE COURT:

AND THEN?

M5. SINGER 563, 570, 592, 597 TO 603, 606, 608,

613, 656 TO 662, NO

THE COURT:

OCBJECTI ON TO ANY OF THOSE, YOUR HONOR

THEY ARE ADM TTED.

M5. SINGER: PLAINTI FFS EXH BITS 700 TO 705 AND 710,

THESE, YOUR HONCOR, ARE THE ERES REPORTS FROM 2005 TO 2008.

PLAI NTI FFS SUBM T - -

THERE WAS AN OBJECTI ON TO THESE.

ANDRE G ASHLEY, O C R
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PLAI NTI FFS SUBM T THAT THEY REFLECT THE REPEATED USE OF MANY OF
THE WORKS THAT ARE ON THE JO NT FI LI NG AT | SSUE OVER MJULTI PLE
SEMESTERS. WE SUBM T THAT THEY SHOW THE CONTEXT OF THE
I NFRI NG NG CONDUCT, AND WE WOULD LI KE TO SUBM T THEM | NTO
EVI DENCE SO THAT THE RECORD IS COVPLETE.

MR SCHAETZEL: WE MAI NTAIN THE OBJECTI ON THAT THEY
ARE QUTSI DE THE SCOPE.

THE COURT: |'LL SUSTAIN THE OBJECTI ON.

M5. SINGER: OKAY. ANOTHER SERIES W TH NO
OBJECTI ONS.  PLAI NTI FFS' EXHI BI' TS 733, 869, 871 AND 872, 877,
885 TO 886, 896, 899 TO 901, 904, 906 TO 907, 913 TO 914. NO
OCBJECTI ON TO ANY THOSE ON THE PRETRI AL ORDER.

THE COURT: THEY ARE ADM TTED.

M5. SINGER TWO MORE 931 AND 932. THI S IS THE BOX
PROPOSAL EVALUATI ON FOR THE SAGE HANDBOOK OF QUALI TATI VE
RESEARCH AND A PRODUCT SUMVARY FOR THE SAGE HANDBOOK OF
QUALI TATI VE RESEARCH. THESE ARE BUSI NESS RECORDS. THE
DEFENDANTS HAVE NOTED | N THE PRETRI AL ORDER A RELEVANCE
OBJECTI ON.

MR HARBIN:  WHAT NUMBER IS THAT, |'M SORRY?

M5. SINGER: 931 AND 932.

THE COURT: STATE AGAIN WHAT THEY ARE?

M5. SINGER I T'S THE BOOK PROPOSAL EVALUATI ON FOR
THE SAGE HANDBOCOK OF QUALI TATI VE RESEARCH JUST SHOW NG WHAT THE

PROPOSAL WAS FOR THE BOOK. THE OTHER IS A PRCODUCT SUMVARY

ANDRE G ASHLEY, O C R
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WHI CH 1S | NFORMATI ON ABOUT THE BOCK.

MR HARBIN. YOUR HONOR |F WE COULD LOOK AT THAT
ONE, | DO THINK I T GOES OUTSIDE THE TIME PERIOD, AND | DON T
THINK I T'S A BUSI NESS RECORD. ALTHOUGH THERE |'S NOT A
FOUNDATI ON OBJECTI ON, THERE |'S A RELEVANCE OBJECTION. |F VE
COULD LOOK AT THAT.

THE COURT: |'LL DEFER RULING ON I T.

MS. SINGER AND YOU LL BE PLEASED TO HEAR THAT THE
REMAI NDER HAVE NO OBJECTI ON.  PLAI NTI FFS' EXH BI TS 938, 941 AND
942, 946 AND 947, 949, 950 TO 955, 957, 959 TO 960, 965, 977 TO
979, AND DEFENDANTS EXH BI T 195.

THE COURT: AND THERE ARE NO OBJECTI ONS TO ANY OF
THEMP

MS. SINGER NO OBJECTI ONS | N THE PRETRI AL ORDER

THE COURT: THEY ARE ADM TTED.

MS. SINGER AND W TH THAT, YOUR HONOR, THE
PLAI NTI FFS REST.

THE COURT: ALL RIGHT. LET'S TAKE A 15-M NUTE BREAK,
LADI ES AND GENTLEMEN.

( RECESS)

THE COURT: DO YOU W SH TO ARGUE YOUR MOTI ON?

MR SCHAETZEL: WE DO YOUR HONOR

THE COURT: ALL RIGHT. GO AHEAD.

MR SCHAETZEL: AT TH'S TIME THE DEFENDANTS MOVE FOR

JUDGMVENT UNDER RULE 52(C). | N DA NG SO VE WOULD FI RST RENEW

ANDRE G ASHLEY, O C R
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QUR MOTION TO DI SM SS | N ACCORDANCE W TH THE COURT' S ORDERS,
AND MS. KATRI NA QUI CKER W LL ARGUE THAT FOR US.

THE COURT: GOOD MORNI NG Ms. QUI CKER

M5. QU CKER GOOD MORNI NG,  MAY I T PLEASE THE COURT,
VE WOULD LI KE TO RENEW QUR MOTI ON TO DI SM SS, AND SPECI FI CALLY
BECAUSE WE FEEL THAT THE PLAI NTI FFS HAVE NOT MET THE EXCEPTI ON
TO THE ELEVENTH AMENDMENT | MUNI TY ENJOYED BY ALL THE
DEFENDANTS I N THI S CASE.

SPECI FI CALLY THE DEFENDANTS ARE THE 18
REPRESENTATI VES OF THE BOARD OF REGENTS WHICH IS THE BOARD OF
REGENTS THAT HAS AUTHORI TY OVER THE 35 UNI VERSI TI ES I N THE
GEORG A SYSTEM UNI VERSI TY SYSTEM  THEY ALSO HAVE NAMED THE
PRESI DENT OF GEORA A STATE UNI VERSI TY, THE PROVOST, THE
ASSCCI ATE PROVOST OF THE | NFORVATI ONAL SYSTEMS AND TECHNCLOGY
DEPARTMENT AND THE DEAN OF LI BRARIES, AND ALL OF THESE
DEFENDANTS ARE HI GH LEVEL ADM NI STRATORS THAT HAVE GENERAL
SUPERVI SCRY AUTHORI TY OVER GECRG A STATE UNI VERSI TY' S PCLI Cl ES,
BUT NONE OF WHOM MADE THE VARI QUS DETERM NATI ONS AT | SSUE I N
THI S CASE.

VWH LE THE AMENDED COVPLAI NT ALLEGES THAT THESE
DEFENDANTS BY SCANNI NG COPYI NG, DI SPLAYI NG AND DI STRI BUTI NG
PLAI NTI FFS' COPYRI GATED MATERI AL DEFENDANTS' CONDUCT
CONSTI TUTES | NFRI NGEMENT OF PLAI NTI FFS' COPYRI GHT, THERE' S NO
EVI DENCE AT THI S TRI AL THAT ANY OF THE DEFENDANTS PERSONALLY

DI D ANY SCANNI NG, COPYI NG DI SPLAYI NG OR DI STRI BUTI NG OF

ANDRE G ASHLEY, O C R
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PLAI NTI FFS' COPYRI GHTED WORKS.

ACCORDI NG TO PLAI NTI FFS' PROPOSED FI NDI NGS OF FACT
THE ONLY | NVOLVEMENT THAT THESE DEFENDANTS HAVE TO THE ACTI ONS
COVPLAI NED OF W TH RESPECT TO THE | NDI VI DUAL MEMBERS OF THE
BOARD OF REGENTS | S, ONE, THEY HAVE SUPERVI SORY AUTHORI TY OVER
GEORG A STATE UNI VERSI TY; TWDO, THEY ELECT A PRESI DENT OF
GEORG A STATE UNI VERSI TY; AND, THREE, THEY HAVE THE AUTHORI TY
TO ENSURE COVPLI ANCE W TH A COURT- ORDERED | NJUNCTI ON, AND THAT
'S FROM PLAI NTI FFS' FI NDI NGS OF FACT 103 TO 104.

W TH RESPECT TO PRESI DENT BECKER, WHAT THEY SAY THE
CONNECTION | S I'S THAT HE HAS, ONE, SUPERVI SORY AUTHORI TY OVER
ALL OF THE ADM NI STRATORS OF THE GEORG A STATE LI BRARY AND THE
GEORG A STATE | NFORVATI ONAL SYSTEMS AND TECHNOLOGY DEPARTMENT;
AND, TWO, HE IS RESPONSI BLE FOR ENSURI NG THAT THE ERES SYSTEM
COWPLI ES W TH FEDERAL COPYRI GHAT LAW  THAT IS FROM PLAI NTI FFS'
FI NDI NGS OF FACT 98 AND 99.

W TH RESPECT TO DEFENDANT PROVCST PALM SHE' S
RESPONSI BLE FOR MONI TORI NG THE FUNCTI ONS AND OFFI Gl ALS OF THE
UNI VERSI TY' S ACADEM C ADM NI STRATI ON | NCLUDI NG CORRECTI NG
NONCOVPLI ANCE W TH FEDERAL COPYRI GHT LAW  THAT IS THE ONLY
CONNECTI ON THAT PROVOST PALM HAS W TH THE ACTI ONS COVPLAI NED OF
IN TH'S CASE, AND THAT IS FROM PLAI NTI FFS' PROPGCSED FI NDI NGS OF
FACT 100.

ASSCOCI ATE PROVOST FOR | NFORMATI ONAL SYSTEMS AND

TECHNOLOGY DEPARTMENT, THE ONLY CONNECTI ONS THAT HE HAS | S THAT

ANDRE G ASHLEY, O C R
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HE 1'S RESPONSI BLE FOR THE TECHNI CAL OPERATI ONS AND MAI NTENANCE
OF THE ERES SYSTEM AND HE HAS SUPERVI SORY AUTHORI TY OVER GSU
STAFF WHO SUPPORT THE ULEARN COURSE MANAGEMENT SYSTEM

FI NALLY W TH RESPECT TO THE LAST DEFENDANT DEAN OF
LI BRARI ES, SHE HAS SUPERVI SCRY AUTHCORI TY OVER THE LI BRARY STAFF
RESPONSI BLE FOR THE ERES SYSTEM AND SHE IS RESPONSI BLE FOR
ENSURI NG THAT THE ERES SYSTEM COWPLI ES WTH THE POLI Cl ES OF THE
BOARD OF REGENTS AND GSU.

YOUR HONOR, THESE ARE THE VERY SAME FACTS THAT WERE
BEFORE THE COURT | N PLAI NTI FFS' COPPQOSI TI ON TO DEFENDANTS'
MOTI ON TO DI SM SS, AND ARGUABLY THE ONLY NEW | NFORMATI ON
THEY' VE PROVI DED THE COURT | S THAT SOVE PROFESSORS | F THEY
WERE CALLED FROM THE PRESI DENT OR ONE OF THE MEMBERS OF THE
BOARD OF REGENTS OR THE PROVOST OR THE DEAN OF LI BRARI ES AND
THEY WERE ASKED BY THEM TO REMOVE SOVETHI NG FROM ERES THEY
WOULD CQOVPLY.

AT BEST THEI R OVERSI GHT RESPONSI Bl LI TI ES OF ALL THE
UNI VERSI TY POLI CI ES AND THEI R ABI LI TY TO TAKE CORRECTI VE ACTI ON
IF APOLICY I SIN FACT VICLATED IS THE ONLY CONNECTI ON THEY
HAVE TO THI S CASE. THEY HAVE NO OBLI GATI ON TO ENFORCE THE
COPYRI GHT ACT, AND THEY HAVE NO OBLI GATI ON TO PREVENT A
VI OLATI ON OF THE COPYRI GHT ACT.

PLAI NTI FFS HAVE NOT ESTABLI SHED THAT THE DEFENDANTS
HAVE APPLI ED ANY PRESSURE TO THESE PROFESSORS TO | GNORE THE

COPYRI GHT PCOLICIES OR TO I GNORE FAIR USE. THERE' S NO EVI DENCE

ANDRE G ASHLEY, O C R
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THAT THE COPYRI GHT POLICY I N AND OF | TSELF VI OLATES ANY FEDERAL
LAW I N FACT, IT ACTUALLY FACI LI TATES COVPLI ANCE W TH FEDERAL
LAW

THE PCLI CY, BY THE WAY, YOUR HONOR, WAS ADOPTED BY
THE BOARD OF REGENTS PURSUANT TO THEI R STATE AUTHORI TY TO ADOPT
PCLI CI ES FOR THE UNI VERSI TY.

THE EVI DENCE ALSO SHOWS THAT THE POLICY IS I N FACT
BEI NG FOLLOWNED BY THE LI BRARY. THERE' S NO EVI DENCE THAT ANY
MATERI ALS WERE POSTED W THOUT AN AFFI RVATI VE REPRESENTATI ON
FROM THE PROFESSOR THAT THEY | N FACT HAD CONSI DERED FAI R
USE AND FOUND THE USE THAT THEY WERE PROPGOSI NG TO POST TO BE
FAI R

SO THE TRUE COWVPLAI NT THAT PLAI NTI FFS HAVE IS THAT
THE FAI R USE ANALYSI S CONDUCTED BY THE PROFESSORS WAS WWRONG,
AND, YOUR HONOR, JUST SO YOU KNOW THE PROFESSORS AT | SSUE AT
TH'S TI ME NONV ARE THERE' S 23 PRCOFESSCORS, APPROXI MATELY 75 USES
BY THOSE PROFESSORS OF 64 TOTAL BOOKS.

| F YOU TAKE PROFESSOR KI M AND PROFESSOR KAUFNMANN,
THEY ACCOUNT FOR 28 OF THE ALLECGED USES OR APPROXI MATELY 40
PERCENT OF THE | NFRI NGEMENT. | F YOU ADD PROFESSORS ORR AND
MURPHY TO THE PROFESSORS KI M AND KAUFMANN USE, NOW YOU ACCOUNT
FOR 42 OF THE ALLEGED REMAI NI NG | NFRI NGEMENT ALLEGATI ONS OR 56
PERCENT OF WHAT'S AT ISSUE IN THIS CASE. | F YOU ADD PROFESSOR
ESPOSI TO AND PROFESSOR DI XON NOW YOU RE UP TO SI X PROFESSORS,

APPROXI MATELY 70 PERCENT OF THE COWVPLAI NED | NFRI NGEMENT.

ANDRE G ASHLEY, O C R
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WE' RE TALKI NG ABOQUT FAI R USE DETERM NATI ONS BY SI X
PROFESSORS OVER A COURSE OF THREE SEMESTERS QUT OF 1100 FACULTY
MEMBERS. THE ENTI RE EX PARTE YOUNG ARGUVMENT DEPENDS ON
DEFENDANTS' ROLE | N OVERSEEI NG THEI R POLI CY, | MPLEMENTI NG THEI R
PCLI CY AND CORRECTI NG NONCOWPLI ANCE, AND, YOUR HONOR, THAT
DI RECTLY CONTRADI CTS THE ELEVENTH CI RCU T LAWAS WELL AS THE
FEDERAL CI RCU T''S HOLDI NG | N PENNI NGTON SEED.

WE ALSO BELI EVE PENNI NGTON SEED CAN BE READ I N
CONJUNCTI ON W TH LUCKEY V. HARRI'S, AND YOU CAN ARRI VE AT THE
SAME DECI SION IN THAT TH S OVERSEEI NG OF THE UNI VERSI TY' S
PCLI CI ES AND CORRECTI NG NONCOWPLI ANCE |'S NOT SUFFI CI ENT | N
ORDER TO ESTABLI SH THE EX PARTE YOUNG EXCEPTI ON TO ELEVENTH
AMENDMENT | MMUNI TY.

SPECI FI CALLY I N THE LUCKEY V. HARRIS CASE, WHICH I S
THE PLAI NTI FFS' LEAD CASE, I N THAT SI TUATI ON YOU HAD SYSTEMATI C
DELAYS IN JUDGES APPO NTI NG COUNSEL IN CRIM NAL PROCEEDI NGS
I NI TI ATED BY THE GOVERNOR, AND THOSE DELAYS | N APPO NTI NG
COUNSEL WERE DI RECTLY RESPONSI BLE FOR THE VI OLATI ON OF THE
DEFENDANTS' SI XTH AMENDVENT RI GHT TO COUNSEL, EI GHTH AMENDMENT
RI GHT TO BAI L, AND THEI R FOURTEENTH AMENDMENT RI GHT TO DUE
PROCESS.

THE COURT: WHAT STATUTE WAS THAT CASE BROUGHT
UNDER?

M5. QU CKER | T WAS A SECTI ON 1983 CASE, YOUR HONCR,

AND | HAVE A COPY OF THAT DECI SI ON.

ANDRE G ASHLEY, O C R
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THE COURT: | DON T NEED IT.

M5. QUI CKER THE GOVERNOR AND JUDGES | N THAT CASE
HAD A DI RECT RCLE IN THE ACTUAL ADM NI STRATI ON OF THE PUBLI C
DEFENDER PROGRAM | N GECRG A, AND IT WAS THEIR DIRECT ROLE IN I T
THAT RESULTED IN THE VI CLATI ONS OF THE | NDI GENT DEFENDANTS'
El GHTH, SI XTH AND FOURTEENTH AMENDMVENT RI GHTS.

THE DECI SION | N LUCKEY HAS BEEN APPLI| ED BY THE
ELEVENTH CIRCU T I N AT LEAST TWO OTHER SI TUATIONS. | T WAS
APPLI ED IN SUW T MEDI CAL, AND IN THAT CASE YOQU HAD A MEDI CAL
CORPORATI ON, A DOCTOR AND A PATI ENT SEEKI NG TO CHALLENGE THE
CONSTI TUTI ONALI TY OF THE ALABAVA PARTI AL Bl RTH ABORTI ON STATUTE
AND SAYI NG I T VI OLATED THE FOURTEENTH AMENDMENT.

THEY SUED THE GOVERNOR, THE ATTORNEY GENERAL AND A
DI STRICT ATTORNEY. THE DEFENDANTS THEN MOVED TO DI SM SS UNDER
THE ELEVENTH AMENDMVENT, AND CI TI NG LUCKEY FOR SUPPORT THE COURT
DI SM SSED THE ACTI ON SAYI NG THAT NONE OF THE DEFENDANTS HAD ANY
RELATI ONSHI P TO THE ENFORCEMENT OF THE PROVI SI ONS AT | SSUE | N
THI' S STATUTE, AND THUS THE EX PARTE YOUNG DOCTRI NE DI D NOT
APPLY AND SPECI FI CALLY HELD, QUOTE, ONLY |F A STATE OFFI CER HAS
THE AUTHORI TY TO ENFORCE AN UNCONSTI TUTI ONAL ACT | N THE NAME OF
THE STATE CAN THE SUPREMACY CLAUSE BE | NVOKED TO STRI P THE
OFFI CER OF HI' S OFFI Cl AL OR REPRESENTED CHARACTER AND SUBJECT
H M TO THE | NDI VI DUAL CONSEQUENCES COF HI S CONDUCT.

HERE NONE OF THE NAMED DEFENDANTS HAVE THE PONER OR

THE AUTHORI TY TO PREVENT A VI OLATI ON OF CCOPYRI GHT LAW CR HAD

ANDRE G ASHLEY, O C R
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ANY | NVOLVEMENT IN THE VI CLATI ON OF COPYRI GHT LAW

LUCKEY WAS AGAI N USED | N WOVEN S EMERGENCY NETWORK V.
BUSH I N THE ELEVENTH CI RCUI T I N 2003 WHEN THERE WAS A FLORI DA
STATUTE BEI NG CHALLENGED THAT PROVI DED FOR LI CENSE PLATES TO
SAY CHOOSE LI FE AND THEN ANY ADDI TI ONAL MONI ES THAT WERE
GENERATED FROM THE SALE OF THOSE LI CENSE PLATES TO BE
DI STRI BUTED.

THE PLAI NTI FFS FI LED THE LAWSUI T AND ARGUED | T
VI OLATED THEI R FI RST AMENDVENT ESTABLI SHVENT CLAUSE AND
FOURTEENTH AMENDMENT RI GHTS.  THEY SUED GOVERNOR BUSH AND THE
EXECUTI VE DI RECTOR OF THE FLORI DA DEPARTMENT OF H GHMAY SAFETY
AND MOTOR VEHI CLES, AND THE COURT DI SM SSED THE ACTI ON AGAI NST
GOVERNOR BUSH BUT LEFT THE EXECUTI VE DI RECTOR

THEY SAI D THE CONTROLLI NG CASE WAS LUCKEY AND
SPECI FI CALLY SAID H' S SHARED AUTHORI TY OVER THE DEPARTMENT I N
CHARGE OF | MPLEMENTI NG THE STATUTE AT I SSUE IS, QUOTE, SIMPLY
TOO ATTENUATED TO ESTABLI SH THAT HE WAS RESPONSI BLE FOR THE
STATUTE' S | MPLEMENTATI ON. | MPORTANTLY THE COURT ALSO NOTED THE
GOVERNOR S GENERAL EXECUTI VE POAER WAS NOT A SUFFI CI ENT BASI S
TO CONFER JURI SDI CTI ON, AND WHI LE THE ENFORCEMENT OF A STATUTE
I'S THE RESPONSI BI LI TI ES OF PARTI ES OTHER THAN THE GOVERNOR HERE
IN TH'S CASE THE CABI NET, THE GOVERNOR S GENERAL EXECUTI VE
POAER | S | NSUFFI CI ENT TO CONFER JURI SDI CTI ON.

THE PARTIES I N QUR CASE THAT ARE RESPONSI BLE FOR

COVPLYI NG W TH COPYRI GHT LAW ARE THE PROFESSORS THEMSELVES.

ANDRE G ASHLEY, O C R
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LUCKEY HAS ALSO BEEN APPLI ED I N A NORTHERN DI STRI CT
OF OKLAHOVA CASE, YOUR HONCR, AND | WLL G VE THE CASE FOR THE
RECORD. | DON T NEED TO PROBABLY GO INTO IT BUT IT'S D.G V.
HENRY WHICH IS 591 F. SUPP 2D 1186, AND THERE THEY DI SM SSED THE
ACTI ON AGAI NST THE GOVERNCR AND ALLOWED THE DI RECTOR OF THE
DEPARTMENT OF HUMAN RESOURCES TO STAY | N BECAUSE THE GOVERNOR
WAS, QUOTE, TWO STEPS REMOVED FROM THE ACTUAL VI OLATI ONS AT
| SSUE.

WE BELIEVE THI S CASE | S FACTUALLY VERY SIM LAR TO
PENNI NGTON SEED WHERE THE COURT DI SM SSED THE ACTI ON AGAI NST
THE CHAI RVAN OF THE BOARD OF THE UNI VERSI TY SYSTEM THE
PRESI DENT OF THE UNI VERSI TY SYSTEM AND THE CHANCELLOR OF THE
UNI VERSI TY SYSTEM I N A PATENT | NFRI NGEMENT SU T BUT ALLOWED THE
PROFESSOR TO STAY I N BECAUSE | T WAS THE PROFESSOR WHO DEVELOPED
THE PATENTED FESCUE THAT WAS ALLEGEDLY VI OLATI NG ANOTHER
PARTY' S PATENT, AND SPECI FI CALLY THE FEDERAL CIRCU T SAI D THE
NEXUS BETWEEN THE VI OLATI ON OF FEDERAL LAW AND THE | NDI VI DUAL
ACCUSED OF VI OLATI NG THAT LAW REQUI RES MORE THAN SI MPLY A BROAD
GENERAL CBLI GATI ON TO PREVENT A VI CLATI ON.

THE ALLEGATI ONS THAT THE UNI VERSI TY OFFI Cl ALS FAI LED
TO SUPERVI SE A POLI CY AT THE SCHOOL |'S NOT AN ALLEGATI ON OF
FEDERAL | NFRI NGEMENT AND DOES NOT RETAIN THE SUFFI CI ENT CAUSAL
CONNECTI ON ACTI VI TY TO WARRANT APPLI CATI ON OF THE EX PARTE
YOUNG

DEFENDANTS HERE ARE SI MPLY NOT RESPONSI BLE FOR

ANDRE G ASHLEY, O C R
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PREVENTI NG COPYRI GHT | NFRI NGEMENT AND AT MOST ARE RESPONSI BLE
FOR CORRECTI NG NONCOVPLI ANCE OF THE LAW AND THAT HOAEVER | S
NOT THE SAVE AS WHAT' S REQUI RED TO PREVENT A COPYRI GHT

I NFRI NGEMENT I N THE OTHER THREE CASES.

SO I N CLCSI NG WE THI NK THE EVI DENCE SHOWS THAT THE
DEFENDANTS CREATED, ADCPTED AND | MPLEMENTED A COVPREHENS| VE
COPYRI GHT PCLI CY THAT ON I TS FACE APPEARS TO COMPLY W TH THE
LAW THEY REQUI RED THE PROFESSORS TO PERFORM A FAI R USE
ANALYSI S PRI OR TO POSTI NG ANYTHI NG ON ERES. THAT THE
PROFESSORS | N FACT PERFORMED A FAIR USE ANALYSI S BEFORE POSTI NG
ANYTHI NG ON ERES OR ULEARN. THEY CERTI FI ED TO THE LI BRARY THAT
THEY | N FACT PERFORVED A FAI R USE ANALYSI S BEFORE ANYTH NG WAS
I N FACT POSTED, AND THAT THERE' S NO EVI DENCE WHATSOEVER THAT
ANY OF THESE DEFENDANTS HAD ANYTHI NG TO DO W TH THEI R FAI R USE,
THE FAI R USE ANALYSI S OF THE PROFESSORS THAT ALLEGEDLY GOT I T
VRONG ACCCORDI NG TO PLAI NTI FFS.

WE FEEL THAT THI S GENERAL POVER | S | NSUFFI Cl ENT TO
ESTABLI SH THE NECESSARY CONNECTI ON BETWEEN THE DEFENDANTS AND
THE PROFESSORS ALLEGEDLY | NCORRECT FAI R USE FI NDI NGS TO MEET
THE EX PARTE YOUNG EXCEPTI ON TO THE ELEVENTH AMENDMENT | MMUNI TY
UNDER LUCKEY, UNDER THE WOVEN S EMERGENCY NETWORK CASE AND
UNDER SUMM T MEDI CAL AND WE RESPECTFULLY ASK THE COURT TO
DI SM SS THE ACTI ON.

THE COURT: THANK YOU. MR KRUGVAN.

MR KRUGVAN:  THANK YQU, YOUR HONOR | FIRST NOTE

ANDRE G ASHLEY, O C R
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THAT WE' VE NOT' SUED THE GOVERNOR OF THE STATE OF GEORG A. WE
SUED OFFI CI ALS DI RECTLY W TH THE UNI VERSI TY.

AS THE COURT KNOWS UNDER EX PARTE YOUNG AN ACTI ON
AGAI NST A STATE OFFI Cl AL SEEKI NG PRCSPECTI VE | NJUNCTI VE RELI EF
AS WE ARE DA NG HERE IS NOT' BARRED BY THE ELEVENTH AMENDMENT.
BECAUSE WHEN THE OFFI Cl AL ACTS | N CONTRAVENTI ON OF FEDERAL LAW
HE'S STRIPPED OF H' S OFFI Cl AL OR REPRESENTATI VE CHARACTER AND
'S SUBJECTED IN H'S PERSON TO THE CONSEQUENCES OF HI S
I NDI VI DUAL CONDUCT.

THUS WHERE PROSPECTI VE | NJUNCTI VE RELI EF |'S AGAI NST
I NDI VI DUAL STATE OFFI CERS IN A FEDERAL FORUM BASED ON A FEDERAL
RI GHT, AND THE FEDERAL RI GHT HERE | S FEDERAL COPYRI GHT LAW THE
ELEVENTH AVENDMENT | N MOST CASES IS A BAR

WE DO AGREE THAT LUCKEY V. HARRIS IS CONTROLLI NG
HERE. I N THERE LUCKEY PLAI NTI FFS BROUGHT AN ACTI ON AGAI NST - -
ON BEHALF OF | NDI GENT DEFENDANTS AS WELL AS THE ATTORNEYS
REPRESENTI NG THEM SEEKI NG AN ORDER REQUI RI NG THE DEFENDANTS TO
MEET M NI VAL STANDARDS I N THE PROVI SI ON OF | NDI GENT CRI M NAL
DEFENSE SERVI CES AND THAT CASE WAS BROUGHT AGAI NST THE GOVERNOR
JOE FRANK HARRI S AND THE JUDGES WHO WERE RESPONSI BLE FOR
PROVI DI NG COUNSEL TO | NDI GENT DEFENDANTS.

THE DI STRI CT COURT GRANTED THE DEFENDANT' S MOTI ON I N
THAT CASE ON GROUNDS THAT THE COVPLAI NT DI D NOT ALLEGE THAT ANY
DEFENDANT HAD PERSONALLY UNDERTAKEN THE WRONGFUL ACTI ON AS THE

DEFENDANTS SEEM TO BE ARGUI NG HERE.

ANDRE G ASHLEY, O C R
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ON APPEAL THE ELEVENTH Cl RCU T REVERSED AND REJECTED
THE NOTI ON THAT AN EX PARTE DEFENDANT OFFI Cl AL MJUST HAVE A
TAKEN SOVE ACTI ON PERSONALLY THAT VI CLATES THE CONSTI TUTI ON OR
FEDERAL LAW AND THE COURT OF APPEALS HELD THAT I N AN ACTI ON
AGAI NST STATE OFFI CERS IN THEI R OFFI Cl AL CAPACI TI ES PERSONAL
ACTI ON BY DEFENDANTS | NDI VI DUALLY I'S NOT' A NECESSARY CONDI Tl ON
OF | NJUNCTI VE RELI EF AGAI NST STATE OFFI CERS I N THEI R OFFI CI AL
CAPACI TY. RATHER UNDER THE ELEVENTH Cl RCU T STANDARD ALL THAT
I'S NECESSARY IS THAT THE OFFI Cl AL BE RESPONSI BLE FOR THE
CHALLENGED ACTI ON.

AND THE LUCKEY COURT STATED THAT THE STATE OFFI CER I N
THAT CASE | T WAS THE GOVERNOR OF THE STATE OF GEORG A BY VI RTUE
OF H'S OFFI CE HAD SOVE CONNECTI ON W TH THE CONDUCT COVPLAI NED
OF, AND I T'S ONLY WHEN THAT CONNECTI ON | S LACKI NG WHERE THE
DEFENDANT |'S MERELY A REPRESENTATI VE OF THE STATE WOULD THE
ACTI ON BE | MPROPER.

AND THERE THE ELEVENTH Cl RCU T HELD THAT THE GOVERNOR
WHO WAS RESPONSI BLE FOR LAW ENFORCEMENT AS PRESI DENT BECKER
TESTI FI ED HERE HE | S RESPONSI BLE FOR THE ENFORCEMENT OF AND
COVPLI ANCE W TH FEDERAL COPYRI GHT LAW AND HAD THE RESI DUAL
POAER TO COMMVENCE PROSECUTI ONS AND TO DI RECT THE ATTORNEY
GENERAL TO | NSTI TUTE AND PROSECUTE ON BEHALF OF THE STATE AND
THE STATE JUDCGES WHO WERE RESPONSI BLE FOR ACTUALLY
ADM NI STERI NG THE SYSTEM OF REPRESENTATI ON SIM LAR TO THE DEAN

OF LI BRARI ES HERE, THEY WERE ALL PROPER PARTI ES UNDER EX PARTE

ANDRE G ASHLEY, O C R
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YOUNG AGAI NST WHOM PROSPECTI VE | NJUNCTI VE RELI EF COULD BE
CORDERED.

AND THE ELEVENTH CIRCU T EARLI ER TH S YEAR REAFFI RVED
THE HOLDI NG I N LUCKEY AND THAT WAS I N MARCH I N GRI ZZLE V. KEMP,
AND | THI NK WE CI TED THAT IN OUR BRI EF 634 F.3D 1314, AND IN
GRI ZZLE TWD MEMBERS OF LOCAL SCHOOL BQOARDS BROUGHT AN ACTI ON
CHALLENG NG A STATUTORY NEPOTI SM PQOLI CY THAT DI SQUALI FI ED
FAM LY MEMBERS OF CERTAI N SCHOOL ADM NI STRATORS FROM SERVI NG ON
LOCAL BOARDS OF EDUCATI ON, AND THE PLAI NTI FFS SUED BOTH THE
STATE ELECTI ON BOARD AND THE SECRETARY OF STATE IN H' S OFFI Cl AL
CAPACI TY.

THE DI STRI CT COURT GRANTED THE BOARD S MOTI ON TO
DI SM SS BUT DENI ED THE MOTI ON FI LED BY THE SECRETARY OF STATE,
AND ON APPEAL THE ELEVENTH Cl RCU T AFFI RMED THE DENI AL OF THE
SECRETARY OF STATE' S MOTI ON HOLDI NG THAT A STATE OFFICIAL | S
SUBJECT TO SUT IN H' S OFFI Cl AL CAPACI TY WHEN HI S OFFI CE | MBUES
H M WTH THE RESPONSI Bl LI TY TO ENFORCE THE LAW OR LAWS AT | SSUE
INTH S SUIT.

AND | T VENT ON TO TALK ABOUT THAT ALTHOUGH THE
SECRETARY OF STATE IN THAT CASE CANNOT DI RECTLY QUALI FY OR
CHALLENGE CANDI DATES FOR LOCAL BQOARDS OF EDUCATI ON OR CERTI FY
THE RESULTS OF THOSE ELECTI ONS, AS A MEMBER AND THE CHAI RPERSON
OF THE STATE ELECTI ON BOARD HE HAS BOTH THE POAER AND DUTY TO
ENSURE THAT THE ENTI TI ES CHARGED W TH THOSE RESPONSI Bl LI TI ES

COVPLY WTH GEORG A''S ELECTI ON CODE | N CARRYI NG QUT THOSE

ANDRE G ASHLEY, O C R
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TASKS.

YOU VE SEEN THE TESTI MONY FROM PRESI DENT BECKER. HE
HAS THAT RESPONSI BI LI TY. THE | NDI VI DUAL MEMBERS OF THE BOARD
OF REGENTS HAVE THAT RESPONSI BI LI TY. PROVOST PALM HAS THAT
RESPONSI Bl LI TY, AND THE ELEVENTH CI RCU T HELD THAT THE DI STRI CT
COURT DI D NOT ERR I N HOLDI NG THAT THE SECRETARY OF STATE IS A
PROPER PARTY TO THE ACTI ON.

SO ONE OF THE RELEVANT QUESTIONS IS THE
RESPONSI Bl LI TY AND ALSO WHETHER THE DEFENDANTS HAVE THE
AUTHORI TY TO STOP THE VI OLATI ONS, AND AS YOU HEARD THE
TESTI MONY OF PRESI DENT BECKER, HE HAS THAT AUTHORITY. HE
CONCEDED THAT HE HAS THE AUTHORI TY TO PREVENT VI OLATI ONS OF
FEDERAL COPYRI GHT LAW AND THAT IS SUFFI CI ENT TO MAKE HH M A
DEFENDANT I N THI S CASE.

VWHY DON T WE TAKE A LOOK AT THE EVI DENCE AND
SUMVARI ZE THE EVI DENCE THAT SUPPORTS THIS. FIRST W TH RESPECT
TO PRESI DENT BECKER, |F YOU CAN BRI NG UP STI PULATI ON NUMBER 41,
AND THESE ARE STI PULATI ONS OF THE PARTIES, YOUR HONCR, 41, GSU
PRESI DENT MARK P. BECKER IS THE HEAD OF GSU AND | S I TS CH EF
ADM NI STRATI VE OFFI CER W TH SUPERVI SORY AUTHORI TY OVER THE
ADM NI STRATORS OF THE GSU LI BRARY, THE GSU | NFORVATI ON SYSTEMS
AND TECHNOLOGY DEPARTMENT.

STI PULATI ON NUMBER 47, DEFENDANTS | NCLUDI NG BECKER
HAVE THE AUTHORI TY TO ORDER THAT COPYRI GHTED WORKS NMAY BE

DI STRI BUTED ELECTRONI CALLY AT GSU ONLY | F DONE | N COVPLI ANCE

ANDRE G ASHLEY, O C R
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WTH POLI CI ES SET BY THE STATE OF GEORG A BOARD OF REGENTS,
GEORG A STATE UNI VERSI TY OR A COURT- ORDERED | NJUNCTI ON.

STI PULATI ON 49, DEFENDANTS WH CH | NCLUDE PRESI DENT
BECKER HAVE THE AUTHORI TY TO DI RECT LI BRARY STAFF TO BLOCK
ACCESS TO OR REMOVE SPECI FI C MATERI ALS OR SPECI FI C COURSE PAGES
ON THE ERES SYSTEM AND HAVE THE AUTHORI TY TO ORDER THAT LI BRARY
PERSONNEL PRODUCE REPORTS OF ERES AND ULEARN ACTI VI TIES FOR A
SPECI FI C TI ME PERI GD, I NCLUDI NG | F SO ORDERED BY THE COURT I N
OCRDER TO MONI TOR COVPLI ANCE W TH ANY COURT- ORDERED | NJUNCTI ON.

I N ADDI TI ON TO THE STI PULATI ONS OF THE PARTI ES, WE
ALSO HAVE THE TESTI MONY OF PRESI DENT BECKER THAT YOUR HONOR
JUST HAD THE OPPORTUNI TY TO SEE. | PREPARED CLIPS OF THAT, BUT
YOU VE JUST SEEN I T AND YOU HEARD PRESI DENT BECKER TESTI FY THAT
ULTI MATELY I T'S PART OF PROVOST PALM S RESPONSI BI LI TI ES TO
ENSURE COVPLI ANCE W TH FEDERAL COPYRI GHT LAW

YOU HEARD HI' S TESTI MONY THAT I T FALLS UNDER PRESI DENT
BECKER S RESPONSI Bl LI TY AS DELEGATED TO HI M AS PRESI DENT OF THE
UNI VERSI TY TO ENSURE THAT THE LI BRARY AND USE OF THE ELECTRON C
RESERVE SYSTEM COVPORTS W TH FEDERAL COPYRI GHT LAW AND THEN HE
ACKNOALEDGED AND YOU CAN CARRY THAT ALL THE WAY TO THE BOARD OF
REGENTS AND ULTI MATELY THAT' S THE BOARD OF REGENTS'
RESPONSI Bl LI TY TO ENSURE THAT THE UNI VERSI TY COWPLI ES W TH
FEDERAL COPYRI GHT LAW AND THAT WAS AT PAGES 26,10 TO 27,6 OF
DR BECKER S TESTI MONY, AND THEN HE WENT ON TO TALK ABOQUT HI S

POAER TO ORDER COWVPLI ANCE W TH FEDERAL CCOPYRI GHT LAW AND THAT

ANDRE G ASHLEY, O C R
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H S AUTHORI TY TO DI RECT NOT JUST THE LI BRARY BUT THE FACULTY TO
COMVE | NTO COVPLI ANCE.

THERE CAN BE NO QUESTI ON THAT UNDER EX PARTE YQOUNG
AND LUCKEY PRESI DENT BECKER | S A PROPER DEFENDANT. HE' S
RESPONSI BLE TO ENSURE COWVPLI ANCE W TH FEDERAL COPYRI GHT LAW
HE HAS THE AUTHORI TY TO DI RECT FACULTY AT THE UNI VERSI TY TO
COWPLY W TH FEDERAL COPY LAW AND HE HAS THE AUTHORI TY TO ORDER
THE UNI VERSI TY TO COMVE | NTO COVPLI ANCE.

PROVOST RI SA PALM STI PULATI ON NUMBER 42, THE GSU
PROVOST CURRENTLY RI SA PALM IS RESPONSI BLE FOR MONI TORI NG THE
FUNCTI ONS AND OFFI CI ALS OF THE UNI VERSI TY' S ACADEM C
ADM NI STRATI ON | NCLUDI NG CORRECTI NG NONCOVPLI ANCE W TH FEDERAL
COPYRI GHT LAW

AND THEN REQUEST FOR ADM SSION 18, |F YOU CAN TURN TO
THE REQUEST TOADM T WHICH IS PLAINTIFF' S EXHIBIT 975, THHS IS
NUMBER 18, | BELIEVE, ADM T THAT PURSUANT TO ARTICLE 3 OF THE
GEORG A STATE UNI VERSI TY STATUTES, PROVOST HENRY | S RESPONSI BLE
FOR MONI TORI NG THE FUNCTI ONS AND OFFI CI ALS OF THE UNI VERSI TY' S
ACADEM C ADM NI STRATI ON AND CORRECT ANY CONDUCT NOT CONSI STENT
W TH THE PROFESSI ONAL AND LEGAL FULFI LLMENT OF THE UNI VERSI TY' S
PURPOSES AND OBJECTI VES.

AND THEN I N NUMBER 19 -- THAT WAS ADM TTED, AND ADM T
THAT PROVOST HENRY' S RESPONSI Bl LI TI ES DELI NEATED | N THE
PREVI QUS REQUEST | NCLUDE RESPONSI Bl LI TY FOR CORRECTI NG

NONCOWVPLI ANCE W TH FEDERAL COPYRI GHT LAW AND YOU HEARD

ANDRE G ASHLEY, O C R
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PRESI DENT BECKER S TESTI MONY REGARDI NG HER RESPONSI BI LI TI ES.

AND THEN STI PULATI ON NUMBER 49, THI S IS ONCE AGAI N
THE ONE WE LOOKED AT BEFORE, BUT DEFENDANTS WH CH | NCLUDE
PROVOST PALM HAVE THE AUTHORI TY TO DI RECT LI BRARY STAFF TO
BLOCK ACCESS TO OR REMOVE SPECI FI C MATERI ALS OR COPI ES, AND |
WON' T READ THE ENTI RE STI PULATI ON.

I F YOQU CAN NOW GO BACK TO REQUEST FOR ADM SSI ON 25,
PLAI NTI FF' S EXH BI T 975, NUMBER 25, AND THI S WAS REQUEST -- THE
REQUEST WAS SERVED AT A TI ME WHEN PROVOST PALM S PREDECESSOR
WAS THE PROVOST, AND THE REQUEST WAS ADM T THAT PROVOST HENRY
AND NOW PROVCST PALM HAS THE AUTHORI TY TO ORDER THAT
COPYRI GHTED WORKS MAY BE DI STRI BUTED ELECTRONI CALLY AT GSU ONLY
| F DONE SO I N COVPLI ANCE W TH POLI G ES SET BY THE STATE OF
GEORG A BOARD OF RECGENTS, GEORGA A STATE UNIVERSITY OR A
COURT- ORDERED | NJUNCTI ON AND DEFENDANTS ADM TTED THAT. CLEARLY
PROVOST PALM | S A PROPER DEFENDANT UNDER EX PARTE YOUNG AND
ELEVENTH Cl RCU T PRECEDENT.

DEAN OF LI BRARY NAN SEAVANS, WHOM YOU HAVE HEARD
TESTI FY AT LEAST BY VI DEO DEPCSI TI ON, AGAI N BACK TO STI PULATI ON
NUMBER 45, DEFENDANT NANCY SEAMANS, THE DEAN OF LI BRARI ES AT
GSU, HAS SUPERVI SORY AUTHORI TY OVER THE LI BRARY STAFF
RESPONSI BLE FOR THE ERES SYSTEM AND | S RESPONSI BLE THAT THE
ERES SYSTEM COWPLI ES WTH PCLI CI ES OF THE BOARD OF REGENTS AND
GSU.

SECONDLY, DEAN OF LI BRARY NANCY SEAMANS SERVED ON THE

ANDRE G ASHLEY, O C R
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BOARD OF REGENTS SELECT COWM TTEE ON COPYRI GHT THAT CONVENED | N
2008 AND RECOMMVENDED THAT THE BOARD OF REGENTS ADOPT THE NEW
PCLI CY ON COPYRI GHT, AND | BELI EVE THAT IS I N EVI DENCE | N HER
DEPGSI TI ON TESTI MONY, BUT |'M NOT 100 PERCENT SURE, BUT THAT
WLL BE HER TESTI MONY AS WE PROCEED I N THE TRI AL.

STI PULATI ON 49, ONCE AGAIN THIS IS THE STI PULATION I'N
TH'S TRI AL THAT DEFENDANTS WHICH I N THI S CASE | NCLUDE DEAN OF
LI BRARI ES NANCY SEAMANS HAVE THE AUTHORI TY TO DI RECT LI BRARY
STAFF TO BLOCK ACCESS TO OR REMOVE SPECI FI C MATERI ALS OR
SPECI FI C COURSE PAGES ON THE ERES SYSTEM AND HAVE THE AUTHORI TY
TO ORDER THAT LI BRARY PERSONNEL PRODUCE REPORTS OF ERES AND
ULEARN ACTIVITIES FOR A SPECIFI C TI ME PERI GD | NCLUDI NG | F SO
ORDERED BY THE COURT | N ORDER TO MONI TOR COVPLI ANCE W TH ANY
COURT- ORDERED | NJUNCTI ON.

W TH RESPECT TO THE FI RST PART OF THAT STI PULATI ON,
YOU HEARD DENI SE DI MSDALE' S TESTI MONY AND PROFESSCR DI XON' S
TESTI MONY ON THAT THAT ALTHOUGH THEY PERSONALLY CAN T REMOVE
WHAT' S BEEN POSTED ON THE ELECTRONI C RESERVE SYSTEM THE DEAN
OF LI BRARI ES NANCY SEAMANS CAN DO SO. DEAN OF LI BRARI ES NANCY
SEAVANS | S A PROPER DEFENDANT UNDER EX PARTE YOUNG AND ELEVENTH
CIRCU T LAW

THE BOARD OF REGENTS DEFENDANTS, | N STI PULATI ON 46
THE BOARD OF REGENTS USG HAS SUPERVI SORY AUTHORI TY OVER GSU AND
ELECTS THE PRESI DENT OF GSU. NUMBER 86, |IT WAS THE BOARD OF

REGENTS THAT | NTRODUCED THE NEW COPYRI GHT PCOLI CY THAT IS AT

ANDRE G ASHLEY, O C R
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LEAST I N PART AT ISSUE IN TH S CASE FOR USG SCHOOLS ON FEBRUARY
17TH, 2009.

STI PULATI ON 87, THE PCLI CY WAS THE RESULT OF EFFORTS
BY THE BOARD OF REGENTS SELECT COWM TTEE ON COPYRI GHT WH CH
CONVENED I N LATE DECEMBER 2008, EI GHT MONTHS AFTER THE
COMMVENCEMENT OF THI'S LAVWBUI T.

REQUESTS FOR ADM SSI ON PLAINTI FF'S EXHI BI T 975, AND
THIS 1S, |I'M SORRY, ADM SSI ON NUMBER 59, ADM T THAT THE BQARD
OF REGENTS DEFENDANTS HAVE THE ABILITY TO CRDER THE REMOVAL OF
SPECI FI C MATERI ALS POSTED ON ULEARN AND/ OR SPECI FI C ULEARN
PAGES | NCLUDI NG | F REQUI RED TO DO SO BY THE COURT AND THAT
REQUEST WAS ADM TTED.

NOW GO DOWN TO NUMBER 60. ADM T THAT THE BOARD OF
REGENTS DEFENDANTS HAVE THE AUTHCORI TY TO ORDER THAT COPYRI GHTED
WORKS MAY BE DI STRI BUTED ELECTRONI CALLY AT GSU ONLY | F DONE SO
I N COVPLI ANCE W TH POLI CI ES ANDY OR RULES SET BY THEMSELVES,
GEORG A STATE UNI VERSI TY OR A COURT- ORDERED | NJUNCTI ON.  THAT
REQUEST WAS ADM TTED.

GO BACK TO STI PULATI ON NUMBER 49, AND ONCE AGAIN THI' S
WAS THE ONE WE LOCKED AT PREVI QUSLY. DEFENDANTS WH CH | NCLUDE
ALL OF THE | NDI VI DUAL DEFENDANTS | N THEI R OFFI CI AL CAPACI Tl ES
HAVE THE AUTHORI TY, TH S I NCLUDES THE | NDI VI DUAL MEMBERS OF THE
BOARD OF REGENTS, TO DI RECT LI BRARY STAFF TO BLOCK ACCESS TO OR
REMOVE SPECI FI C MATERI ALS OR SPECI FI C COURSE PAGES ON THE ERES

SYSTEM AND HAVE THE AUTHORI TY TO ORDER THAT LI BRARY PERSONNEL
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PRODUCE REPORTS OF ERES AND ULEARN ACTI VI TIES FOR A SPECI FI C
TIME PERI OD | NCLUDI NG | F SO ORDERED BY THE COURT | N ORDER TO
MONI TOR COVPLI ANCE W TH ANY COURT- ORDERED | NJUNCTI ON.

AND THEN FI NALLY W TH RESPECT TO THE BOARD OF REGENTS
DEFENDANTS, YOUR HONOR HEARD THE TESTI MONY OF PRESI DENT BECKER
WHO SAYS THAT THE BOARD OF REGENTS ULTI MATELY HAS THE
RESPONSI Bl LI TY TO ENSURE COVPLI ANCE W TH FEDERAL -- THAT THE
LI BRARY AND THE USE OF THE ELECTRONI C RESERVE SYSTEM COMPORTS
W TH FEDERAL COPYRI GHT LAW

AND THEN FI NALLY W TH RESPECT TO DEFENDANT J. L.
ALBERT, STI PULATI ON NUMBER 44, AND THIS HAS TO DO WTH H S
RESPONSI Bl LI TI ES W TH RESPECT TO THE ULEARN SYSTEM AS WELL AS
ERES, GSU ASSCCI ATE PROVOST FOR | NFOCRVATI ON SYSTEMS AND
TECHNOLOGY J. ALBERT |'S RESPONSI BLE FOR THE TECHNI CAL OPERATI ON
AND MAI NTENANCE OF THE ERES SYSTEM AT GSU AND HAS SUPERVI SORY
AUTHORI TY OVER THE GSU STAFF WHO SUPPORT USE OF THE ULEARN
COURSE MANAGEMENT SYSTEM AT GSU.

AND THEN FI NALLY W TH RESPECT TO ASSOCI ATE PROVOST
ALBERT, STI PULATI ON 49 THAT WE HAVE BEEN LOCKI NG AT, THAT HE
IS -- THAT HE HAS THE AUTHORI TY TO DI RECT LI BRARY STAFF TO
BLOCK ACCESS TO OR REMOVE SPECI FI C MATERI ALS OR SPECI FI C COURSE
PAGES ON THE ERES SYSTEM AND ASSOCI ATE PROVOST ALBERT AS WELL
'S AN APPROPRI ATE DEFENDANT IN HI' S OFFI Cl AL CAPACI TY UNDER EX
PARTE YOUNG AND ELEVENTH Cl RCUI T CASE LAW THAT 1S CONTROLLI NG

HERE, AND ACCORDI NGY UNDER EX PARTE YOUNG THE COURT CAN ORDER
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PROSPECTI VE RELI EF AGAI NST THESE DEFENDANTS BASED UPON A
SHOW NG OF DI RECT | NFRI NGEMENTS COW TTED BY GSU EMPLOYEES AND
THERE' S LUCKEY AS WELL AS THE COURT' S SUMVARY JUDGVENT ORDER
SEPTEMBER 30TH WHI CH RECOGNI ZED THERE' S A NEXUS BETWEEN
DEFENDANTS AND THE VI OLATI ONS OF FEDERAL LAWAT | SSUE IN TH S
CASE AS THOSE DEFENDANTS WHO FORMULATED THE PCLI CY WERE ALSO
RESPONSI BLE FOR OVERSEEI NG | TS | MPLEMENTATI ON.

THE FEDERAL CIRCU T''S DECI SI ON | N PENNI NGTON SEED
DCES NOT' ALTER THE RESULT HERE. FIRST OF ALL, IT'S NOT THE LAW
INTHS GRCUT. [IT S NOT BINDING ON THI S COURT, AND THEY NAY
NOT USE I T TO Cl RCUMENT THE ELEVENTH CIRCU T' S EX PARTE
PRECEDENCE WHI CH WE' VE ClI TED TO THE COURT, AND | NSTEAD THE
APPL| CABLE RULE OF LAWIS WHAT THE ELEVENTH Cl RCUI T ARTI CULATED
I N LUCKEY AND GRI ZZLE WHI CH HELD THAT ALL THAT'S REQU RED | S
THAT THE OFFI Cl AL BE RESPONSI BLE FOR THE CHALLENGED ACTI ON AS
DEFENDANTS | NDI SPUTABLY ARE HERE AS DEMONSTRATED BY THE
UNCONTRADI CTED EVI DENCE.

THE FEDERAL CIRCU T | N PENNI NGTON SEED, AND THAT
I NVOLVED A PATENT | NFRI NGEMENT CASE, FOUND THAT PLAI NTI FFS
THERE HAD NOT DEMONSTRATED A SUFFI Cl ENT NEXUS, BUT EVEN UNDER
PENNI NGTON SEED | F THAT WERE THE STANDARD WHICH I T IS NOTI, QOUR
CLAI M5 HERE VO D SOVEREI GN | MVUNI TY BAR

FI RST OF ALL I N PENNI NGTON SEED, | T WAS DECI DED
SIMPLY ON A MOTI ON TO DI SM SS AND W THOUT THE FULLY DEVELOPED

RECORD THAT WE HAVE HERE, AND ALSO | N PENNI NGTON SEED THE
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FEDERAL CI RCU T HELD THERE THAT A FEDERAL COURT CANNOT ENJO N A
STATE OFFI Gl AL TO PERFORM HI'S OR HER DUTY UNDER STATE LAW BUT
THERE' S NO DI SPUTE HERE AS WE HAVE ALREADY DI SCUSSED THAT THE
DEFENDANTS HAVE THE AUTHORI TY OR DUTY OR BOTH TO ENSURE
COVPLI ANCE W TH FEDERAL COPYRI GHT LAW AND THERE IS A
SUFFI CI ENT NEXUS. THEY' RE NOT SI MPLY RANDOM DEFENDANTS. WE' VE
NOT SUED THE GOVERNCR. WE' VE NOT SUED THE LI EUTENANT
GOVERNOR.  WE' VE SUED THE BOARD OF RECENTS, THE PRESI DENT AND
THOSE BELOW
OTHER CI RCUI TS | NCLUDI NG THE SECOND Cl RCUI' T AND THE
SEVENTH CI RCU T APPLY THE SAME STANDARD AS THE ELEVENTH CI RCUI T
AND WE' VE CI TED THOSE I N OQUR BRI EF, BUT A DI STRI CT COURT CASE
INTHE -- OQUT OF THE SECOND CI RCU T AND THI S WAS FROM THE
SQUTHERN DI STRICT OF NEW YORK, I T WAS SALERNO V. A TY
UNI VERSI TY OF NEW YORK WHICH WE' VE CI TED 191 F. SUPP. AT 352.
THERE THE SOUTHERN DI STRI CT OF NEW YORK PERM TTED THE
PLAI NTI FFS TO SEEK | NJUNCTI VE RELI EF UNDER EX PARTE YQOUNG
AGAI NST THE OFFI CER OF THE STATE UNI VERSI TY FOR ONGO NG
COPYRI GHT | NFRI NGEMENT.
THE PLAI NTI FFS THERE SUED CHANCELLOR OF THE I TY
UNI VERSI TY OF NEW YORK COVPARABLE HERE TO THE BOARD OF REGENTS,
THE PRESI DENT AS WELL AS THE DI RECTOR OF THE STATE | NSTI TUTE
ALLEG NG THAT THE WORK OF ONE OF THE PLAI NTI FFS WAS BEI NG
I NFRI NGED BY EMPLOYEES OF THE UNI VERSI TY AND OF THE | NSTI TUTE

COVMPARABLE TO WHAT WE HAVE HERE WHERE WE ARE ALLEG NG THE
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I NFRI NGEMENTS OF WORKS OF SACGE, OXFORD AND CAMBRI DGE UNI VERSI TY
PRESS.

THE CHANCELLOR AND DI RECTOR MOVED TO DI SM SS ON THE
GROUND THAT THE PLAI NTI FFS HAD NOT ALLEGED W TH SPECI FI CI TY HOW
THE OFFI CERS WERE CONNECTED W TH THE ENFORCEMENT OF THE ALLEGED
VI OLATI ONS OF THE PLAI NTI FFS' COPYRI GHT. THE DEFENDANTS ALSO
ARGUED THAT EX PARTE YOUNG WAS UNAVAI LABLE BECAUSE THE STATE
WAS A REAL PARTY | N | NTEREST.

THE COURT REJECTED BOTH THOSE ARGUMENTS EXPLAI NI NG
THAT EX PARTE YOUNG ONLY REQUI RES A PLAI NTI FF TO ALLEGE SQOVE
CONNECTI ON BETWEEN THE OFFI CI AL - -

THE COURT: WHAT'S THE DATE OF SALERNO?

MR KRUGVAN: | T I'S 2001, YOUR HONOR, QUT OF THE
SQUTHERN DI STRI CT OF NEW YORK. THE COURT REJECTED -- EXPLAI NED
THAT EX PARTE YOUNG ONLY REQUI RES A PLAI NTI FF TO ALLEGE SQOVE
CONNECTI ON BETWEEN THE OFFI Cl AL AND THE ENFORCEMENT OF THE
LEGAL ACT AND NOTI NG THAT THE DEFENDANT' S ARGUMENT M SSED THE
PO NT OF EX PARTE YOUNG WVHICH | S TO PERM T CLAI M5 FOR
PROSPECTI VE | NJUNCTI VE RELI EF AGAI NST STATE OFFI CI ALS TO ENSURE
STATE COWPLI ANCE W TH FEDERAL LAW

I"LL ALSO NOTE THAT THE --

THE COURT: WHAT WAS THE PLAI NTI FF' S SUBSTANTI VE
ARGUMENT | N SALERNO?

MR KRUGVAN: | BELIEVE I T WAS THAT THERE WAS A

VI OLATI ON OF FEDERAL COPYRI GHT LAW COF THEIR RI GHTS BY
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I NDI VI DUAL EMPLOYEES OF THE UNI VERSI TY, THE CI TY UNI VERSI TY OF
NEW YORK AND THEN THEY BROUGHT AN ACTI ON AGAI NST THE
CHANCELLCR - -

THE COURT: | NMEAN WHAT WAS THE COPYRI GHT | SSUE,
WHETHER A PARTI CULAR | SSUE WAS A FAI R USE?

MR KRUGVAN: | DON T BELIEVE I N TERVb OF THE
DI STRICT COURT'S OPINION I T WAS THAT DEVELOPED, YOUR HONOR, IN
TERVS OF WHAT THE ACTUAL -- BUT |I'LL TAKE A LOOK AT THE OPI NI ON
AND ADVI SE YOUR HONOR OF THAT.

THE COURT: THAT'S ALL RI GHT.

MR KRUGVAN: | DON T THI NK THAT PRECI SE | SSUE WAS
ADDRESSED, AND | T WAS SI MPLY WHETHER EX PARTE YOUNG APPLI| ED OR
NOT.

I WLL NOTE THAT THE FEDERAL Cl RCUI' T I N PENNI NGTON
SEED WHI CH WAS A THREE JUDGE PANEL ON THAT COURT, TWO OF THE
JUDGES JAO NED THE MAJORITY OPI NION ON THE | SSUE OF SOVEREI GN
| MVUNITY. THERE WAS A SECOND -- THE THI RD JUDGE ONLY CONCURRED
IN THE JUDGVENT OF THE COURT AND DI D NOT JO N THE MAJORI TY ON
THE |1 SSUE OF SOVEREI GN | MMUNI TY.  THAT JUDGE SAI D HE WOULD NOT
HAVE ADDRESSED | T, AND SO YQU REALLY HAVE TWO JUDGES OF THE
FEDERAL CI RCU T DECI DI NG THAT | SSUE AND THE THI RD REFUSI NG TO
JONIT.

PENNI NGTON SEED ALSO RELI ED HEAVI LY ON THE FI RST
CIRCU T S DECISION IN SHELL O L V. NCEL, TH S IS AT 608 F. 2D

208, FOR THE PROPGCSI TI ON THAT A NEXUS BETWEEN THE VI OLATI ON OF
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FEDERAL LAW AND THE | NDI VI DUAL ACCUSED OF VI OLATI NG THAT LAW
REQUI RES MORE THAN SI MPLY A BROAD OBLI GATI ON TO PREVENT A
VI OLATI ON.

THE PENNI NGTON COURT | NCORRECTLY STATED THAT SHELL
AL -- HELD THAT THE GOVERNOR OR ATTORNEY GENERAL WERE NOT
PROPER DEFENDANTS I N EVERY ACTI ON THERE. THAT WAS DI CTA. THAT
| SSUE WAS NEVER ACTUALLY DECIDED BY THE FIRST CIRCU T I N THE
CASE JUST CI TED, AND THE FI RST CIRCU T THERE SI MPLY AFFI RMED
THE DI SM SSAL BECAUSE THERE WAS NO CASE OR CONTROVERSY BECAUSE
THE DEFENDANTS HAS DI SCLAI MED ANY | NTENTI ON OF EVER ENFORCI NG
THE STATUTE THAT WAS BEI NG CHALLENGED.

THE COURT NEED NOT HAVE CONCERN ABOUT APPLYI NG EX
PARTE YOUNG TO A COPYRI GHT CASE IN THI'S CI RCU T AGAI NST THESE
DEFENDANTS. THERE WAS A CASE COM NG QUT OF THE M DDLE DI STRI CT
OF CGEORG A, NATI ONAL ASSCCI ATI ON OF BOARDS OF PHARVACY V. BOARD
OF REGENTS OF THE UNI VERSI TY SYSTEM OF GEORG A, AND THE
DI STRICT COURT CASE CITE I'S 208 WESTLAW 1805439.

AND THERE THE PLAI NTI FF FI LED SUI T FOR COPYRI GHT
I NFRI NGEMENT AGAI NST THE BOARD OF RECGENTS, | TS MEMBERS, SEVERAL
UGA SCHOOL OF PHARMACY ADM NI STRATORS AND A PROFESSOR, AND THE
PLAI NTI FF WAS A COVPANY THAT DEVELOPS AND ADM NI STERS AN
EXAM NATI ON THAT PHARMACY BOARDS USE TO EVALUATE APPLI CANTS FOR
PHARVACY LI CENSE. THE MULTI PLE CHO CE QUESTI ONS ON THE EXAMS
WERE COPYRI GHTED.

PLAI NTI FF LEARNED THAT A PROFESSCR AT UGA HAD BEEN
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USI NG ACTUAL QUESTI ONS FROM PLAI NTI FF'' S EXAM FOR USE I N A
REVI EW COURSE HE WAS TEACHI NG, THE M DDLE DI STRI CT OF GEORG A
DI SM SSED THE CLAI M5 AGAI NST THE OFFI CI AL CAPACI TY DEFENDANTS
NOT BECAUSE THEY DI D NOT HAVE A SUFFI CI ENT CONNECTI ON TO OR
RESPONSI Bl LI TY FOR ENSURI NG COVPLI ANCE W TH THE FEDERAL
COPYRI GHT LAW BUT BECAUSE THE COURT CONCLUDED THAT THE
COVPLAI NT THERE DI D NOT SUFFI CI ENTLY ALLEGE AN ONGO NG
VI OLATI ON.

BUT IN SO HOLDI NG THE DI STRI CT COURT STATED HERE
THERE |I'S NO QUESTI ON THAT THE RELI EF SOQUGHT AN | NJUNCTI ON
AGAI NST FUTURE COPYRI GHT | NFRI NGEMENT BY THE OFFI Cl AL CAPACI TY
DEFENDANTS | S PROPERLY CHARACTERI ZED AS PROSPECTI VE.
FURTHERMORE, THERE ARE NO PARTI CULAR AND SPECI AL Cl RCUMSTANCES
IN THI'S CASE UNDER WHI CH YOUNG IS | NAPPLI CABLE.

ON APPEAL THE ELEVENTH Cl RCUI T REVERSED THE DI SM SSAL
OF THE CLAI M5 AGAI NST THE OFFI G AL CAPACI TY DEFENDANTS HOLDI NG
KIND OF RESTATI NG WHAT THE DI STRI CT COURT HAD HELD AND SAI D
THAT THE ACTUAL BASI S FOR THE COURT' S RULI NG HAD BEEN THAT THE
CLAI M FOR | NJUNCTI VE RELI EF HAD BECOME MOOT BASED ON
ALLEGATI ONS QUTSI DE OF THE COVPLAI NT, AND THE COURT REJECTED
THAT AS AN APPROPRI ATE BASI S FOR DI SM SSAL OF THE CASE BECAUSE
OF THE -- CERTAINLY THE PGSSI BI LI TY OF REPEATED CONDUCT, THAT
THE | NFRI NGEMENTS WOULD OCCUR AGAI N I N THE PAST.

AND THE ELEVENTH CIRCU T ALLOWED THAT CASE TO PROCEED

AGAI NST THE OFFI Cl AL CAPACI TY DEFENDANTS UNDER EX PARTE YOUNG
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BUT | WLL NOTE THAT THI S | SSUE, TH S PRECI SE | SSUE WAS NOT ON
APPEAL BEFORE THE ELEVENTH CI RCUI T, BUT I N THAT CASE THE
ATTORNEY GENERAL OF THE STATE OF GEORG A DID NOT' EVEN SEE FI' T
TO ASSERT THAT THERE WAS SQOVE | NSUFFI Cl ENT CONNECTI ON BETWEEN
THE | NDI VI DUAL MEMBERS OF THE BOARD OF REGENTS AND OTHER STATE
OFFI G ALS TO ARGUE FOR DI SM SSAL UNDER EX PARTE YOUNG

I N ANY EVENT, UNDER EX PARTE YOUNG AND LUCKEY AND I TS
PROGENY THE DEFENDANTS ARE PROPER PARTIES IN THIS CASE I N VH CH
PLAI NTI FFS ARE SEEKI NG PROSPECTI VE | NJUNCTI VE RELI EF TO ENJO N
ONGO NG AND W DESPREAD COPYRI GHT | NFRI NGEMENT, AND WE REQUEST
THAT THE COURT DENY THAT MOTI ON, THEI R RENEWED MOTI ON TO
DI SM SS AND MOTI ON FOR JUDGVENT.

JUST A COUPLE OF OTHER, FEW OTHER PO NTS THAT | WOULD
AT LEAST WANT TO ADDRESS FROM THE FI LI NG THAT THE PLAI NTI FFS
SUBM TTED TO THE COURT YESTERDAY AFTERNCON THAT WE - -

THE COURT: THE BRI EF?

MR KRUGVAN: BRI EFLY, |'LL BE VERY BRI EF.

THE COURT: NO, | SAID THE BRI EF THEY FI LED? YQOU RE
TALKI NG ABOQUT THE BRI EFS THEY FI LED YESTERDAY?

MR KRUGVAN:  THANK YQU. | THOUGHT YOU WERE TELLI NG
ME TO BE BRI EF, YOUR HONOR, WHICH |' VE NOTI' BE SO SUCCESSFUL AT
AT LEAST SQOVETI MES DURI NG THE TRI AL.

THE DEFENDANTS HAVE ARGUED THAT THE POLI CY WAS
ADOPTED I N GOOD FAI TH, AND THAT SEEMS TO BE WHAT THEY' RE SAYI NG

THAT THEY' RE SOVEHOW | NSULATED FROM RESPONSI BI LI TY BECAUSE THE
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PCLI CY WAS ADCPTED | N GOCD FAI TH.

NUMBER 1, THAT' S NOT RELEVANT HERE. WE' RE NOT
SEEKI NG DAMAGES. GOOD FAI TH COULD BE RELEVANT TO WHERE DAMAGES
ARE BEI NG SOQUGHT, BUT I T'S NOT RELEVANT WHEN YOU RE SEEKI NG
PROSPECTI VE | NJUNCTI VE RELI EF, BUT JUST TO BE ABUNDANTLY CLEAR,
WE DO DI SPUTE THAT THE POLI CY WAS ADOPTED I N GOOD FAI TH AND
THAT EVI DENCE W LL COME I N DURI NG THE DEFENDANTS' CASE.

VWE SUBM T THAT THI S WAS PURELY A LI TI GATI ON
STRATEGY. MR ASKEW AND MR. SCHAETZEL WERE SPECI AL COUNSEL TO
THE SELECT COW TTEE ON COPYRI GAT. THEY WERE COUNSEL TO THE
BOARD OF REGENTS. WHEN WE HAVE SOQUGHT TO EXAM NE | NTO KI ND OF
WHAT VWENT ON, WHAT WERE THE DELI BERATI ONS W TH RESPECT TO THE
ADOPTI ON OF THI' S NEW PQOLI CY, WERE THEY REALLY SEEKI NG WELL WE
NEED TO MAKE SURE THAT THE UNI VERSI TY COWPLI ES W TH FEDERAL
COPYRI GHT LAW THE DEFENDANTS AT EVERY JUNCTURE HAVE ASSERTED
THE ATTORNEY/ CLI ENT PRI VI LEGE W TH RESPECT TO ALL DELI BERATI ONS
OF THE SELECT COW TTEE, ALL DELI BERATI ONS OF THE BOARD OF
REGENTS W TH RESPECT TO THE NEW POLI CY. THEY HAVE REFUSED TO
PRODUCE DOCUMENTS. THEY HAVE | NSTRUCTED W TNESSES NOT - -

THE COURT: WELL, | DON T THI NK I HAVE ANY EVI DENCE
ABQUT THAT, DO | ?

MR KRUGVAN:  YOU WLL, YOUR HONCR

THE COURT: YEAH, BUT WE' RE LOOKI NG RI GAT NOW AT WHAT
" VE GOT.

MR KRUGVAN: OKAY. THAT WLL BECOVE AN I SSUE OR | S
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AN I SSUE | N THE CASE AND WE CHALLENGE THAT, BUT WE DON T
BELI EVE, FIRST OF ALL, THAT WHETHER I'T WAS GOCD FAI TH OR NOT | S
RELEVANT TO THI S COURT' S DETERM NATI ON, A, AS TO WHETHER
THERE' S BEEN A VI OLATI ON, BUT MORE | MPORTANTLY WHETHER THE
OFFI G AL CAPACI TY DEFENDANTS ARE ENTI TLED TO | MMUNI TY UNDER EX
PARTE YOUNG, AND | BRING I T UP ONLY BECAUSE I T WAS REFERENCED
IN THE PLAI NTI FFS'" FI LI NG YESTERDAY.

THEY ALSO TOUT THE EDUCATI ON PROVI DED TO GSU AND
STAFF AND PROFESSORS, AND AS YQU VE SEEN FROM AT LEAST THE
TESTI MONY THUS FAR THAT THERE ARE A NUMBER OF PROFESSORS WHO
SIMPLY DECLI NED TO AVAI L THEMSELVES OF THE OPPORTUNI TY OF
TRAI' NI NG SESSI ONS, AND AT LEAST IN SOVE | NSTANCES THEY WERE
COVPLETELY UNAWARE OF WHO TO SPEAK TO

AND THEY' VE ARGUED ALSO THAT WELL THEY' VE ADOPTED
TH' S POLI CY, A FAIR USE CHECKLI ST WH CH PROVI DES THE PROFESSORS
W TH NECESSARY TOCOLS TO CONDUCT A MEANI NGFUL FAI R USE ANALYSI S
BEFORE USI NG COPYRI GHTED MATERI ALS AND THEN THEY' RE PROMOTI NG
THE PCLI CY THAT THAT SEEKS TO PREVENT VI OLATI ONS, BUT THE
CHECKLI ST IS WE BELI EVE YOUR HONOR HAS SEEN FROM THE EVI DENCE
'S NOT' A MEANI NGFUL TOOL TO ENSURE COVPLI ANCE W TH FEDERAL
COPYRI GHT LAW | T'S A PREORDAI NED RESULT. ANY PROFESSCOR WHO
FI LLS QUT THAT CHECKLI ST W LL ALWAYS CONCLUDE FAI R USE, AND WE
THI NK THAT I'S AN APPROPRI ATE | NFERENCE FROM THE EVI DENCE THAT
HAS ALREADY BEEN SUBM TTED TO YOUR HONOR

ONE OTHER PO NT THAT DEFENDANTS HAVE NOT ALLEGED MJCH
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LESS PROVEN THAT THE COPYRI GHT POLICY | S NOT ADEQUATELY FUNDED
OR CONTEND THAT I T'S BEEN A FAILURE TO FUND, AND THIS I S AN
ARGUMENT THAT THEY MADE | N CONNECTI ON W TH LUCKEY. WELL THERE
THE ALLEGATI ON WAS THAT THERE WAS | NSUFFI CI ENT FUNDI NG FOR
| NDI GENT DEFENSE, AND WE' RE NOT' MAKI NG THAT ARGUMENT HERE.
YOUR HONOR, WE DI SPUTE THAT.

WE DO CONTEND THAT THERE IS A FAI LURE TO FUND W TH
RESPECT TO PERM SSI ONS AT GEORA A STATE UNI'VERSITY, AND | F YQU
CAN BRI NG UP STI PULATI ON NUMBER 59? GSU HAS NOT BUDGETED FOR,
DCES NOT | NTEND TO BUDGET FOR AND HAS NOT ESTABLI SHED ANY
PROCEDURES FOR OBTAI NI NG LI CENSES OR PERM SSI ONS TO PCST
ELECTRONI C COURSE MATERI AL | NCLUDI NG ON ELECTRONI C RESERVES,
AND YOU HEARD EARLI ER THI S MORNI NG PRESI DENT BECKER S TESTI MONY
ON THAT SUBJECT THAT THERE' S NO BUDGET FOR THAT. BECAUSE THEY
DON' T NEED I T, EVERYTHI NG I S FAI R USE.

VWH LE THE UNI VERSI TY IS WLLING TO SPEND AS PRCOFESSOR
BECKER TESTI FI ED 180 DOLLAR PER YEAR OR CHARGE STUDENTS A FEE
OF 180 DCOLLARS PER YEAR FOR FOOTBALL AT THE UNI VERSI TY, THEY
PROVI DE ZERO MONEY FOR PERM SSI ONS TO ALLOW PROFESSORS PROPERLY
TO GO QUT AND OBTAI N PERM SSI ON WHEN NEEDED, AND I T'S QUR
CONTENTI ON THAT THAT FAI LURE TO PRCPERLY FUND PERM SSI ONS
CONTRI BUTES TO THE UNI VERSI TY' S NONCOWPLI ANCE W TH
FEDERAL COPYRI GHT LAW AND I T'S QUR BELIEF | F THEY WERE TO
PROVI DE APPROPRI ATE FUNDI NG THAT PERHAPS WE WOULD NOT BE HERE

TODAY.
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FOR THE REASONS STATED, YOUR HONOR, EX PARTE YOUNG
APPLI ES HERE. THE ELEVENTH Cl RCUI T PRECEDENT IS DI RECTLY
APPLI CABLE. TO THE EXTENT THAT PENNI NGTON SEED MAY BE I N
CONFLI CT W TH THAT PRECEDENT, THAT'S NOT THE LAWIN TH' S
CIRCU T, AND WE RESPECTFULLY REQUEST THAT YOUR HONOR DENY
DEFENDANTS' MOTI ON.  THANK YOU.

THE COURT: THANK YOU. YOU WANT THE LAST WORD, MB.
QUI CKER?

MS. QUICKER PLEASE. YOUR HONOR, THE FACT THAT THEY
HAVE FRAMED THEI R COVPLAI NT TO SEEK AN | NJUNCTI ON AND ARE
SEEKI NG PROSPECTI VE | NJUNCTI VE RELI EF |'S NOT A VALI D ABROGATI ON
OF ELEVENTH AVENDVENT | MMUNI TY. ELEVENTH AMVENDVENT | MVUNITY 1S
| MVUNI TY FROM SUI T, AND THEY HAVE TO ESTABLI SH THE MEANI NGFUL
CONNECTI ON TO ABROGATE THE ELEVENTH AMVENDVENT | MVUNI TY AND THEY
HAVE NOT.

MR BECKER DI D NOT TESTI FY THAT HE WAS OBLI GATED TO
PREVENT COPYRI GHT VI OLATI ONS. THE COPYRI GHT POLICY I N AND OF
| TSELF DOES NOT VI OLATE COPYRI GHT LAW SO, THEREFORE, THE
BOARD OF REGENTS' ADCPTI ON OF THE POLI CY DOES NOT VI OLATE THEIR
COPYRI GHT RI GHT.

THE FACT THAT YOU CAN HAVE -- THAT YOU TAKE
CORRECTI VE ACTI ON ONCE THERE HAS BEEN A VI OLATI ON THAT |'S NOT
THE BASI S TO JUSTI FY AN EX PARTE YOUNG ACTION. THAT IS NOT A
MEANI NGFUL CONNECTI ON, AND THERE' S BEEN NO CASE AUTHORI TY THAT

SAYS THE FACT THAT ONCE THERE IS A VI OLATI ON YOU CAN REMEDY | T,
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THAT' S SUFFI CI ENT UNDER EX PARTE YOUNG

IN FACT IN TH' S SI TUATI ON THE PROFESSORS THEMSELVES
COULD TAKE CORRECTI VE ACTI ON AND REMOVE THESE MATERI ALS.  YET
THEY HAVEN T SUED THE PROFESSCRS.

THE | SSUE BEFORE THE COURT APPEARS TO BE A FAI LURE TO
SUPERVI SE OUR COPYRI GHT POLI CY AND THAT IS EXACTLY WHAT WAS AT
| SSUE | N PENNI NGTON SEED. SALERNO, A SOQUTHERN DI STRI CT OF NEW
YORK CASE, |'S NO MORE | NSTRUCTI VE THAN PENNI NGTON SEED, AND
SPECI FI CALLY THAT CASE DEALS WTH A WORK FOR HI RE, AND | N THAT
PARTI CULAR SI TUATI ON THE COPYRI GHT HOLDER ENTERED | NTO A WORK
FOR H RE AGREEMENT, BUT W THI N THAT COPYRI GHTED VI DEO HAD SQOVE
OF HER OMN OLDER COPYRI GHTED WORKS, AND SHE WAS ARGUI NG THAT BY
DI STRI BUTI NG THE ULTI MATE VI DEO THEY WERE VI OLATI NG HER OTHER
COPYRI GHTS THAT SHE DI D NOT ASSIGN TO THE UNI VERSI TY. | T WAS
NOT A FAI R USE CASE.

W TH RESPECT TO THE NATI ONAL BOARD OF PHARVACY CASE
THAT THE ELEVENTH CI RCU T JUST DECI DED, THOSE FACTS ARE VERY
DI FFERENT. I N THAT SI TUATI ON THE ADM NI STRATORS HAD LEARNED OF
A PRCOPGSED VI OLATI ON, NEGOTI ATED AND EXECUTED AN AGREEMENT THAT
WAS THEN ALLEGEDLY SUBSEQUENTLY VI OLATED, AND THE | SSUE THERE
'S THE COURT HAS SAI D THAT THEY HAVE THE OPPORTUNI TY TO DEVELOP
MORE EVI DENCE TO SHOW THAT THERE IS THE REQUI RED ESTABLI SHED
CONNECTI ON | N ORDER TO PROCEED AGAI NST THOSE ADM NI STRATORS
BUT, YOU KNOW ON THE COWPLAI NT' S FACE THAT I T'S SUFFI Cl ENT

CONNECTI ON.
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I N SALERNO, YOUR HONCR, THE COMPLAI NT | TSELF ALLEGED
THAT THE NAMED UNI VERSI TY OFFI Gl ALS | N FACT DI D THE VI OLATI ON
OF THE COPYRI GHT. THAT WAS THE CONNECTI ON ON THE FACE OF THE
COVPLAI NT, AND THAT'S WHY | T SURVI VED THE MOTI ON TO DI SM SS.
VWE HAVE NO | DEA WHAT HAPPENED ONCE THE COURT HAD ALL THE FACTS
W TH RESPECT TO THAT.

AND, YOUR HONOR, THE FAI LURE TO BUDGET PERM SS| ON
FEES 1S NOT A VI OLATI ON OF COPYRI GHT LAW AND THAT DOES CONFER
THE REQUI SI TE CONNECTI ON THAT EX PARTE YOUNG REQUI RES, AND
FI NALLY, YOUR HONOR, THE LUCKEY V. HARRI S CASE THAT WAS JUST
DI SCUSSED BY MR KRUGVAN IS NOT THE LAST WORD THAT THE ELEVENTH
CIRCU T HAD ON THI S I SSUE, AND | WOULD LI KE TO READ THE EXCERPT
FROM THE CASE OUT OF THE ELEVENTH Cl RCUI T THAT' S WOMEN S
EMERGENCY NETWORK VERSUS BUSH WHI CH SPECI FI CALLY PROVIDES -- | T
PROVI DES THAT THE ARGUMENT THAT THEY' RE MAKI NG IS NOT EXACTLY
WHAT THE ELEVENTH Cl RCU T MEANT BY LUCKEY.

AND SPECI FI CALLY | T SAYS I N LUCKEY TH S COURT
| NTERPRETED EX PARTE YOUNG TO PERM T SUI TS AGAI NST STATE
OFFI CERS ONLY WHEN THOSE OFFI CERS ARE RESPONSI BLE FOR A
CHALLENGED ACTI ON AND HAVE SOVE CONNECTI ON TO THE
UNCONSTI TUTI ONAL ACT AT | SSUE.

GOVERNOR BUSH S ONLY CONNECTI ON W TH THE FLORI DA
STATUTE | S THAT HE ALONG WTH SI X MEMBERS OF THE CABI NET ARE
RESPONSI BLE FOR THE DEPARTMENT OF H GHWAY SAFETY AND MOTOR

VEHI CLES. GOVERNCR BUSH S SHARED AUTHORI TY OVER THE DEPARTMENT
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'S SI MPLY TOO ATTENUATED TO ESTABLI SH THAT HE | S RESPONSI BLE
FOR THE DI STRI BUTI ON OF FUNDS TO ADCPTI ON AGENCI ES.

APPELLANTS ALSO CONTEND BUSH IS THE PROPER PARTY
BECAUSE AS GOVERNOR HE |I'S RESPONSI BLE FOR THE ENFORCEMENT OF
THE STATUTE. THE GOVERNOR S GENERAL EXECUTI VE PONER IS NOT A
BASI S FOR JURI SDI CTI ON I N MOST Cl RCUMSTANCES.

| F THE GOVERNOR S GENERAL EXECUTI VE PONER PROVI DED
SUFFI CI ENT CONNECTI ON TO A STATE LAWTO PERM T JURI SDI CTI ON
OVER HM ANY STATE STATUTE COULD BE CHALLENGED SI MPLY BY
NAM NG THE GOVERNOR AS A DEFENDANT. WHERE THE ENFORCEMENT OF A
STATUTE | S THE RESPONSI BI LI TY OF PARTI ES OTHER THAN THE
GOVERNCOR, THE CABI NET IN THI'S CASE, THE GOVERNOR S GENERAL
EXECUTI VE PONER | S | NSUFFI CI ENT TO CONFER JURI SDI CTI ON.

YOUR HONOR, WE RESPECTFULLY SUBM T THEY HAVE NOT
SATI SFI ED THE REQUI RED CONNECTI ON NECESSARY TO ABROGATE THE
ELEVENTH AVENDMVENT | MMUNI TY OF THESE DEFENDANTS. THANK YQU.

THE COURT: THANK YOU. [|'M GO NG TO DENY THE
DEFENDANTS' MOTI ON, AND | THOUGHT ABOUT THIS A LOT. IT' S A
VERY COVPLI CATED QUESTI ON, BUT HERE ARE MY THOUGHTS AND MY
RULI NGS.

| DO AGREE W TH THE DEFENDANTS THAT THE LAYERS OF
AUTHORI TY BETWEEN THE DEFENDANTS AND THE PROFESSCRS ARE TOO
I NDI RECT TO PERM T AN APPLI CATI ON OF RESPONDEAT SUPERI OR W TH
THE OBJECTI VE OF HOLDI NG THE DEFENDANTS RESPONSI BLE FOR

I NDI VI DUAL ACTS OF ALLEGED | NFRI NGEMENT BY THE PROFESSORS WHO
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MADE THE FAI R USE DETERM NATI ONS.

| AGREE THAT THE LUCKEY V. HARRIS DECISION | S
CONTROLLI NG BUT | WOULD OBSERVE THAT I MPLICI T I N ANY EX PARTE
YOUNG DETERM NATION IS THE QUESTI ON WHETHER THE DEFENDANTS WHO
ARE NAMED ARE IN A PCSI TION TO DO SOVETH NG MEANI NGFUL TO STOP
THE VI OLATI ON.

NOW THE PLAI NTI FFS' POSI TION | S THAT THE REGENTS AND
THE OTHER DEFENDANTS DO HAVE THE POWNER TO DO THAT BECAUSE THEY
CAN STOP ANY COPYI NG FROM OCCURRI NG I N OTHER WORDS, | F THE
REGENTS WANTED TO THEY COULD SAY WELL WE' RE GO NG TO ABOLI SH
THE ERES SYSTEM AND NO QUESTI ON ABQUT | T, THE PROFESSORS WOULD
ABI DE BY AND THE OTHER PECPLE WOULD ABI DE BY THAT DECI SI ON.

AND, SIM LARLY, IF IT WERE TO COVE TO THE ATTENTI ON
OF ONE OF THE DEFENDANTS THAT A PRCOFESSOR WAS ABUSI NG THE
SYSTEM THEN OBVI QUSLY THE DEFENDANTS OR ONE OF MORE OF THEM
WOULD HAVE THE POWER TO DI RECT THE PROFESSOR TO CEASE WHATEVER
CONDUCT | S | NVOLVED.

BUT HAVI NG SAI D THAT, | T SEEM5 TO ME THAT THE HEART
OF TH'S CASE | S THE PROPER APPLI CATI ON OF THE FAI R USE
DOCTRI NE, AND HERE | S WHERE VWE RUN I NTO, | THI NK, THE GREATEST
DI FFI CULTY I N THE ANALYSI S.

THE EVALUATI ON OF THE EX PARTE YOUNG | SSUE, | T SEEM5
TO ME, COALESCES W TH EVALUATI ON OF THE SUBSTANTI VE LAW | SSUE.
THE SUBSTANTI VE LAW | SSUE BElI NG WHAT ARE THE PROPER CRI TERI A

FOR EVALUATI NG APPLI CATION OF THE FAIR USE DOCTRINE IN A
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SI TUATI ON LI KE QURS WHERE WE' RE DEALI NG WTH A UNI VERSI TY AND
CLAI MED FAI R USE APPLI CATI ONS ON A LARGE SCALE RESULTI NG FROM
LARGE SCALE USE OF ELECTRONI C COPYI NG BY THE UNI VERSI TY.

WHEN YOU LOOK AT THE FAIR USE CASES, | T SEEMS TO ME
THERE |'S PRACTI CALLY NO GUI DANCE G VEN TO A SCHOOL LI KE GEORG A
STATE UNI VERSI TY ABOQUT WHAT NEEDS TO GO INTO TH S POLICY. THE
ONLY THI NG THAT THE CURRENT CASES TELL US | S THAT THERE IS
SUPPCSED TO BE A DETERM NATI ON MADE BASED ON APPLI CATI ON OF THE
FOUR FACTORS, AND I T SEEMS TO ME THAT ANYBODY WHO S FAM LI AR
WTH THE FAI R USE DOCTRI NE KNOWS HOW NOTORI QUSLY SUBJECTIVE I T
IS

I THHNK I'T"S JUST ABOUT | MPGSSI BLE TO COVE UP WTH A
PCLI CY FOR A UNI VERSI TY THAT SAYS APPLY THE FOUR USE FACTORS
THAT REALLY G VES THE PROFESSORS ANY GUI DANCE ABOUT WHAT THEY
ARE SUPPCSED TO DO.

WE CAN TELL THEM LI KE GEORG A STATE DI D THAT YQU
APPLY THE FOUR USE FACTORS, AND GEORA A STATE ACTUALLY WENT
FURTHER AND TRI ED TO COVE UP W TH SOVE SUBCATEGORI ES TO HELP
THE PROFESSOR GET TO THE BOTTOM LI NE.

THE PROBLEM | S THERE AREN T REALLY ANY CASES THAT SAY
THIS IS WHAT A UNIVERSI TY | S SUPPCSED TO DO, AND THERE AREN T
ANY CASES THAT SAY THI S IS WHAT A UNIVERSI TY IS NOT SUPPCSED TO
DO,

THE PLAI NTI FFS HAVE ARGUED THAT I'T WOULD BE BETTER | F

SOVEBODY OTHER THAN THE PROFESSORS MADE THESE FAI R USE
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DETERM NATI ONS, AND, FRANKLY, | AM VERY SKEPTI CAL THAT THAT IS
TRUE. | THINK EVEN I F YOU WERE TO PUT I T IN THE HANDS OF A
LAWER TO MAKE THESE DETERM NATI ONS FOR THE UNI VERSI TY THAT WE
COULD VERY VELL BE SITTI NG HERE TODAY TRYI NG TO FI GURE OQUT
WHETHER THE LAWYER MADE THE RI GHT DECISIONS. THE FACT ISIT IS
NOTORI QUSLY SUBJECTI VE.

THE ONLY WAY | THI NK THAT A WORKABLE POLI CY CAN BE
DONE IS WTH SOVE KIND OF OBJECTI VE CRI TERI ON BEI NG ADDED | N,
AND | TH NK, YOU KNOW WHERE WE ARE | S TO DETERM NE
SI MULTANEQUSLY WHAT THE SUBSTANTI VE LAW IS CONCERNI NG
APPL| CATION OF THE FAI R USE DOCTRI NE I N A UNI VERSI TY SETTI NG
LIKE | SAID WHERE THE UNI VERSI TY IS ALLON NG COPI ES TO BE MADE
OF COPYRI GHTED MATERI AL BASED ON SI FTI NG THROUGH THE FAI R USE
DOCTRI NE.  WE HAVE TO DECI DE WHAT A UNI VERSI TY LI KE GEORG A
STATE NEEDS TO DO

NOW | DO REALI ZE HOW PROBLEMATIC I T I'S TO SAY WELL WE
DON T HAVE ANY CASES THAT ESTABLI SH THAT GECRG A STATE SHOULD
HAVE DONE | TS EXAM NATI ON I N A CERTAIN WAY. |'M VERY
SYMPATHETI C TO THE PLI GHT OF THE GEORGA A STATE OFFI Cl ALS WHO
REALLY DI D NOT HAVE ANY DECI SI ONS, ANY COURT PRECEDENT THAT
MAPPED QUT AN CBJECTI VELY WORKABLE BASI S FOR APPLYI NG THE FAI R
USE DOCTRI NE | N THE CONTEXT THAT WE' RE DEALI NG W TH.

BUT SAYI NG THAT THERE AREN T ANY CASES THAT SAY YQU
HAVE TODO IT TH S WAY DOESN T NECESSARI LY MEAN THAT THE LAWI S

NOT' OR SHOULD NOT -- DCES NOTI' OR SHOULD NOT PROVI DE THAT YQU
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HAVE TO DO I T A PARTI CULAR VAY.

I N OTHER WORDS WHAT |' M SAYING IS | TH NK I N SOVE
I NSTANCES THE LAW IS THERE TO BE DI SCOVERED OR ESTABLI SHED, AND
I THINK THAT' S REALLY WHERE WE ARE IN THIS CASE. WE NEED TO
TAKE WHAT WE HAVE FROM THE DCCTRI NE OF FAI R USE, THE PRECEDENT
THAT WE HAVE, APPLY IT TO THE FACTS OF OUR CASE AND DETERM NE
WHAT AN OBJECTI VELY REASONABLE POLI CY WOULD BE AND THEN
DETERM NE WHETHER GEORG A STATE' S CONDUCT MEASURES UP TO THAT
STANDARD. SO THAT IS THE BASIS ON WH CH | AM DENYI NG THE
DEFENDANTS' MOTI ON.

ARE YOQU ALL READY?

MR SCHAETZEL: WE ARE, YOUR HONCR | HAVE A
PROCEDURAL CONUNDRUM

THE COURT: WHAT'S THAT?

MR SCHAETZEL: TWD THINGS. FIRST AS TO THE COURT' S
PO NT ON THE SUBSTANTI VE LAW WE WOULD ALSO LI KE TO MAKE A
MOTI ON AT THI'S TI ME UNDER 52(C) FOR FAI LURE TO PROVE THE
M SUSE, ONGO NG AND CONTI NUQUS M SUSE OF THE FAI R USE DEFENSE.

THE COURT: YEAH, AND SI NCE YOU BROUGHT I'T UP, THAT'S
STILL WHERE | AM | TH NK WHAT THE PLAI NTI FFS' OBLI GATI ON HERE
'S TO PROVE THAT THERE |'S ONGO NG AND CONTI NUQUS M SUSE. THE
CLAIM IS DI RECTED AT THE PCLI CY NOT AT | NDI VI DUAL CLAI M5 OF
PCLI CY -- OF COPYRI GHTED | NFRI NGEMENT.

I F YOU WANT TO GO AHEAD AND MAKE YOUR MOTI ON AT THI S

TIME, YOU MAY.
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MR SCHAETZEL: | WOULD LIKE TO MAKE THAT MOTI ON. MY
CONUNDRUM | S THI'S - -

THE COURT: WHAT TIME IS IT?

MR SCHAETZEL: IT S 12:15.

THE COURT: GO AHEAD.

MR SCHAETZEL: THE W TNESS THAT WAS DI SCUSSED AND
DEPOSED LAST NI GHT MS. HALL, CYNTHI A HALL 1S A FORMER LAWER AT
GEORG A STATE UNI VERSI TY WHO WE WOULD LI KE TO CALL I N THE EVENT
THAT OUR MOTI ON |'S DENI ED.

M5. HALL WAS GRACI QUS ENOUGH TO COVE FROM FLORI DA.
SHE' S NO LONGER W TH THE UNI VERSI TY. SHE HAS A 3:30 FLI GHT
BACK TO FLORI DA TODAY. |'M ASKING THE COURT' S AND THE
PLAI NTI FFS' | NDULGENCE TO SEE | F WE M GHT BE ABLE TO CALL MS.
HALL, CONDUCT THAT EXAM NATI ON NOW AND THEN RENEW THE MOTI ON
ONCE VE FINISH WTH HER SO WE CAN ACCOVMODATE HER SCHEDULE.
WE' LL PROCEED - -

THE COURT: YOU KNOW I WOULD LI KE TO ACCOMMODATE HER
SCHEDULE, BUT | THI NK WHAT IS GO NG TO HAPPEN | F VVE GO AHEAD
AND PUT HER ON THE W TNESS STAND RIGHT NOW IT'S GO NG TO GO AN
HOUR AND A HALF BEFCRE WE ARE READY TO MOVE FORWARD W TH
ANYTHI NG

MR SCHAETZEL: | CAN ASSURE YOU THAT THE DI RECT W LL
NOT, YOUR HONOR, BUT | UNDERSTAND - -

THE COURT: YEAH, | KNOWAND | TH NK QU TE FRANKLY I T

HELPS ALL OF US TO STAY FRESH TO TAKE REGULAR BREAKS. | MEAN I
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CERTAI NLY NEED THEM

MR SCHAETZEL: UNDERSTOCD, YOUR HONOR.

THE COURT: | ASSUME YQU ALL ARE PAYlI NG HER TRAVEL
EXPENSES AND HER PLANE RESERVATI ON COULD BE REDONE.

MR SCHAETZEL: YES, YOUR HONCR

THE COURT: SO | TH NK THAT'S WHAT WE NEED TO DO. WE
NEED TO FOCUS ON WHERE WE ARE RI GHT NOW

MR SCHAETZEL: VERY WELL.

YOUR HONOR, THE PLAI NTIFFS I N THI S CASE HAVE NOT
PROVEN ONGO NG AND CONTI NUQUS SYSTENMATIC M SUSE OF THE FAI R USE
DEFENSE FOR THREE BASI C REASONS. AS THE COURT HAS ALREADY
NOTED, TH S I'S AN I NDI RECT | NFRI NGEMENT CLAIM  THIS | S THEIR
CONTRI BUTORY COPYRI GHT | NFRI NGEMENT CLAI M

IN ORDER TO SUCCEED | N A CONTRI BUTORY COPYRI GHT
I NFRI NGEMENT CLAIM  THE LAW REQUI RES THAT ONE W TH KNOW.EDGE OF
I NFRI NG NG ACTI VI TY | NDUCES, CAUSES OR MATERI ALLY CONTRI BUTES
TO THE | NFRI NG NG CONDUCT OF ANOTHER. IN THI S CASE THAT WOULD
BE THE POLICY, IF YOU WLL. THAT THE POLI CY | NDUCES, CAUSES OR
MATERI ALLY CONTRI BUTES TO THE | NFRI NG NG CONDUCT OF ANOTHER OR
GSU THROUGH THE PQLI CY.

NOW EVEN BEFORE YOU GET TO THE | NDI RECT | NFRI NGEMENT
CLAI M THERE HAS TO BE AN ACT OF DI RECT | NFRI NGEMENT. WE DO
SUBM T THAT THERE ARE PROBLEMS W TH THE VARI QUS ACTS OF
I NDI RECT -- WTH THE VARI QUS CLAI M5 OF DI RECT | NFRI NGEMENT.

FOR EXAMPLE, THERE ARE SOVE PRCOBLEMS W TH
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CONTRI BUTI NG AUTHOR AGREEMENTS. WE THI NK THERE ARE PROBLEMS

W TH SOVE REG STRATI ONS AND WHETHER OR NOT THE REG STRATI ON WAS
OBTAI NED TI MELY ENOUGH THAT THEY GET THE BENEFI T OF CERTAIN
LEGAL PRESUMPTI ONS.

FOR THI S MOTI ON, YOUR HONOR, WE' RE LARCELY SETTI NG
THAT ASIDE. | SIMPLY NOTE IT FOR THE RECORD FOR THE FOLLOW NG
REASON. THAT AS THE CASE STANDS RI GHT NOW 1 T'S OUR
UNDERSTANDI NG THAT THERE ARE NO LONGER 99 | NFRI NGEMENTS ALLEGED
BY 33 PROFS, BUT INSTEAD IT'S SOVETH NG ON THE ORDER OF NOW 75
AS M5. QU CKER SAI D | BELI EVE 23 PROFS.

VE, TOO NEED TO SORT THRCOUGH THE RECORD THAT' S BEEN
DEVELOPED OVER THE LAST WEEK TO BE CERTAI N OF THOSE NUMBERS,
BUT THE PO NT OF THAT IS THAT I N AN I NSTI TUTI ON THAT HAS
LI TERALLY 1500, 2000 PROFESSORS, A THOUSAND OR 1100 FULL TI ME
FACULTY AND THEN HUNDREDS AS PROFESSOR BECKER SAI D OF ADJUNCT
OR PART-TI ME FACULTY, WE' RE NOW TALKI NG ABOUT A VERY SMALL
PERCENTAGE OF PEOCPLE, AND WE' RE TALKI NG ABOUT A VERY SMALL --
YOU KNOW THOUSANDS OF COURSES TAUGHT EACH SEMESTER

MAYMESTER W THOUT QUESTION | S DI FFERENT. | HADN T
THOUGHT ABCQUT THAT UNTIL THE COURT MENTI ONED I T EARLI ER, BUT
WHEN YOU GET TO THE SUMMVER AND FALL AN AWFUL LOT OF COURSES.

VWE' RE NOT TALKI NG ABOUT SOVETHI NG IS READI LY APPLI ED ACROSS THE
ENTI RE TESTI MONY. WE' RE TALKI NG ABOQUT A VERY SMALL NUMBER, AND
EVEN W TH N THAT SMALL NUMBER, WE BELI EVE THERE ARE PROBLEMS | N

ESTABLI SH NG A DI RECT | NFRI NGEMENT CLAI M

ANDRE G ASHLEY, O C R



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

8 - 60

AND THERE ARE TWD THI NGS THAT WE' D ASK THE COURT TO
NOTI CE THAT HAVE NOT BEEN PROVI DED. FI RST, NO STUDENT HAS COME
TO TESTIFY. |IN THE COURT' S SEPTEMBER 30 ORDER THERE' S A
FOOTNOTE THAT | NDI CATES THAT WE PRESUME THAT WHAT WE' RE TALKI NG
ABQUT HERE | S THE STUDENT MAKES THI S COPY AND THAT PERSON | S
THE DI RECT I NFRINGER. NO STUDENT HAS BEEN CALLED TO TESTI FY,
ALTHOUGH, THE PROPGOSED | NJUNCTI ON WOULD BE DI RECTED AT
STUDENTS.

SECOND, NO AUTHOR HAS BEEN CALLED TO TESTI FY. THAT' S
A PRCBLEM FOR -- I T'S EVEN A DIFFERENT CON. | T'S NOT A
FLI PSI DE OF THE SAME. BECAUSE, FOR EXAMPLE, WHEN PROFESSOR Kl M
LOOKS AT THE BOOK AND SAYS | SEE AN AWFUL LOT OF THI NGS HERE
THAT ARE OF PUBLI C DOVAI N OR PROFESSOR CRR SEES SHEET MJSI C
FROM THE 1500S OR THE 1800S, THERE ARE PORTI ONS OF THESE WORKS
THAT ARE GO NG TO BE ORI G NAL TO CERTAI N AUTHORS AND PARTS THAT
ARE NOT GO NG TO BE ORI G NAL TO CERTAI N AUTHORS, AND
ESTABLI SH NG THAT YOQU HAVE A VALI D COPYRI GHT | NCLUDES
ESTABLI SH NG ORI G NALI TY, AND THAT' S NOT EASILY DONE W THOUT AN
AUTHOR, AND WE WOULD SUBM T THAT THERE' S NO AUTHORS HERE FOR
TWDO REASONS.

FI RST, WHEN WE START LOOKI NG AT THESE PERM SSI ON FEE
NUMBERS, THREE DOLLARS FOR THI'S, FI VE DOLLARS FOR THAT, VERY,
VERY LI TTLE MONEY IS GO NG TO GO BACK TO AN AUTHOR FOR
PERM SSI ON.

THE COURT: | S THAT I N EVI DENCE?
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MR SCHAETZEL: NO, YOUR HONOR, THAT'S My STATEMENT.
THAT 1S NOT I N EVI DENCE.

THE COURT: BUT WE' RE TALKI NG NOW ABQUT WHAT WE GOT.

MR SCHAETZEL: YES, MA' AM AND WE' RE TALKI NG THERE
WAS NO AUTHOR - -

THE COURT: YOU RE JUST PO NTING OQUT THAT' S NOT PART
OF THE EVI DENCE?

MR SCHAETZEL: YES, MA' AM AND SECOND OF ALL AS WE
DI D SEE W TH THESE PROFESSORS, ONE OF THE WAYS THAT THEY
ENHANCE THEI R REPUTATI ON IS FOR THEI R WORK TO BE RECOGNI ZED.
THAT AUTHOR WOULD MOST LI KELY APPRECI ATE THAT THEIR WORK | S
BEI NG USED. THE BOTTOM LINE IS THERE' S NO EVI DENCE FROM WY
AUTHCOR THAT' S BEEN PROVI DED THUS FAR.

WHEN |'T COMES TO THE | NDI RECT | NFRI NGEMENT CLAI M5,
THERE ARE THREE PO NTS THAT NEED TO BE ADDRESSED AS | STARTED
TO MAKE ORI G NALLY. FIRST, WHEN GEORA A STATE UNI VERSI TY
| MPLEMENTED THE ELECTRONI C RESERVE SYSTEM OR | MPLEMENTED THE
ULEARN SYSTEM THERE S BEEN NO SHON NG AND NO EVI DENCE THAT AT
THAT PO NT IN TI ME GEORG A STATE HAD KNOW.EDGE THAT THOSE
SYSTEMS WOULD BE USED ESSENTI ALLY CR PRIMARILY OR ONLY TO
COMW T ACTS OF | NFRI NGEMENT, AND, | N FACT, THE EVI DENCE HAS
BEEN CONTRARY.

ULEARN AND ERES AS THE COURT ALREADY FOUND I N THE
SEPTEMBER 30 CRDER CAN BE USED FOR A MYRI AD OF OTHER THI NGS,

POSTI NG GRADES, POSTI NG SYLLABI, EVEN | BELI EVE M5. CHRI STOPHER
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TALKED ABOUT HOW ULEARN HAS A CHAT FEATURE WHERE THE STUDENTS
AND THE PROF CAN CORRESPOND BACK AND FORTH TO EACH OTHER

THERE ARE MANY NONI NFRI NG NG, SUBSTANTI AL
COMVERCI ALLY VI ABLE NONI NFRI NG NG APPLI CATI ONS THAT ARE USED ON
THOSE SYSTEMS, AND SO, THEREFORE, THE FIRST PO NT IS THAT THERE
'S NO KNONLEDGE THAT WHEN THOSE SYSTEMS WERE | MPLEMENTED THEY
WERE GO NG TO BE USED FOR AN | NFRI NG NG PURPOSE.

AND THAT CORRESPONDS TO THE SONY CASE WHERE WE LOCK
AT THE BETAMAX CASE. WE RE SAYI NG OKAY, | N THAT CASE THE
MACH NE DI D NOT CONSTI TUTE, |IF YOQU WLL, AN ACT OF CONTRI BUTORY
I NFRI NGEMENT BECAUSE |I'T CAN BE USED FOR OTHER THI NGS. THE SAME
BASI C PRI NCl PLE HERE.

SECOND PO NT, WHEN GECRG A STATE | MPLEMENTED THE
PCLICY I T HAD NO KNOALEDGE THAT THAT PCLI CY WAS GO NG TO BE
USED FOR AN | NFRI NG NG PURPCSE, ONLY PRI MARI LY HOAEVER WE WANT
TO TERM -- HOWNEVER VWE WANT TO LOCK AT IT.

THE PCLICY ON I TS FACE WAS A BALD FACE ATTEMPT TO GET
THE PERSON WHO | S I N THE BEST PCSSI BLE SI TUATI ON TO MAKE THE
DETERM NATI ON TO GET THAT PERSON TO THI NK THROUGH THE FOUR
FACTORS. AS THE COURT MENTI ONED, THERE WERE SOVE SUBFACTORS
THERE, AND WHAT WE SAWIN THE FORMER -- |I'T WAS TAKEN DOMN I N
2008, THE CCC POLI CY WH CH WAS EVEN MORE SO BASED ON THE WORK
OF PROFESSOR CREWG.

A VERY SIMLAR |IF YOU WLL, THEORY IN TERV5 OF I TS

APPRCACH. | T HAD TWO COLUWNS, ONE I N FAVOR OF FAIR USE, ONE
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AGAI NST FAIR USE. THE COURT PROBABLY RECALLS | T, BUT THE CCC S
ATTEMPT WAS VERY SIM LAR - -

THE COURT: | DO REMEMBER IT.

MR SCHAETZEL: THANK YOU. THE CCC S ATTEMPT WAS
VERY SIM LAR TO TRY TO GET THE AUTHOR OR CGET THE PERSON MAKI NG
THE DETERM NATI ON TO WORK DOWN THROUGH THE FOUR FACTCORS TO SEE
HOW THAT WOULD WORK AND SEE HOW THAT WOULD PLAY QUT.

| MPLEMENTI NG A SIM LAR METHODOLOGY FOR PECPLE WHO ARE
AT THE FOREFRONT OF MAKING THE DECI SION IS NOT ONGO NG AND
CONTI NUQUS M SUSE. AS WAS SAID IN M5. QU CKER S ARGUMENT, THE
ARGUMENT HERE 1S THEY GOT I T WRONG OR THEY READ CERTAI N THI NGS,
THEY DI DN' T UNDERSTAND TRANSFORVATI VE OR THEY DIDN T CHECK THI S
BOX OR THEY DIDN T CHECK THAT BOX. THAT'S FAR TOCO MYCPIC OF A
VI EW OF WHAT' S HAPPENI NG HERE.

WHAT THE EFFORT IS IS TO WORK THROUGH THE FOUR
FACTORS TO GET THE PERSON TO WORK DOMN THROUGH THE VARI QUS
| SSUES, AND THAT IS THE PERSON WHO S I N THE BEST POSI TI ON OF
ANYONE AT THE UNI VERSI TY TO MAKE THAT DETERM NATI ON.

AS A RESULT THERE I'S NO SENSE WHEN THE POLI CY WAS
ADOPTED -- THERE' S NO KNOAMLEDGE, EXCUSE ME, WHEN THE PCLI CY WAS
ADOPTED THAT THERE WOULD BE ONGO NG AND CONTI NUOQUS M SUSE.
CLEARLY NOT THE | NTENT.

THE COURT: ARE YQU STILL ON YOUR CONTRI BUTORY
I NFRI NGEMENT OR THEI R CONTRI BUTORY | NFRI NGEMENT CLAI M?

MR SCHAETZEL: YES, MA'AM WE HAVE GOTI' TO PROVE
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THAT WE HAVE THI S KNOALEDGE, AND, FI NALLY, THE THIRD PO NT IS
THAT | N PRACTI CE THERE HAS BEEN NO SHOWN NG THAT WE' VE DEVELOPED
SOMVE KNONMLEDGE THAT THE POLI CY WAS GETTING US THERE. ALL FOR
THE SAVE REASONS AS BEFORE.

| NSTEAD WHAT W HAVE IS A POLICY, AND | REFER THE
COURT TO -- IN THE I NTEREST OF TIME, | WON T PUT IT UP, BUT
ITS EXH BIT 906, AND IT'S CCC S MOST RECENT PROCLANMATI ON OF
WHAT CONSTI TUTES BEST PRACTI CES I N ERES PCLI Cl ES.

SEVERAL THI NGS THERE THAT THE CCC, ONE OF THE PARTI ES
FUNDI NG THE LI TI GATI ON, SAYS THI S | S A BEST PRACTI CE BEI NG
APPLI ED BY VARI QUS UNI VERSI TI ES, NOT JUST GEORG A STATE. WHAT
ARE SOME OF THOSE BEST PRACTI CES? ONE, THAT YOU HAVE
RESTRI CTED ACCESS. THE GEORA A STATE POLI CY HAS RESTRI CTED
ACCESS.

TWO, YOU SHOULD MAKE CERTAIN THAT YOU RE WORKI NG FROM
AN AUTHORI ZED ORI G NAL. CGEORG A STATE' S POLI CY MAKES CERTAI N
THAT PEOPLE WORK FROM AN AUTHORI ZED ORI G NAL.

THREE, G VE PEOPLE GUI DANCE, WELL, THERE IS WRI TTEN
I NSTRUCTION | N THE GEORA A STATE POLI CY TO TRY AND HELP THE
| NSTRUCTORS TO WORK THROUGH I T.

SHOULDN' T CHARGE FOR I T. AGREED WTH THAT, THERE' S
NO CHARGE THAT' S BEI NG MADE HERE, AND MOST | MPORTANTLY THE CCC
STATEMENT RECOGNI ZES THAT RI GHT NOW MOST EXPERTS SAY THAT IT'S
APPRCPRI ATE TO TAKE A CHAPTER OR A JOURNAL ARTI CLE OR LESS.

MR RICH S PO NT WHEN WE MENTI ONED THAT LAST TI ME WAS
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VELL I'F YOU READ ON | NTO THE NEXT SENTENCE | T SAYS YOU CAN' T
CREATE THE DI G TAL ANTHOLOGY, AND WE HEAR A LOT ABQUT
ANTHOLOG ES.

SETTI NG THAT ASIDE, |IT STILL RECOGNI ZES THAT RI GHT
NOW MOST EXPERTS SAY DON T TAKE MORE THAN A CHAPTER OR A
JOURNAL ARTICLE OR LESS, AND | F WE LOOK AT THESE NUMBERS THAT
ARE BEI NG POSTED, PROFESSCR KAUFMANN 2 PERCENT HERE, 4 PERCENT
THERE. PROFESSOR CORR 4 PERCENT OR 8 PERCENT. | N PROFESSOR
ORR S SI TUATI ON, FOR EXAMPLE, HE DI DN T TAKE ENTI RE CHAPTERS
BECAUSE HE WOULD ONLY TAKE A PORTI ON OF THE CHAPTER THAT HE
WANTED.

THE PROFESSORS ARE APPLYI NG THI S VERY CAREFULLY.
THEY' RE APPLYING I T IN A WAY THAT THEY BELI EVE COWORTS W TH
FAIR USE AND, | N FACT, I N MANY CASES DCES. WE WOULD SUBM T
THAT WHEN YOU HAVE A PROFESSCR WHO S AT 2 PERCENT OR 3 PERCENT
OR 5 PERCENT, THAT'S A STRONG OBJECTI VE I NDI CI A OF FAI R USE.

I'T MAY NOT I N | SOLATI ON DEMONSTRATE FAIR USE. DI D
THE PERSON NEED TO GO THROUGH THE CHECKLI ST? YES. DOES | T
NEED TO BE PASSWORD PROTECTED? DOES | T NEED TO BE NONPROFI T
EDUCATI ONAL USE? YES, BUT AT THOSE NUMBERS, THAT STARTI NG
PO NT ALONE IS A STRONG OBJECTIVE I NDI CI A OF THEIR BEI NG A FAIR
USE MADE, AND MANY OF THE ALLEGED ALLEGATI ONS ARE DOWN | N THAT
RANGE.

NOW W THOUT QUESTI ON THERE ARE SOVE THAT ARE

GREATER. THERE ARE SOME THAT ARE MORE. THOSE ARE WHERE THE
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OTHER PARTS OF THE FACTORS COME | NTO PLAY, AND THE COURT HAS
ASKED US HOWWE SHOULD WEI GH THESE FACTORS. DO WE LOOK AT THE
FOURTH FACTOR, THE FI RST FACTOR, WHI CH ONE | S MORE.

THE PCSI TI ON OF THE DEFENDANTS ON THAT CASE, YOUR
HONOR, |'S THAT THE PREAMBLE WHI CH TALKS ABOUT TEACHI NG TALKS
ABQUT CRITICI SM COMMVENT, NEWS REPORTI NG SO ON AND SO FORTH,
THAT' S AN EXPRESSI ON FROM CONGRESS OF SOCI ETAL BENEFIT. THAT'S
AN EXPRESSI ON OF USES THAT CONGRESS LOCKS AT AND SAYS THAT' S
WHAT VE WANT TO ENCOURAGE. THAT'S A STARTING PONT. IT S IN
THE PREAMBLE FOR A REASON.

YOU GO TO THE FI RST FACTOR, NATURE AND CHARACTER OF
THE USE -- PURPCSE, THEN THE FI RST FACTOR NONPROFI T EDUCATI ONAL
USE OR IS IT COWERCI AL USE. WHY DO WE BALANCE THOSE TWO OFF?
BECAUSE NONPROFI T EDUCATI ONAL USE IS A FAVORED SCOCI ETAL USE.
I T'S SOVETHI NG THAT WE' RE TRYI NG TO ACCOWPLI SH.

AGAI NST THAT SOCI ETAL BENEFI T WE HAVE TO WEI GH THE
FOURTH FACTOR, FOR EXAMPLE, WHERE IN THIS CASE, AND IT'S AN
| NTERESTI NG HI STORI CAL DEVELOPMENT TO ME, THE STATUTE SPEAKS I N
TERVB OF THE USE OF A WORK, AND | F WE GO BACK TO THE PRI NTI NG
PRESS DAYS, THE WORK WOULD HAVE BEEN THE ENTI RE BOCK.

WHAT THE PLAI NTI FFS HAVE DONE HERE | S FAI RLY CLEVER
THEY' VE CREATED, |IF YOU WLL, KIND OF NEW MARKET I N
PERM SSI ONS.  WHEREAS THE AUTHOR OR THE PERSON TRYI NG TO MAKE A
FAI R USE MAY LOOK AT I T AND SAY AM| MAKING A FAIR USE OF THE

ENTI RE WORK, ON THE FOURTH FACTOR THEY WANT TO SAY WELL YOU RE
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AFFECTI NG THE MARKET FOR OUR WORK AND MAYBE WE WOULDN T SELL
ANOTHER BOOK BUT WE WOULD SELL A PERM SSI ON.  WE COULD SELL
JUST A LITTLE BLIP OR A LITTLE BLURB, AND THEREFORE YOU RE
AFFECTI NG THE MARKET FOR QUR WORK.

WE CAN DEBATE THAT AS TI ME MOVES FORWARD WHETHER OR
NOT THAT' S A VI ABLE MARKET - -

THE COURT: WHAT'S WRONG W TH THE ARGUMENT?

MR SCHAETZEL: |IT DOESN T READI LY MATCH UP WTH THE
STATUTE, YOUR HONOR. THE ARGUMENT WAS FI RST ASSERTED AND QUI TE
HONESTLY WAS ASSERTED SUCCESSFULLY | N THE TEXACO CASE WHERE | T
WAS TALKI NG ABOUT AN ARTI CLE AND THE PO NT THAT WAS MADE THAT
YOU COULD GO AND GET A REPEAT ARTI CLE, BUT EVEN I N THAT CASE I N
TEXACO, THE COURT SAI D THAT THE | NQUI RY QUGHT TO BE LIM TED TO
TRADI TI ONAL, REASONABLE OR LI KELY TO BE DEVELOPED NEW MARKETS,
IF YOU WLL. TRADI TI ONAL, REASONABLE OR LI KELY TO BE
DEVEL OPED.

IS TH'S TRADI TI ONAL, REASONABLE OR LI KELY TO BE
DEVELOPED? |IT'S A PRETTY NEWIDEA. I TS NOT SOVETH NG THAT A
LOT OF PECPLE CLEARLY KNOW ABQUT. | S I T REASONABLE TO THI NK
THAT PECPLE ARE GO NG TO START AND LATCH ONTO THAT? THEY WLL,
OF COURSE, ARGUE THAT ITI1S. QOUR PCSITION IS THAT IT'S NOT ALL
THAT REASONABLE. BECAUSE AS MR PFUND TESTI FI ED OR AS THE
PUBLI SHERS TESTI FI ED, THEY STILL MAKE THEI R MONEY BY SELLI NG
BOOKS. THEY MAKE SOVE MONEY, BUT IT'S ON A COVWPLETELY

DI FFERENT LEVEL THRCOUGH PERM SSI ONS AND BY PERM SSI ONS.
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HUNDREDS OF M LLI ONS OF DOLLARS OF REVENUE ON BOCOKS. HUNDREDS
OF THOUSANDS OF DOLLARS ON PERM SSI ONS.

HOW DO WE BALANCE THOSE FACTORS? WE GO BACK TO THE
FI RST SOCI ETAL BENEFI T THOUGHT TEACHI NG CRITICl SM COWMENT,
SCHOLARSHI P, RESEARCH. THOSE SHOULD OUTWEI GH SOVE SORT OF NEW
MARKET CREATI ON OR SOVE MARKET AFFECT COM NG QUT OF THE FOURTH
FACTOR BECAUSE THAT' S THE PREFERRED USE. THAT'S WHAT WE' RE
TRYI NG TO ACCOVPLI SH.

AS MR HARBI N TALKED ABQUT THE OTHER DAY, WHAT IS THE
CONSTI TUTI ONAL PURPOSE HERE? TRYI NG TO SUPPORT THE PROGRESS OF
LEARNI NG AND SCI ENCE. HOW DO WE DO THAT? WE DO THAT BY
GETTI NG | NFORVATI ON TO THESE STUDENTS. WE DO THAT BY GETTI NG
THEM TO LOCK AT THESE WORKS.

ANOTHER REASON THAT | T SHOULD BE FAVORED. TEACH NG
IF 1" M TAKING AN ART CLASS AND | WANT TO LEARN ABOUT A CERTAIN
ARTI ST OR A BRUSH STROKE CR HOW SOVETHI NG IS DONE, DO | WANT
FOR MY PROFESSCR TO TAKE AN EXAVPLE OF THAT, MAKE A COPY,
WHETHER | TS ELECTRONI C OR WHATEVER, MAKE A FAIR USE OF | T AND
SHOWIT TO THE CLASS BUT THEN SOVEHOWN TRANSFORM I T? NO |I'M
TRYING TO LEARN THE ORIG NAL. | DON' T WANT I T TO BE
TRANSFORMED. | NEED TO BE TAUGHT THE ORI G NAL SUBJECT MATTER
SO THAT THEN | CAN MAYBE GO QUT AND DO WHATEVER IT IS | DO ONCE
| LEARN TO PAI NT OR WHATEVER

THE COURT: YOU NEED TO GO AHEAD AND WRAP | T UP.

I"LL G VE YOQU TEN MORE M NUTES.
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MR SCHAETZEL: | DON T NEED THAT MJCH TI ME. |
APPRECI ATE I T. IN TERVMS OF DI G TAL ANTHOLOA ES, THERE IS AND
THERE MUST BE A DI FFERENCE BETWEEN A BOUND | NTENDED TO BE
PERVMANENT DOCUMENT AND A READI NG LI ST.

COURSEPACK HAS BEEN USED AS ONE EXAMPLE. THAT IS ONE
SORT OF AN ANTHOLOGY, |F YOQU WLL. YOU PUT THEM ALTOGETHER,
YOQU BIND THEM YQU I NTEND FOR THAT TO BE USED AS A TEXTBOCK,
LONG TERM HELD TOGETHER, AND THERE'S AN CRDER TO IT. AS YQU
WORK THROUGH | T WHETHER | T'' S CHRONOLOGE CALLY OR BY SUBJECT
MATTER, 1T IS AN ANTHOLOGY.

WHEN THE PROFESSORS CI TE ON THI S DAY WE' LL HAVE THI S
READI NG OR THEY GO TO ANOTHER DAY AND POST ANOTHER READI NG,
THAT' S JUST A LI ST, YOUR HONOR. WLL THEY GO AND PRINT I T
QUT? PERHAPS. ARE THEY GO NG TO MAKE AN ANTHOLOGY OF THAT?
NO.

A DI G TAL ANTHOLOGY WOULD BE PERHAPS AN ALBUM | F WE
PUT AN ALBUM ON SOVETH NG LI KE SONGS ONE AFTER THE OTHER WHERE
THE ARTI ST OR THE COLLECTOR HAD | NTENDED FOR THEM TO BE PLAYED
IN A CERTAIN -- I"M STILL A 33 PERSON. THAT'S AN ANTHOLOGY, |F
YOU WLL. A READING LIST IS NOI' AN ANTHOLOGY.

SO THE COVPARI SONS BETWEEN COURSEPACK AND ERESERVES
'S NOI' A DI RECT --

THE COURT: LET ME ASK YOU A QUESTI ON. THERE WAS
SOMVE TESTI MONY ABOUT THE FACT THAT GEORG A STATE DCES HAVE THE

COURSEPACKS AVAI LABLE, AND | HAD PERHAPS ASSUMED THAT GEORG A
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STATE HAD DECI DED TO GET PERM SSI ONS AS A BUSI NESS DECI SI ON OF
SOME KIND; ALTHOUGH, | WAS THI NKI NG ARGUABLY THEY DI DN' T HAVE
TODOIT IF THEY WERE PRI NTI NG THEI R OAN COURSEPACKS, BUT THEN
| THOUGHT | HEARD PRESI DENT BECKER SAY SOVETHI NG ABQUT FAI R USE
I N RELATI ON TO THE COURSEPACKS.

I MAY HAVE M SSED SOVETHI NG THERE, BUT I T ALMOST
SOQUNDED LI KE HE WAS SAYI NG THAT THEY FELT THAT THE COURSEPACKS
VWERE -- DIDN T HAVE TO PAY PERM SSI ONS BECAUSE OF FAIR USE. HE
MENTI ONED FAI R USE | N RELATI ON TO THE COURSEPACKS, AND I T WAS
COUNTER -- | T WAS CONTRARY TO WHAT | HAD KI ND OF ASSUMED THE
FACTS WERE ON THE COURSEPACKS.

MR SCHAETZEL: MY UNDERSTANDI NG, YOUR HONOR, AND
WE' LL BE GLAD TO CONFI RM FOR THE COURT, My UNDERSTANDI NG I S
THAT CGEORG A STATE UNI VERSI TY HAS TRADI TI ONALLY PAI D
PERM SSI ONS FEES FOR COURSEPACKS.

THE COURT: RIGHT.

MR SCHAETZEL: | DO NOT BELI EVE THAT MEANS THAT
GEORG A STATE UNI VERSI TY HAS MADE A DETERM NATI ON AS TO WHETHER
OR NOT' THEY COULD CREATE THEI R OMN COURSEPACKS PURSUANT TO THE
FAIR USE DOCTRINE. | DON T TH NK THEY HAVE EVER GOTTEN THAT
FAR.  THEY HAVE SI MPLY SAI D, AS YQU SAI D, A BUSI NESS DECI SI ON
WAS MADE WE' LL JUST CGET PERM SSI ONS FOR COURSEPACKS AND THAT
| SSUE | S RESCLVED AND MOVE ON.

THE COURT: RIGHT, | WAS KIND OF ASSUM NG OR NMAYBE

I NFERRI NG THAT, YQU KNOW ONCE THE DECI SI ONS CAVE QUT | N THE
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COMVERCI AL COURSEPACK CASES THAT ALL THE UNI VERSI TI ES WERE - -
VELL, | GUESS I N MANY CASES | T WOULDN' T BE THE UNI VERSI TY, BUT
THE WORD WAS QUT THAT YQU VE GOI' TO HAVE PERM SSI ON ON THE
COURSEPACKS, AND | THOUGHT MOST LI KELY GEORG A STATE DECI DED,
EVEN THOUGH APPARENTLY I'T WAS PRI NTING I TS OAN COURSEPACKS,
THAT THEY WOULD JUST GO ALONG GO W TH THE FLOW ON THAT.

MR SCHAETZEL: | BELIEVE THAT THE -- THERE ARE SOMVE
DI FFERENCES. FIRST OF ALL, | TH NK GEORG A STATE WAS A FOR-
PROFI T BUSI NESS THAT IT WAS IN, SO I T WAS MORE | N KEEPI NG W TH,
IF YOU WLL, M CH GAN DOCUMENTS - -

THE COURT: SO YQU THI NK THEY ACTUALLY WERE USI NG
SOVE COMMERCI AL AFFI LI ATE OF THE UNI VERSI TY TO PRI NT THE
COURSEPACKS?

MR SCHAETZEL: A COWMMERCI AL AFFI LI ATE OF THE
UNI VERSI TY, YES.

THE COURT: OKAY. THAT EXPLAINS THE WHCLE THI NG
THEN. GO AHEAD.

MR SCHAETZEL: BUT OUR PO NT WOULD BE, YOUR HONCR,
THAT TO SI MPLY SAY YOU POST A READI NG LI ST AND THEN CALL I T A
DI G TAL ANTHOLOGY AND THEN TRY TO CORRESPOND THAT TO A
COURSEPACK OR AN ELECTRONI C COURSEPACK, THAT' S NOT WHAT THE
EVI DENCE HERE HAS SHOWN.

BUT WE DO BELI EVE THAT THE EVI DENCE HAS SHOMN THAT
THE PCLI CY IS WORKI NG TO CAUSE | NSTRUCTORS, TEACHERS TO WORK

THROUGH THE FOUR FAI R USE FACTORS AND TO COVE TO A REASONED
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DECI SION, AND THAT IT'S NOT -- THE COURT SHOULD NOT GET
SI DETRACKED | NTO THI NKI NG THAT BECAUSE FOR EXAMPLE A G VEN
PROFESSOR DI DN T KEEP A COPY OR -- COWPLI ANCE W TH THE POLI CY
|'S A SEPARATE | SSUE FROM WHETHER OR NOT I T'S A FAIR USE, AND AS
WE LOOK AT WHETHER OR NOT THE POLI CY |'S ENCOURAG NG THE FAIR
USE DETERM NATI ON TO BE MADE, WE BELI EVE THAT THE EVI DENCE 1S
UNCONTROVERTED | T |'S DO NG THAT, AND THAT EVI DENCE DOES NOT
SUPPORT THE PLAI NTI FFS' CASE, AND SO THEREFORE W\E WOULD MOVE
FOR A JUDGVENT ON THOSE BASES.

THE COURT: HOW LONG DO YOU NEED, MR RI CH?

MR R CH DEPENDS ON HOW ACTI VE YOU ARE W TH YOUR
QUESTI ONS, YOUR HONOR.  UNI NTERRUPTED 20 M NUTES BUT | --

THE COURT: WHY DON' T WE GO AHEAD AND TAKE A LUNCH
BREAK AND THEN WE' LL HEAR YOUR ARGUMENT. LET'S TAKE A LUNCH
BREAK UNTI L 1: 30.

( NOON RECESS)

MR RICH |'D LIKE TO START BY SUGGESTI NG THAT |
DON T TH NK WE RE NEARLY | N AS UNCHARTED TERRI TORY WHEN | T
COVES TO | SSUES OF LIABILITY IN TH' S CASE AS WE ARE WHEN | T MAY
COMVE TO | SSUES OF REMEDY. | THINK I T'S TERRI BLY | MPORTANT AS
VE WORK THROUGH THE CASE AND YOUR HONOR WORKS THROUGH THE CASE
THAT WE CONCEPTUALLY SEPARATE OUT WHAT THE COPYRI GHT LAW
SUGGESTS AS TO OUTCOME AS TO LI ABILITY, AND THEN AND ONLY THEN
DEAL W TH HOW ONE APPLI ES A PROPER REMEDY TO AN | NSTI TUTI ONAL

SETTI NG OF THE TYPE WE' RE DEALI NG W TH HERE.
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FROM THE PLAI NTI FFS' PERSPECTI VE THE LI ABI LI TY | SSUES
IN TH'S CASE ARE ACTUALLY STRAI GHTFORWARD. | NDEED, WE WOULD
ARGUE THEY ARE ONESI DED. FROM THE BEG NNI NG OF THI S CASE WHAT
THE PLAI NTI FFS HAVE CHALLENGED | S THE UNAUTHORI ZED DI G TAL
DI STRI BUTI ONS OF THEI R COPYRI GHTED MATERI ALS FOR USE AS COURSE
MATERI ALS AT GSU.

THE CASE NEVER WAS AND STILL I'S NOT ABOUT WHATEVER
PCLI CY SPAWNED, FRUSTRATED, ENCOURAGED OR OTHERW SE THOSE
PRACTI CES. WHAT COPYRI GHT LAWEXAM NES | S | S THERE AN
I NFRI NGEMENT OF ONE OF THE EXCLUSI VE RI GHTS OF COPYRI GHT UNDER
SECTI ON 106 OF THE ACT.

WE STARTED BY DEMONSTRATI NG FOR WHAT ARE NOW I TH NK
APPARENTLY EVERYBCDY AGREES SOMVE 65 WORKS AND 75 OF THEM WERE
I NFRI NGEMENTS THE TECHNI CAL STANDI NG OF OUR CLI ENTS TO BRI NG
TH'S CASE. OWERSH P HAS BEEN ESTABLI SHED. REG STRATI ON
CERTI FI CATES HAVE BEEN SHOWN. MANY OF THOSE CREATE A PRI MA
FACI E CASE OF COPYRI GHT OMNERSHI P WHERE THE PERICD | S WTHI N
FI VE YEARS OF FI RST PUBLI CATI ON.

AND WHAT SEEMS TO BE A MJUCH BALLYHOOED TOPI C BY THE
DEFENSE ABOUT ORI G NALI TY, ONE NEEDS ONLY READ THE " PHEI ST"
DECI SI ON TO UNDERSTAND THAT IF I'T'S MJCH MORE THAN A TELEPHONE
DI RECTORY OF LI STI NGS OF NAMES THAT SUFFI CES FOR COPYRI GHT
PURPOSES. | T'S NOT A DAUNTI NG OR DEMANDI NG STANDARD.

THE SUGGESTI ON THAT WORKS PUBLI SHED BY OXFORD,

CAMBRI DGE AND SAGE DON' T MEET THE STANDARD OF ORI G NALITY, |
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DON' T THI NK |'S WORTH SPENDI NG MJCH OF ANY TIME ON. SO WTH
RESPECT TO A VERY LARGE BODY OF WORKS, WE CLEARLY NOW MOVE TO
THE NEXT EXAM NATI ON, WE WOULD SUGCGEST, WHICH | S WHAT ARE THE
TAKI NGS5, WHAT HAPPENED, ARE THERE COPYRI GHTABLE EVENTS THAT
CCCURRED THAT 4d VE - -

THE COURT: BUT YOU DO HAVE TO CONNECT YOUR CASE TO
YOUR DEFENDANTS.

MR RICH  WELL, WE DO THAT BECAUSE THE COPYI NG
OCCURRED, YOUR HONOR, THROUGH EMPLOYEES OF GEORG A STATE
UNI VERSI TY.

THE COURT: YEAH, BUT |'VE ALREADY REJECTED THAT
THECRY.

MR RICH  WELL, YOU DODN T, YOUR HONOR, IN YOUR
RECONS| DERATI ON RULI NG AS VWE UNDERSTAND | T, YOQU RESTORED 1 T.

THE COURT: NO. LET ME CLARI FY THAT. AT TH S PO NT
| DO BELI EVE THERE IS A DI RECT | NFRI NGEMENT CLAI M I N THE SENSE
THAT THE DEFENDANTS OR SOME OF THE DEFENDANTS WERE THE
ORI G NATCRS OF THE POLICY. THAT IS WHAT | BELIEVE | S THE FOCUS
OF THE CASE, ALTHOUGH, | HAVEN T RULED ON MR SCHAETZEL'S
MOTI ON TO DI SM SS THE CONTRI BUTORY | NFRI NGEMENT CLAI M YET.

MR RICH | UNDERSTAND THAT, BUT IF | MNAY, YOUR
HONOR, AT LEAST AS WE CONSTRUED YOUR RECONSI DERATI ON MOTI ON V\E
UNDERSTOOD YOU TO AGREE THAT THE DOCTRI NE RESPONDEAT SUPERI OR
WOULD CAUSE THE ACTS OF AN EMPLOYEE, FOR EXAMPLE, A FACULTY

MEMBER WHO | N GOOD FAI TH WAS TRYI NG TO | MPLEMENT A POLI CY BUT

ANDRE G ASHLEY, O C R
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IN THE PROCESS FAI LED TO COVPORT W TH FAI R USE THAT THAT WAS AN
ACTIVITY FOR WH CH GSU THE EMPLOYER BY LAWWE WOULD ARGUE | S
RESPONSI BLE.

THERE WE THI NK THE LAWIS CLEAR, AND THEN BY
EXTRAPCLATI ON UNDER EX PARTE YOUNG THE DEFENDANTS ARE
RESPONSI BLE FOR SUPERVI SI NG THE CONDUCT, AND VE THINK IT'S A
REASONABLY STRAI GHTFORWARD APPLI CATI ON OF PRI NCI PLES OF DI RECT
LIABILITY OR AS YOU PREFER TO STYLE I'T I NDI RECT LI ABILITY.

THE COURT: NO, I'M AFRAID YOU M SCONSTRUED MY
RULI NG RESPONDEAT SUPERI OR DCES APPLY OR CAN APPLY I N THE
COPYRI GHT CONTEXT. WHETHER | T DOES APPLY UNDER THE FACTS OF
QUR CASE IS ANOTHER MATTER

AS | SAI D JUST A FEW M NUTES AGO BEFORE THE LUNCH
BREAK, | DON T BELI EVE THAT THE DEFENDANTS ARE RESPONSI BLE FOR
I NDI VI DUAL ACTS OF | NFRI NGEMENT THAT MAY HAVE BEEN COWM TTED BY
PROFESSORS WHO MADE AN | NCORRECT FAI R USE DETERM NATI ON.

| DO BELI EVE THAT AT TH' S JUNCTURE THERE | S A DI RECT
I NFRI NGEMENT CLAI M AGAI NST THE DEFENDANTS BASED ON THE
PLAI NTI FFS' CLAI M THAT THE POLI CY, CGEOCRG A STATE' S POLICY | S AN
| MPROPER -- THAT I T | MPROPERLY REGULATES THE FAI R USE DEFENSE
SO AS TO CAUSE VI OLATI ONS TO OCCUR, AND THEN | RULED THAT I F
THERE WAS A CONTI NUI NG M SUSE UNDER THE PCLI CY THAT WAS CAUSED
BY THE POLI CY, THEN THE DEFENDANTS, THAT IS, QUR REGENTS, THE
PRESI DENT OF THE UNI VERSI TY AND SO FORTH COULD BE LI ABLE.

MR RICH | APPRECI ATE THAT, YOUR HONOR, ALTHOUGH, |
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REACT W TH CANDI DLY SOVE SURPRI SE BECAUSE WE READ W TH CARE
YOUR RECONSI DERATI ON RULI NG WHI CH RESTORED, | BELI EVE,
TECHNI CALLY RESTORED ALTHOUGH RELABELED OUR FI RST CAUSE OF
ACTION | N THE CASE.

THE COURT: | DID. | DD DO THAT, AND YOUR FI RST
CAUSE OF ACTION GO NG INTO THE TRIAL | S THERE.

MR RICH YES, | UNDERSTAND, AND AGAIN JUST SO | CAN
BE CLEAR FOR THE RECORD AND OBVI QUSLY | THI NK THE STORY W THI N
THE STORY | S EXACTLY THE ONE ON WH CH YOUR HONOR APPEARS
FOCUSED. BECAUSE WHEN YQU DO HAVE 102 OQUT OF 102 CHECKLI STS
THAT ALL, YOU KNOW DRAMATI CALLY GO 19 TO NOTHI NG, 20 TO
NOTHI NG I N ONE DI RECTI ON, THERE |'S SOVETHI NG ROTTEN I N
DENVARK I'N FACT I N TERMS OF HOW COPYRI GHT PCLI CY |'S BEI NG
ADM NI STERED.

BUT WE WOULD ASSERT THAT THE MORE BASI C AND ELEMENTAL
VI OLATI ON HERE AND THE ONE THAT' S A STRAI GHTFORWARD, EVEN MCRE
STRAI GHTFORWARD COF APPLI CATI ON OF LAWI S THE VI OLATI ON THAT
CCCURS BY THE ACTS OF DI RECT | NFRI NGEMENT, THE SCANNI NG AND THE
COPYI NG AND THE DI SPLAY ACTIVI TIES WH CH ARE | NI TI ATED BY
FACULTY AND BY ADM NI STRATORS FOR WHI CH BY LAWGSU | S
ABSOLUTELY RESPONSI BLE.

THE COURT: WELL, | DON T THI NK THE DEFENDANTS THAT
WE HAVE I N OQUR CASE WOULD BE RESPONSI BLE | F WE WERE -- JUST TO
TAKE AN EASY EXAMPLE, ALWAYS THE EASY EXAMPLE. | F VEE WERE

TALKI NG ABQUT 1, 2, 3 ACTS OF | NFRI NGEMENT OF A FACULTY MEMBER
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WHO HAD M SAPPLI ED THE FAI R USE DOCTRI NE, | DO NOT BELI EVE THAT
THE DEFENDANTS I N THI S CASE WOULD BE RESPONSI BLE FOR THAT
BECAUSE THEY WOULD HAVE NO ABILITY TO STCP | T FROM OCCURRI NG

MR RICH  WELL, THEY WOULD, YOUR HONCR  REMEMBER
THAT THE PCLI CY | TSELF WAS GENERATED BY A BOARD CONSTI TUTED BY
THE REGENTS.

THE COURT: AND THAT' S VHY |' M SAYI NG YQU HAVE AS
THI NGS STAND RI GHT NOW WHAT |' M CALLI NG A DI RECT CAUSE OF
ACTION FOR M SUSE -- FOR ABUSE OF THE POLI CY, BUT |IF YOU HAVE
JUST AN I NSTANCE, YOU KNOW | SOLATED | NSTANCES OF M SUSE OF THE
PCLI CY, | DO NOT BELI EVE THAT WOULD BE SOVETHI NG THE COURT
COULD | SSUE AN I NJUNCTI ON ON G VEN THE FACT THAT THE ONLY
DEFENDANTS | HAVE I N THE CASE ARE PEOPLE WHO HAD NO DI RECT
I NVOLVEMENT | N THE | NDI VI DUAL FAI R USE DECI SI ONS NOR COULD THEY
HAVE DONE ANYTHI NG TO MAKE THOSE FAI R USE DECI SI ONS COVE QUT
CORRECTLY G VEN THE PARAMETERS OF THE CURRENT PQLI CY.

MR RICH AT LEAST AS WE -- PARDON ME.

THE COURT: I T'S A VERY FACT I NTENSI VE SI TUATI ON, AND
AS | SEE I T THE I NDI VI DUAL PROFESSORS, YOU KNOW THEY APPLI ED
THE COPYRI GHT PQLI CY.

YOU VE PRODUCED EVI DENCE THAT I N SOVE | NSTANCES THEY
MAYBE DIDN' T GET | T RIGHT, BUT I TH NK CONSI STENT W TH THE
RULI NGS |' VE PREVI QUSLY MADE, | T WOULD TAKE MORE THAN JUST
SPORADI C | NSTANCES OF ERRORS BY THE FACULTY MEMBERS TO WARRANT

THE ENTRY OF AN I NJUNCTI ON UNDER THE THEORY OF EX PARTE YOUNG
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MR RICH | APPRECI ATE THAT AND I REALIZE IT IS
MULTI LAYERED AND COVPLEX, BUT | T ALSO OCCURS TO ME STANDI NG
HERE THAT THE | MPLI CATI ONS FOR ANY STATE | NSTI TUTI ON ALLOW NG
OR EVEN ENCOURAG NG | NFRI NG NG ACTI VITY BY FACULTY MEMBERS
WOULD BE FAI RLY BREATHTAKI NG IN THI' S SI TUATI ON AS WE AT LEAST
HAVE TRIED TO PARSE IT, AND WE' D HOPE TO CONTI NUE TO TRY TO
CONVI NCE, YOUR HONOR, GECRG A STATE UNI VERSI TY, THE EMPLOYEES
OF CGEORG A STATE UNI VERSI TY ACT, YOQU KNOW I N BEHALF OF THE
UNI VERSI TY AND SO THEI R ACTI ONS AS A MATTER OF LAW ARE THE
ACTIONS OF THE UNI VERSI TY - -

THE COURT: WHAT YOU WANT |S AN | NJUNCTI ON AGAI NST
THE PARTI CULAR DEFENDANTS, AND | CAN T DO A MEANI NGFUL
I NJUNCTION -- | T WOULD NOT BE A MEANI NGFUL I NJUNCTION | F | JUST
SAI D TO THE DEFENDANTS YOU ARE HEREBY ENJO NED FROM ALLOW NG
ANY FURTHER | NFRI NGEMENTS. THAT WOULD TELL THE DEFENDANTS
NOTH NG ABOUT WHAT TO DO TO STRAI GHTEN QUT THE SI TUATI ON.

I TH NK WHAT THE CASE MAY ULTI MATELY TURN ON IS
WHETHER A PROPER REGULATI ON OF THE FAIR USE DOCTRINE IN THI S
CONTEXT REQUI RES SOVE OBJECTI VE CRI TERION OR CRI TERI A WHI CH BY
I TS NATURE COULD BE REGULATED BY THE PARTI CULAR DEFENDANTS THAT
WE HAVE IN TH S CASE.

MR RICH  YOUR HONCR, PRESI DENT BECKER S TESTI MONY
AND THE STI PULATED FACTS THAT MR KRUGVAN REVI EVEED | NDI CATED
THAT THAT CONSI STENT W TH HOW WE READ EX PARTE YOUNG AND THE

I NTERPRETI NG AUTHORI TY I N THE ELEVENTH CIRCU T, ALL THAT' S
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REQUI RED | S THAT THERE BE THE ABI LI TY TO REMEDY VI OLATI ONS.

THERE |'S NO SUGGESTI ON AND WE' VE NOT BUI LT OUR CASE
AROUND | NDI CATI NG OBVI QUSLY THAT ANY OF THE NAMED DEFENDANTS
THEMBELVES WERE RESPONSI BLE FOR THE ACTI VI TY; ALTHOUGH, YQU
COULD ARGUE THAT THE PROMULGATI ON OF THE POLI CY | TSELF BY THE
BOARD HAD AN ELEMENT, BUT RATHER THAT | T SUFFI CES THAT THEY CAN
ACT I N THEI R OFFI Cl AL CAPACI TI ES TO REMEDY VI OLATI ONS.

WE CRAFTED OUR PROPGCSED | NJUNCTI ON W TH THAT I N M ND,
AND VEE DI D TAKI NG YOUR HONOR' S PONT WHICH | THINK IS RI GHT, VE
DID TRY TO PUT I N SOVE OBJECTI VE STANDARD. WE CHOSE, | T TURNS
QUT, THE VERY SAME LI TMJS TEST THAT APPEARS | N THE FACULTY
HANDBOCOK AT GSU AS A BASIS, THE CLASSROOM GUI DELI NES. THOSE
ARE - -

THE COURT: | NOTI CED THAT YQU DI D THAT.

MR RICH AND THE PONT IS ONLY THAT I T DOESN T SEEM
TERRI BLY CHALLENG NG TO HAVE A REQUI REMENT | NSTI TUTED | F YOUR
HONOR WERE OTHERW SE TO FI ND VI OLATI ONS OF COPYRI GHT LAW COM NG
QUT OF TH S RECORD TO MANDATE THAT GEORG A STATE UNI VERSI TY
| MPLEMENT PROCEDURES THAT ARE MODI FI CATI ONS OF THE CURRENT
PRACTI CE THAT REQUI RE A DI FFERENT FI LTERI NG MECHANI SM AS
OPPCSED TO A FAIR USE CHECKLI ST WH CH WE BELI EVE | S DEEPLY
FLAVED - -

THE COURT: HERE' S THE PROBLEM THOUGH. YOU CAN T
COVE UP WTH A FAI R CHECKLI ST -- A FAIR USE CHECKLI ST THAT IS

G NG TO SOLVE THE SI TUATI ON BY | TSELF.
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MR RICH WE AGREE, AND OUR REMEDY DOESN T SUGGEST
THAT. QOUR REMEDY SAYS THERE' S AN OBJECTI VE FI LTER THROUGH
VWH CH THIS CAN BE PUT. BLUNTER TOOLS HAVE BEEN USED BY OTHER
COURTS, AND WE FRANKLY ATTEMPTED TO BE A LI TTLE MORE
ACCOMMODATI NG RATHER THAN A LI TTLE LESS ACCOVMODATI NG - -

THE COURT: BUT AS A MATTER OF POLICY | DON T DO
I NJUNCTI ONS THAT SAY GO AND SIN NO MORE AND LEAVE THE
DEFENDANTS WONDERI NG WHAT THEY' RE SUPPOSED TO DO

MR RICH | HOPE WE GET TO THE PO NT OF FASHI ONI NG
AN I NJUNCTI ON.  QUR CLI ENTS CERTAI NLY HOPE THAT, AND | DON T
THINK I'T WOULD BE NEARLY BE SO DI FFI CULT -- | WLL ALSO MAKE A
PRACTI CAL OBSERVATION VHICH IS | TH NK THE BURDEN OF THE
TESTI MONY FROM MS. ARVMBTRONG FROM CCC AND THE EXPERI ENCE | N THE
COURSEPACK AREA DEMONSTRATES THAT AS A PRACTI CAL MATTER WH LE
THE I NJUNCTION | S CLEARLY | MPORTANT, HAS THE FORCE OF LAW
NEEDS TO BE THOUGHTFUL, NEEDS TO BE SHAPED APPROPRI ATELY AS A
PRACTI CAL MATTER I T'S VERY LIKELY TH S WOULD MOVE | NTO A
LI CENSI NG POSTURE NOT DI FFERENTLY THAN COURSEPACKS.

I TH NK YOUR HONOR S SURM SE WAS BASI CALLY CORRECT
EARLI ER BEFORE LUNCH WHICH | S I N THE AFTERVMATH OF THOSE CASES
EVEN THOUGH THE DEFENDANTS | N THOSE CASES WERE FOR PROFI T CORPY
SHOPS, THE LARGE VOLUME OF BUSI NESS THAT COMES THROUGH THE CCC
TODAY ARE UNI VERSI TY ACCOUNTS FROM | NSI DE THE UNI VERSI TI ES
THEMSBELVES.

READI NG THAT OPI NI ON WE' RE ALL SPECULATI NG HOW AN

ANDRE G ASHLEY, O C R
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I NDI VI DUAL UNI VERSI TY READS | T, BUT OBVI QUSLY TAKI NG AS A CUE
FROM THOSE DECI SI ONS THAT THE SAFER COURSE LEGALLY AND THE ONE
THAT AVO DS THE FAI R USE HAI RSPLI TTING | S ONE WHI CH | NVOLVES
SECURI NG PERM SSI ONS FOR THE COURSEPACKS.

GSU | TSELF SECURES COURSEPACK PERM SSI ONS W TH
RESPECT TO EVERY USE. |IT DCESN T TRY TO MAKE THESE EXQUI SI TELY
HARD CASE- BY- CASE DETERM NATI ONS - -

THE COURT: | THINK WE' RE CETTI NG OFF THE TRACK
THERE |I'S PENDI NG A MOTI ON TO DI SM SS THE CONTRI BUTORY
I NFRI NGEMENT CLAIM  MORE SPECI FI CALLY | THI NK A MOTI ON FOR
JUDGVENT ON I T.

MR RICH  YOUR HONOR, |'LL CERTAINLY TURN TO THAT.
ALTHOUGH, AGAIN, | BELI EVE THE CORE CASE HERE OUGHT PROPERLY TO
BE A DI RECT OR STYLED | NDI RECT | NFRI NGEMENT CASE BASED ON
ESTABL| SHED DOCTRI NES OF RESPONDEAT SUPERI OR, BUT | APPRECI ATE
YOUR HONOR S PERSPECTI VE.

W TH RESPECT TO CONTRI BUTCRY | NFRI NGEMENT, WE THI NK
THAT WE' VE MORE THAN ESTABLI SHED THE FI RST PRONG WHICH | S
KNOALEDGE. AS ONE READS THE CASES, I T'S REALLY A KNOMEDGE OR
REASON TO KNOW TEST WHI CH | MPLI CATES NOT SI MPLY AND NECESSARI LY
ACTUAL KNOALEDGE OF SPECI FI C | NFRI NGEMENTS BUT CONSTRUCTI VE
KNONLEDGE AS WELL.

WHERE YOU HAVE A POLI CY WHI CH HAS BEEN EFFECTI VELY
SIMPLY PUT OQUT THERE, WHERE THERE HAS BEEN NO MONI TORI NG NO

SUPERVI SI ON, NO SERI QUS REVI EW OR EVALUATI ON, WHERE THE
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EVIDENCE IN TH S SU T SHOANS THAT EVERY CHECKLI ST THAT WLL BE
I N EVI DENCE CAME DOMN CRASHI NGLY ON THE SI DE OF A FAIR USE
DETERM NATI ON W TH WORKS TAKEN AS MJUCH AS 35 PERCENT OF ENTI RE
WORKS, WHERE THE RED FLAG PROCESS THE EVI DENCE SHOANS FOR THE
THREE TERMS GENERATED PERHAPS ONE REVI EW OF ONE WORK THAT WAS
AN ENTI RE WORK, WHERE NO PERM SSI ONS FEES HAVE EVER BEEN PAI D
AND CERTAI NLY DURI NG THE THREE TERMS HAVEN T BEEN PAI D FOR ANY
USES ACROSS THESE TAKI NGS, WHERE THERE IS NO BUDGET IN THE
UNI VERSI TY, NO BUDGET AT ALL FOR THESE | N CONTRAST TO THE MJLTI
M LLI ON DOLLAR ELECTRONI C JOURNAL SUBSCRI PTI ON FEES PAI D BY GSU
AND BY THE UNI VERSI TY SYSTEM OF GEORA@ A AND WHERE | N THE PAPER
COURSEPACK AREA | T'' S WELL ESTABLI SHED THAT PERM SSI ONS FEES ARE
PAI D FOR EVERY SI NGLE COPY, THE CONTRAST ALONE I N PRACTICE IS
STRONGLY SUGGESTI VE El THER OF KNOW.EDGE OR OF REASON TO KNOW
THAT THI' S PRACTI CE SPAWNED BY THE NEW PCLI CY IS CERTAI NLY
ENCOURAG NG, FOSTERI NG OR AT LEAST PERM TTI NG | NFRI NGEMENTS TO
OCCUR.  THAT' S BRANCH ONE.

BRANCH TWO WHI CH | S MATERI AL CONTRI BUTI ON, | T SEEM5
AS EASI LY SATI SFI ED HERE, YOUR HONOR, BECAUSE | T | NVOLVES
HAVI NG - -

THE COURT: LET ME STOP YOU ON THE KNOAEDGE PRONG
I'S THAT SAME THI NG AS | NTENT?

MR RICH |'M SORRY?

THE COURT: | NTENT.

MR RICH |IT S NOT EXACTLY THE SAME THING | T CAN
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BE ALSO SLI DI NG OVER MORE TO A W LLFUL BLI NDNESS KI ND OF
ATTI TUDE AND APPRCACH, AND THE CASES WE CI TE I N QUR BRI EFS
BEG NNI NG AT PAGE 17 OF OUR PROPCSED CONCLUSI ONS OF LAW ADDRESS
THAT.

I T"S NOT' LI TERALLY IS I T STARING AT ME LABELED
I NFRI NGEMENT. | T'S WHETHER AGAI N YOU HAVE CREATED AN
ENVI RONVENT |N WHI CH | NFRI NGEMENTS CAN THRI VE AND FOSTER AND
BE ONGO NG AND WHERE THERE | S A LACK OF ADEQUATE VI G LANCE
VWH CH MEANS | T' S TANTAMOUNT TO HAVI NG CONSTRUCTI VE KNOWLEDGE OF
I T.

THE SECOND BRANCH, YOUR HONOR, WWHI CH IS MATERI AL
CONTRI BUTI ON | S SATI SFI ED WHERE THE DEFENDANTS HAVE SET UP THE
SITE AND FACI LI TIES THAT ALLOWTHI S TO CCCUR. SO YOQU HAVE THE
PCLI CY THAT WAS DEVELOPED BY THE RECGENTS. YOU HAVE THE
MAI NTENANCE. YOU HAVE SERVERS SOVE OF WHI CH ARE OMWNED BY THE
UNI VERSI TY OF GEORG A AND LEASED BY GSU THAT ALLOW THE ULEARN
SYSTEM TO GO FORWARD. YOU HAVE ALL OF THE COVPUTER AND ALL
SERVERS AND FACI LI TIES, AND YOU HAVE THE ABILITY, WHICH IS THE
OTHER CRI TI CAL ELEMENT OF CONTRI BUTORY | NFRI NGEMENTS, TO STOP
THE | NFRI NGEMENTS.

WE HAVE ALL OF THE EVI DENCE THAT AGAIN | F THERE WERE
AN I NJUNCTI ON | SSUED BY YOUR HONOR THERE' S NO DOUBT THAT THERE
IS THE ABILITY AND I TS STI PULATED THAT THEY WOULD TAKE THE
NECESSARY STEPS TO STOP THE | NFRI NGEMENT.

SO EVEN ON THE BRANCH OF CONTRI BUTORY | NFRI NGEMENT, |
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TH NK WE HAVE HAD ALREADY | N THE RECORD AND | BELI EVE THERE' S
G NG TO BE MORE MORE THAN ADEQUATE SHOW NGS OF BOTH BRANCHES
OF THAT | NFRI NGEMENT DOCTRI NE HAVE BEEN MET HERE.

I WAS GO NG TO TALK A LOT MORE ABQUT THE | NDI VI DUAL
FAI R USE FACTORS, BUT | THI NK G VEN YOUR HONOR S FOCUS, |'M NOT
SURE I T WLL BE TERRI BLY PRODUCTI VE TO PARSE THROUGH THOSE FOUR
FACTORS, ALTHOUGH I' M HAPPY TO

THE COURT: | THINK ONE OF THE QUESTI ONS THAT'S STI LL
OPEN | S HON THE FAI R USE FACTORS SHOULD BE WEI GHTED I N A CASE
LI KE QURS | NVOLVI NG AN EDUCATI ON | NSTI TUTI ON THAT | S CAUSI NG
COPI ES TO BE MADE FOR AN EDUCATI ONAL PURPOSE, AND, YET, THERE
COULD BE SOVE AFFECT ON THE MARKET FOR PERM SSI ONS.

MR RICH | TH NK THE LAWI S PRETTY WELL DEVELOPED
EVEN HERE, YOUR HONCR. | DON T THINK AGAIN THERE'S -- | DON T
TH NK WE' RE | N UNCHARTED TERRI TORY.

I TH NK FACTOR ONE WHI CH AS YOU KNOW FOCUSES
PRI NCI PALLY ON TWO ELEMENTS, THE NATURE OF THE TAKING IS IT
TRANSFORMVATI VE | N NATURE OR NOT, AND IS IT FOR A COMVERCI AL OR
NONCOMMERCI AL PURPOSE. THE LAWI S QUI TE CLEAR THAT THE
DOM NANT ELEMENT THERE IS WHAT' S BEI NG DONE W TH THE MATERI AL.
WHAT IS THE PURPOSE FOR WHICH I T'S BEING USED IN TERVM5S OF IS I T
BEI NG USED SI MPLY TO SUBSTI TUTE FOR, TO SUPERSEDE THE ORI G NAL
IN WH CH CASE THE OPPORTUNI TY OF MARKET | MPAI RMENT |'S MORE
GBVI QUS, OR SOVETHI NG DI FFERENT BEI NG DONE W TH I T.

YOU VE HEARD TESTI MONY AND YOU RE GO NG TO HEAR MCRE
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THAT THE PARADI GVATI C EXAMPLE G VEN DURI NG THE LI M TED TRAI NI NG
SESSI ONS THAT DI D OCCUR WAS THE TWO LI VE CREW CASE AS BEI NG A
PARADI GVATI C EXAMPLE OF TRANSFORMATI VENESS. WE DON T HAVE THAT
HERE. EVERY SI NGLE W TNESS AND EVERY PROFESSOR HAS CONCEDED
THAT I T I'S NOT TRANSFORVATI VE.

THE LAWIS ALSO VERY, VERY CLEAR, YOUR HONOR, THAT
VWH LE A COWERCI AL TAKI NG CAN BE A THUMB ON THE SCALE AGAI NST
FAI R USE, THE MERE FACT THAT THE ACTIVITY IS OCCURRING I N A
NONCOMMERCI AL OR NONPROFI T EDUCATI ON ENVI RONVENT DCESN' T G VE
IT A FREE PASS OR DOESN T G VE I T ANY PER SE BRAND OF
LEGALITY. I TS BUT AN ELEMENT TO BE WEI GHED.

I F YOQU HAVE A SYSTEMATI C TAKI NG OF COPYRI GHTED
MATERI ALS WHI CH DEMONSTRABLY CAN CREATE SI GNI FI CANT MARKET
| MPAI RVENT, THE FACT THAT I'T'S BEI NG DONE | N AN EDUCATI ONAL
SETTI NG THE FACT THAT A TEACHER FEELS THAT I T'S NECESSARY FOR
H S OR HER EDUCATI ONAL PURPCSE SI MPLY DOESN T EXONERATE THE
ACTIVITY UNDER THE FAI R USE DOCTRI NE, PARTI CULARLY WHERE I T' S
ONLY SUBSTI TUTI NG FOR THE SALE OR PERM SSI ONI NG OF THE WORK,
AND HERE | S WHERE NOTW THSTANDI NG THAT SOVE OF THESE OTHER
CASES HAVE OCCURRED WHERE THE DEFENDANT IS A FOR PROFI T
DEFENDANT, THEY HAVE OCCURRED | N THE EDUCATI ONAL SETTI NG I N
VWH CH THE COURT HAS APPRECI ATED THE ARGUMENT THAT THE ULTI MATE
CONSUMER OF THESE WORKS WERE STUDENTS.

THE COURT: WHAT |I'M TH NKI NG MORE ABQUT | S WHAT

GEORG A STATE WOULD NEED TO TELL I TS PROFESSORS ABOUT HOW TO
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VEEI GHT THESE DI FFERENT FACTORS.

MR RICH WE RE SUGGESTI NG THAT THEY TEAR UP THE
CHECKLI ST, YOUR HONOR | COULD CONSTRUCT A CHECKLI ST THAT
WOULD 102 TIMES QUT OF 102 TIMES COMVE OQUT THE OTHER WAY. |
COULD TAKE THE CONCEPT OF NONTRANSFORVATI VENESS AND DEFI NE | T
THREE DI FFERENT WAYS - -

THE COURT: WHAT SHOULD GECRG A STATE TELL I TS PECPLE
ABQUT HOW TO WEI GHT THESE DI FFERENT FACTORS?

MR RICH |IT SHOULDN T, YOUR HONOR. WHAT GECRG A
STATE SHOULD DO AS NYU HAS DONE FOLLON NG | TS OMN LI TI GATION I'N
THI S AREA PROVI DED THAT EI THER YOU GET PERM SSI ON TO AVAO D THE
| SSUE, OR YOU FOLLOW THE CLASSROOM GUI DELI NES TO SEE | F THE
AMOUNT OF YOUR TAKI NG DCOES NOT EXCEED | T, OR GO TALK TO THE
GENERAL COUNSEL LI TERALLY OF THE UNIVERSITY OR H'S OR HER --

THE COURT: THAT'S NOT' A SCLUTI ON JUST TO SAY GO TALK
TO SOVEBODY ELSE.

MR RICH | UNDERSTAND, BUT THE PRI NCl PAL ELEMENTS
AT NYU ARE ElI THER SECURE PERM SSI ONS AND PROVI DE EVI DENCE THAT
YOU HAVE WHI CH BRINGS I T | NTO CONFORM TY W TH THE PAPER
COURSEPACK WORLD, OR CONFORM W TH THE I N QUR CASE LET' S SAY
BREVI TY REQUI REMENTS OF THE GUI DELI NES. WE HAVE NOT SUGGESTED
PUTTI NG A SPONTANEI TY ELEMENT | N THERE, EVEN THOUGH THAT' S PART
OF THE GUI DELI NES.

AND SO THAT IS A THOUSAND WORD OR I N SOVE CASES

DEPENDI NG ON THE MATERI AL A 2500 WORD LI M TATI ON WH CH WAS NOT
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MADE UP QUT OF WHOLE CLOTH. THE FACT THAT SOMETHI NG |'S, QUOTE,
OLD DOESN' T MEAN I'T DCESN' T HAVE VI TALITY OR PURPCSE. | T SITS
IN THE FACULTY GUI DE AT GSU AND I T''S USED THROUGHOUT THE
COUNTRY AS A LI TMJS TEST.

'S THAT THE ABSCLUTE ONLY - -

THE COURT: | HAVEN T HEARD ANY EVIDENCE THAT IT'S
USED THROUGHOUT THE COUNTRY. YOQU MAY BE RIGHT. | DON T KNOW
BUT | HAVEN T HEARD ANY EVI DENCE TO THAT EFFECT.

MR RICH FAIR ENOQUGH |'M REPRESENTI NG TO YOQU JUST
BASED ON EXPERI ENCE, YOUR HONOR, BUT THE FACT IS THERE | S SOVE
EVI DENCE OF THAT IN THE OTHER PUBLI SHED CPINIONS. | T WAS
DI SCUSSED BY JUDGE MOTELY. |IT WAS DI SCUSSED BY THE EN BANC
MAJORI TY I N THE PRI NCETON UNI VERSI TY CASE, THE LI NEAGE AND
BACKGRCOUND OF I T.

AND THE FACT OF THE MATTER IS, IT WAS A BEST EFFORT
BY ALL CONSTI TUENCI ES. THI S WASN T STUCK UP THERE BY
PUBLI SHERS OR BY AUTHORS. THI S WAS A COLLECTI VE COLLEGQ AL
EFFORT | NCLUDI NG BY THE ACADEM C COWLUNI TY TO SAY HERE S
SOVETHI NG AS A GUI DE TO SHOOT AT.

IS 1T ABSOLUTELY THE ONLY WAY TO DRAW THE LI NES, NGO
BUT YOUR HONOR I'S A HUNDRED PERCENT RI GHT. UNLESS THERE IS
SOMVE OBJECTI VE TEST HERE AT LEAST REMEDI ALLY AT LEAST FOR SOMVE
PERI OD OF TIME I N ORDER TO PURCE THE SYSTEM OF WHAT WE REGARD
TO BE I N MANY CASES ABSCLUTELY EXCESSI VE TAKI NGS THAT AGAIN | F

LEFT UNCHECKED AND | F OTHER PECPLE SAI D WELL, |F GEORG A STATE
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CAN DO THI'S WE CAN DO TH' S, WELL OUR GUYS W LL CLOSE SHOP AND
YOU VE HEARD THAT FROM THE PLAINTIFFS. THEY DIDN T WANT TO BE
IN TH'S LAWBUI T. THEY ARE UN VERSI TY PRESSES. THEY ARE

UNI VERSI TY PEOPLE WHO VERY RELUCTANTLY CAME I NTO THI S

COURTROOM - -

THE COURT: | DON T KNOW THAT THEY CAME I N VERY
RELUCTANTLY.

MR RICH | BELIEVE IT TO BE THE FACT --

THE COURT: I TS PRETTY EASY TO COMVE I N WHEN SOVEBODY
ELSE | S PAYI NG THE BI LL.

MR RICH NO THERE S REPUTATI ON. THEY' RE TAKI NG
TREMENDQUS SHOTS QUT | N THE | NDUSTRY FOR DO NG WHAT THEY FELT
WAS NECESSARY, AND THEY TRULY WERE RELUCTANT HERE TO DO I T.

My PO NT IS AGAIN NOT' PSYCHOLOGY BUT IF THEY DIDN' T
PERCEI VE TRULY SI GNI FI CANT | MPAI RVENT OF | MPORTANT MARKETS LONG
TERM BY THI S DEVELOPMENT, THI S M GRATI ON OF COPYI NG | NTO THE
ELECTRONI C ENVI RONVENT THEY WOULD NOT BE HERE AND THI S LAWSUI T
M GHT NOT HAVE BEEN BROUGHT AT ALL.

AND SO | THI NK AGAIN | F WE EVER GET TO REMEDY, YQU
WOULD FI ND THE PLAI NTI FFS OPEN AND | NTERESTED ABQUT SHAPI NG
WHAT MAKES SENSE. WE WEREN T | NVI TED TO THE TABLE WHEN THE
LAST PCLI CY WAS DEVELOPED. | T WAS DONE WHI LE THE CASE WAS
BEI NG LI TI GATED. | T WAS PRESENTED AS A FAI T ACCOVPLI TO US.

T MGHT HAVE BEEN A VEHI CLE BUT I T WASN T, BUT IT'S THE BEST

AND MOST THOUGHTFUL SOLUTI ON WE COULD ARRI VE AT BECAUSE | T
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WASN T QURS. I T WAS THERE. | T WAS AVAI LABLE.
AND My PO NT, My SUPPLEMENTAL PO NT | S THAT WHEN YQU
COVPARE THOSE TOUCHSTONES OF 10 PERCENT OR A THOUSAND WORDS
VWH CHEVER |'S LESS AGAI NST THE M NI MUM TAKI NG HERE 5, 500 WORDS
ESTI MATED AND THE MAXI MUM TAKI NG OF MORE THAN 100, 000 WORDS,
I T"S FRANKLY BREATHTAKI NG THERE IS SOVETH NG REALLY WWRONG
THE COURT: WE NEED TO MOVE ON. YOU WANT TO TAKE A
COUPLE OF M NUTES TO WRAP UP ON THE CONTRI BUTORY | NFRI NGEMENT?
MR RICH | THNK I'VE G VEN YOU OQUR ESSENTI AL TAKE
ON IT, YOUR HONOR, BECAUSE IT'S A TWD PRONGED ANALYSI S. WE
FEEL THE EVI DENCE AGAI NST THAT COMFORTABLY SUPPORTS THAT THERE
COULD BE LI ABILITY ON THAT FRONT, AND AT THE RI SK OF BEING A
BIT OF A -- OF REPEATI NG MYSELF, YOUR HONOR, WE WOULD EARNESTLY
ASK | F YOUR HONOR M GHT RECONSI DER THE SECOND LEG OF THI S WHI CH
VE THI NK IS THE CORE AND FUNDAMENTAL BASI S FOR THE VI OLATI ON
HERE, AND WE THINK I T'S WELL SUPPORTED AT BOTH LEGS I N TERMS OF
THE CHAI N OF CERTAINLY LI ABILITY, IN TERV6 OF RESPONDEAT
SUPERI OR AT GSU TI ED TOGETHER BY THE | MPLI CATI ONS OF EX PARTE
YOUNG MEANI NG THAT THE ABI LI TY TO SUPERVI SE AND REMEDI ATE ANY
FI NDI NGS OF VI OLATION ON THE PART OF GSU I S THE VERY VEH CLE
THE LAW WE WOULD ARGUE, PROVI DES TO AVERT S| TUATI ONS WHERE
EXACTLY TH' S KIND OF CONDUCT WOULD GO W THOUT REMEDY, AND WE' RE
VERY CONCERNED | F I T WERE OTHERW SE.
THE COURT: THANK YOU. VERY QUI CKLY.

MR SCHAETZEL: YES, MA'AM |'D FIRST LIKE TO BE
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CERTAI N | UNDERSTAND WHERE WE' RE AT. I T'S THE DEFENDANTS'
UNDERSTANDI NG THAT THE PLAI NTI FFS' CLAIM OF | NDI RECT
I NFRI NGEMENT VI A RESPONDEAT SUPERI OR HAS BEEN DETERM NED AND
DECI DED AGAI NST THE PLAI NTI FFS?

THE COURT: CORRECT.

MR SCHAETZEL: THANK YOU. AND THAT LEAVES
CONTRI BUTORY | NFRI NGEMENT. MR RICH SAI D THAT WE HAD
KNONLEDGE -- HE GAVE THE TWO PRONGS. THE FI RST ONE - -

THE COURT: BUT LET ME MAKE SURE WE' RE ON THE SAME
WAVELENGTH HERE.

MR SCHAETZEL: YES, NA' AM

THE COURT: | DO BELIEVE THERE STILL IS AND | DO FI ND
THAT THERE STILL 1S A DI RECT | NFRI NGEMENT CLAI M BASED ON THE
DEVI SI NG AND | MPLEMENTATI ON OF THE POLICY. | VIEWTHAT AS A
DI RECT | NFRI NGEMENT CLAI M

THE REGENTS AND PERHAPS SOVE OF THE OTHER DEFENDANTS,
| DON' T REMEMBER, DEVI SED THE POLI CY, AND THEY ARE | N CHARGE OF
| T BEI NG CARRI ED QUT, AND TO THAT EXTENT | BELI EVE THERE I S
WHAT | WOULD CALL A DI RECT | NFRI NGEMENT CLAIM  THAT CLAIM I S
IN THE LAVBUI T.

MR SCHAETZEL: OKAY. |F | UNDERSTAND THAT CORRECTLY
THAT CLAIM -- THE REGENTS, FOR EXAMPLE, OR THE ADM NI STRATORS
COULD BE LIABLE | F THE PCOLICY IS FOUND TO, FOR EXAMPLE AS MR
Rl CH HAS ARGUED, NECESSARILY LEAD THE PROFESSCR TO A FAI R USE

DETERM NATI ON;, |'S THAT CORRECT?
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THE COURT: | F THE POLI CY CAUSED VI OLATI ONS AND THE
VI OLATI ONS ARE OR VWERE ONGO NG AND CONTI NUOQUS W THI N THE
TI MEFRAME ESTABLI SHED, THEN | BELI EVE THAT THE COURT COULD
ENTER | NJUNCTI VE RELI EF UNDER THE EX PARTE YOUNG LI NE OF
CASES.

MR SCHAETZEL: OKAY. THANK YOQU, YOUR HONOR. WY
OTHER COMMVENTS RELATE TO CONTRI BUTCRY | NFRI NGEMENT BECAUSE |
BELI EVE THAT 1S STILL A CLAIM THAT WE CAN DI SPCSE OF AT THI S
STAGE, AND THE REASON FOR THAT | S BECAUSE THERE IS NO EVI DENCE
ON KNOALEDGE AND BECAUSE THE COURT HAS ALREADY DECI DED MATERI AL
CONTRI BUTI ON.

TO TAKE THE LATTER FIRST. I N THE SUMVARY JUDGVENT
ORDER, THE COURT NOTI CED AND FOUND THAT FOR EXAMPLE ULEARN AND
ERES HAD SUBSTANTI AL NONI NFRI NG NG USES.  AS A RESULT A LA THE
SONY CASE, THE MATERI AL CONTRI BUTI ON LEG OF CONTRI BUTCORY
I NFRI NGEMENT WE BELI EVE SHOULD BE DECI DED AGAI NST THE
PLAI NTI FFS. THESE SYSTEMS CAN BE USED FOR THI NGS OTHER THAN
POSTI NG EXCERPTS, AND AS A RESULT THERE | S NO CONTRI BUTORY
I NFRI NGEMENT BECAUSE OF THOSE SUBSTANTI AL NONI NFRI NG NG USES.

THAT TAKES US BACK UP TO THE FI RST LEG THAT MR RICH
ARGUED WH CH WAS KNOWLEDGE. | F | UNDERSTOOD CORRECTLY HE SAI D
W TH RELATI ON TO KNOAMEDGE THAT WE HAVE 102 CHECKLI STS QUT OF
102 CHECKLI STS THAT END FAI R USE THAT THAT STRONGLY SUGGESTS
THAT SOVETHI NG S AM SS | N DENVARK.

I T DCES NOT, YOUR HONOR, BECAUSE THE EVI DENCE THAT
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WE' VE HEARD ALSO SHOWED THAT THOSE PROFESSORS FI LL OQUT THE FAIR
USE CHECKLI ST BECAUSE THEY KNOW THEY MJST DO SO | N ORDER TO
TAKE ADVANTAGE OF THE ERES SYSTEM

| F THE PROFESSOR DETERM NES THAT I T I'S NOT FAI R USE,
THERE IS NO FAI R USE CHECKLI ST. THE FAI R USE CHECKLI ST AS WE
SAW ON THE SCREENSHOTS | S SOVETHI NG THAT THE PROFESSCR MUST SAY
" VE COWLETED IT AND CLI CK THE BOX IN ORDER TO HAVE THE | TEM
POSTED ON THE ERES SYSTEM

SO THE FACT THAT IT'S 102 OQUT OF A 102 IS REALLY NOT
ALL THAT PROBATIVE. ALL IT SHOANS IS THAT WHEN THE PROFESSOR
NEEDS A FAI R USE CHECKLI ST | N ORDER TO HAVE THE MATTER POSTED,
THEY EI THER RETAINED IT OR IT'S BEEN RECREATED. THEY JUST
HAVEN T -- THEY' RE NORVALLY CLI CKI NG DOWN THROUGH | T AND SAY
OKAY, IT'S NOI FAIR USE, THEY LET IT GO

SECOND OF ALL, THE COURT ASKED ABOUT OBJECTI VE
STANDARDS AND HOW VWE WOULD | NCORPORATE OBJECTI VE STANDARDS. WE
UNDERSTAND THE COURT TO BE LOOKI NG AT THE UNI VERSE OF
I NFRI NGEMENTS AS ALLEGED WHATEVER THEY MAY BE TO TRY AND MAKE
SOVE DETERM NATI ON AS TO HOWWELL THE POLICY IS FUNCTIONING | F
YOU WLL.

THE DOCUMENT THAT | AM PUTTI NG ON THE SCREEN |'S FROM
A DOCUMENT THAT | THOUGHT THAT THE PARTI ES HAD NEGOTI ATED. IT
WLL ULTI MATELY BE A DI FFERENT FORM THAT | UNDERSTOOD FROM MR
RICH S STATEMENTS TCDAY THAT THEY WLL SUBM T ON BEHALF OF THE

PLAI NTI FFS TO THE COURT, BUT IT IS A GOOD COVPI LATI ON OF
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I NFORVATION, AND IT'S A LITTLE BIT TOO BI G FOR THE SCREEN.

" LL JUST REPRESENT TO THE COURT THAT THE FI RST TWD
ENTRI ES HERE ARE FOR PROFESSOR KAUFMANN. THI S IS EVI DENCE THAT
WAS PRESENTED, AND THE COLUMN THAT |'M PO NTI NG TO HERE, YOUR
HONOR, THAT | HAVE HI GHLI GHTED IS STYLED PERCENT COPI ED.

IN THESE FI RST TWD WORKS 3.5 AND 2.5 PERCENT FOR
PROFESSOR KAUFMANN.  VEE GO DOWN TO THE NEXT FOUR WORKS. THESE
ARE PROFESSOR ESPCSI TO THAT YOU HEARD FROM YOUR HONOR, 3.3
PERCENT, 2.5, 3, 2.2. THE LAST ONE I S FROM A W TNESS THAT HAS
NOT YET TESTI FI ED PROFESSOR KRUGER 7. 6 PERCENT.

WHEN WE LOOK AT THESE NUMBERS, THESE ARE | NSTANCES
WHERE PROFESSOR ESPOSI TO CR PROFESSOR KAUFMANN DI D THE FAI R USE
CHECKLI ST, DI D THE ANALYSI S AND DETERM NED THAT TH S WAS FAI R
USE. THAT TAKES US BACK TO TH S DEMONSTRATI VE - -

THE COURT: AND THE DI FFERENCE BETWEEN YOU ALL' S
FI GURES AND THOSE OF THE PLAINTI FFS IS THAT THE PLAI NTI FFS
TREATED | NDI VI DUAL CHAPTERS AS A SEPARATE WORK?

MR SCHAETZEL: NO, MAAM THERE IS A DI FFERENCE
BETWEEN US | N THAT REGARD, BUT THAT' S NOT THE DI FFERENCE I N
THESE FI GURES. IN THESE FI GURES WHAT WOULD HAPPEN | F VVE TAKE
THIS ONE, |'LL JUST PONT TOIT, TH S I S PROFESSOR ESPGCSI TQ,
THE HANDBOCK OF FEM NI ST RESEARCH, COVE ACROSS AND WE SEE IN
THESE COLUWMNS THAT THE EXCERPTS SHE USED WERE PAGES 155 TO PAGE
172. 1'M NOT CERTAI N HON MANY PAGES ARE I N THAT BOCK, BUT OUR

PROFESSORS COUNT BY COUNTI NG ALL THE PAGES | N THE BOOK. THEY
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COUNT ONLY THE TEXT. SO IF THERE'S AN I NDEX, | F THERE' S AN
| NTRCDUCTI ON - -

THE COURT: | PICKED UP ON THAT. ARE YQU SAYI NG
THAT' S THE PRI MARY DI FFERENCE BETWEEN THE TWO SIDES I N THE
CALCULATI ON OF THE PERCENTAGES?

MR SCHAETZEL: YES, MA' AM THAT' S THE DI FFERENCE.
SO IN TH S CASE, FOR EXAMPLE, YQU CAN SEE WHERE 2.5 PERCENT | S
THEI R CALCULATION. OQURS IS 2.3. WE VE ADDED 20 PAGES OR MORE
TOIT.

NOW ON THE SEPARATE WORKS S| TUATI ON, WE ALSO HAVE A
DI FFERENCE OF OPI NION THERE. THAT DI FFERENCE OF OPI NI ON
RELATES TO WHETHER OR NOT WE' RE LOOKI NG AT THE BOOK AS A WORK
OR THE | NDI VI DUAL CHAPTERS OR ARTI CLES AS WORKS. SO THAT, TOQ,
I'S A DI FFERENCE.

QUR PCSI TI ON BEI NG THAT I N THE JO NT FI LI NG FOR
EXAMPLE THERE WAS NEVER ANYTHI NG THAT SAI D A HUNDRED PERCENT.
I'T WAS ALWAYS YOU KNOW HONEVER. SO THAT MEANS THAT THEY WERE
LOOKI NG AT LEAST WHEN THAT DOCUMENT WAS DONE AT THE WORK AS A
WHOLE. IT'S WHEN WE GOT' TO THI S STAGE OF THE TRI AL THAT ALL OF
A SUDDEN | T BECAME FOCUSED ON THE WORK. SO THERE IS ALSO THAT
DI FFERENCE.

I N El THER EVENT, YOUR HONCR, THERE ARE A SI GNI FI CANT
NUVMBER OF WHAT WE' VE HEARD ALREADY WHERE THE OBJECTI VE | NDI Cl A
ARE SO REMARKABLY SLI GHT THAT THAT'S EVI DENCE OF A FAI R USE.

THEY OFFER THI S AS EVI DENCE OF AN ABUSI VE POLI CY OF ONGO NG AND
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CONTI NUQUS | NFRI NGEMENT.  WE DON T HAVE KNOWLEDGE -- EVEN
G VING THEM THE BENEFI T OF THE DOUBT THAT THE 20 PERCENT
NUMBERS, THE 30 PERCENT NUMBERS, THOSE NUMBERS THAT ARE DOV
HERE, EVEN G VI NG THEM THE BENEFI T OF THE DOUBT, THE FACT THAT
ALL OF TH'S -- | MEAN WE WERE ACCUSED ORI G NALLY OF FI LM THEORY
AND CRITI CI SM PROFESSOR BARKER, 1.1 PERCENT. THAT WAS ALLEGED
TO BE EVI DENCE OF AN ABUSI VE ONGO NG AND CONTI NUQUS PQOLI CY.
I TS NOT.

THE FACT THAT WE HAVE -- GET DOMN A THI RD OF THE WAY
ON THE PAGE AND WE' RE STILL AT 6.5 PERCENT. LOOKING AT IT FROM
THE 30, 000 FOOT VI EW OF THE POLI CY, THERE MAY BE TI MES WHEN THE
PCLI CY DOES NOT WORK VEELL, AND W THOUT QUESTI ON WOULD WE PREFER
THAT EVERY PROFESSCOR VENT TO CLASS. YES, THAT WOULD HAVE BEEN
A GOCD THI NG BUT THAT EVI DENCE DCES NOT' SHOW THAT THI S GROUP
OF DEFENDANTS HAS KNOW.EDGE THAT THE POLICY | S ACRCSS THE BOARD
A FAl LURE - -

THE COURT: WE NEED TO WRAP THI S UP. THANK YQU.

"M GO NG TO GRANT THE MOTI ON FOR JUDGVENT AS TO THE
CONTRI BUTORY | NFRI NGEMENT CLAIM | BELI EVE BASED ON THE
EVI DENCE THAT' S BEEN PRESENTED UP TO THI S PO NT NEI THER PRONG
OF THE CONTRI BUTORY | NFRI NGEMENT CLAI M HAS BEEN PROVEN, AND |
WOULD I N PARTI CULAR COMMVENT ON THE KNOAMLEDGE PRONG. | DO NOT
THI NK THERE | S EVI DENCE THAT THE DEFENDANTS KNEW CR HAD ANY
REASON TO KNOW THAT THE PCOLI CY WOULD PROMOTE COPYRI GHT

I NFRI NGEMENTS.
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I DO NOT BELI EVE THAT ANY | NFERENCE OF I NTENT | S
WARRANTED BY REASON OF THE FACT THAT GEORG A STATE MAI NTAI NS
THE APPARATUSES, APPARATI, WHATEVER, THAT ARE NECESSARY TO
CARRY QUT THE ERES AND ULEARN PROGRAMS. THEY DO HAVE
SUBSTANTI AL NONI NFRI NG NG USES.

SO WE HAVE THE ONE CLAIM LEFT THAT | TALKED ABQUT,
AND WE' RE READY TO GO FORWARD.

MR SCHAETZEL: YES, MA' AM  YOUR HONOR, DEPENDI NG ON
WHO S MOST READI LY AVAI LABLE, WE'LL CALL EI THER PROFESSOR
HANKLA OR PROFESSOR GABLER- HOVER

YOUR HONOR, |'LL BE GLAD TO WORK W TH Ms. HANNA AND
MR KRUGVAN, HOAEVER, THE COURT HAS ALREADY HEARD PROFESSOR
BECKER AND WE HAVE HI S | BELIEVE I T WAS SEALED DEPGCSI TI ON, AND
"D LIKE TO HAND THAT UP, IF I M CGHT?

THE COURT: ALL RIGHT. AND WE' RE PUTTI NG I NTO
EVI DENCE ONLY THE EXCERPTS THAT WERE | DENTI FIED. HOWIS THE
RECORD GO NG - -

MR KRUGVAN: WE'RE GO NG TO DO A JO NT FI LI NG THAT
WLL I DENTIFY THE PAGES AND LI NE NUMBERS THAT WERE PUT | NTO
EVI DENCE.

THE COURT: THANK YOQU, THAT WOULD BE GREAT.

THE CLERK: PLEASE RAI SE YOUR Rl GHT HAND TO TAKE THE
QATH.

CHARLES ROBERT HANKLA,

HAVI NG BEEN DULY SWORN, WAS EXAM NED AND TESTI FI ED AS FOLLOWS:
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THE CLERK: |F YOU WLL HAVE A SEAT, PLEASE, AND
STATE YOUR FULL NAME FOR THE RECORD AND SPELL YOUR LAST NAME
ALSO

THE W TNESS: CHARLES ROBERT HANKLA, H A N K L A

THE COURT: YOU MAY PROCEED.

MS. MOFFITT:  THANK YOU, YOUR HONOR

DI RECT EXAM NATI ON

BY MB. MOFFI TT:
Q  PROFESSOR HANKLA, YOU ARE CURRENTLY AN ASSOCI ATE PROFESSCR
AT GEORG A STATE; |'S THAT CORRECT?
A.  THAT' S CORRECT.
Q  AND ARE YOU AFFI LI ATED WTH A PARTI CULAR DEPARTMENT W THI N
GEORGI A STATE?
YES, | AM POLITI CAL SCl ENCE.
THE DEPARTMENT OF POLI Tl CAL SCl ENCE?
UH HUH ( AFFI RVATI VE) .
WHEN DI D YOU START TEACH NG AT GEORG A STATE?

I N 2004.

o »>» O » O >

AND CAN YQU TELL US CGENERALLY WHAT TYPES OF COURSES YQU
TEACH AT GEORG A STATE?

A SURE. | TEACH COURSES | N | NTERNATI ONAL RELATIONS, IN
COVPARATI VE PCOLI TICS AND I N RESEARCH METHODS.

M5. MOFFITT: YOUR HONOR, MAY | APPROACH?

THE COURT: YOU MAY.

BY MsS. MOFFITT:

ANDRE G ASHLEY, O C R



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

8 - 98

I F YOQU COULD TURN I'N YOUR NOTEBOOK TO PTX-9507?
YES.

DO YOU RECOGNI ZE THI S DOCUMENT?

YES.

AND VWHAT IS I T?

ITIS A COPY OF W CV FROM FALL 2010.

D D YOU PREPARE TH S CV?

| DI D.

AND APPROXI MATELY WHEN DI D YOU CREATE | T?

| WOULD SAY NOVEMBER 2010.

o >» 0 » O >» O » O > O

AND DO YOU MAI NTAIN COPIES OF YOUR CV I N THE ORDI NARY
COURSE OF WORKI NG AS A PROFESSOR AT GEORA A STATE?
A I DO

M5. MOFFITT: YOUR HONOR, WE WOULD LI KE TO OFFER
PTX- 950.

MR KRUGVAN:  NO OBJECTI ON, YOUR HONOR.

THE COURT: | T°S ADM TTED.
BY MsS. MOFFITT:
Q ON PAGE 1 OF YOUR CV THERE' S A SECTI ON HERE ENTI TLED
RESEARCH AND PROFESSI ONAL DEVELOPMENT;, DO YOU SEE THAT?
A I DO
Q AND THAT SECTI ON CARRI ES OVER TO PAGE 6 OF YOUR CV; IS
THAT CORRECT?
A THAT'S RIGHT, | COULD BE A LI TTLE LONG W NDED I N MY CV.

Q CAN YOQU TELL ME CGENERALLY WHAT THI S SECTI ON OF YOUR CV
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DESCRI BES?

A SURE. | T DESCRI BES PORTI ONS OF MY JOB THAT FALL UNDER
WHAT WE CALL RESEARCH AND PROFESSI ONAL DEVELOPMENT. THAT'S ONE
OF THREE COVPONENTS OF THE JOB OF A PROFESSOR ALONG W TH

I NSTRUCTI ON AND SERVI CE, AND UNDER RESEARCH AND PROFESSI ONAL
DEVELOPMENT, YOU HAVE PUBLI CATI ONS. YOU HAVE GRANTS. YOU HAVE
PROFESSI ONAL CONSULTI NG YOU HAVE PRESENTATI ON, RESEARCH
PRESENTATI ONS, CONFERENCE PRESENTATI ONS AND THI NGS OF THAT
NATURE.

Q AND ROUGHLY HOW MANY PUBLI CATI ONS HAVE YOQU AUTHORED OR
COAUTHORED AS A PROFESSOR?

A I HAVE AUTHORED OR CQAUTHORED SEVEN REFEREED PUBLI CATI ONS,
JOURNAL ARTI CLES.

Q AND HAVE YOU EVER SERVED AS AN EDI TOR OR A REFEREE OF ANY
WORKS?

A CERTAI NLY, YEAH, | HAVEN T EDI TED A JOURNAL, BUT | HAVE
SERVED AS A REFEREE FCOR PROBABLY NI NE OR TEN DI FFERENT JOURNALS
AND ALSO FOR OXFORD UNI VERSI TY PRESS.

Q AND HAVE YOQU EVER RECEI VED ANY ROYALTI ES FOR ANY OF THE
PUBLI CATI ONS THAT YQU VE EI THER AUTHORED OR REFEREED?

A NO, |'VE NEVER RECEI VED ROYALTI ES.

Q NOW AS AN AUTHOR AND A REFEREE OF VARI QUS PUBLI CATI ONS, DO
YOU HAVE EXPERI ENCE DEALI NG W TH COPYRI GHT RELATED | SSUES?

A I HAVE SOME LIM TED EXPERI ENCE. ESSENTI ALLY WHEN AN

ARTI CLE | S ACCEPTED FOR PUBLI CATI ON, THE AUTHOR RECEI VES A
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LEGAL STATEMENT I N VWHI CH THEY SI GN OVER THE COPYRI GHT TO THE
PUBLI SHER, AND SO | HAVE THE EXPERI ENCE | N RECEI VI NG THESE AND
READI NG THRQUGH THEM CAREFULLY AND SI GNI NG THEM AND SO FORTH.
Q DO YOU RESPECT THE COPYRI GHT Rl GHTS OF OTHERS?
A CERTAI NLY.
Q AND ARE YQU CONCERNED ABOUT MAKI NG SURE THAT YOUR USE OF
THI RD- PARTY MATERI ALS ElI THER I N YOUR PUBLI CATI ONS OR OTHERW SE
I'N YOUR WORK AS A PROFESSOR CONSTI TUTE A FAI R USE OF THOSE
MATERI ALS?
A ABSOLUTELY.
Q NOW DI D YOU TEACH A COURSE CALLED U. S. FORElI GN PCLI CY
PCLS 3450 IN THE FALL OF 2009?
A | DI D.
Q AND WAS THAT COURSE A GRADUATE LEVEL COURSE OR AN
UNDERGRADUATE LEVEL COURSE?
A THAT WAS AN UNDERGRADUATE LEVEL COURSE.
Q AND CAN YQU TELL US GENERALLY WHAT THAT COURSE WAS ABQOUT?
A SURE. THAT I'S SOCRT OF A JUNIOCR OR SENI OR LEVEL
UNDERGRADUATE COURSE. | T HAS ABQUT 45 PECPLE INIT, G VE OR
TAKE A FEW AND THE COURSE BASI CALLY CONSI STS OF THREE
COVPONENTS.

THE FI RST COMPONENT IS AN H STORI CAL OVERVI EW OF U. S.
FOREI GN PCLICY. | T GOES BACK TO THE FOUNDI NG OF THE REPUBLI C
AND UP THROUGH THE END OF THE COLD WAR

THE SECOND SECTI ON WE LOOK AT DI FFERENT THEORETI CAL
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EXPLANATI ONS FOR U. S. FOREI GN VWHI CH | NCLUDES THI NGS LI KE | NTER-
BRANCH POLI TICS, YOU KNOW RELATI ONS BETWEEN THE EXECUTI VE AND
THE LEG SLATURE, PUBLIC OPI Nl ON, PSYCHOLOG CAL EXPLANATI ONS,
BUREAUCRATI C PCLI TI CS AND SO FORTH.

AND THEN THE THI RD SECTI ON WE LOOK AT SOME CURRENT
| SSUES, AND THOSE | USUALLY CHANGE AROUND EVERY TI ME |
TEACH I'T, AND THEY | NCLUDE THI NGS LI KE TERRORI SM
HUVANI TARI AN | NTERVENTI ON, ECONOM C GLOBALI ZATI ON AND | SSUES OF
THOSE SORTS.
Q AND VWHAT TEACHI NG METHOD OR METHODS DO YOU USE FOR THE
SUBJECT MATTER OF THI S PARTI CULAR CLASS?
A | USE USUALLY SORT OF A PUNCTUATED LECTURE SLASH
DI SCUSSION.  THE CLASS IS TOO LARGE FOR I T TO BE PURE
DI SCUSSI ON LI KE YOU WOULD HAVE I N A SEM NAR, BUT | BELI EVE
STRONGLY I'N | NTERACTI ON W TH STUDENTS.

AND SO USUALLY [|'LL | NTRODUCE SOVE CONCEPTS, AND THEN
VE' LL DI SCUSS THE CONCEPTS, AND THEN I'LL GO BACK AND | NTRODUCE
SOMVE MORE CONCEPTS. SO IT'S SORT OF A PUNCTUATED LECTURE
DI SCUSSI ON.
Q DO YOU ASSI GN READI NGS TO YOUR STUDENTS OF THI S COURSE?
A YES.
Q AND DI D YOU PREPARE A SYLLABUS FOR THI S COURSE IN THE FALL
OF 20097
A | DD. | PREPARED IT I N SUMVER

Q COULD YOQU TURN I N YOUR NOTEBOOK TO DEFENDANTS EXH BI T
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6237

M5. MOFFITT: AND, YOUR HONCR, WE'D MOVE TO ADM T
THIS EXH BIT I NTO EVIDENCE. | DON T BELI EVE THERE' S ANY
OCBJECTION TO I T.

MR KRUGVAN:  NO OBJECTI ON.

THE COURT: | T'S ADM TTED.

M5. MOFFITT: THANK YQU, YOUR HONOR

BY MS. MOFFITT:

Q IS TH'S YOUR SYLLABUS FOR THE POLS 3450 CLASS FOR FALL OF
20097
A ITI1S.

Q TURNI NG TO PACE 4 OF YOUR SYLLABUS MARKED GECRG A STATE
66008 - -

A UH HUH ( AFFI RVATI VE) .

Q -- THERE' S A SECTI ON THERE ENTI TLED READI NGS; DO YOU SEE
THAT?
A I DO

Q AND CAN YQU DESCRI BE FOR US GENERALLY THE TYPES OF

READI NGS YOU ASSI GNED FOR THI S COURSE?

A SURE. | BASICALLY ASSIGN -- WELL, | ASSI GN THE STUDENTS
TO PURCHASE TWD BOCKS. AS YQU CAN SEE THEY' RE WRI TTEN THERE
MCDOUGALL' S BOOK PROM SE, LAND CRUSADER STATE, AND THE W TTKOPH
AND MCCORM CK BOOK DQVESTI C SOURCES OF AMERI CAN FOREI GN
PCLICY. | ALSO ASSIGN A SERIES OF --

MR KRUGVAN:  YOUR HONCOR, | WOULD OBJECT TO TESTI MONY
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REGARDI NG WORKS OTHER THAN THOSE ON THE JO NT EXHI BI T.

THE COURT: THE OBJECTION | S OVERRULED.

THE WTNESS: |IN ADDI TION | ALSO ASSI GN SOVE OTHER
READI NGS. THESE | NCLUDE SOVE JOURNAL ARTI CLES WHI CH ARE ON THE
VARl QUS DATABASES THAT THE UNI VERSI TY SUBSCRI BES TO JSTORE AND
WHATNOT AND ALSO SOVE BOOK CHAPTERS WHI CH ARE AVAI LABLE THROUGH
ERES, AND YQU CAN SEE THOSE LI STED BY TOPI C AS YOU FLI P THROUGH
THE SYLLABUS.
BY M5, MOFFITT:
Q "M SORRY, DI D YQU I NDI CATE THAT THE TWD BOCKS BY
MCDOUGALL AND W TTKCPF WERE PURCHASED BY YOUR STUDENTS?
A THOSE ARE TO BE PURCHASED BY THE STUDENTS. THAT'S
CORRECT.

Q DO YOU RECALL HOW MJUCH EACH OF THESE BOOKS COST?

A THE MCDOUGALL BOOK IS FAIRLY INEXPENSIVE. | BELIEVE IT' S
BETWEEN 15 AND 20 DCOLLARS. [|'D HAVE TO CHECK TO GET AN EXACT
PRI CE.

THE W TTKOPF MCCORM CK BOOK | S SOVEWHAT MCRE
EXPENSI VE. MAYBE ON THE ORDER OF 35 DOLLARS, AND | DON T
REMEMBER THE PRECI SE PRI CE, BUT SOVETH NG BETWEEN 30 AND 40
DCOLLARS.
Q AND VHY DI D YOU REQUI RE YOUR STUDENTS TO PURCHASE THESE
TWDO BOOKS?
A BECAUSE WE USE A LARGE PROPCRTI ON OF THOSE BOOKS I N

CLASS. SO THE MCDOUGALL BOOK WE BASI CALLY USE THE ENTI RE
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BOOK. IT'S ABOUT A 200 PAGE BOOK, AND THEY READ THAT FOR THE
H STORI CAL SECTI ON.

THE W TTKOPF MCCORM CK BOOK WE USE PERHAPS 40 OR 50
PERCENT OF THE BOCOK | NTERSPERSED THROUGHOUT THE REMAI NI NG
TOPI CS.
Q NOW TURNI NG TO PAGE 2 OF YOUR SYLLABUS THAT' S MARKED
GEORG A STATE 66006, THERE' S A SECTI ON HERE ENTI TLED NEWSPAPER?
A Rl GHT.
Q DI D YOU ALSO REQUI RE THAT YOUR STUDENTS KEEP UP TO DATE ON
CURRENT READI NGS FROM NEWSPAPERS?
A | DDD. THIS IS SOETHING I DO IN ALL OF MY UNDERGRAD
CLASSES. | BASI CALLY ASK THEM TO FOLLOW THE NEWS TREATMENT OF
U S. FOREIGN PCLICY IN A NEWSPAPER, AND WE DI SCUSS THAT FOR THE
FI RST TEN M NUTES OR SO OF CLASS, AND THE I DEA | S BASI CALLY TO
KEEP RELEVANT, TO ESSENTI ALLY APPLY THE THECRI ES THAT WE' RE
LEARNI NG TO WHAT' S GO NG ON RI GHT NOW AND SO | ENCOURAGE
STUDENTS TO FOLLOW ESPECI ALLY A FOREI GN NEWSPAPER | F THEY' RE
ABLE TO DO SO, AND | HAVE A LI ST OF SOVE EXAMPLES HERE.
Q NOW | BELI EVE YOU MENTI ONED YOQU ASSI GNED SOVE JOURNAL
ARTI CLES FOR YOUR STUDENTS TO READ. HOW ARE YOUR STUDENTS TO
ACCESS THOSE JOURNAL ARTI CLES?
A VELL, | REQUESTED ALL OF THEM BE POSTED THRCQUGH ERES, AND
THE REASON FOR THAT IS SIMPLY THAT THERE' S A SI NGLE PAGE WHERE
THEY CAN GET ALL OF THE READI NGS WHI CH THEY DON T PURCHASE.

BECAUSE | FI ND THAT STUDENTS ARE MORE LI KELY TO DO THE READI NG
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IF 1T'S MADE FAIRLY SI MPLE TO CGET TO

HOAEVER, YOU KNOW THOSE ARE BASI CALLY LI NKS TO THE
JOURNAL DATABASES THAT THE UNI VERSI TY SUBSCRI BES TO. SO
BASI CALLY THE LI BRARY LI NKS TO THOSE READI NGS AND PUTS THE LI NK
ON ERES.
Q AND, |'M SORRY, DI D YOU ALSO SAY THAT YOU ASSI GNED SOVE
BOOK EXCERPTS AS READI NGS?
A THAT' S CORRECT.
Q AND HOW ARE YOUR STUDENTS TO ACCESS THOSE BOOK EXCERPTS?
A | ESSENTI ALLY REQUESTED THAT THOSE BOOK EXCERPTS BE PLACED
ONLI NE THROUGH THE ERES SYSTEM
Q OKAY. NOWON PAGE 5 OF YOUR SYLLABUS MARKED 66009, WE
HAVE A READI NG ASSI GNVENT LI STED FROM CONTEMPORARY CASES I N
U S. FOREIGN PCLI CY?
A YES.
Q DO YOU SEE THAT?
A YES.
Q CAN YOQU DESCRI BE FOR ME GENERALLY WHAT | S CONTEMPORARY
CASES IN U. S. FOREI GN PQOLI CY?
A VELL, IT"S A BOOK THAT' S A COLLECTI ON OF ANALYSES OF
DI FFERENT U. S. FOREI GN POLI CY DECI SI ONS, AND THESE ANALYSES ARE
BY A VAR ETY OF DI FFERENT AUTHORS, AND THEY' RE COLLECTED
TOGETHER I N THI S BOOK.
Q WOULD YOU CHARACTERI ZE THE WORK AS FI CTI ON OR NONFI CT1 ON?

A NONFI CTI ON.
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Q NOW WHAT EXCERPT DI D YOU ASSI GN FROM THI S BOOK
CONTEMPORARY CASES IN U. S. FOREI GN PQOLI CY?
A I ASSI GNED A CHAPTER BY LANTIS AND MOSKOW TZ WHICH | S
ENTI TLED THE RETURN OF THE | MPERI AL PRESI DENCY, THE BUSH
DOCTRI NE AND U. S. | NTERVENTI ON I N | RAQ
Q AND YOU UNDERSTAND THAT PLAI NTI FFS I N THI S CASE HAVE
ALLEGED THAT THE USE OF THI S EXCERPT | NFRI NGES ONE OF THEIR
COPYRI GHTS?
A YES.

M5. MOFFITT: YOUR HONOR, MAY | APPROACH?

THE COURT: YES.
BY MS. MOFFITT:
Q PROFESSOR HANKLA, 1'VE HANDED YOU WHAT' S BEEN MARKED
DEFENDANTS' EXH BI T 776. DO YOU RECOGNI ZE TH S BOOK?
A I DO
Q AND | S THIS A COPY OF THE EDI TI ON OF THE BOOK FROM VHI CH
YOQU ASSI GNED THI' S EXCERPT THE RETURN OF THE | MPERI AL
PRESI DENCY?
A YES, ITIS

Q AND HOW DO YOU KNOW THAT' S THE CORRECT EDI Tl ON?

A BECAUSE ON THE SYLLABUS | G VE THE COPYRI GHT DATE WHICH | S

2005, AND THAT'S THE PUBLI CATI ON DATE OF TH S EDI Tl ON.
M5. MOFFITT: YOUR HONOR, WE D LI KE TO MOVE DX- 776
I NTO EVI DENCE.

MR KRUGVAN:  NO OBJECTI ON.
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THE COURT: | T'S ADM TTED.

M5. MOFFITT: THANK YQU, YOUR HONOR
BY MS. MOFFITT:
Q VWH CH SPECI FI C PAGES DI D YOU ASSI GN AS A READI NG FROM THI S
BOOK?
A | ASSIGNED -- | DIDN T WRI TE THE PAGE NUMBERS ON THE
SYLLABUS. SO LET ME TAKE A LOOK. THE LANTI S AND MOSKOW TZ
READI NG EXTENDS FROM PAGE 89 TO PAGE 122.
THAT' S ROUGHLY 33, 34 PAGES; |S THAT RI GHT?
THAT' S RIGHT, 34 PAGES, | BELIEVE THAT' S RI GHT.
HOW MANY PAGES ARE | N THE BOOK | TSELF?

THERE ARE 471.

o >» O >» O

SO YOQU ASSI GNED AS A READI NG ROUGHLY 34 PACGES QUT OF A
TOTAL OF 471; 1S THAT CORRECT?

A THAT' S CORRECT.

Q DO YOU KNOW WHAT PERCENTAGE THAT IS OF THE BOOK YOU USED?
A VWELL BETWEEN 5 AND 10 PERCENT. | DON T KNOW THE PRECI SE
NUVBER.

Q DI D YQU ASSI GN THE RETURN OF THE | MPERI AL PRESI DENCY
EXCERPT FOR A PARTI CULAR CLASS OF YOUR COURSE IN THE FALL OF
20097

A NO, | ESSENTIALLY ASSIGNED | T AS BACKGROUND READI NG FOR
ALL OF THE COURSES I N THE SECOND SECTION OF THE CLASS WVHICH I S
THE THEORETI CAL EXPLANATI ON SECTI ON.

Q AND VWHAT WAS THE SUBJECT MATTER OF THAT SECTI ON THAT YQU
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WERE TEACHI NG I N THI S COURSE?
A VELL, THESE ARE THEORETI CAL EXPLANATI ONS THAT HAVE BEEN
DEVELOPED OVER TI ME FOR EXPLAI NI NG U. S. FOREI GN POLI CY
QUTCOMES. AS YQU CAN SEE FROM THE LI ST THAT | COVER FI VE OF
THEM

THERE' S THE | NTERNATI ONAL SYSTEM PUBLI C CPI NI ON,
I NTEREST GROUPS AND ELECTI ONS, PSYCHOLOG CAL EXAM NATI ONS,
CONGRESSI ONAL EXECUTI VE RELATI ONS AND FI NALLY EXECUTI VE BRANCH
PCLI TI CS, BUREAUCRATI C PCLI TI CS EXPLANATI ONS. SO THAT' S THE
SECTION I N WH CH WE COVER THOSE THEORI ES.
Q AND VHY DI D YOU ASSI GN TH S PARTI CULAR EXCERPT RETURN OF
THE | MPERI AL PRESI DENCY AS A READI NG FOR THI S SECTI ON?
A VELL, | FQUND THAT I N THE PAST WHEN | HAVE TAUGHT THI S
CLASS BEFORE THAT I T'S USEFUL TO HAVE A SI NGLE CASE EXAMPLE
THAT THE STUDENTS -- THAT WE CAN APPLY THE THEORI ES TO I N ORDER
TO MAKE THEM MORE CONCRETE.

BECAUSE ESSENTI ALLY BEFORE | STARTED ASSI GNI NG THI S
READI NG | HAD THE PROBLEM THAT, YOU KNOW |F | DIDN T USE A
CASE EXAMPLE THEN THE THEORY IS A LITTLE BI T TOO ABSTRACT FOR
THE STUDENTS TO FOLLOW

ON THE OTHER HAND, |F WE USE A VAR ETY OF DI FFERENT
EXAMPLES THAT THE STUDENTS M GHT NOT KNOW ANYTHI NG ABOUT THOSE
CASES, AND SO I'T CAN BE MORE CONFUSI NG, AND SO AT SOMVE PO NT
BETWEEN FALL 2009 AND AFTER I FI RST TAUGHT THI S CLASS I N FALL

2004, | DECIDED TO ADD THI S READI NG SO THAT WE COULD ALL HAVE A
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SINGLE EMPI Rl CAL REFERENCE CASE TO APPLY EACH OF THE DI FFERENT
THEORI ES TO.

Q AND WAS THI S EXCERPT LQOADED ON ERES FOR YOUR STUDENTS?

A I T WAS,

Q WHAT STEPS DI D YOU TAKE TO REQUEST THAT TH S EXCERPT BE
LOADED ON THE ERESERVE SYSTEM?

A VELL, | LOOKED AT THE READI NG, AND THEN | LOOKED AT THE
FAI R USE CHECKLI ST. | PERFORMED A FAI R USE ANALYSI S, AND THEN
| CLICKED, YQU KNOW THAT IT'S FAIR USE ACCORDI NG TO THE FAI R
USE CHECKLI ST AND ENTERED THE DETAI LS AND CLI CKED SEND.

Q AND UPON CLI CKI NG SEND, WHAT WAS YOUR UNDERSTANDI NG OF
WHAT WOULD HAPPEN THEN IN THE SYSTEM THAT YQU RE US| NG?

A MY UNDERSTANDI NG | S THAT | T WOULD BE SCANNED AND POSTED ON
My ERES COURSE PAGE, AND THEN | WOULD RECEI VE AN E- MAI L LETTI NG
ME KNOW I T WAS SCANNED AND POSTED W TH A PASSWORD THAT | COULD
SHARE W TH MY STUDENTS WHO COULD THEN ACCESS I T.

Q AND VWHAT WAS YOUR UNDERSTANDI NG OF WHAT THAT PASSWORD WAS
FOR THAT YQU RECEI VED?

A MYy UNDERSTANDI NG | S THAT | N ORDER FOR A READI NG TO BE
CONSI DERED FAIR USE, | T NEEDS TO BE LI M TED TO STUDENTS I N THE
CLASS, AND SO FOR THAT REASON THERE' S A -- THE READI NGS ARE
PASSWORD PROTECTED.

Q I F YOQU COULD TURN TO DEFENDANTS EXH BI T 480 I N YOUR
NOTEBOCK, AND | WLL ASK YOQU I F YOU RECOGNI ZE THI S DOCUMENT?

A YES.
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Q AND VWHAT IS THI S?

A THIS IS THE FAIR USE CHECKLI ST FOR THE WORK | N QUESTI ON
THAT WE' VE JUST BEEN TALKI NG ABQUT. IT' S A FAIR USE CHECKLI ST
THAT | COWPLETED MENTALLY I N THE SUMMER OF 2009 AND PHYSI CALLY
RECREATED | N NOVEMBER CF 2010.

Q AND THE EXACT DATE ON THE CHECKLI ST | S WHAT?

A NOVEMBER 16TH, 2010.

Q AND VHY DI D YOU RECREATE THI S CHECKLI ST | N NOVEMBER OF

20107
A I WAS REQUESTED BY THE UNI VERSI TY LEGAL AFFAIRS TO
RECREATE -- IF | HAD IN FACT FILLED QUT THE CHECKLI ST MENTALLY

BEFORE COVPLETI NG THE CLASS WHICH | HAD TO PHYSI CALLY RECREATE
THAT CHECKLI ST.
Q AND HOW DI D YOU GO ABOUT RECREATI NG THE CHECKLI ST?
A VELL, | LOOKED AT THE WORK, AND | TRIED TO THI NK BACK TO
MYy LOGC AS IT WAS | N THE SUWER OF 2009 WHEN | COWPLETED | T
MENTALLY.
Q AND DO YQU BELI EVE THAT TH S RECREATED CHECKLI ST IS A FAIR
AND ACCURATE RECREATI ON OF THE CHECKLI ST THAT YOU COVPLETED IT
IN YOUR MND IN THE SUMMER OF 2009 AFTER REVI EW NG THE
CHECKLI ST I N CONNECTI ON W TH THI S PARTI CULAR EXCERPT THE RETURN
OF THE | MPERI AL PRESI DENCY?
A I DO

M5. MOFFITT: YOUR HONOR, WE OFFER DEFENSE EXH BI T

408 | NTO EVI DENCE.
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MR KRUGVAN:  WE OBJECT ON RELEVANCE GROUNDS, LACK OF
FOUNDATI ON AND BEST EVI DENCE.

THE COURT: | T'S ADM TTED.
BY MS. MOFFITT:
Q NOW VWHY YOU DI D YOU CONDUCT A FAIR USE ANALYSI S IN JULY
2009 OR I N THE SUMMER OF 20097
A BECAUSE | UNDERSTOOD THE UNI VERSI TY PCOLI CY TO HAVE CHANGED
AT SOME PO NT I N THE SPRI NG OF 2009 AND THE FAI R USE CHECKLI ST
WAS | NTRODUCED TO ME. | BELIEVE IT WAS I N AN E- MAI L AT SOVE
PO NT I N THE SPRI NG OF 2009, AND SO I UNDERSTOOD I'T TO BE
NECESSARY TO COVPLETE THE CHECKLI ST I N ORDER TO DETERM NE
WHETHER A READI NG WAS FAI R USE BEFORE REQUESTI NG THAT I T BE
POSTED ON ERES.
Q WHEN YOU CONDUCTED YOUR ANALYSI S | N 2009, DI D YOU ATTEMPT
TO CONDUCT THAT ANALYSI S THOROUGHLY?
A YES.
Q DD YOU ATTEMPT TODO I T I N GOCD FAI TH?
A YES.
Q NOW PAGE 1 OF THE FAIR USE CHECKLI ST REFERS TO A FACTOR 1,
PURPOSE AND CHARACTER OF THE USE, DO YOU SEE THAT?
A I DO
Q AND UPON COWVPLETI NG YOUR ANALYSIS OF THAT SECTION, DID YQU
REACH A CONCLUSI ON ABQUT WHETHER FACTOR 1 VEI GHED I N FAVOR OF
FAI R USE?

A YES, | DID

ANDRE G ASHLEY, O C R



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

8 - 112

AND VWHAT DI D YOU CONCLUDE W TH RESPECT TO FACTOR 17
| CONCLUDED THAT I T WEI GHED | N FAVOR OF FAI R USE.

HOW DI D YOU REACH THAT CONCLUSI ON?

> O >» O

VELL, | EXAM NED EACH OF THE FACTORS AND FOUND THAT
OVERALL THE FACTORS WEI GHI NG | N FAVOR OF FAI R USE WERE MORE
PRESENT W TH RESPECT TO THE ARTI CLE.

Q AND VWHEN YQU SAY - -

A TO THE BOOK CHAPTER.

Q WHEN YOQU SAY YOU EVALUATED THE FACTORS, WH CH FACTORS ARE
YOU REFERRI NG TO?

A THE FACTORS LI STED THERE ON THE FI RST PAGE; | N OTHER

WORDS, | DETERM NED THAT THE READI NG WAS NONPROCFI T,

EDUCATI ONAL, THAT I T WAS FOR TEACHI NG AND THAT I T WAS NECESSARY

TO ACH EVE MY | NTENDED EDUCATI ONAL PURPOSE.
Q VWHY DI D YOU SELECT NONPROFI T EDUCATI ONAL FOR THI' S
PARTI CULAR WORK?
A VELL ESSENTI ALLY TWD REASONS. THE FIRST | S THAT ON A
PERSONAL LEVEL THI S I'S NONPROFI T BECAUSE | DON T RECEI VE ANY
PROFI T PERSONALLY FROM PCSTING I T, AND, I N FACT, |IT WOULD BE
EASI ER FOR ME JUST TO USE A SI NGLE TEXTBOOK. SO I'T WAS
NONPROFI T I N THAT SENSE.

AND, OF COURSE, EDUCATI ONAL BECAUSE IT WAS FOR A
CLASS, AND THEN I N THE BROADER SENSE, THE UNIVERSITY | S A
NONPROFI T UNI VERSI TY AND AN EDUCATI ONAL | NSTI TUTI ON.

Q NOW YOU ALSO SELECTED TEACHI NG UNDER FACTOR 1. WHY DI D
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YOU SELECT THAT?
A | SELECTED | T BECAUSE THE PURPCSE OF ASSIGNING I T WAS FOR
TEACH NG
Q AND YQU ALSO SELECTED USE AS NECESSARY TO ACHI EVE
YOUR | NTENDED EDUCATI ONAL PURPOSE. WHY DI D YOU SELECT THAT
FACTOR?
A VELL ESSENTI ALLY FOR THE REASONS THAT | H GHLI GHTED
EARLI ER, YOU KNOW |'M VERY CAREFUL | N CONSTRUCTI NG MY SYLLABI ,
AND | LIKE TO GET A VARI ETY OF READI NGS TO PROVI DE THE STUDENTS
WTH A VARI ETY OF DI FFERENT VI EWPO NTS.

U S. FOREIGN PCLICY IS OBVI QUSLY A CONTESTED AND
CONTROVERSI AL TOPIC. SO | WANT TO MAKE SURE THAT A W DE
VARI ETY OF VI EWPO NTS ARE CONSI DERED, AND SO WHEN | MAKE THE
SYLLABUS, | REVIEWA WDE VAR ETY OF READI NGS, BOTH THOSE OANED
BY MYSELF AND BY THE LI BRARY, AND | DETERM NED THAT THI S
PARTI CULAR READI NG WAS NECESSARY BECAUSE, YOU KNOW AS | SAID
BEFORE I T'S NECESSARY TO EXPLAIN THE THECRI ES TO HAVE A SI NGLE
CASE REFERENCE FOR THE STUDENTS SO THAT WE CAN SAY OKAY, WHAT
WOULD A PSYCHOLOG CAL EXPLANATI ON OF THE | RAQ WAR LOCK LI KE,
VWHAT WOULD A CONGRESSI ONAL EXECUTI VE PCLI TI CAL EXPLANATI ON LOOK
LI KE, AND SO THAT WAY THEY CAN UNDERSTAND THE THEORI ES BETTER
Q OKAY. | NOTICED YQU DIDN' T SELECT CRITI Cl SM COWMENT,
NEWS REPORTI NG OR PARCDY. DO YOQU HAVE A BELI EF AS TO WHETHER
YOUR USE WENT TO ANY OF THOSE FACTORS LI STED THERE?

A VELL, | DECIDED TO ERR ON THE SIDE OF CAUTION. | TH NK
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ONE COULD MAKE THE ARGUMENT THAT THI'S PI ECE WAS A PI ECE OF
CRITICl SM OR COMMENT | N THE SENSE THAT THERE WAS AN ANALYSI S OF
THE 1 RAQ WAR CONTAI NED W THI N I T.

BUT, ON THE OTHER HAND, | THOUGHT THAT I'T WAS A
FAI RLY SCHOLARLY STUDY, AND CRI Tl Cl SM SOVETI MES | MPLI ES
SOVETHI NG LI KE AN EDI TORI AL WHI CH YOU M GHT FIND I N A NEWSPAPER
VWHCHTH S ISNT. |IT S FAIRLY BALANCED.

AND SO FAR THAT REASON TO ERR ON THE S| DE OF CAUTI ON,
| DECI DED NOT' TO CHECK THAT, BUT | THI NK ONE COULD POTENTI ALLY
MAKE AN ARGUMENT FOR CHECKI NG I T.

Q WOULD YOU SAY YOUR USE OF THAT WORK, | MEAN WOULD THAT
FALL WTH N El THER COMMENT OR CRI Tl CI SM?

A My USE OF THE WORK?

Q YOUR DI SCUSSI ON OF THE WORK | N CLASS?

A NO, WELL, THE WAY THAT WE USE THE WORK PRI MARI LY WAS TO
EXPLAIN THE THEORETI CAL PERSPECTI VES. SO WE WEREN T PRI MARI LY
I NTERESTED I N DI SCUSSI NG WHETHER THE | RAQ WAR WAS GOOD OR BAD
PCLI CY. WE WERE TRYI NG TO UNDERSTAND THE DECI SI ON W THI N THE
CONTEXT OF THESE DI FFERENT EXPLANATI ONS. | N THAT SENSE | GUESS
| T COULD BE COMVENT, PERHAPS NOT CRI TI CI SM

Q FACTOR 1 OF THE CHECKLI ST ALSO LI STS TRANSFORNMATI VE ON THE
LEFT-HAND SI DE OF THE CHECKLI ST, BUT I T ALSO LI STS
NONTRANSFORMATI VE ON THE RI GHT- HAND SI DE OF THE CHECKLI ST,
CORRECT?

A THAT' S CORRECT.
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Q AND | S I T TRUE YOQU DIDN T SELECT EI THER ONE OF THOSE?
A THAT' S CORRECT.
Q CAN YQU EXPLAI N WHY YOQU DI D NOT SELECT EI THER
TRANSFORVATI VE OR NONTRANSFORVATI VE?
A VELL, TH S WAS AGAIN SORT OF ERRING ON THE SI DE OF
CAUTI ON. My SENSE WAS THAT THE USE OF THE READI NG COULD BE
THOUGHT OF El THER AS TRANSFORVATI VE OR NONTRANSFORMATI VE | N THE
SENSE THAT THERE IS A THEORETI CAL EXPLANATI ON CONTAI NED W THI N
THE READI NG AND THAT' S THE -- YOU KNOW AS I T'S ENTI TLED THAT' S
THE | MPERI AL PRESI DENCY ARGUMENT.

THE AUTHORS ARE TRYI NG TO DETERM NE WHETHER OR NOT
THE | MPERI AL PRESI DENCY WVHICH | S A TERM THAT' S USED TO DESCRI BE
STRONGER PRESI DENTI AL PONER VI S- A-VI'S CONGRESS THAT EXI STED
DURI NG THE COLD WAR BUT THAT VENT AWAY I N THE POST COLD WAR
PERI OD AS CONGRESS REASSERTED | TSELF.

THE AUTHORS ARE TRYI NG TO DETERM NE WHETHER I N THE
POST SEPTEMBER 11TH WORLD WE' RE BACK TO AN | MPERI AL PRESI DENCY
SITUATION. SO THERE | S THAT THECRETI CAL ARGUMENT, BUT MOST OF
THE READI NG | S ACTUALLY EMPI RI CAL DETAI L ABOUT THE ACTUAL
DECI SI ON.

SO MY SENSE WAS THAT My USE OF | T WAS TRANSFORNATI VE
I N THE SENSE THAT MY PRI MARY PURPCSE I N ASSIGNING I T WAS NOT' TO
GET THE | MPERI AL PRESI DENCY ARGUMENT OUT THERE. MY PURPGOSE WAS
BASI CALLY TO GET THE EMPI RI CAL DETAI L QUT THERE SO WE COULD

APPLY THE VARI QUS THEORETI CAL PERSPECTI VES TO THAT EMPI Rl CAL

ANDRE G ASHLEY, O C R



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

8 - 116

DETAIL. SO IN THAT SENSE | THOUGHT WELL THI S MAY BE
TRANSFORVATI VE.

ON THE OTHER HAND, THE READI NG A CENTRAL PART OF THE
READI NG | S THE EMPI RI CAL DETAI L OF THE DECI SI ON, AND SO |
THOUGHT VELL ONE COULD POTENTI ALLY ARGUE THAT THIS IS
NONTRANSFORMVATI VE AS WELL I N THE SENSE THAT THE EMPI RI CAL
DETAI L WAS AN | NTENDED, YOU KNOW SOVETHI NG THAT WAS | NTENDED
TO BE | MPORTANT BY THE AUTHORS.

SO TO ERR ON THE SI DE OF CAUTI ON, | DECI DED NOT' TO
CHECK EI THER ONE AS OPPOSED | COULD HAVE CHECKED BOTH AND I T
WOULD HAVE HAD THE SAME | MPACT.
Q NOW LOCKI NG AT THE SECOND PAGE OF YOUR FAI R USE CHECKLI ST,
FACTOR 2, NATURE OF THE COPYRI GHTED WORK; DO YOU SEE THAT?
A I DO
Q AND UPON COWVPLETI NG THAT SECTION DI D YOU REACH A
CONCLUSI ON ABQUT WHETHER FACTOR 2 WEI GHED | N FAVOR OF FAI R USE?
A | DI D.
Q WHAT DI D YOU CONCLUDE?
A | CONCLUDED THAT I T DID WWEI GH | N FAVOR OF FAI R USE.
Q AND VWHAT WERE YOUR REASONS FOR CONCLUDI NG THAT TH S FACTOR
2 WEI GHED I N FAVOR OF FAI R USE?
A VELL, AS YOQU SEE THERE THAT I T'S A PUBLI SHED WORK, THAT
I TS A FACTUAL OR NONFI CTI ON WORK AND THAT I T WAS | MPORTANT TO
My EDUCATI ONAL OBJECTI VES.

Q AND YOQU SELECTED PUBLI SHED WORK BECAUSE?
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A BECAUSE | T'' S PUBLI SHED.

Q WHAT WAS YOUR REASON FOR SELECTI NG FACTUAL OR NONFI CT1 ON?
A BECAUSE | T''S FACTUAL AND NONFI CTI ON.

Q AND NOW WHY DI D YOU SELECT | MPORTANT TO EDUCATI ONAL
OBJECTI VES?

A VELL, YOU KNOW | EXAM NE A W DE VARI ETY OF DI FFERENT
READI NGS, AND | N LOCKI NG FOR -- | THOUGHT THE | RAQ WAR WOULD BE
A GOCD EMPI R CAL REFERENCE FOR THE PURPOSES THAT | WANTED.

SO | LOOKED FOR A LOT OF READI NGS ON THE | RAQ WAR,
AND | FOUND THAT, NOT SURPRI SINALY, MANY OF THEM ARE QUI TE
PCLI TI CAL, THEY TAKE ONE SIDE OR THE OTHER, AND | WANTED
SOVETHI NG THAT WAS QUI TE BALANCED AND THAT JUST SORT OF LAID
QUT THE DECI SI ONVAKI NG PROCESS, AND | FOQUND THI S TO BE THE BEST
READI NG AVAI LABLE FOR THAT TOPI C, AND SO FOR THAT REASON I
CONSI DERED | T TO BE | MPORTANT.
Q NOW ALSO ON PACGE 2 THERE IS A REFERENCE TO FACTOR 3,
AMOUNT AND SUBSTANTI ALI TY OF THE PORTI ON USED; DO YOU SEE THAT?
A I DO
Q UPON COVPLETI NG THAT SECTI ON DI D YOU REACH A CONCLUSI ON
ABQUT WHETHER FACTOR 3 WEI GHED I N FAVOR OF FAI R USE?
A | DI D.
Q AND VWHAT DI D YOU CONCLUDE?
A | CONCLUDED THAT | T DI D.
Q AND VHY DI D YOU REACH THAT CONCLUSI ON;, WHAT WAS THE BASI S

FOR THAT?
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A VELL THAT A SMALL PORTION OF THE WORK WAS USED, THAT THE
PORTI ON WAS NOT CENTRAL TO THE ENTI RE WORK, AND THAT THE AMOUNT
TAKEN WAS NARROALY TAI LORED TO THE | NSTRUCTI ONAL PURPCSE.
Q AND COULD YQU EXPLAIN TO US HOW YOU CAME ABQUT DECI DI NG
THAT ONLY A SVALL PORTION OF THE WORK WAS USED?
A VELL, | APPLY A VERY STRI CT 20 PERCENT RULE WH CH WAS MY
UNDERSTANDI NG CF UNI VERSI TY POLI CY, AND |'VE BEEN APPLYI NG THAT
RULE, YOU KNOW SI NCE BEFORE THE NEW PCLI CY AND GO NG FORWARD
I NTO THE NEW POLI CY, AND SO | ESSENTI ALLY NEVER REQUEST
ANYTHI NG TO BE POSTED | F | T CONSTI TUTES MORE THAN 20 PERCENT OF
THE BOOK.

AND THE WAY THAT | PERFORM THAT ANALYSIS IS BY
LOOKI NG AT THE LAST NUMBERED PAGE. SO MY ANALYSI S DOES | NCLUDE
I NDI CES FREQUENTLY, BUT IT DOESN T | NCLUDE THE ROVAN NUMERAL
FRONT MATERI AL, AND THEN | OBVI QUSLY DI VI DE THAT BY FI VE AND |
MAKE SURE THAT THE READI NG | S SMALLER THAN THAT.

SO IN TH S CASE AS WE SAI D EARLI ER THE READI NG WAS
ACTUALLY LESS THAN 10 PERCENT OF THE BOOK AND SO FOR THAT
REASON | CHECKED SMALL PORTI ON OF THE WORK USED.
Q AND YOU ALSO SELECTED THAT THE PORTI ON USED WAS NOT
CENTRAL OR SI GNI FI CANT TO THE ENTI RE WORK AS A VHOLE. WHY DI D
YOU SELECT THAT FACTOR?
A VELL, THI S IS A COLLECTI ON OF ANALYSES OF DI FFERENT U. S.
FOREI GN PCLI CY DECI SI ONS AUTHORED BY DI FFERENT PEOPLE, AND SO

My SENSE WAS THAT BECAUSE THE PARTI CULAR CHAPTER DI D NOT
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I NCLUDE AN ANALYSI S OR DI SCUSSI ON OF AN OVERARCHI NG THEORETI CAL
OR EMPI RI CAL THEME OF THE BOOK THAT I T WASN T CENTRAL TO THE
OVERALL WORK AS A VWHOLE.

Q AND THEN, FINALLY, YQOU SELECTED THE AMOUNT TAKEN | S
NARROALY TAI LORED TO THE EDUCATI ONAL PURPOSE SUCH AS CRI TI CI SM
COMMVENT, RESEARCH OR SUBJECT BEI NG TAUGHT. WHY DI D YOU SELECT
THAT FACTOR?

A VWELL AS | SAI D BEFORE THERE | S SOVE THEORETI CAL MATERI AL
THAT | WASN T THAT | NTERESTED I N ASSI GNI NG THAT MATERI AL WAS
VERY MJUCH SORT OF | NTERSPERSED W TH THE EMPI Rl CAL MATERI AL, AND
SO | ONLY ESSENTI ALLY ASSI GNED THE PORTI ONS OF THE READI NG THAT
WERE REALLY NECESSARY TO GET THE EMPI Rl CAL MATERI AL, AND I N
FACT THAT WAS THE ENTI RE CHAPTER BECAUSE EVERY PAGE HAD SOMVE OF
THAT EWMPI RI CAL MATERI AL ON I T.

Q THE SECOND PACGE ALSO LI STS FACTCR 4, EFFECT ON MARKET FOR
THE ORI G NAL?

A YES.

Q UPON COVPLETING THI S SECTI ON FOR FACTOR 4, DI D YOU REACH A

CONCLUSI ON ABQUT WHETHER FACTOR 4 WEI GHED | N FAVOR OF FAI R USE?

A | DI D.

Q AND VWHAT WAS YOUR CONCLUSI ON?

A | CONCLUDED THAT I T DID WEI GH | N FAVOR OF FAI R USE.
Q AND HOW DI D YOU REACH THAT CONCLUSI ON W TH RESPECT TO
FACTOR 4?

A VELL, | LOOKED AT ALL THE FACTORS THERE, AND | CHECKED
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THAT THERE WAS NO SI GNI FI CANT EFFECT ON THE MARKET, AND THAT IN
FACT THE USE WOULD STI MULATE THE MARKET OF THE ORI G NAL WORK|
AND THEN | ALSO CHECKED THAT NO SI M LAR PRODUCT WAS MARKETED BY
THE COPYRI GHT HOLDER, THAT PERM SSI ON WAS UNAVAI LABLE AND THAT
I OMNED THE WORK AND THAT THE ACCESS WOULD BEI NG RESTRI CTED.
Q OKAY. LET'S START WTH NO SI GNI FI CANT EFFECT - -
A | ALSO CHECKED ON THE OTHER SI DE THAT | T WAS REQUI RED
CLASSROOM READI NG BUT THAT WAS OUTWEI GHED.
Q OKAY. LET'S START WTH NO SI GNI FI CANT EFFECT ON THE
MARKET OR POTENTI AL MARKET FOR THE COPYRI GHTED WORK.  VWHY DI D
YOU SELECT THAT FACTOR?
A VELL, | SELECTED THAT FACTOR BECAUSE | WOULD NOT HAVE - -
| F UNABLE TO POST TH S CHAPTER TO ERES, | WOULD NOT HAVE
ASSI GNED THE STUDENTS TO PURCHASE THE ENTI RE BOOK, AND SO I N MY
JUDGMVENT I'T WASN T AN El THER' OR, AND SO | DIDN T FEEL THAT BY
ASSIGNING THI S | WAS REDUCI NG THE PROBABI LI TY OF PURCHASE.
Q AND VHY DI D YOU SELECT THAT THE USE STI MULATES THE NMARKET
FOR THE ORI G NAL WORK?
A VELL, BECAUSE MY UNDERSTANDI NG AND My BELI EF WAS THAT THE
STUDENTS M GHT READ THE WORK AND BE ATTRACTED BY IT. |IT WAS A
H GH QUALI TY WORK WHICH | S WHY | PUT I T ON THE SYLLABUS, AND
THAT THEY M GHT, YOU KNOW WANT TO PURCHASE THE ENTI RE BOCOK TO
HAVE ACCESS TO THE REMAI NI NG CHAPTERS.

AND | THINK I TS WORTH NOTI NG | N THAT RESPECT THAT

THERE IS A TERM PAPER -- THERE | S A TERM PAPER ASSI GNED I N THE
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CLASS AS YQU CAN SEE | F YOQU FLI P FURTHER I N THE SYLLABUS, AND
THE TERM PAPER REQUI RES THAT THE STUDENTS SELECT ANY THREE OF
THE THEORETI CAL EXPLANATI ONS AND USE THEM TO EXPLAI N ANY U. S.
FOREI GN PCLI CY DECI SION W TH THE EXCEPTI ON OF THE | RAQ WAR
BECAUSE THAT WAS THE ONE WE USED I N CLASS.

AND SO | T SEEM5 TO ME, YOU KNOW THEY COULD - -
BECAUSE THE BOOK CONTAI NS ANALYSES OF A VARI ETY OF OTHER U. S.
FOREI GN PCLI CY DECI SI ONS, THEY M GHT HAVE BEEN | NSPI RED TO
PURCHASE THE BOOK I N ORDER TO USE I T AS A SOURCE FOR THE TERM
PAPER VWHI CH DI D REQUI RE SOURCES NOT ASSI GNED ON THE SYLLABUS.
Q YOU ALSO SELECTED NO SI'M LAR PRODUCT MARKETED BY THE
COPYRI GHT HOLDER. WHY DI D YQU SELECT IS SUBFACTOR?
A VELL, | SELECTED THAT BECAUSE, AS | SAl D BEFORE, BEFORE |
CHOSE A READI NG TO PUT ON A SYLLABUS | LOOK AT A WDE VARI ETY
OF READI NGS TO TRY TO CHOOSE THE BEST ONE, AND SO | DIDN T FIND
ANY OTHER SI M LAR PRODUCT OR SI M LAR READI NG AVAI LABLE I N MY
LI BRARY OR I N THE UNI VERSI TY LI BRARY.
Q AND THEN ALSO W TH RESPECT TO LI CENSI NG OR PERM SSI ON
UNAVAI LABLE, WHY DI D YOU SELECT THAT SUBFACTOR?
A VELL, | DON T REMEMBER THE EXACT ANALYSIS THAT | USED
THERE. MY SENSE | S THAT I T GOES BACK TO A BAD EXPERI ENCE | HAD
OR TWDO BAD EXPERI ENCES | HAD W TH COURSEPACKS. | ASSI GNED - -
I NSTEAD OF USI NG ERES FOR TWO SEMESTERS FOR A DI FFERENT CLASS
FROM THI' S ONE, TWO DI FFERENT CLASSES, | USED A COURSEPACK - -

MR KRUGVAN:  YOUR HONOR, | OBJECT ON RELEVANCE
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GROUNDS AND TESTI FYI NG ON MATTERS THAT ARE NOT AT I SSUE IN TH S
CASE W TH RESPECT TO THE WORKS ON THE JO NT EXHI BI T.

THE COURT: OVERRULED.

THE WTNESS: AND SO IN MY PRI OR EXPERI ENCE W TH THE
COURSEPACK, | T COST | BELI EVE MORE THAN 90 DOLLARS, BETWEEN 90
AND A HUNDRED DOLLARS FOR A FAIRLY SMALL GROUP OF PHOTOCCPI ED
READI NGS, AND | RECEIVED A LOT OF COVPLAI NTS FROM STUDENTS.

GEORG A STATE STUDENTS ARE PRETTY PRI CE SENSI TI VE.
MANY OF THEM ARE PAYI NG THEI R WAY THRCOUGH COLLEGE, AND SO |
RECEI VED A LOT OF COVPLAI NTS, AND ALSO | F | REMEMBER
CORRECTLY, THE COURSEPACK WAS DELI VERED A BI T LATE AFTER THE
CLASS HAD STARTED BECAUSE OF THE TIME IT TOOK TO PUT IT
TOGETHER, AND SO | BELI EVE THAT THAT WAS RUNNI NG THROUGH MY
HEAD WHEN | CHECKED THAT PARTI CULAR FACTOR
Q YOU SELECTED USER OMNS LAWFULLY ACQUI RED CR PURCHASED COPRY
OF THE ORIG NAL WORK. DO YOU OMN A COPY OF THI S WORK?

A YES.

Q AND YOU SELECTED RESTRI CTED ACCESS. WHY DI D YOU SELECT
THAT PARTI CULAR FACTOR?

A BECAUSE THE ACCESS | S PASSWORD PROTECTED TO STUDENTS | N
THE CLASS, AND ALSO BECAUSE AT THE END OF THE SEMESTER THE
ACCESS | S TAKEN DOMWN FROM THE WEBSI TE FROM THE SERVER

Q NOW ON RI GHT- HAND SI DE OF THE CHECKLI ST AS YOU PO NTED
QUT, YOQU HAD SELECTED REQUI RED CLASSROOM READI NG  WHY DI D YQU

SELECT THAT?
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BECAUSE | T WAS A REQUI RED READI NG
FOR YOUR COURSE?

FOR MY CLASS, YEAH.

o > O >

SO ONCE YOQU COWVPLETED THE CHECKLI ST FOR ALL OF THESE FOUR
FACTORS, DI D YOU ARRI VE AT AN OVERALL CONCLUSI ON ABOUT WHETHER
YOUR USE OF TH S PARTI CULAR EXCERPT WOULD CONSTI TUTE A FAIR
USE?
A | DID. CAN | MENTION THAT NO LONGER I N PRI NT, SOVETHI NG
ABQUT THAT OR | S THAT --
Q SURE. YQU DIDN T SELECT NO LONGER I'N PRI NT?
A | DIDN' T SELECT NO LONGER I'N PRI NT. WELL JUST LOCKI NG AT
IT NOW WH CH | HADN T REALIZED AT THE TI Mg, BUT | BELI EVE THE
BOOK -- | HAVEN T VERIFIED I T, BUT IT'S PGOSSI BLE THAT THE BOOK
'S NO LONGER I'N PRINT AND I NMAY HAVE BEEN ABLE TO CHECK THAT
BECAUSE | BELI EVE THERE' S A NEW EDI TI ON.

SO I T'S PCSSI BLE THAT THAT ALSO COULD HAVE BEEN
CHECKED, BUT I N ANY CASE, YOU KNOW GO NG BACK TO YOUR EARLI ER
QUESTI ON, THE OVERALL ANALYSI S ONE WAY OR THE OTHER WEI GHED I N
FAVOR OF FAI R USE.
Q OKAY. NOW TURNI NG BACK TO YOUR SYLLABUS ON PAGE 6, THERE
WAS ANOTHER READI NG ASSI GNVENT THAT YOU HAD ASSI GNED | BELI EVE
FROM A BOOK CALLED U. S. FOREI GN PQLI CY?
A THAT'S RIGHT, IT'S BY HOOK
Q SO PAGE 6 MARKED GEORG A STATE 66010 OF DEFENDANTS'

EXH BIT 623, THERE | S A WORK THERE BY HOCK AS YQU PO NTED QUT
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U S. FOREI GN PCLI CY; DO YOU SEE THAT?

A I DO

Q CAN YOQU DESCRI BE FOR ME GENERALLY WHAT IS U. S. FOREIGN
PCLI CY?

A WHAT THE BOOXX | S?

WHAT THE BOX | S.

WE' RE GO NG TO BE HERE ALL DAY.

IN THE CONTEXT OF YOUR CLASS.

> O >» O

YEAH, NEVER ASK A PROFESSOR TO TALK LI KE THAT.

THE BOOK |'S ESSENTI ALLY A BOOK THAT COVERS ALL
ASPECTS OF U S. FOREIGN PCLICY. THERE' S AN HI STORI CAL SECTI ON
AT THE BEG NNI NG, AND THEN THERE' S AN ANALYSI S OF A VARI ETY OF
TOPI CS THAT | NCLUDE THE FOREI GN POLI CY BUREAUCRACY, BUT ALSO
THE PRESI DENCY, CONGRESS, | BELI EVE PUBLIC OPINION IS | N THERE,
AND THEN THERE' S A DI SCUSSI ON OF ECONOM CS, STATE CRAFT AND
STRATEG C AND M LI TARY | SSUES.

Q "M SORRY DID YOU SAY I T WAS FI CTI ON OR NONFI CTI ON?

A NONFI CTI ON.

Q WHAT EXCERPT DI D YOU ASSIGN FROM THI'S BOOX U. S. FOREI GN
PCLI CY?

A CHAPTER 6 WH CH WAS ENTI TLED -- A CHAPTER ENTI TLED FOREI GN
PCLI CY BUREAUCRACY.

Q AND YOU UNDERSTAND THAT THE PLAI NTI FFS HAVE ALLEGED THAT
YOUR USE OF TH S PARTI CULAR EXCERPT FROM THI S BOOK | NFRI NGES

ONE OF THEI R COPYRI GHTS?
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A I DO
M5. MOFFITT: YOUR HONOR, MAY | APPROACH?
THE COURT: YES.
BY MS. MOFFITT:
Q " VE HANDED YOU WHAT' S BEEN MARKED DEFENSE EXHI BI T 777.
DO YOU RECOGNI ZE THAT BOCK?
A I DO
Q OKAY. AND IS THS A COPY OF THE EDI TI ON OF THE BOCOK
FROM WHI CH YOU ASSI GNED THE FOREI GN POLI CY BUREAUCRACY EXCERPT?
A ITI1S.
M5. MOFFITT: YOUR HONOR, WE' D MOVE DEFENSE EXHI BI T
777 | NTO EVI DENCE.
MR KRUGVAN:  NO OBJECTI ON.
THE COURT: | T°S ADM TTED.
BY MS. MOFFITT:
Q DO YOU RECALL WHAT SPECI FI C PAGES YOU ASSI GNED AS A
READI NG FROM THI S BOOK?
A 153 TO 186.
Q HOW MANY PAGES |'S THAT ROUGHLY?
A 34, JUST LIKE THE OTHER ONE.
Q AND HOWN LONG IS THE BOOK; HOW MANY PAGES ARE | N THAT BOOK?
A 487.
Q PERCENTAGE W SE ROUGHLY HOW MUCH WOULD YOU SAY YOU USED OF
THAT PARTI CULAR BOOK FOR A READI NG IN THI S CLASS?

A AGAI N BETWEEN 5 AND 10 PERCENT.
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Q NOW DI D YOU ASSI GN THE FOREI GN POLI CY BUREAUCRACY EXCERPT
FOR A PARTI CULAR CLASS OF YOUR COURSE?
A | DI D.
Q AND VWHAT WAS THE SUBJECT MATTER OF THE CLASS -- WH CH
CLASS?
A THE EXECUTI VE BRANCH DEPARTMENTS, ROLES, TENSI ONS AND
REFORM
Q OKAY. AND WHAT WAS THE SUBJECT NMATTER OF THAT PARTI CULAR
CLASS IN TH S COURSE?
A VELL, WE WERE ESSENTI ALLY BEG NNI NG BY EXPLAI NI NG HOW THE
EXECUTI VE BRANCH WORKS W TH RESPECT TO FOREI GN PCLICY VWHICH | S
ACTUALLY PRETTY COWPLI CATED, BUT, YOU KNOW WHAT IS THE STATE
DEPARTMENT, WHAT |'S THE DEFENSE DEPARTMENT, THE | NTELLI GENCE
COMWUNI TY AND SO ON AND HOW THEY | NTERACT.

AND THEN SORT OF THE MEAT OF I T WAS TO LOCK AT A
COUPLE OF THEORETI CAL PERSPECTI VES THAT ARE OQUT THERE FOR
EXPLAI NI NG HOW DI FFERENT STRUCTURES | N THE EXECUTI VE BRANCH
EFFECT HOW DECI SI ONS ARE MADE.

SO THE PURPCSE -- THAT WAS BASI CALLY THE PURPCSE OF
THE CLASS TO EXPLAI N HOW THE EXECUTI VE BRANCH FUNCTI ONS AND
THEN TO EXPLAI N THEORETI CAL PERSPECTI VES ON UNDERSTANDI NG HOW
| T EFFECTS DECI SI ONMAKI NG
Q NOWWHY DI D YOU ASSI GN TH' S PARTI CULAR READI NG FOREI GN
PCLI CY BUREAUCRACY FOR THAT CLASS?

A VELL, AGAIN, | LOOK AT A WDE VAR ETY OF READI NGS TO MAKE
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SURE | GET THE BEST ONE, AND | THOUGHT THI S WAS THE BEST QUT
THERE FOR ESSENTI ALLY EXPLAI NI NG THE NUTS AND BOLTS OF HOW THE
FOREI GN PCLI CY BUREAUCRACY WORKS. | T DOES A VERY GOOD OF DA NG
THAT. SO THE PRI MARY PURPOSE OF THI S READI NG WAS TO GET THE
NUTS AND BOLTS DOWN OF THE FOREI GN POLI CY BUREAUCRACY.

THE OTHER READI NGS FOCUS A LI TTLE BIT MORE ON
SPECI FI C ASPECTS, AND THEY ALSO FEED A LITTLE BI T MORE | NTO THE
THEORETI CAL DI SCUSSI ONS THAT WE WERE HAVI NG
Q WAS THI S EXCERPT LOADED ON ERES?
A I T WAS,
Q AND WHAT STEPS DI D YOU TAKE TO REQUEST THAT THI S EXCERPT
BE LOADED ON ERESERVES?
A VWELL AS WTH THE OTHER ONE, | LOOKED AT THE -- PERFORMED A
FAI R USE CHECK ANALYSI S, LOCKED AT THE FAI R USE CHECKLI ST, AND
THEN | ENTERED THE RELEVANT DETAILS, CLICKED THAT I'T WAS FAIR
USE AND CLI CKED SEND.
Q I F YOU COULD TURN TO DEFENSE EXHI BI T 481 | N YOUR NOTEBOCOK,
I"LL ASK YOU WHETHER YOU RECOGNI ZE THAT DOCUMENT?
A I DO
Q AND WHAT IS THI S?
A TS THE FAIR USE CHECKLI ST THAT | RECREATED PHYSI CALLY
FROM THE MENTAL FAI R USE CHECKLI ST | DID I N SUMVER 2009, AND
THIS | FILLED QUT | N NOVEMBER 2010.
Q AND VHY DI D YOU RECREATE THI S CHECKLI ST AGAI N?
A BECAUSE | WAS ASKED BY THE UNI VERSI TY LEGAL AFFAI RS TO
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RECREATE THE CHECKLI ST THAT | HAD DONE MENTALLY BEFORE TEACHI NG
THE CLASS.
Q AND HOWDI D YOU GO ABOUT COWVPLETI NG THI'S CHECKLI ST FOR
THI S PARTI CULAR EXCERPT FOREI GN POLI CY BUREAUCRACY?
A VELL, | LOOKED AT THE READI NG AND AT THE CHECKLI ST AND
TRIED TO TH NK BACK TO THE ANALYSI S THAT | PERFORMVED | N 2009.
Q  AND YOU BELI EVE THAT TH S RECREATED CHECKLI ST IS A FAIR
AND ACCURATE RECREATI ON OF THE CHECKLI ST YOU COVPLETED I N
YOUR M ND BACK | N THE SUMMER OF 2009 FOR THI S PARTI CULAR
EXCERPT?
A 1 DO

MS. MOFFITT: YOUR HONOR WE OFFER DEFENDANTS
EXH BI T 481 | NTO EVI DENCE.

MR KRUGVAN: OBJECTI ON ON RELEVANCE GROUNDS, LACK OF
PROPER FOUNDATI ON AND BEST EVI DENCE RULE.

THE COURT: | WLL ADMT IT.

WE NEED TO TAKE A BREAK SOVEWHERE ALONG | N HERE.
LET' S TAKE A 15-M NUTE BREAK NOW

( RECESS)

THE COURT: BEFORE WE GET STARTED THERE ARE A COUPLE
OF THINGS. ONE |'S CONCERNI NG NEXT WEEK' S SCHEDULE. MONDAY 1S
A HOLI DAY. ON TUESDAY WE LL START AT 11:00 AND WE LL GO TO
4:30. ON VEDNESDAY AND THURSDAY 9: 30 TO 4:30, AND ON FRI DAY
I' M THI NKI NG ABOUT 9:30 TO 2:30, BUT | COULD BE TALKED | NTO

GO NG LATER | F YOU ALL REALLY WANT TO
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I MEAN | T'S ALWAYS A TRADE OFF BETWEEN DO YOU WANT TO
PRESS FORWARD AND FI Nl SH THE CASE A LI TTLE EARLY OR DO YOU WANT
FRI DAY AFTERNCON OFF TO RECOVER FROM THE WEEK. |' M SAYI NG 9: 30
TO 2:30, AND | F YQU ALL HAVE OTHER THOUGHTS LET Ms. HANNA KNOW
MR KRUGVAN:  WE WLL, YOUR HONOR. THANK YQU.

THE COURT: THE OTHER THI NG WE ARE GO NG TO NEED TO

MOVE FORWARD MORE QUI CKLY THAN WE HAVE BEEN. | PERCEI VE THAT
THERE WLL BE A LOT OF PROFESSOR W TNESSES. |' M JUST GUESSI NG
THAT' S TRUE.

AND VH LE | REALIZE THE NEED TO GO OVER THESE
CHECKLI STS, AND |' M SURE THAT THE DEFENDANTS WANT TO TRY TO
SHOW THAT THE PROFESSCRS DID A GOOD JOB OR AT LEAST A GOOD
FAI TH JOB.

My PERCEPTI ON | S THAT THE QUESTI ONI NG COULD BE A
GREAT DEAL MORE COWMPRESSED THAN | T HAS BEEN, AND | WOULD LI KE
TO URCGE BOTH SI DES TO TH NK ABOUT HOW TO SHORTEN UP THE
QUESTI ONI NG OF EACH OF THESE W TNESSES, AND | WOULD LI KE FOR
YOU ALL TO A VE THAT A TRY AND SEE I F WE CAN MAKE | T WORK. |
DON' T WANT TO I MPOSE TIME LIMTS. | DON T LIKE TO DO THAT BUT
| COULD DO THAT.

SO YOQU ALL JUST TRY TO PI CK UP THE PACE AND GET
BEFORE -- YOQU KNOW MAYBE THE DAY BEFORE GET READY AND GET REAL
ORGANI ZED SO THAT YOU CAN MOVE THROUGH YOUR QUESTI ONI NG
RAPIDLY. | MEAN THE SUBJECT MATTER I'S NOT COWPLEX. NONE OF US

HAVE TO THI NK TOO HARD TO TAKE I'T IN.
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ALL RIGHT. YQOU NMAY PROCEED.

M5. MOFFI TT: THANK YOU, YOUR HONCR. | WLL DO MY
BEST TO COVPRESS THI S.
BY MS. MOFFITT:
Q TURNI NG YOUR ATTENTI ON TO DEFENSE EXHI BI T 481 WHICH | S
YOUR CHECKLI ST FOR THE U. S. FOREI GN POLI CY WORK, UNDER FACTOR
1, PURPCSE AND CHARACTER OF THE USE, YOU CHECKED NONPROFI T
EDUCATI ONAL AND TEACHING. | S FOR THE SAME REASONS AS W\E
DI SCUSSED BEFORE W TH YOUR OTHER CHECKLI ST DX- 4807
A YES.

Q YOU ALSO SELECTED HERE USE | S NECESSARY TO ACH EVE YOUR

| NTENDED EDUCATI ONAL PURPCSE. CAN YOQU TELL ME WHY YOU SELECTED

THAT PARTI CULAR FACTOR?

A | SELECTED THAT FACTOR BECAUSE AFTER REVI EW NG A VARI ETY

OF PGOSSI BLE READI NGS FOR EXPLAI NI NG EXECUTI VE BRANCH POLI Tl CS

AND HOW THE EXECUTI VE BRANCH FUNCTI ONS, I N My JUDGVENT TH S WAS

THE BEST ONE, AND | T WAS NECESSARY TO ACH EVE THE PURPCSE OF
EXPLAI NI NG HOW THE EXECUTI VE BRANCH FUNCTI ONS WHICH | S A KEY
THING TO DO I N ANY U. S. FOREI GN POLI CY CLASS.

Q AND I N TH' S SI TUATI ON W TH RESPECT TO TRANSFORVATI VE AND
NONTRANSFORMATI VE, | NOTI CE YOU DIDN T SELECT EI THER, |'S THAT
CORRECT?

A THAT' S CORRECT.

Q AND CAN YQU EXPLAIN TO US WHY YOU DI D NOT SELECT El THER

TRANSFORVATI VE OR NONTRANSFORVATI VE?
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A VELL SIM LAR TO THE LAST ONE, I N MY JUDGVENT THERE WERE
ELEMENTS THAT WERE TRANSFORVATI VE | N THE SENSE THAT | WAS
PUTTI NG FORWARD THE EMPI RI CAL DATA AS TO HOW THE EXECUTI VE
BRANCH WORKS FOR THE PURPOSE OF ANALYZI NG THECRI ES THAT WERE
El THER NOT DI SCUSSED OR NOT DI SCUSSED | N DEPTH I N THE READI NG
SO WAS USING IT FOR A DI FFERENT SORT OF PURPCSE.

ON THE OTHER HAND | THI NK PROBABLY VI S-A-VIS THE LAST
READI NG THI'S ONE WEI GHS A LI TTLE MORE I N THE NONTRANSFORNATI VE
SENSE BECAUSE THE PURPCSE WAS TO GET ACROSS THE EMPI RI CAL
READI NG SO IN My SENSE, YOU KNOW | T WAS THE BEST THI NG TO DO
WAS TO CHECK NEI THER OR POTENTI ALLY TO CHECK BOTH.
Q UPON EVALUATI NG ALL OF THE SUBFACTORS OF FACTOR 1, DI D YQU
REACH A CONCLUSI ON AS TO WHETHER FACTOR 1 VEI GHED I N FAVOR OF
FAI R USE?
A | DI D.
Q WHAT WAS THAT CONCLUSI ON?
A THAT | T DI D.
Q AND TURNI NG TO PAGE 2 OF YOUR CHECKLI ST DX-481, FACTOR 2,
YOU SELECTED PUBLI SHED WORK, FACTUAL OR NONFI CTI ON VWORK
AND | MPORTANT TO EDUCATI ONAL OBJECTI VES; WAS I T A PUBLI SHED
WORK?
A YES.
Q AND FACTUAL OR NONFICTION, WAS IT A FACTUAL OR NONFI CTI ON
WORK?

A YES.
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Q WAS | T | MPORTANT TO YOUR EDUCATI ONAL OBJECTI VES?
A T WAS | MPORTANT. | CONSIDERED I T TO BE | MPORTANT TO MY
EDUCATI ONAL OBJECTI VES.
Q VWHY | S THAT?
A VELL GETTI NG ACROSS THE EMPI RI CAL | NFORVATI ON AS TO HOW
THE EXECUTI VE BRANCH FUNCTI ONS.
Q OKAY. AND UPON EVALUATI NG FACTOR 2 OF THI'S CHECKLI ST, DI D
YOU REACH A CONCLUSI ON ABOUT WHETHER FACTOR 2 WEI GHED | N FAVOR
OF FAI R USE?
A | DI D.
Q TURNI NG THE FACTOR 3, AMOUNT AND SUBSTANTI ALI TY OF THE
PORTI ON USED, UPON EVALUATI NG THAT SECTION DI D YOU REACH A
CONCLUSI ON AS TO WHETHER FACTOR 3 WEI GHED | N FAVOR OF FAI R USE?
A | CONCLUDED THAT | T DI D.
Q OKAY. AND WHY | S THAT?
A BECAUSE, AGAIN, A SMALL PORTION OF THE WORK WAS USED. |
APPLY A STRI CT 20 PERCENT RULE, AND IN THI S CASE THE READI NG
CONSTI TUTED LESS THAN 10 PERCENT OF THE BOCK.

| CONSI DERED THE PORTI ON USED NOT TO BE CENTRAL OR
SI GNI FI CANT TO THE ENTI RE WORK BECAUSE THE WORK |'S NOT ENTI RELY
ABQUT EXECUTI VE BRANCH POLI TI CS BUT RATHER FOCUSES ON A W DE
VARI ETY OF DI FFERENT ASPECTS OF U. S. FORElI GN PCLI CY.

AND, FI NALLY, | NARROALY TAI LORED THE CHAPTER TO MY
EDUCATI ONAL PURPOSE. THE CHAPTER BASI CALLY COVERED ALL OF THE

ASPECTS OF THE EXECUTI VE BRANCH STRUCTURE THAT | WANTED TO
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COVER, AND | ASS|I GNED THAT PORTI ON THAT DI D.
Q AND WAS THERE ANY PORTI ON I N THAT CHAPTER THAT YQU
ASSI GNED THAT YOU DI DN T NEED FOR YOUR PARTI CULAR CLASS THAT
YOU VWERE TEACHI NG | N YOUR VI EW?
A NO.
Q TURNI NG TO FACTCR 4, EFFECT ON MARKET FOR THE ORI G NAL,
UPON EVALUATI NG FACTOR 4 ON THE CHECKLI ST, DI D YOU REACH A
CONCLUSI ON ABQUT WHETHER THAT FACTOR WEI GHED | N FAVOR OF FAI R
USE?
A | CONCLUDED THAT | T DI D.
Q AND VWHAT WAS THE BASI S FOR YOUR CONCLUSION THAT IT DID
VEIGH I N FAVOR OF FAI R USE?
A VELL, | CONCLUDED THAT I'T WOULD HAVE NO S| GNI FI CANT EFFECT
ON THE MARKET, AND THAT | T WOULD I N FACT STI MULATE THE MARKET
FOR THE WORK, AND, AGAIN, AS YOU CAN SEE THERE THAT THERE WAS
NO SI M LAR PRODUCT MARKETED, THAT LI CENSI NG WAS NOT REASONABLY
AVAI LABLE AND THAT | OWNED THE BOOK AND THAT THE ACCESS WOULD
BE RESTRI CTED.

W TH RESPECT TO OMNI NG THE BOOK OR THE LI BRARY OMWNI NG
THE BOOK, JUST TO NOTE THAT FOR ME |' VE ALWAYS APPLI ED THAT AS
A STRICT RULE. IF |1 DON T OMN THE BOOK OR THE LI BRARY DOESN T
OM THE BOOK, | DON T GET TO THE FAI R USE STAGE.
Q AND VWHAT DO YOU MEAN BY THAT YOU DON T GET TO THE
CHECKLI ST STAGE?

A VELL, I SIMPLY WOULDN' T PUT THE READI NG ON My SYLLABUS,
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AND, THEREFORE, | WOULDN T FILL OUT A CHECKLI ST I N ORDER TO
DETERM NE WHETHER | T COULD BE REQUESTED.
Q IS 1T THE CASE THAT YOU ALWAYS FILL QUT A CHECKLI ST FOR
WORKS THAT YOU RE CONSI DERI NG USI NG | N YOUR CLASS, OR ARE THERE
I NSTANCES WHERE YQU M GHT CONSI DER USI NG A PARTI CULAR READI NG
FOR YOUR CLASS BUT THEN DECI DE NOT' TO FILL OJT A FAIR USE
CHECKLI ST FOR THAT WORK?

MR KRUGVAN:  OBJECTI ON, LACK OF FOUNDATI ON. THE
W TNESS TESTI FI ED THAT HE DIDN' T FI LL OQUT THE CHECKLI ST.

THE COURT: OVERRULED.

THE WTNESS: THE LATTER OF WHAT YOU SAID. | WOULD
ONLY FILL OUT A CHECKLIST IF | HAD A REASONABLE -- I F | WANTED
TO USE THE WORK SUBSTANTI VELY AND | F | HAD A REASONABLE
EXPECTATI ON THAT | T WOULD BE CONSI DERED FAI R USE.

AND THE TWD SORT OF STRICT STANDARDS THAT | APPLY ARE
THE OMNERSHI P PART. |IF I DONT OMN I T OR THE LI BRARY DCESN T
OWIT, | DONT PUT IT ON THE LI ST, AND THE LENGIH OF THE WORK,
| DON' T REQUEST ANYTH NG MORE THAN 20 PERCENT.
Q SO | F YOU VWERE CONSI DERI NG A WORK AND YQU WANTED TO USE
MORE THAN 20 PERCENT OF THAT PARTI CULAR WORK, WOULD THERE EVER
BE A Sl TUATI ON WHERE YOU WOULD FI LL OQUT A CHECKLI ST FOR THAT
READI NG AND REQUEST THAT | T BE LOADED TO ERES?

MR KRUGVAN:  SAME OBJECTI ON AS BEFCRE, YOUR HONCR,
H S TESTI MONY | S HE DOESN T PHYSI CALLY COVPLETE CHECKLI STS.

THE COURT: OVERRULED.
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THE WTNESS: COULD YOU SAY THE QUESTI ON AGAI N?
BY MS. MOFFITT:
Q I"LL TRY. |F YOU WERE CONSI DERI NG A READI NG THAT YQU
WANTED TO USE I N CLASS AND THAT READI NG WAS 20 PERCENT OR MCRE
OF THE ACTUAL WORK AT | SSUE, WOULD YQU FI LL QUT A CHECKLI ST FOR
THAT READI NG THAT CONSTI TUTED 20 PERCENT OR MORE OF THE BOOK?
A NO | WOULDN T. | F I'T CONSTI TUTED MORE THAN 20 PERCENT, |
WOULDN T FILL OQUT A CHECKLI ST OR CONSIDER PCSTING I T. | WOULD
REDUCE THE LENGTH OR FI ND A DI FFERENT READI NG
Q OKAY. W TH RESPECT TO FACTOR 4, NO SI GNI FI CANT EFFECT ON
THE MARKET OR POTENTI AL MARKET, WHY DI D YOU SELECT THAT FACTOR?
A | SELECTED THAT FACTOR BECAUSE IN MY JUDGMVENT | WOULD NOT
HAVE ASSI GNED THE TEXTBOOK FOR PURCHASE HAD | NOT BEEN ABLE TO
POST THE READI NG ON ERES.
Q AND | N TERVB OF USE STI MULATI NG THE MARKET FOR THE
ORI G NAL WORK, WHAT WAS YOUR THI NKI NG THERE?
A VELL AS WTH THE LAST ONE, | THOUGHT THAT THE READERS
M GHT BE STI MULATED BY THE QUALI TY OF THE READI NG TO PURCHASE
THE ENTI RE WORK TO HELP THEM W TH STUDYI NG

AND, AGAIN, I T'S WORTH NOTI NG THE PAPER THAT' S
ASSI GNED FOR THE CLASS WH CH REQUI RED, AS | SAlI D BEFORE, THAT
THE STUDENTS APPLY THREE OF THE THEORETI CAL PERSPECTI VES TO ANY
FOREI GN PCLI CY DECI SI ON, AND JUST AS THE PREVI QUS READI NG COULD
HAVE HELPED THEM W TH THE EMPI RI CAL ANALYSI S OF THE DECI SI ON,

TH S READI NG COULD HELP THEM W TH UNDERSTANDI NG THE THECRI ES
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THAT WE COVER BETTER BECAUSE THERE ARE OTHER PORTI ONS OF THE
BOOK THAT COVER I N A DI FFERENT ANGLE SOVE OF THE THEORI ES THAT
WE' VE LOOKED AT.

Q NO SI M LAR PRODUCT MARKETED BY THE COPYRI GHT HOLDER, WWHY
DI D YOU SELECT THAT FACTOR?

A BECAUSE | DI D A CAREFUL LOOK AT A VARI ETY OF SOURCES TO
DETERM NE WHETHER THERE WERE PRODUCTS OF THI S QUALITY OR
CHAPTERS OF THI'S QUALITY ON THI S TCPI C AVAI LABLE, AND I

DETERM NED THAT THERE WEREN T.

Q AND FI NALLY W TH RESPECT TO LI CENSI NG OR PERM SSI ON
UNAVAI LABLE, WHAT WERE YOUR REASONS FOR SELECTI NG THAT FACTOR?
A VWELL AGAIN | DON T REMEMBER THE SPECI FI C ANALYSI'S, BUT |
BELI EVE THAT | T RELATES BACK TO My BAD EXPERI ENCES W TH
COURSEPACKS AND THE COST AND TI ME | NVOLVED THERE LED ME TO
CONCLUDE, | BELIEVE, THAT THEY WERE NOT REASONABLY AVAI LABLE.
Q NOW UPON ANALYZI NG THE FOUR FACTORS QUTLINED IN THI S
PARTI CULAR CHECKLI ST, DI D YOU REACH AN OVERALL CONCLUSI ON W TH
RESPECT TO THE FOUR FACTORS ABOUT WHETHER YOUR USE OF THI S
EXCERPT WOULD BE A FAI R USE?

A | DD | CONCLUDED THAT | T WOULD BE.

Q WOULD BE A FAI R USE?

A WOULD BE FAI R USE.

Q OKAY. AND AT SOVE PO NT IN TIME DD YOU COWUNI CATE TO
THE LI BRARY THAT YOU WANTED THESE TWO EXCERPTS LOADED ONTO

ERESERVES?
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A | DI D.
Q I F YOQU COULD TURN TO DEFENDANTS EXH BI T 508 I N YOUR
NOTEBOCK, AND |'M GO NG TO ASK YQU | F YOU RECOGNI ZE THI' S
DOCUMENT?
A I DO
Q VWHAT IS IT?
A | T APPEARS TO BE AN E- MAI L FROM THE LI BRARY RESERVES DESK
TO ME DATED JULY 21ST, 2009 STATI NG THAT THEY HAD FI NI SHED
UPLOADI NG ALL OF MY REQUESTED MATERI AL TO MY COURSE PAGE FOR
U S. FOREIGN PCLICY A VING ME THE PASSWORD AND NOTI NG THAT THE
PAGE WOULD BE AVAI LABLE TO ME FOR REVI EW ON AUGUST 10TH WHI CH
IS RIGHT AT THE BEA NNI NG OF FALL SEMESTER WHICH | S THE
SEMESTER THAT THE READI NGS WOULD BE UP.
Q IN YOUR EXPERI ENCE IS THI S A REGULAR PRACTI CE OF THE
LI BRARY TO SEND THI S TYPE OF AN E-MAIL TO YOU AFTER YOU VE
REQUESTED THAT CERTAI N READI NGS BE LOADED TO ERES?
A YES.
Q AND | S | T YOUR REGULAR PRACTI CE TO KEEP E- MAI L RECORDS
SUCH AS THIS ONE I N THE ORDI NARY COURSE OF YOUR WORK AS A
PROFESSOR AT GEORA A STATE W TH RESPECT TO YOUR READI NGS?
A YES.

M5. MOFFITT: YOUR HONOR, WE WOULD MOVE DEFENDANTS'
EXH BI T 508.

MR KRUGVAN:  NO OBJECTI ON.

THE COURT: | T°S ADM TTED.
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BY MS. MOFFITT:

Q "D LIKE TO DI RECT YOUR ATTENTI ON TO THE FI RST PACGE OF
DX-508. THERE' S A SECTI ON THERE ENTI TLED MATERI AL NOT' O\NED BY
THE LI BRARY; DO YOQU SEE THAT?

A YES.

Q AND UNDER THAT THERE IS A SECTI ON ENTI TLED ELECTRONI C
BOOK; DO YOQU SEE THAT?

A YES.

Q AND THE FI RST | TEM LI STED I N THAT SECTION IS A BOOK TI TLED
CONTEMPORARY CASES IN U. S. FOREI GN POLI CY; DO YQU SEE THAT?

A YES.

Q AND | S THAT ONE OF THE BOCKS THAT WE' VE BEEN DI SCUSSI NG
TODAY?

A THAT' S CORRECT.

Q AND A FEW LI NES UP FROM THAT TI TLE THERE' S A LI NE THAT
SAYS COPYRI GHT STATUS, | T FALLS UNDER FAI R USE ACCORDI NG TO THE
FAI R USE CHECKLI ST | COVPLETED; DO YOU SEE THAT?

A YES.

Q WHAT DOES THAT SENTENCE I N THI S PARTI CULAR EXCERPT

I NDI CATE TO YQU?

A VELL, IT I NDI CATES WHEN | CLI CKED THE | TEM SAYlI NG THAT
WHEN | SUBM TTED I T, IT I NDI CATED TO ME THAT | HAD COMPLETED A
FAI R USE ANALYSI S AND DETERM NED THAT IN MY BEST JUDGVENT THE
READI NG WAS FAI R USE.

Q OKAY. TURNI NG TO THE SECOND PAGE OF THIS EXH BI T MARKED
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65539, THERE IS AN ENTRY FOR THE U.S. FOREI GN PCLI CY WORK BY
STEPHEN HOOK; DO YOQU SEE THAT?

A I DO

Q AND | S THAT THE SAME BOOK THAT WE' VE BEEN TALKI NG ABQUT
TODAY?

A YES.

Q A FEWLINES UP FROM THE TI TLE U. S. FOREI GN PCLI CY THERE S
AN ENTRY THERE COPYRI GHT STATUS, | T FALLS UNDER FAI R USE
ACCORDI NG TO THE FAI R USE CHECKLI ST | COVPLETED; DO YOU SEE
THAT?

A YES.

Q WHAT DOES THAT SENTENCE | NDI CATE TO YOQU?

A VWELL AS WTH THE LAST ONE, WHEN | CLI CKED THAT BOX I T

I NDI CATED TO ME THAT | HAD FI LLED QUT CR COWPLETED A FAI R USE
CHECKLI ST, AND THAT I N My BEST JUDGVENT THE READI NG WAS FAI R
USE.

Q NOW I F I'T WERE DETERM NED THAT YOUR USE OF THE RETURN OF
THE | MPERI AL PRESI DENCY EXCERPT WAS NOT A FAI R USE, WHAT WOULD
YOU DO FOR THAT PARTI CULAR CLASS?

A I WOULD REQUEST THAT I'T BE TAKEN DOWN AND NOT USED AGAI N.
Q WHAT WOULD YQU USE | NSTEAD, DO YQU THI NK, FCOR YOUR

PARTI CULAR COURSE?

A "D HAVE TO REFLECT. | COULDN T PO NT TO ANY SPECI FI C
THING BUT | WOULD FI ND ANOTHER READI NG TO USE.

Q AND | F | T WERE DETERM NED THAT YOUR USE OF THE FOREI GN
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PCLI CY BUREAUCRACY EXCERPT WAS NOT A FAI R USE, WHAT WOULD YQU
DO W TH RESPECT TO YOUR CLASS?
A VELL, 1'D ALSO TAKE | T DOMN AND NOT USE I T AGAI N.
Q WOULD YOU USE ANOTHER WORK | NSTEAD?
A | WOULD PROBABLY LOOK FOR AN ALTERNATI VE WORK THAT COULD
BE POSTED UNDER FAI R USE.
Q AND | F YOU WERE GENERALLY PRCHI Bl TED FROM USI NG THE ERES
SYSTEM WOULD THAT AFFECT YOUR ABI LI TY TO EDUCATE YOUR STUDENTS?
A I THHNK I'T WOULD. | THI NK THE ERES SYSTEM HAS BEEN VERY
| MPORTANT FOR MY COURSES BECAUSE THE COURSES THAT | TEACH
I NCLUDI NG THI ' S ONE | NVOLVE VERY CONTROVERSI AL TOPICS | N VWH CH
PEOPLE HAVE A W DE VARI ETY OF DI FFERENT VI EW5 AND CPI NI ONS.
AND SO | THI NK TO TEACH THE COURSE AS EFFECTI VELY
I TS | MPORTANT TO HAVE A W DE VAR ETY OF DI FFERENT READI NGS BY
DI FFERENT AUTHCORS, AND SO ERES IS THE ONLY WAY THAT |I'VE FOUND
THAT' S PRACTI CAL AND COST EFFECTI VE FOR STUDENTS TO BE ABLE TO
ACCESS A WDE VARI ETY OF DI FFERENT PERSPECTI VES ON THE TOPI C,
AND SO W THOUT THAT | THINK | T WOULD BE DI FFI CULT TO TEACH THE
CLASS AT THE SAME LEVEL OF QUALITY THAT |I'D LIKE TO
M5. MOFFITT: | DON T HAVE ANY FURTHER QUESTI ONS.
CROSS- EXAM NATI ON
BY MR KRUGVAN:
Q GOOD AFTERNOON.
A G0OD TO SEE YQU AGAI N.

Q ON DI RECT YQU TESTI FI ED THAT YOU VE NOT RECEI VED ROYALTI ES
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FROM THE SALES OF PUBLI CATI ONS THAT YOUR WORKS HAVE APPEARED
IN, |'S THAT CORRECT?

A.  THAT' S CORRECT.

Q  YOU VE NOT PUBLI SHED A BOOK; |S THAT CORRECT?

A.  THAT' S CORRECT.

Q  AND YOU WOULD AGREE THAT THEY' RE BENEFI TS TO BEI NG
PUBLI SHED APART FROM ROYALTI ES?

A.  THERE CERTAINLY ARE. THERE' S SALARY BENEFI TS AND
PROMOTI ON -- THE BENEFI TS COM NG FROM BEI NG FI NANCED BY THE
UNI VERSI TY.

Q  AND REPUTATION |'S ONE OF THOSE BENEFI TS, CORRECT?

A YES.

Q  AND, IN FACT, YOU RECENTLY BECAME A TENURED ASS| STANT
PROFESSOR OF HI STORY AT GEORGI A STATE; |S THAT CORRECT?

A ASSOCI ATE PROFESSOR OF POLI TI CAL SCl ENCE.

Q  YES?

A.  RECENTLY TENURED, SO THAT' S GOOD.

Q IT S SOMVETI MES HARD TO KEEP ALL OF THE PROFESSORS
STRAI GHT.

A YEAH VE HAVE OUR OWN WAY OF TALKI NG

Q  YOUR BELIEF IS THAT THE WORKS YOU PUBLI SHED CONTRI BUTED TO
YOUR ATTAI NI NG TENURE AT GEORGI A STATE; |S THAT CORRECT?

A. | BELIEVE IT DID.

Q I N FEBRUARY OF 2009 YOU LEARNED THAT A NEW POLICY ON

COPYRI GHT HAD BEEN ADCPTED FOR GEORA A STATE?

ANDRE G ASHLEY, O C R



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

8 - 142

SOVETI ME DURI NG THAT FULL SEMESTER, YES.
AND FEBRUARY WOULD BE THE SPRI NG SEMESTER?

SPRING |'M SCRRY, SPRI NG SEMESTER

o > O >

AND YOU LEARNED OF THE NEW PCLI CY VIA AN E- MAI L FROM
SOMEONE AT THE UNI VERSI TY; IS THAT CORRECT?

A THAT' S My RECOLLECTI ON.

Q AND YOU READ A SUMVARY OF THE POLI CY THAT WAS I N THE
E-MAIL;, 1S THAT CORRECT?

A YES.

Q AND YOU DON' T RECALL WHETHER YOU READ THE ENTI RE PQOLI CY;

I S THAT CORRECT?

A "M NOT SURE WHAT WOULD CONSTI TUTE THE ENTI RE POLI CY, BUT
WHAT | RECALL READING IS A SUMVARY I N THE E-MAI L AND ALSO THE
FAI R USE CHECKLI ST | TSELF.

Q YOU RECALL ONE OR MORE E- MAI LS DETAI LI NG THE AVAI LABI LI TY
OF TRAI NI NG SESSI ONS FOR THE NEW PCLI CY FOLLOW NG | TS ADOPTI ON,
CORRECT?

A I DO

Q BUT YOU UNDERSTOOD ATTENDANCE AT THOSE SESSI ONS WAS NOT
MANDATCRY, CORRECT?

A MY UNDERSTANDI NG OF I T WAS THAT | T WAS NOT MANDATORY.

Q AND YOU HAVE NO SPECI AL TRAI NI NG | N COPYRI GHT LAW
CORRECT?

A NO SPECI AL TRAI NI NG BEYOND THE EXPOSURE | ' VE HAD THAT W\E

TALKED ABOUT EARLI ER
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Q AND NOTW THSTANDI NG THAT YOU OPTED NOT TO ATTEND ANY ONE
OF THE TRAI NI NG SESSI ONS BEI NG OFFERED; |'S THAT CORRECT?

A My SENSE WAS THAT | COULD FI LL QUT THE FAI R USE CHECKLI STS
EFFECTI VELY W THOUT THE ADDI TI ONAL TRAI NI NG THAT I T WAS CLEAR
ENOUGH FOR ME TO DO THAT.

Q | F YOU COULD TAKE A LOOK AT THE SYLLABUS DEFENDANTS'

EXH BIT 623, TH S IS THE SYLLABUS FOR THE 3450 COURSE THAT YQU
TAUGHT I N THE FALL 2009 SEMESTER; IS THAT CORRECT?

A THAT' S CORRECT.

Q AND ON PAGE 2 OF THI 'S UNDER EXAM5, YOU SAI D BOTH THE

M DTERM AND FI NAL W LL BE BASED ON LECTURE CONTENT AND

READI NGS; |'S THAT CORRECT?

A THAT' S CORRECT.

Q AND ANYTHING | SAY I N CLASS | S FAIR GAME FOR EXAMS ALONG
W TH ANYTHI NG I N THE ASSI GNED READI NGS, CORRECT?

A THAT' S CORRECT.

Q AND YOU EXPECTED THE STUDENTS TO READ ALL OF THE ASSI GNED
READI NGS; |'S THAT CORRECT?

A | DI D.

Q AND THOSE ASSI GNED READI NGS, AS YQU SAI D, WERE FAI R GAME
FOR EXAM5 YOU GAVE YOUR CLASS?

A YES.

Q I N OTHER WORDS, STUDENTS WERE TO BE TESTED ON THOSE

READI NGS, CORRECT?

A YES, I N ADDI TION TO THE LECTURE, YES.
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Q AND THE GRADE AT LEAST I N PART WOULD DEPEND ON WHETHER OR
NOT' THEY HAD READ THOSE WORKS, CORRECT?

A YES.

Q AND THE ASSI GNED WORKS | NCLUDED THE ESSAYS AND THE WORKS
IN THE BOOKS BY HOOK AND JACKSON DEFENDANTS' EXHI BI'T 777 AND
776, 1S THAT CORRECT?

A BY HOOK ON THE ONE HAND, AND BY LANTI S AND MOSKOW TZ ON
THE OTHER

Q YES, |'M SCRRY, AND THE EXAMS | NCLUDED THE ESSAYS THAT - -
THE READI NGS | NCLUDED THE ESSAYS | N THOSE WORKS, CORRECT?

A YES.

Q AND STUDENTS WERE ASSI GNED TWO REQUI RED TEXTS THAT WERE
AVAI LABLE FOR PURCHASE, CORRECT?

A THAT' S CORRECT.

Q AND THE OTHER ASSI GNED READI NGS WERE EQUALLY | MPORTANT AS
YOU WROTE ON PAGE 4 OF THE SYLLABUS AT DEFENDANTS' EXHI BI T 623?
A YES, | REMEMBER WRI TI NG THAT.

Q THAT ALL THE READI NGS WERE EQUALLY | MPORTANT WHETHER PART
OF THE ASSI GNED TEXT OR THE READI NGS THAT WERE AVAI LABLE ON
ERES, CORRECT?

A YES.

Q NOW YOU ARE VERY CAREFUL W TH SYLLABI FOR THE COURSES THAT
YOQU TEACH;, IS THAT CORRECT?

A YES.

Q YOU TAKE A LOT OF TIME TO TRY TO FIND THE BEST READI NGS ON

ANDRE G ASHLEY, O C R



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

8 - 145

EACH PARTI CULAR TOPI C?

A I DO

Q AND YOU RE NOT' SOVEBCODY WHO JUST ASSI GNS A SI NGLE TEXTBOOK
AND USES A DI FFERENT CHAPTER EACH WEEK, CORRECT?

A THAT' S RI GHT.

Q AND YQU BELI EVE A CLASS IS BETTER I F YQU TRY TO SEEK QUT
THE VERY BEST READI NGS FOR THE CLASS?

A A CLASS OF THI'S TYPE CERTAINLY. | MEAN | COULDN T SPEAK
TO SAY A PHYSI CS CLASS WHERE THERE' S FEWER CONTROVERSI ES AT THE
I NTRODUCTORY LEVEL, BUT IN THIS CLASS | CERTAINLY THI NK SO

Q FOR THE CLASSES YOU TEACH?

A FOR THE CLASSES | TEACH, YES.

Q AND THAT' S PRECI SELY WHAT YOQU DID FOR THI S CLASS, YQOU VEENT
QUT AND SELECTED THE VERY BEST READI NGS THAT YOU COULD FI ND,
CORRECT?

A THAT' S WHAT | TRIED TO DO, YES.

Q NOW YOUR QUTLI NE FOR THE COURSE WAS Di VI DED | NTO THREE
PARTS. THE FIRST ONE | S ON PACGE 4 OF THE SYLLABUS, AND THAT
WAS THE HI STORI CAL ROOTS; |'S THAT CORRECT?

A THAT' S CORRECT.

Q AND THAT COVERED THE FI RST THREE WEEKS OF THE COURSE?

A YES.

Q AND THEN WHEN YOU GO TO THE NEXT PAGE ON PAGE 5 OF THE
SYLLABUS, PART 2 OF THE COURSE WAS ENTI TLED EXPLANATIONS; | S

THAT CORRECT?
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A THAT' S RI GHT.

Q AND I T WAS FOR THI 'S PART 2 OF THE COURSE THAT YOU ASSI GNED
THE LANTI'S AND MOSKOW TZ WORK THAT 1S I N EVI DENCE;, | S THAT
CORRECT?

A THAT' S CORRECT.

Q DEFENDANTS' EXH BIT 776; IS THAT CORRECT?

A YES.

Q NOW ON DI RECT | BELI EVE YOQU TESTI FI ED THAT THI S WAS
BACKGROUND READI NG FOR THI' S PART OF THE COURSE; |S THAT
CORRECT?

A YES.

Q BUT YOU WERE NOT SAYI NG THAT YOU DI D NOT EXPECT STUDENTS
TO READ TH S WORK?

A NO, | EXPECTED THEM TO READ I T.

Q AND YQU, | N FACT, BELIEVED THAT IT WAS NECESSARY TO

ACHI EVE YOUR EDUCATI ONAL OBJECTI VES FOR TH S COURSE;, 1S THAT
CORRECT?

A YES.

Q AND AM | CORRECT THAT THI S ESSAY BY LANTI S AND MOSKOW TZ
IS THE ONLY ESSAY IN THAT COLLECTI ON OF ESSAYS DEFENDANTS'
EXH BIT 776 THAT WAS EDI TED BY RALPH CARTER?

A "M SORRY, CAN YOQU SAY THE QUESTI ON AGAI N?

Q | APCLOG ZE. THE ESSAY THE RETURN OF THE | MPERI AL

PRESI DENCY, THE BUSH DOCTRI NE AND U. S. I NTERVENTION IN IRAQ IS

THE ONLY ESSAY | N THAT COLLECTI ON OF ESSAYS THAT WAS AUTHORED
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BY LANTI S AND MOSKOW TZ?
A "D ACTUALLY HAVE TO LOOK TO SEE WHETHER THEY M GHT HAVE

VWRI TTEN A DI FFERENT ONE, BUT TO MY RECCLLECTION I T'S THE ONLY

ONE.
Q I F YQU FEEL | T NECESSARY, THE BOOK IS I N FRONT OF YQU?
A OKAY.
YES, | T APPEARS TO BE THE ONLY ESSAY WRI TTEN BY THEM
IN THE BOCK.

Q NOW I F YOU COULD GO TO THE TOPI C FOR WEEK 8 OF THE COURSE
AND THAT WAS THE EXECUTI VE BRANCH DEPARTMENTS, ROLES, TENSI ONS
AND REFORM DO YOQU SEE THAT?

A I DO

Q AND ONE OF THE ASSI GNED READI NGS FOR THI S WEEK WAS THE
WORK BY STEPHEN W HOOK, CHAPTER 6, THE FOREI GN POLI CY
BUREAUCRACY IN U. S. FOREI GN POLI CY, WASHI NGTON DC, CQ PRESS,
AND THAT WAS PAGES 153 TO 186; IS THAT CORRECT?

A YES.

Q AND THAT WAS | BELI EVE CHAPTER 6 OF THE WORK BY HOOK; | S
THAT CORRECT?

A YES, THAT' S CORRECT.

Q NOW YOU REVI EMED A NUMBER OF POSSI BLE READI NGS FOR THAT
ASSI GNVENT; | S THAT CORRECT?

A YES.

Q AND ON THI' S PARTI CULAR TOPI C EXECUTI VE BRANCH POLITICS, IN
YOUR JUDGVENT THAT CHAPTER FROM THE HOOK BOOK WAS THE BEST
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SUBSTANTI VE SUMMARY OF HOW THE FOREI GN POLI CY BUREAUCRACY
WORKS; | S THAT CORRECT?

A THAT' S CORRECT.

Q AND FOR THAT REASON YQU ASSI GNED THAT CHAPTER AS A

REQUI RED READI NG FOR WEEK 8 OF YOUR COURSE; |'S THAT CORRECT?

A THAT' S CORRECT.

Q AND COPI ES OF BOTH OF THOSE WORKS THAT WE' VE JUST LOOKED
AT DEFENDANTS' EXH BI T 777 AND 776, PORTI ONS FROM THOSE WERE
MADE AVAI LABLE TO STUDENTS ON ERESERVE, CORRECT?

A YES.

Q AND THOSE COPI ES WERE MADE AVAI LABLE TO THE STUDENTS I N
YOUR CLASS W THOUT PAYMENT OF ANY PERM SSI ONS TO THE OMNER OF
THE R GHTS TO THE COPYRI GHT TO THOSE WORKS, CORRECT?

A VELL, THAT'S SOVETHI NG YOU LL PROBABLY HAVE TO TALK TO THE
LI BRARY ABOUT. My UNDERSTANDI NG IS ESSENTI ALLY THAT |
PERFORMED THE FAI R USE ANALYSI'S, DETERM NED THAT I N My BEST
JUDGMVENT I T WAS FAI R USE AND REQUESTED THAT THEY BE POSTED, AND
THEN | DO KNOW THAT THEY WERE | N FACT POSTED ONLI NE THROUGH THE
ERES DESK, AND THEN BEYOND THAT, | THI NK IS PROBABLY NOT -- |
MEAN THAT' S BASI CALLY WHAT My UNDERSTANDI NG IS AS THE
PROFESSOR.

Q AS A PROFESSCR YOU KNOW THAT YQU DI D NOT PAY ANY

PERM SSI ONS TO THE PUBLI SHERS OF THOSE TWD BOCOKS FOR PERM SSI ON
TO POST PORTI ONS OF THOSE BOCOKS ON ELECTRONI C RESERVES,

CORRECT?

ANDRE G ASHLEY, O C R



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

8 - 149

A NO, | DI D NOT.

Q AND YOU HAVE NO KNOALEDGE ONE WAY OR ANOTHER, | GUESS | S
WHAT YOU RE SAYI NG AS TO WHETHER THE LI BRARY PAI D PERM SSI ONS
TO THE PUBLI SHERS | N ORDER TO PCST THOSE TWD CHAPTERS FROM
THOSE BOOKS ON ERESERVE?

A I HAVE NO SPECI FI C KNOALEDGE, BUT MY SENSE | S THAT BECAUSE
THEY WERE AT LEAST IN MY JUDGMVENT FAI R USE PAYMENT WOULD NOT
NORMALLY BE REQUI RED.

Q SO AT LEAST I'T'S YOUR UNDERSTANDI NG BASED ON YOUR OMN
PERSONAL KNOALEDGE W TH RESPECT TO YOURSELF AND YOUR BELI EF AS
TO THE LI BRARY THAT NO PERM SSI ONS WERE PAI D TO THE PUBLI SHERS
FOR THE ABILITY, FOR THE RI GHT TO PUT COPI ES OF THOSE TWO WORKS
ON ELECTRONI C RESERVE AND PROVI DED TO STUDENTS | N THAT CLASS,
CORRECT?

A | DON' T HAVE ANY SPECI FI C KNOALEDGE EI THER WAY, BUT WY
UNDERSTANDI NG WHICH IS LIM TED OF THE FAIR USE DOCTRI NE, | S
THAT | F SOVETHING | S FAIR USE THEN I T''S NOT' REQUI RED TO BE

PAI D.

Q IF YOU DETERM NE I T'S FAIR USE, YOU DON T HAVE TO PAY
ANYBCDY TO PUT I T UP ON ELECTRONI C RESERVE; THAT' S YOUR
UNDERSTANDI NG, CORRECT?

A VELL IFIT IS FAIR USE WVHICH I N My JUDGVENT | T WAS,

Q AND | T WAS FAIR USE | N YOUR JUDGVENT BASED ON YOUR
COVPLETI ON MENTALLY OF THE FAI R USE CHECKLI ST THAT YQU

TESTI FI ED TO EARLI ER?
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A YES.
Q NOW I F YOU CAN TURN TO DEFENDANTS EXH BI T 480, THE FI RST
PAGE OF DEFENDANTS' EXHI BI T 480, AND THI S DOCUMENT | S SOVETHI NG
THAT COMES UP ON YOUR COVPUTER, IS THAT CORRECT, AND YOU RE
ABLE TO COWVPLETE | T ELECTRONI CALLY; IS THAT CORRECT?
A THAT' S RI GHT.
Q AND VWHEN YOU MENTALLY COWPLETED THE CHECKLI ST FOR EACH OF
THESE TWD WORKS, WERE YOU LOCKI NG AT THE CHECKLI ST ON THE
COWPUTER, HAD YQU PRI NTED OQUT A COPY; | JUST WANT TO UNDERSTAND
HOW YOU VEENT ABOUT DA NG | T?
A I WAS LOOKI NG AT THE CHECKLI ST ON THE COWVPUTER
Q NOW ON PACGE 1 OF DEFENDANTS EXHI BIT 480 |IT STATES DOM AT
THE BOTTOM COVPLETE AND RETAIN A COPY OF THI S CHECKLI ST FOR
EACH FAIR USE OF A COPYRI GHTED WORK | N ORDER TO ESTABLI SH A
REASONABLE AND GOOD FAI TH ATTEMPT AT APPLYI NG FAI R USE SHOULD
ANY DI SPUTE REGARDI NG SUCH USE ARI SE.

AND YOU DI D NOT I N CONNECTI ON W TH YOUR USE OF ANY
MATERI ALS FOR THE 3450 COURSE THAT YOU TAUGHT IN THE FALL OF
2009 COVPLETE AND RETAIN A COPY OF THE CHECKLI ST FOR WORKS THAT
YOU SOUGHT TO HAVE PCSTED ON ELECTRONI C RESERVE, CORRECT?
A VWELL AS | SAI D BEFORE | COWPLETED THE FAI R USE CHECKLI ST
MENTALLY, BUT | DI D NOT PRINT AND RETAI N A PHYSI CAL COPY.
Q | NSTEAD YOU JUST FILLED I'T OQUT SORT OF I N YOUR HEAD BY
LOOKI NG AT THE CHECKLI ST, CORRECT?

A | FILLED I T QUT BY LOOKI NG AT THE CHECKLI ST AND CAREFULLY
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LOOKI NG AT EACH OF THE LI NES, EACH OF THE FACTORS.
Q AM | CORRECT THAT YQU DI D NOT BOTHER TO FI LL QUT A
PHYSI CAL CHECKLI ST FOR THE WORKS BECAUSE THE MENTAL CHECKLI STS
THAT YOU WERE FI LLI NG QUT WERE OVERWHELM NGLY | N THE LEFT- HAND
COLUWN AND | T SEEMED A RATHER STRAI GHTFORWARD DETERM NATI ON I N
YOUR JUDGVENT?
A RI GHT. ESSENTI ALLY | FOUND THE READI NGS TO BE
OVERWHELM NGLY FAI R USE AND OVERWHELM NGLY I N THOSE COLUMWNS,
AND, THEREFORE, AS YOU SAID I T SEEMED STRAI GHTFORWARD TO ME.
Q AND THERE WAS REALLY NO NEED AS YOU SAWI T AT THE TIME TO
PHYSI CALLY COVPLETE ONE AND PRINT I T QUT AND RETAIN | T?
A VELL, | DI DN T APPRECI ATE AT THE TI ME THE | MPORTANCE OF
MAI NTAI NI NG THE PHYSI CAL COPY AS PROOF, BUT CERTAINLY GO NG
FORWARD | WLL DO SO
Q VWH CH IS | TH NK WHAT YOU TOLD ME WHEN YOUR DEPGSI TI ON WAS
TAKEN?
A THAT' S RIGHT, AND THAT'S STILL WHAT | THI NK

THE COURT: YOU NEED TO MOVE AHEAD MORE RAPI DLY.

MR KRUGVAN:  YES, |'M SORRY, YOUR HONOR, | WLL
ENDEAVOR TO DO SO
BY MR KRUGVAN:
Q | TAKE | T YOU LEARNED OF THE | MPORTANCE OF COVPLETI NG AND
PRI NTI NG QUT THE CHECKLI ST WHEN | N NOVEMBER OF 2010 YOU WERE
REQUESTED BY LEGAL AFFAI RS FOR THE CHECKLI ST THAT YOU HAD

COWPLETED FOR THE COURSE THAT YOQU TAUGHT I N THE FALL OF 2009
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THAT WE' VE BEEN DI SCUSSI NG?
A THAT TI ME AND ALSO, YOU KNOW LATER AS | UNDERSTOCOD A
LI TTLE BI' T BETTER ABOQUT WHAT, YOU KNOW WHAT WAS GO NG ON I N
TERVS OF THE LI TI GATI ON AND THE NECESSI TY OF PROVI NG THE USE OF
THE FAI R USE CHECKLI ST.

BUT | SHOULD SAY THAT COWMPLETI NG THE FAI R USE
CHECKLI ST 1S SOVETHI NG THAT | DI D AT THE BEG NNI NG NOT' BECAUSE
OF THE LI TI GATI ON WHI CH WAS NOT REALLY ON MY RADAR SCREEN, |
KIND OF HAD SOVE SENSE, BUT I'T WAS BECAUSE | TOOK SERI QUSLY THE
NEED TO PROTECT THE COPYRI GATS AND WANTED TO DO A GOOD FAI TH
EFFORT.

SO FOR ME THERE WAS A DI STI NCTI ON BETWEEN THE GOOD
FAI TH EFFORT OF FI LLING QUT THE CHECKLI ST ON THE ONE HAND VHI CH
| DD FROM THE START AND THE NECESSI TY OF RETAINING I T AS SORT
OF PHYSI CAL PROOF WHI CH | APPRECI ATE MJCH BETTER NOW
Q VWHAT WAS YOUR UNDERSTANDI NG AS TO WHY YOU WERE BEI NG
REQUESTED TO I NI TI ALLY PROVI DE COPI ES OF THE CHECKLI STS THAT
YOU HAD COVPLETED?
A I N NOVEMBER 20107
Q YES, SIR
A VELL, | KNEW THAT I'T WAS RELATED TO THE ONGO NG
LI TIGATION, BUT | DIDN T KNOW THE DETAI LS OF WHAT WAS BEI NG
CONTESTED. |'VE LEARNED, | GUESS, A LITTLE BIT MORE SI NCE, BUT
AT THE TIME | KNEWIT WAS RELATED TO THE LI Tl GATI ON BECAUSE I T

WAS THE LEGAL AFFAI RS OFFI CE THAT REQUESTED IT.
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Q AND | TAKE I T WHEN THE REQUEST WAS MADE YOU ADVI SED
SOMEONE WELL | ACTUALLY DON T HAVE THE PHYSI CAL COPI ES OF THE
CHECKLI ST?

A | RESPONDED TO THE E-NMAIL TO SAY THAT WHI LE | HAD
COVPLETED THE CHECKLI ST MENTALLY, | HAD NOT RETAI NED A PHYSI CAL
COPY.

Q AND | T WAS AT THAT PO NT YOU WERE ASKED TO RECREATE THE
CHECKLI STS THAT YOU HAD COVPLETED MENTALLY?

A THAT' S CORRECT.

Q AND WERE THE CHECKLI STS THAT YOU WERE ASKED TO COWVPLETE
THE CHECKLI STS FOR THE TWO WORKS THAT WE HAVE BEEN SPEAKI NG
ABQUT TODAY?

A THAT' S RI GHT.

Q AND THOSE WERE THE ONLY TWO THAT YOU COWMPLETED PHYSI CALLY
I N NOVEMBER OF 2010; IS THAT CORRECT?

A YES.

Q NOW I F WE CAN TAKE A LOOK AT DEFENDANTS' EXHI BI' T 508, AND
I"LL BE VERY BRIEF WTH THI'S, AND I THI NK YQU TESTI FI ED THAT
TH S REFLECTS YOUR COVMUNI CATI ONS W TH THE RESERVE DESK W TH
RESPECT TO THE ELECTRONI C RESERVE POSTI NGS FOR THE FALL
SEMESTER OF THE 3450 COURSE; |S THAT CORRECT?

A THAT' S CORRECT.

Q AND | THI NK | T REFLECTS THAT YOUR REQUEST TO THE LI BRARY
WAS MADE JULY 6TH, 20107

A 20009.
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Q "M SORRY, 2009, AND THERE ARE FOUR WORKS NOT OMNED BY THE
LI BRARY THAT YOU WERE REQUESTI NG TO BE PROVI DED TO THE
STUDENTS; | S THAT CORRECT?

A THAT' S CORRECT, OANED BY MYSELF.

Q AND YOU OWNED THEM BUT NOT THE LI BRARY?

A CORRECT.

Q AND | TAKE I T YOU DELI VERED THOSE PHYSI CAL BOOKS TO THE

LI BRARY?

A THAT' S RI GHT.

Q AND THEY CONTAI NED ONE OF THOSE AS YQU TESTI FI ED ON DI RECT
THE LANTI S MOSKOW TZ WORK; IS THAT CORRECT?

A THAT' S CORRECT.

Q AND | F YOU TURN THE PAGE, | GUESS THE FOURTH WORK I N THI' S
GROUP IS THE STEPHEN HOOK WORK - -

A THAT' S RI GHT.

Q -- THAT WE' VE BEEN TALKI NG ABOQUT? THEN BELOW THAT THERE
IS A CATEGORY FOR ELECTRONI C ARTI CLES?

A CORRECT.

Q AND THEN BELOW THAT | S A CATEGORY FOR BOOKS THAT ARE OWNED
BY THE LI BRARY; | S THAT CORRECT?

A CORRECT.

Q AND | T' S YOUR UNDERSTANDI NG THAT W TH RESPECT TO THE BOOKS
THAT ARE REFLECTED ON DEFENDANTS EXHI BI T 508 THAT NO

PERM SSI ONS WERE PAI D TO THE COPYRI GHT HOLDERS OF THOSE WORKS

W TH RESPECT TO THE POSTI NGS OF THOSE MATERI ALS ON ELECTRONI C
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RESERVE?

M5, MOFFITT: OBJECTION, YOUR HONOR, TO THE EXTENT
THAT THE QUESTI ON GOES BEYOND THE TWD ACTUAL BOCOKS AT | SSUE | N
THAT SECTI ON.

THE COURT: OBJECTI ON SUSTAI NED.
BY MR KRUGVAN:
Q AM | CORRECT THAT -- GO BACK TO THE FI RST PAGE OF TH S
EXH BI T, AND YOUR RESPONSE FROM THE LI BRARY AT THE TOP CAME ON
JULY 21ST, 2009; 1S THAT CORRECT?
A | T WOULD APPEAR SO, YES.
Q DO YOU RECALL THAT THI S WAS THE ONLY RESPONSE THAT YQU
RECEI VED FROM THE RESERVE DESK W TH RESPECT TO THE WORKS THAT
YOU HAD REQUESTED BE POSTED?
A | COULDN T REALLY SAY THAT. SOMETI MES THERE ARE MJLTI PLE
COMMUNI CATI ONS | F THERE ARE QUESTI ONS ABOUT WHAT | HAVE
REQUESTED, BUT | DON T KNOW ONE WAY OR THE OTHER
Q LET ME ASK I T THIS WAY. NO ONE FROM THE LI BRARY ADVI SED
YOU OF ANY CONCERN W TH THE NUMBER OF WORKS THAT YOU WERE
REQUESTI NG TO BE POSTED ON ELECTRONI C RESERVE; | S THAT CORRECT?
A THE NUMBER OF WORKS?
Q YES, SIR
A LI KE THE COUNT NUMBER? NO, | DON T RECALL ANYONE
OBJECTI NG TO THAT.
Q AND NO ONE FROM THE LI BRARY | NDI CATED | N ANY WAY TO YQU

THAT YOUR REQUEST HAD RAI SED A RED FLAG OF ANY SORT AT THE
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LI BRARY?
A NO.
Q | F WVE CAN GO NOW TO DEFENDANTS' EXHI BI T 480, AND AS YQU

TESTI FI ED ON DI RECT, YOQU DI D NOTI' CHECK THE BOX FOR
NONTRANSFORNMATI VE?

THAT' S CORRECT.

BUT YOU PROVI DED A COPY OF A COVPLETE ESSAY FOR STUDENTS?

YES, A COVWPLETE CHAPTER, THAT'S CORRECT.

o > O >

NOW I TAKE | T BASED ON THE TESTI MONY THAT YOU GAVE ON

DI RECT THAT IT I'S YOUR BELI EF THAT SI MPLY PROVI DI NG A COPY OF A
CHAPTER, OF A COWLETE CHAPTER TO STUDENTS ON ELECTRON C
RESERVES CAN BE A TRANSFORMATI VE USE OF THE WORK UNDER THE FAI R
USE CHECKLI ST?

A My SENSE |'S THAT | T COULD BE DEPENDI NG ON HOWIT' S
ACTUALLY USED IN THE CLASS. AS | SAID IN TH S CASE, | THOUGHT
THERE WAS AN ARGUMENT ON BOTH SI DES, AND SO | SIMPLY DIDN T
CHECK EI THER ONE FOR THAT REASON, BUT I'T SEEMS TO ME | N THEORY
DEPENDI NG ON HOWV A WORK | S USED I N THE CLASS, | T COULD BE

El THER TRANSFORVATI VE OR NONTRANSFORVATI VE.

Q THAT UNDERSTANDI NG WAS NOT BASED ON ANYTHI NG THAT YOU MAY
HAVE LEARNED FROM ANY TRAI NI NG SESSI ON AT GEORA A STATE BECAUSE
YOU DIDN T ATTEND ANY OF THE TRAI NI NG SESSI ONS; 1S THAT
CORRECT?

A | DI D NOT ATTEND ANY TRAI NI NG SESSI ON.

Q AND THEREFORE YOUR UNDERSTANDI NG WAS BASED | NDEPENDENTLY
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OF ANYTHI NG THAT MAY HAVE BEEN DI SSEM NATED AT ANY OF THE
TRAI NI NG SESSI ONS, CORRECT?
A I TS BASED ON My EXPERI ENCE AS A PROFESSOR.

THE COURT: YOU KNOW | F HE DIDN' T ATTEND THE
TRAI' NI NG SESSI ON, HOW COULD HI'S UNDERSTANDI NG BE BASED ON
SOVETHI NG FROM A TRAI NI NG SESSION?  THI S 1S JUST SOUNDI NG
LI TMJS.

MR KRUGVAN: OKAY. | WLL MOVE --

THE COURT: GO AHEAD AND FI NI SH UP.
BY MR KRUGVAN:
Q NOW ON FACTOR 2 YOU DI D NOT' CHECK THE BOX FOR HI GHLY
CREATI VE, | S THAT CORRECT?
A THAT' S CORRECT.
Q AND THAT' S BECAUSE YQOU BELI EVED THAT WORKS OF NONFI CT
CAN BE CREATI VE TO THE EXTENT THEY ARE PRODUCI NG NEW
PERSPECTI VES AND NEW ARGUMENTS THAT DI D NOT EXI ST BEFORE,

CORRECT?

A VELL, | TH NK WHETHER THEY' RE CREATI VE OR NOT' WOULD DEPEND

157

| ON

ON YOUR DEFINITION. | F YOUR DEFI NI TI ON OF CREATI VE WAS THAT

SOVETHI NG | S A NEW PERSPECTI VE OR NEW ARGUMENT, THEY WOULD BE.

BUT MY SENSE BASED ON THE READI NG OF THE CHECKLI

ST,

THINK ITS WRITTEN FAIRLY CLEARLY THERE W TH THE EXAMPLES ART,

MJSI C, NOVELS, FILMs5, PLAYS, PCETRY AND FI CTI ON AND ON THE

OTHER SIDE | T SAYS FACTUAL OR NONFI CTI ON, MY UNDERSTANDI NG WAS

THAT A DI FFERENT DEFI NI TION, A MORE TRADI TI ONAL DEFI NI TI ON
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CREATI VE WAS APPLI ED.
Q THAT'S FINE. JUST BASED ON YOUR UNDERSTANDI NG OF THE
CHECKLI ST, WORKS OF NONFI CTI ON ARE BY DEFI NI TI ON NOT CREATI VE
FOR PURPCSES OF THI'S, OF THE COVPLETI ON OF THE FAI R USE
CHECKLI ST, CORRECT?
A. WORKS OF NONFI CTI ON?
Q  YES
A.  RIGHT. | SUPPOSE BASED ON MY READING OF IT, YES, |F
SOVETHI NG 1S A NONFI CTI ON WORK, | WOULD CHECK THE BOX I N THE
LEFT.

| SUPPCSE ONE COULD ALSO | NTERPRET | T THAT YOU COULD
CHECK BOTH, BUT THE WAY THAT | PERSONALLY SAWIT WAS THAT A
NONFI CTI ON WORK WOULD CHECK THE BOX ON THE LEFT.
Q AND IT'S YOUR UNDERSTANDI NG THAT THE DEFI NI TI ON FOR HI GHLY
CREATI VE WORK CONTAI NED UNDER THE NATURE OF THE COPYR! GHTED
WORK NECESSARI LY EXCLUDES WORKS OF NONFI CTI ON, CORRECT?
A THAT THE H GHLY CREATIVE BOX - -
Q YES, SIR
A. M READING OF | T WOULD BE THAT SOMVETHI NG THAT WAS
NONFI CTI ON WOULD NOT FALL UNDER THAT ON THE FAI R USE CHECKLI ST.
Q  THANK YOU. FACTOR 3, PORTION OF WORK USED |'S NOT CENTRAL
OR SI GNI FI CANT TO ENTI RE WORK AS A WHOLE, AND YOU TESTI FI ED
THAT YOU BELI EVED THAT BOTH OF THESE ESSAYS THAT YOU HAD
ASSI GNED WERE NOT CENTRAL TO THE ENTI RE COLLECTI ON OF ESSAYS

THAT THEY' RE CONTAINED I N, IS THAT CORRECT?
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THAT' S CORRECT.
BUT IS IT YOUR BELI EF THAT THE WORK BY MOSKOWN TZ - -

AND LANTI S.

o > O >

-- AND LANTI S COULD HAVE BEEN PUBLI SHED AS A STANDALONE
ESSAY AS A JOURNAL ARTI CLE?

A | COULD I MAG NE THAT I'T COULD BE.

Q ON FACTOR 4, EFFECTI VE MARKET FOR ORI G NAL, WHAT YOU WERE
CONSI DERI NG THERE WAS THE MARKET FCR THE POTENTI AL SALE OF THE
BOOKS; |'S THAT CORRECT?

A THAT' S WHAT | WAS THI NKI NG OF, YES.

Q YOU DI D NOT' CONSI DER PERM SSI ONS AS A SEPARATE NMARKET
UNDER FACTOR 4, CORRECT?

A VELL, I MAY ALSO HAVE CONSI DERED THE COURSEPACK OPTI ON
VWH CH, YOU KNOW AS | MENTI ONED BEFORE | HAD A COUPLE OF BAD
EXPERI ENCES WTH AND | AM RELUCTANT TO DO AGAIN, BUT | CAN T
REMEMBER SPECI FI CALLY WHETHER | CONSI DERED THAT. | THI NK MY
PRI MARY CONSI DERATI ON WAS WHETHER OR NOT | WOULD ASSI GN THE
BOOK FOR PURCHASE.

Q LET ME ASK I T TH'S WAY. YQU DI D NOTI' CONSI DER THE

POTENTI AL | MPACT ON THE MARKET FOR PERM SSI ONS TO USE THE WORKS
VWHEN YOU WERE COVPLETI NG FACTOR 4, CORRECT?

A ONLY TO THE EXTENT THAT | MAY HAVE CONSI DERED THE

PGSSI Bl LI TY OF USI NG A COURSEPACK FOR PURCHASE AND BASI CALLY
PLACI NG MY READI NGS I N A COURSEPACK AS |'VE DONE TWCE I N THE

PAST, AND THAT | SUPPOSE WOULD BE THE MARKET FOR PERM SSI ONS.
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I DON' T THI NK | CONSI DERED THE | NDI VI DUAL MARKET FOR
THI'S ONE READI NG | MAY HAVE CONS|I DERED THE POSSI BI LI TY OF
PUTTI NG ALL OF THE READI NGS I N A COURSEPACK AND REJECTED THAT
BECAUSE BY THIS PO NT | WAS I NCLI NED NOT TO USE COURSEPACKS
BECAUSE OF My PRI OR EXPERI ENCE.

AND FOR THAT REASON MY SENSE WAS -- | MEAN THE BOTTOM
LINE FOR ME ON TH S CHECKED FACTOR MY SENSE WAS THAT | F | WAS
NOT ALLOANED TO POST I'T ON ERES | WOULD NOT HAVE ASSIGNED I T IN
ANY OTHER WAY. | WOULD HAVE FOUND ANOTHER READI NG | F | T WAS
NOT FAI R USE.
Q EVEN THOUGH THEY MAY HAVE BEEN THE BEST WORK OQUT THERE
AFTER YOUR EXTENSI VE SEARCH, | S THAT CORRECT?
A THERE MAY BE A SECOND BEST THAT WOULD BE MORE LI KELY TO BE
READ BY STUDENTS BECAUSE OF GREATER EASE OF PUTTING I T QUT
THERE. | DO CONSI DER A VAR ETY OF FACTORS. YOU HAVE TO BE
PRACTI CAL.

ON THE OTHER HAND, | SUPPOSE THAT -- | GUESS | WOULD
HAVE TO CONSI DER THE | NDI VI DUAL CASE AND SEE WHAT THE
ALTERNATI VE READI NGS WERE, BUT MY SENSE | S THAT | WOULD FI ND
SOVETHI NG ELSE.
Q ARE YOQU TELLING THE COURT -- IF YOU CAN BRING UP EXH BI T
C- 16 OF THE JO NT FI LI NG AND FOCUSI NG ON FI RST OF ALL
CONTEMPORARY CASES IN U. S. FOREI GN POLI CY FROM TERRORI SM I N
TRADE AND THE SELECTI ON FROM THAT WORK THAT YOU POSTED FROM

MOSKOW TZ AND LANTIS, IS I T YOUR TESTI MONY THAT -- | F YOU CAN
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GO TO THE LI CENSI NG COST PER STUDENT. THI S EXHIBIT I F YOU CAN
FOCUS ON THE 476. | T'S VERY HARD TO READ. THAT IF YOU COULD
HAVE OBTAI NED PERM SSI ON FOR USE OF THAT WORK FOR A CHARCE OF
$4.76 PER STUDENT THAT YOU WOULD HAVE NOT CHOSEN THAT WORK FOR
I NSTRUCTI ON | N YOUR COURSE?

A RIGHT. WELL, | TH NK YOU HAVE TO TH NK | N THE AGGREGATE
IN THE SENSE THAT THERE WERE A NUMBER OF READI NGS THAT | POSTED
ON ERES, AND | F EACH OF THEM COST ABOQUT FI VE DOLLARS AND YQU
ADDED ALL THAT UP, I T WOULD EQUAL CLOSE TO A HUNDRED DOLLARS
VWH CH | S WHAT My PREVI QUS COURSEPACK DI D, AND SO | N THAT SENSE
LOOKING AT I T I N THE AGGREGATE, | DI D NOT' CONSI DER THAT TO BE A
REASONABLE ALTERNATI VE.

Q SO YOU RE TELLI NG THE COURT THAT YOU WOULDN T HAVE USED
THAT WORK | F | T COSTS $4. 76 PER STUDENT?

A | WOULD BE RELUCTANT. MY SENSE IS | WOULD NEED TO THI NK
SPECI FI CALLY ABOUT WHAT THE ALTERNATI VE WORKS ARE, BUT | THI NK
THERE' S A GOOD CHANCE THAT | WOULD NOT USE THE WORK.

Q OKAY. |F YOU COULD SCROLL DOWN TO THE NEXT WORK WHICH | S
THE WORK BY HOOK WHI CH | N YOUR JUDGVENT WAS THE VERY BEST
SUBSTANTI VE SUMMARY OF HOW FOREI GN POLI CY BUREAUCRACY WORKS,
AND ASSUM NG YOU COULD HAVE OBTAI NED PERM SSI ON FROM THE

PUBLI SHER TO USE THI S WORK FOR $5.32 PER STUDENT, IS IT YOUR
TESTI MONY THAT YOU WOULD NOT HAVE ASSI GNED THI S VERY BEST WORK
TO STUDENTS I N YOUR COURSE BECAUSE THE COST WOULD HAVE BEEN

$5. 32 PER STUDENT?
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A VELL, AGAIN, | THINK I WOULD HAVE TO DO A FULL ANALYSI S OF
WHAT THE ALTERNATI VES WERE, BUT, YOU KNOW THI NKING I N THE
AGCREGATE OF ALL OF THE VARI ETY OF READI NGS THAT | USE ERES
FOR, | TH NK THAT I T WOULD BE COST PRCHI BI TI VE TO CHARGE THAT
AMOUNT OF MONEY WHEN YOU ADD I T TOGETHER, AND | THI NK THAT | F |
HAD AS WAS My EXPERI ENCE PRI OR W TH THE COURSEPACK, THE

PROBABI LI TY OF STUDENTS DA NG THE READI NGS AND PURCHASI NG THE
COURSEPACK WOULD GO DOAN CONSI DERABLY.

Q ISN'T I T TRUE, PROFESSOR HANKLA, THAT YQU DI D NOT

I NVESTI GATE WHETHER LI CENSI NG CR PERM SSI ONS WERE AVAI LABLE FOR
THESE TWO WORKS?

A | DI D NOT SPECI FI CALLY | NVESTI GATE LI CENSI NG FOR THESE TWO
WORKS.

Q YOU DI D NOT' CONTACT COPYRI GHT CLEARANCE CENTER OR THE
PUBLI SHER - -

A NO.

Q -- TO DETERM NE WHETHER PERM SSI ONS WERE AVAI LABLE,
CORRECT?

A CORRECT.

Q AND | THI NK YOQU TESTI FI ED THAT ONE OF THE PROBLEMS THAT
YOU HAD W TH COURSEPACKS IS THAT I T HAD TAKEN SO LONG FOR THE
MATERI ALS TO BE ASSEMBLED AND THEY WEREN T RECEI VED UNTI L TWO
OR THREE WEEKS | BELI EVE | NTO THE COURSE?

A YES.

Q AND SO YOQU DI DN T DETERM NE WHETHER PERM SS|I ON TO USE
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THESE WORKS COULD HAVE BEEN OBTAI NED | MVEDI ATELY FROM THE
PUBLI SHER; 1S THAT CORRECT?

A | DI D NOT SPECI FI CALLY | NVESTI GATE THESE WORKS.

Q | F YU CAN BRI NG BACK UP JUST BRI EFLY THE CHECKLI ST WH CH
'S DEFENDANT' S EXHI BI T 480, AND YOU CHECKED -- UNDER FACTOR 4
PLEASE, AND YOQU CHECKED THE BOX FOR NO SI M LAR PRODUCT MARKETED
BY THE COPYRI GAT HOLDER; |'S THAT CORRECT?

A THAT' S CORRECT.

Q AND BY THAT YOU MEANT THAT I'T WASN' T I N YOUR LI BRARY AND
NOT I N THE GSU LI BRARY, CORRECT?

A | MEANT THAT AFTER MY | NVESTI GATI ON OF MY LI BRARY AND THE
GSU LI BRARY, YES.

Q YOU DI D NOT' CONTACT THE PUBLI SHER OF TH S WORK OR THE - -
YOU DI D NOT' CONTACT THE COPYRI GAT HOLDER OF THI S WORK TO
DETERM NE WHETHER THERE WAS A SI M LAR PRODUCT MARKETED BY THE
HOLDER, CORRECT?

A THAT' S CORRECT, | DI D NOT CONTACT THEM  ALTHOUGH | WOULD
ADD THAT THE NEXT LINE, | THI NK I PROBABLY COULD HAVE CHECKED
NO LONGER IN PRI NT, ALTHOUGH | CAN T ABSCLUTELY SAY FOR SURE,
BUT THIS WAS A 2005 PUBLI CATION AND I WAS PUTTING IT ON I N
20009.

Q AND YQU ALSO CHECKED THE BOX FOR USE STI MULATES MARKET FOR
ORI G NAL WORK; | S THAT CORRECT?

A THAT' S CORRECT.

Q AND | BELI EVE YOQU TESTI FI ED THAT STUDENTS M GHT HAVE BEEN
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| NSPI RED TO PURCHASE THE BOOK FROM HAVI NG READ A PORTI ON OF | T
IN YOUR CLASS, |'S THAT CORRECT, OR WORDS TO THAT AFFECT?
A YES, SIR
Q  NOW YOU KNOW OF NO STUDENTS I N YOUR POLI TI CAL SCl ENCE 3450
CLASS THAT PURCHASED El THER OF THE TWD WORKS THAT WE HAVE BEEN
TALKI NG ABOUT FOR WHI CH YOU COMPLETED THE FAI R USE CHECKLI ST,
CORRECT?
A. | DON T HAVE SPECI FI C KNOWLEDGE, BUT | DON T KNOW THEI R
PURCHASI NG HABI TS.

THE COURT: YOU VE GOT NINE M NUTES LEFT.

MR KRUGVAN: OKAY. |'M NOT GO NG TO TAKE THE NI NE
M NUTES. | WAS GO NG TO ASK ONE MORE, AND YOU KNOW WHAT, |
THI NK 1" M DONE.

THE COURT: |'M SORRY THAT | SAI D ANYTHI NG

MR KRUGVAN: THAT' S OKAY, | WAS NOT GO NG ANYWHERE
NEAR NI NE M NUTES.

MS. MOFFITT: YOUR HONOR, WE DON T HAVE ANY
QUESTI ONS.

THE COURT: YOU ARE EXCUSED, SIR  THANK YOU.

SHALL WE GET STARTED ON THE NEXT W TNESS?

MR SCHAETZEL: YES, MA' AM

THE CLERK: PLEASE RAI SE YOUR RI GHT HAND TO TAKE THE
QATH.,

JANET GABLER- HOVER,

HAVI NG BEEN DULY SWORN, WAS EXAM NED AND TESTI FI ED AS FOLLOWS:
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THE CLERK: | F YOU WLL HAVE A SEAT, PLEASE, AND
STATE YOUR FULL NAME FOR THE RECORD AND SPELL YOUR LAST NAME
ALSO

THE WTNESS: MY FULL NAME |'S JANET GABLER- HOVER
ITSGABLERHPHENHOV ASINVICIOR E R

DI RECT EXAM NATI ON

BY MS. MOFFITT:
Q YOU RE CURRENTLY A PROFESSCOR AT GECRG A STATE, CORRECT?
A YES.
Q AND ARE YQU AFFI LI ATED W TH A PARTI CULAR DEPARTMENT W THI N
GEORG A STATE?
A YES, | TEACH I N THE DEPARTMENT OF ENGLI SH AT GECRG A
STATE.
Q AND VWHEN DI D YOU START TEACH NG AT GEORA A STATE?
A TWENTY- El GAT YEARS AGO
Q CAN YQU DESCRI BE FOR US GENERALLY WHAT TYPES OF COURSES
YOU TEACH AT CECRG A STATE?
A | GENERALLY TEACH 19TH CENTURY AMERI CAN LI TERATURE AND
FEM NI ST THECRY.
Q ARE YOU THE AUTHOR ANY BOCKS?
A "M THE AUTHOR OF TWDO BOOKS, AND THE EDI TOR OF A MULTI
VOLUME SCRI VENER' S LI TERARY ENCYCLOPEDI A.
Q HOW WOULD YOU CHARACTERI ZE THE NATURE OF THE BOOKS THAT
YOQU VE PUBLI SHED?

A THE TWO BOCKS THAT | AUTHORED ARE SI NGLE- AUTHOR BOCKS, AND
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THEY' RE BOTH CULTURAL LI TERARY EXAM NATI ONS THAT ARE I N THE
19TH CENTURY.

Q ARE YOU AWARE OF ANY OF YOUR BOOKS EVER BEI NG USED BY
OTHER PROFESSCRS FOR PURPOSES OF TEACHI NG?

A YES, | WAS DELI GHTED TO FI ND QUT WHEN MY FI RST BOOK CAME
QUT I'N 1990 I WAS JUST ECSTATIC TO FI ND QUT FROM ANOTHER
COLLEAGUE THAT A PROFESSOR AT THE UNI VERSI TY OF CALI FORNI A

| RVI NE HAD PUT A CHAPTER OF MY BOOK ON RESERVE FOR HI'S STUDENTS
BECAUSE THAT MEANT THAT HE KNEW My WORK, AND | COULD CITE H M
BECAUSE | N PROMOTI ON AND TENURE DECI SI ONS YOU HAVE TO SHOW HOW
MANY TI MES YOQU VE BEEN Cl TED TO PROVE NATI ONAL AND

| NTERNATI ONAL REPUTATI ON, AND EXClI TED AS WELL THAT HI S GRADUATE
STUDENTS WERE GO NG TO BECOVE FAM LI AR WTH My WORK BECAUSE
THAT' S ABOUT THE ONLY WAY THAT THAT SORT OF THI NG HAPPENS.

Q SO DO YQU BELI EVE YOU RECEI VED A BENEFI T FROM THI' S OTHER
PROFESSOR USI NG YOUR BOOK IN H S CLASS?

A ABSOLUTELY. | MEAN MONETARY I N THE SENSE THAT I'T WAS ONE
OF THE CONVENTI ONS THAT WAS | NVOLVED | N MY GETTI NG TENURE
BECAUSE THAT WAS THE FI RST BOOK, GETTI NG TENURE AS AN ASSOCI ATE
PROFESSOR AT GEORA A STATE.

Q HAVE YQU EVER RECEI VED ANY ROYALTIES FOR THE BOOKS THAT
YOU VE AUTHORED AND PUBLI SHED?

A NO, THE EDI TED BOOK | HAVE, THE EDI TED ENCYCLOPEDI A | DI D,
BUT NOT FOR UNI VERSI TY PRESS BOOKS, NO

Q SO THE BOOKS YOU ACTUALLY AUTHORED YOU DI D NOT RECElI VE ANY
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ROYALTI ES?

A NEI THER OF THEM NO

Q NOW DI D YOU TEACH A COURSE CALLED CYBORGS | N AMERI CAN
CULTURE ENGLI SH 4200 I N THE FALL OF 20097

A YES, | DID

Q WAS THAT COURSE A GRADUATE LEVEL COURSE OR AN

UNDERGRADUATE LEVEL COURSE?

A I T WAS AN UNDERGRADUATE LEVEL COURSE.

Q GENERALLY WHAT LEVEL OF STUDENTS?

A JUNI OR AND SENI OR.

Q CAN YOQU TELL US CGENERALLY WHAT THAT COURSE WAS ABOUT?

YES, I T WAS SORT OF A DEPARTURE FOR ME. | HAVE A
FASCI NATI ON W TH CYBORG MOVI ES, AND | DECI DED THAT IT M GHT BE
RELEVANT TO THE STUDENTS TO LOOK AT THOSE MOVI ES OF SCI ENCE
FI CTION, SOMVE OF WHI CH HAS GOT VERY GOOD REPUTATI ONS BEYOND
SI MPLY PCPULAR CULTURE, AND TO SEGUE THAT W TH CURRENT
I NVESTI GATI ONS | NTO CYBERNETI CS AND THE DI FFERENT WAYS I N WHI CH
HUVANS ARE CONSI DERED CYBORGS THROUGH THE SORT OF ARTI FI Cl AL
LI MBS AND SO FORTH THAT THEY GET.

SO THAT | T BECOVES QUESTI ONS OF JUST EXACTLY WHAT | S

HUVANI TY AND HONV IS I'T CONSTI TUTED, AND SO I T WAS A VERY -- IT
WAS REALLY | NTENDED TO BE PHI LOSOPHI CAL AND ENGAGED W TH THEI R
OM LI'VES WHI CH THEY LI VE I N NOW AND HAVE THEM THI NK CRI Tl CALLY
ABQUT THE | MPLI CATI ONS OF WHAT HAPPENS WHEN THEY USE A COWVPUTER

OR | MPLI CATI ONS OF WHAT HAPPENS WHEN THEY CONSI DER THI NGS LI KE
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ARTI FI G AL LI MBS AND JUST PROSTHETI CS | N GENERAL.

THE COURT: WHAT IS A CYBORG?

THE WTNESS: THAT'S THE FIRST THING | SAY I N CLASS.
A CYBORG | S A CYBERNETI C ORGANI SM WHI CH | S MEAT/ METAL FUSION | S
THE WAY THAT THE ESSAY THAT | USED THAT | ERESERVED | S CALLED A
COMBI NATION -- IT'S A VARIABLE TERM | T REALLY MEANS A MACHI NE
THAT HAS A FACADE OF HUMAN SKI N.

HOAEVER, HUMANS ARE NOW CONSI DERED CYBORGII C.  ONE OF
THE CRITI CS ARGUES THAT EVEN PUTTI NG YOUR HAND ON A STEERI NG
WHEEL AND DRI VI NG CONNECTS YOU TO A MACHI NE | N SUCH A WAY THAT
YOU BECOVE CYBORGITI C.

SOIT S A VERY INTERESTING | TH NK, FULL RANGE OF
PGSSI Bl LI TI ES FOR HONVVWE JUST WANT TO TH NK ABOUT QURSELVES ON
THE | NTERNET AND I N A SCI ENTI FI CALLY ADVANCED WORLD SUCH AS WE
HAVE.
BY MS. MOFFITT:
Q ARE THERE ANY MOVI ES THAT WOULD BE FAM LI AR TO US THAT - -
A YEAH, |'M RELUCTANT TO SAY | T BECAUSE WHEN | REALI ZED |
WAS GO NG TO BE TALKI NG ABQUT THI S COURSE, | REMEMBER THAT ONE
OF MY STUDENTS WHEN | TAUGHT | T LAST SEMESTER SAID HE TOLD H' S
FATHER H' S WAS TAKI NG THI S COURSE AND HE SAI D SO THAT WHAT' S
THEY TEACH YOU AT CGEORG A STATE UNI VERSI TY. SO BEI NG AN
ENGLI SH PROFESSOR | DON' T KNOW I F THAT' S WHAT | WANT TO BE
KNOMWN BY.

| ACTUALLY START WTH METROPCLI S, A FRI TZ LANE
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CLASSI C FI LM THAT CAME QUT IN THE 1930'S THAT HAD THE FI RST
FEMALE ROBOTIC IN I T AND GO NG FROM THERE LOOKI NG AT SUCH

MOVI ES AS CULT CLASSI CS LI KE BLADE RUNNER. | TEACH | SAAC

ASI MOV' |, ROBOT, THE BOOK, AND THEN WE SEE BLADE RUNNER VWH CH
I'S AN ADAPTATI ON OF THAT, AND THEY SEE HOW VERY DI FFERENT THOSE
TWO THI NGS ARE, AND THEY DO CERTAI N TEXTURAL ANALYSES. THEY
READ FI LM5 AS LI TERATURE. BECAUSE | WANT THEM TO BE AWARE THAT
EVERYTH NG THAT THEY GET I N POPULAR CULTURE IS | TSELF TEXT TO
READ, NOT SOVETHI NG THAT THEY SHOULD SI MPLY SUCK I N BUT

SOMVETHI NG THAT THEY SHOULD SI' T BACK AND ANALYZE.

HOW MANY STUDENTS DO YOU HAVE | N YOUR CLASS?

30.

AND THAT WAS I N THE FALL OF 2009?

YES.

AND DI D YOU PREPARE A SYLLABUS FOR THI S COURSE?

> 0 » O > O

| DI D.

M5. MOFFITT: YOUR HONOR, MAY | APPROACH?

THE COURT: YES.
BY MS. MOFFITT:
Q I F YOQU COULD TURN TO THE EXH BI T MARKED DX-599 WHICH | S
YOUR SYLLABUS FOR THE CYBORGS | N AMERI CAN CULTURE COURSE.

M5, MOFFITT: YOUR HONOR, | WOULD MOVE THI'S SYLLABUS

DX-599 INTO EVIDENCE. | DON T BELIEVE THERE IS ANY OBJECTI ON.
MR BLOOM  NO OBJECTI ON.

THE COURT: | T°S ADM TTED.
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BY MS. MOFFITT:
Q TURNING TO THE FI RST PAGE OF YOUR SYLLABUS DEFENDANTS
EXH BI' T 599, THERE' S A SECTI ON HERE ENTI TLED COURSE TEXT, DO
YOU SEE THAT?
A YES, | DO
Q VWHAT DOES THI S SECTION I N YOUR SYLLABUS GENERALLY REFLECT?
A THE COURSE TEXT | NVOLVED THE PRI MARY FI CTI ON THAT THEY ARE
GO NG TO BE READI NG
Q SO THESE ARE BOOKS?
A THESE ARE BOOKS, YES, THEY ARE.
Q AND WERE ANY OF THESE BOOKS LI STED HERE REQUI RED BOCKS FOR
READI NG?
A THEY WERE ALL REQUI RED.
Q HOW WERE THE STUDENTS TO OBTAI N COPI ES OF THESE SPECI FI CS
BOOKS?
A THEY PURCHASED THEM FROM THE BOCOKSTORE.
Q AND DO YOU RECALL ROUGHLY EACH OF THESE BOOKS COST?
A I TRIED VERY HARD TO G VE THEM THE LEAST EXPENSI VE ONES.
BECAUSE I N ENGLI SH YOU CAN' T JUST G VE ONE MAJOR TEXTBOOK, ONE
MAJOR BOOK, YQU HAVE TO USE A VARI ETY MATERI ALS. YQU HAVE TO
READ A NUMBER OF NOVELS.

I DO INSI ST THAT THEY ALL USE THE SAME EDI TION. SO |
WANT TO MAKE SURE I T'S AFFORDABLE. SO USUALLY THE AVERAGE
PRICE IS $ 4.95 PER BOCK.

"D LIKE THE STUDENTS TO BE ABLE TO SPEND ONLY ABQUT
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60 OR 65 DOLLARS | N A COURSE, ESPECI ALLY AT THE UNDERGRADUATE
LEVEL, AND STUDENTS ARE OFTEN THANKFUL. THEY THANK ME FOR I T
BECAUSE THEY' RE TAKI NG FI VE CLASSES.

MR BLOOM YOUR HONOR, | JUST WANT TO OBJECT TO THE
QUESTI ON DI RECTED TO THE READI NGS THAT ARE NOT AT | SSUE ON THE
JONT FILING AND TO STRI KE THE TESTI MONY AND RESPONSE TO THAT
QUESTI ON.

THE COURT: OVERRULED.
BY MB. MOFFI TT:
Q  YOU HAVE A SECTION I N YOUR SYLLABUS ENTI TLED ERESERVES.
DI D YOU PUT ANY READI NGS OR REQUEST ANY READI NGS BE PUT ON
ERESERVES FOR TH' S CLASS?
A. YES, | DD
Q DO YOU RECALL ROUGHLY HOW MANY?
A TWO
Q  OKAY. IN THE SECTI ON UNDER ERESERVES, YOU STATE THAT --
YOU ASK YOUR STUDENTS HERE TO PRI NT OUT WHAT YOU HAVE ON
ERESERVE, QUOTE, FORM NG A COURSE PACKET FOR YOURSELF.

WHAT DI D YOU MEAN BY THAT?
A VELL, WHAT | MEANT BY THAT |'S NOT WHAT YOU CALL A COURSE
TEXT IN A TRADI TIONAL SENSE. WHEN | THINK OF A COURSEPACK IN A
TRADI TI ONAL SENSE, | THI NK ABOUT | T AS A GROUP OF PRI MARY
TEXTS, LIKE THE FI CTI ONS THEMSELVES THAT HAVE BEEN AUTHORED BY
AUTHORS.

WHEN | THI NK OF A COURSE PACKET IN THIS SENSE, IT' S
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REALLY MORE A TURN THROUGH VWHI CH | WANT THEM TO UNDERSTAND WHAT

ITIS 1T WANT THEM TO DO, AND WHAT | WANT THEM TO DO IS NOT

SIMPLY LOOK AT SOVETHI NG ON A COVPUTER AND THEN DELETE | T BUT

HAVE A COPY IN FRONT OF THEM THAT THEY CAN MAKE NOTES ON AND

ENGAGE W TH AND THAT AT THE BEGQ NNI NG OF THE SEMESTER | WANT

THEM TO START DO NG THAT AND USI NG I T.

I WANT THEM TO BRING -- I T'S HARD ENOUGH TO GET THEM

TO BRI NG TEXTBOOKS TO CLASS. SO | WANT TO G VE THEM THE | DEA

OF SOVETHI

NG PALPABLE THAT CAN ENCOURAGE THEM TO ACTUALLY DO

WHAT IT IS THEY' RE SUPPOSED TO BE DO NG

Q  OKAY.

I F 1 CAN DI RECT YOUR ATTENTI ON THEN TO PAGE 5 OF

YOUR SYLLABUS, THERE IS A READI NG ASSI GNVENT LI STED HERE FOR

H STORY OF FEM NI ST LI TERARY THECRY?

A YES.
Q  VEEK
GENERALLY
BOOK?

A YES,

TS ON VWEEK 12.
12, THERE IT IS, THANK YOU. CAN YQU DESCRI BE

WHAT IS H STORY OF FEM NI ST LI TERARY THEORY; IS IT A

ITS A BOOK, A CUTTI NG EDCE - -

Q COULD YOU MOVE YOUR M CROPHONE CLOSER?

A SORRY. | T'S A CUTTI NG EDGE BOOK THAT CAME QUT | N 2007

VWH CH IS A COVPI LATI ON OF EXPERTS I N DI FFERENT BRANCHES OF

FEM NI ST LI TERARY THEORY OF WHI CH THERE ARE MANY, BLACK

FEM NI ST LI TERATURE, QUEER THECRY LI TERATURE, SECOND WAVE

FEM NI SM

THE ESSAY | N QUESTI ON HERE IS FEM NI STS AND
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TECHNCOLOGY AND FEM NI STS AND PSYCHOANALYSI S, AND EACH OF THESE
ESSAYS IS A BI BLI OGRAPHI CAL ESSAY. I T'S LI KE AN ANNOTATED

Bl BLI OGRAPHY WHERE THEY DO | NDEED G VE -- THEY DRAW SYNTHESES
AND COWMPARI SONS AND TALK ABOQUT ALL OF THE MAJOR THOUGHTS AND
MAJOR ARGUMENTS THAT CRITICS, ESPECI ALLY UPDATED CRI TI CS OF THE
TI ME HAVE NMADE.

DCES THE BOOK CONSI ST OF MJULTI PLE CHAPTERS?

I T DCES.

AND | S THE BOOK AUTHORED BY A SI NGLE AUTHOR OR - -

MULTI PLE AUTHORS, YEAH, | THI NK ABQUT 30.

AND WOULD YOQU CONSIDER I'T TO BE A FI CTI ON, NONFI CTI ON - -
NONFI CTI ON.

WHAT EXCERPT DI D YOU ASSI GN FROM THI' S BOOK; DO YOU RECALL?
TS THE ONE ON FEM NI ST AND TECHNOLOGY BY STACY G LLIS.

AND DO YOU UNDERSTAND THAT THE PLAI NTIFFS IN TH S CASE

o >» 0 » O >» O > O

ALLEGE THAT YOUR USE OF THI S PARTI CULAR EXCERPT | NFRI NGES ONE
OF THEI R COPYRI GHTS?
A I TH NK THAT' S BEEN MADE CLEAR TO ME.

M5. MOFFITT: YOUR HONOR, MAY | APPROACH?

THE COURT: YES.

M5. MOFFITT: 1'VE HANDED YOU A BOOK THAT' S BEEN
MARKED DEFENDANTS EXH BI T 812.

"D LIKE TO MOVE THAT | NTO EVI DENCE.

MR BLOOM  NO OBJECTI ON.

THE COURT: | T°S ADM TTED.
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BY MS. MOFFITT:

Q IS TH S A COPY OF THE EDI TI ON OF THE BOOK FROM WH CH YQU
ASSI GNED THE EXCERPT YQU JUST REFERENCED?

A YES.

Q NOW | JUST WANT TO NOTE IT SEEMS LI KE ON YOUR SYLLABUS
YOU REFERENCE HI STORY OF FEM NI ST LI TERARY THEORY, BUT THE BOOK
I'S ENTI TLED H STORY OF FEM NI ST LI TERARY CRI Tl Cl SM?

A MY M STAKE ON THE SYLLABUS. | DO A NEW SYLLABUS EVERY
SEMESTER, AND SOVETI MES STUDENTS HAVE TO CORRECT ME

DR GABLER-HOVER, DON T YOU MEAN TH' S, AND THAT' S ONE TI ME |
GUESS.

Q AND VWHI CH SPECI FI C PAGES OQUT OF TH S BOOK DI D YOU ASSI GN
FOR YOUR CLASS?

A PAGES 322 THROUGH 335.

Q I'S THAT ROUGHLY 14 PAGES?

A YES.

Q HOW MANY PAGES ARE | N THAT BOOK?

A 352 PAGES.

Q AND WHAT PERCENTAGE OF THE BOOK DI D YOU USE | F YQU USED 14
PAGES ROUGHLY?

A | DON' T USUALLY CALCULATE PERCENTAGES. | HAVE A SENSE OF
WHAT |'S APPRCOPRI ATE AND HOVW MJCH | T SHOULD BE ALMOST

I NTU TI VELY, AND THE SAME WAY THAT WHEN | LOOK AT SOVETHI NG
THAT |'M GO NG TO BUY, | KNOWWHAT PRICE I T QUGHT TO BE, AND SO

| THOUGHT THAT 14 PACGES QUT OF A 350 PAGE BOOK WOULD BE
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APPRCPRI ATE.

| START GETTING NERVOUS | F I T STARTS GETTI NG MCRE
THAN THAT BECAUSE | FEEL AS I F |'M ENCROACHI NG ON THE WORK.
Q I THINK YOU SAID YOU ASSI GNED THI S EXCERPT FOR THI S
PARTI CULAR CLASS I N VWEEK 12; 1S THAT RI GHAT?
A YES.
Q WHAT WAS THE SUBJECT MATTER OF THE CLASS THAT YOU WERE
TEACH NG DURI NG THAT WOULD WEEK?
A THAT WEEK | WAS TEACH NG THE NOVEL NEUROVANCER WHI CH I S
WHAT THEY CALL A CYBERPUNK FICTION WHICH IS A MALE, SORT OF A
MALE ROVANCE FANTASY SET IN THE FUTURE OF WHAT | S CALLED A
CYBERPUNK CONBOY WHO RI DES THE WAVES OF THE | NTERNET AND PLUGS
I NTO THEM I N SUCH A WAY THAT A SURREAL WORLD IS BEI NG CREATED
AND PRETTY MJUCH -- AND THERE ARE -- | T COMES QUT OF ACTUALLY
DETECTI VE FI CTI ON, AND SO YOU HAVE HERO NES WHO ARE SCRT OF
FEMME FATALE.

AND THE ARGUMENT THAT G LLIS IS MAKING IN HER BOX | S
AN ATTACK DI RECTLY ON NEUROVANCER AS THE WORST OF THESE
EXAMPLES AND ON SEVERAL DI FFERENT MOVI ES AS WELL TALKI NG ABQUT
HER VI EW THAT THESE ARE M SOGYNI STI C.

THERE WAS A CRI TI C NAMED DONNA HARRAVAY WHO WROTE
TH S VERY FAMOUS ESSAY CALLED THE CYBORG MANI FESTO, AND IN IT
SHE ARGUED THAT THE | NTERNET WAS A VERY POSI TI VE THI NG FOR
WOMVEN BECAUSE | T WASN T EMBODI ED -- THEI R BODI ES WOULD NOT BE

CALLED | NTO ATTENTI ON, AND, THEREFORE, THEY COULD HAVE A

ANDRE G ASHLEY, O C R



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

8 - 176

NEUTRAL VO CE ON THE | NTERNET.

G LLI'S WAS VERY CONCERNED ABQUT -- AND THEN THERE HAD
BEEN FEM NI STS WHO CAME ON BOARD THAT G LLI'S HAD BEEN VERY
CONCERNED ABOUT THAT | MPLI CATI ON BECAUSE OF THE PREDOM NANTLY
YOUNG WHI TE MALE USER OF THE | NTERNET AND THE KI NDS OF THI NGS
ABQUT WOVEN THAT ARE BEI NG PUT ON THE | NTERNET, | NCLUDI NG
SOMETHI NG CALLED A RAPE ON THE MOVE VWH CH WAS A MJULTI MODEL
COWUN TY I N VWH CH WOMEN -- ONE WOVAN WAS RAPED MULTI PLY BY A
NUMBER OF THE DI FFERENT MALE AVATARS IN | T, AND THE ARGUMENT
THAT SHE WAS MAKING IS THIS | S THE SAME AS VI RTUAL RAPE.

AND SO USI NG THE ESSAY, |'M ABLE TO TALK ABCQUT
WHETHER OR NOT -- WHAT DO THEY FEEL A VI RTUAL RAPE ACTUALLY IS
AND | N WHAT SENSE HOW DO WE LI VE ON THE | NTERNET. THERE ARE
PEOPLE THAT SUBSTI TUTE VI RTUAL REALITY FOR REALITY AND FEEL I T
I'S JUST AS REAL, AND SO HER ESSAY - -
Q WHEN YOQU SAY HER ESSAY, ARE YOU REFERRI NG TO TH S EXCERPT?
A YES, G LLIS EXCERPT. |IT IS A TALKING PONT. IT S A
PO NT OF ENTRY. | T'S AN ANTAGONI STI C HERE' S THE -- THEY LOVE
THE NEUROVANCER AND ALL OF A SUDDEN THEY ARE STANDI NG BACK FROM
I'T AND FORCI NG TO ANALYZE I'T IN TERMS OF I TS | MPLI CATI ONS BY
HAVI NG SEEN TH S OTHER SCURCE THAT MENTI ONED | T, AND TYPI CALLY
THEY HAVEN T READ COR UNDERSTOOD THROUGHOUT THE ESSAY, SO | WLL
PO NT TO SALI ENT SECTIONS IN I T AND READ A SENTENCE OR TWD FROM
I T, BUT MOSTLY ' MUSING I T AS A SPRI NGBOARD FOR THE

DI SCUSSI ON - -
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THE COURT: |'M AFRAI D WE' RE GO NG TO HAVE TO STOP
FOR TODAY. DI D YOU HAVE SOVETHI NG TO SAY?

MR BLOOM  JUST A HOUSEKEEPI NG MATTER, YOUR HONCR,
TH S BOOK WAS PREVI QUSLY ADM TTED AS PLAINTI FFS' EXH BI T 103.
| DONT KNONIF WE NEED TO ADMT I T A SECOND Tl ME UNDER THE
DEFENDANT' S EXHI BI T NUMBER 812.

M5. MOFFITT: | GUESS | HAVEN T SEEN YOUR VERSI ON.
AS LONG AS IT'S THE RI GHT VERSI ON THEN - -

THE COURT: | THINK IF IT IS THE SAVE VERSI ON V\E
SHOULD STICK WTH JUST THE ONE EXHI BI T.

M5. MOFFITT: THAT'S FI NE.

THE COURT: THE EXH BI T YOU | DENTI FI ED | S WHAT?

M5. MOFFITT: THE ONE | | DENTI FI ED WAS 812,
DEFENDANTS' EXH BI T 812.

THE COURT: LET'S PULL I T QUT.

M5. MOFFITT: SURE, |'M HAPPY TO USE YOURS.

THE COURT: |'LL SEE YOU ALL TOMORROW MORNI NG AT

( PROCEEDI NGS ADJOURNED)
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CHARLES ROBERT HANKLA
DI RECT EXAM NATI ON

JANET GABLER- HOVER
DI RECT EXAM NATI ON

BY M5. MOFFITT: ...................
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REPORTER S CERTI FI CATI ON

I CERTIFY THAT THE FOREGO NG | S A CORRECT TRANSCRI PT FROM THE

RECORD OF PROCEEDI NGS | N THE ABOVE-

DATE:

ENTI TLED MATTER.

ANDRE G ASHLEY

OFFI G AL COURT REPORTER

UNI TED DI STRI CT COURT
NORTHERN DI STRI CT OF GEORG A
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